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pressing  two  into  one  throughout,  but  the  whole  of  the 
original  reports  will  be  found  entire. 

At  the  head  of  every  case  is  given  the  original  volume 
and  paging  which  it  occupies  in  the  English  edition ;  and 
in  all  references  from  one  case  to  another  in  the  volumes 
this  paging  has  been  retained.  In  the  present  edition  the 
tables  of  cases  and  indexes  of  two  volumes  of  former  edi- 
tions have  been  merged  into  one,  so  as  to  lessen  the  trouble 
of  referring  to  each  separately. 

The  plan  thus  adopted  will  save  much  confusion  and 
labour  in  all  future  citations  and  references  to  this  edition; 
while  references  to  former  editions  are  at  the  same  time 
indicated  by  the  retention  of  the  original  paging  and  volumes 
at  the  head  of  each  case. 

G.  M.  W. 

PHnjkDSLPHiA,  October^  1845. 
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MICHAELMAS  TERM, 
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Jones  V.  Brinley. ' 

1  Eoft,  1.    Nov.  8. 1800. 

An  agreement  to  pay  a  per  centage  upon  the  da  j  od  which  any  money  ahonld  be  receired  by 
the  defendant  tnroogh  the  meana  or  the  plaintifT'a  information  doea  not  entitle  the  plain- 
tiff to  tfie  ftipniatea  reward  npon  the  tranefer  of  stock  in  conaeqnence  of  inch  information, 
although  be  might  aAcrwBida  receive  the  dividenda  thereon. 

THE  plaintiC  declared  upon  a  special  agreement,  that  in  consideration  that 
he  had  stated  to  the  defendant  that  it  was  in  his,  (the  plaintiff's)  power  to  give 
the  defendant  cer  ain  information  which  might  enahle  one  jP.  N,  to  receive  a 
considerable  sum  of  money  then  due  to  him,  and  also  in  consideration  that 
the  plaintiff  at  the  request  of  the  defendant  would  give  such  information  to 
the  defendant  t  might  enable  the  said  jP.  N.  to  receive  the  said  sum,  the  de- 
fendant undertook  and  promised  the  plaintiff  to  pay  him  on  the  day  upon 
which  any  money  should  be  received  by  F.  N.  or  by  the  defendant  on  F.  I^.^s 
l)ehalf  through  the  means  of  the  plaintiff's  information,  the  sum  of  lOZ.  per 
cent,  on  the  money  so  received.  The  declaration  then  averred  that  the  plain- 
tiff did  give  the  defendant  certain  information  respecting  divers  sums  of  mo- 
ney which  F,.  N.  was  exititled  to  receive  under  and  by  virtue  of  the  last  will 
and  testament  of  one  A.  N.  deceased,  and  that  F,  N.  through  the  means  of 
such  inform^Uon  on  the  27th  Jamiary  1^00,  did  receive  the  sum  of  500/; 
whereby  the  defendant  by  virtue  of  his  promise  became  liaUe  to  pay  to  the 
plaintiff  601,  &c.  The  second  count  stated  more  generally,  that  the  defend- 
ant was  indebted  to  the  plaintifi'  in  so  much  for  certain  information  given  by 
the  plaintiff  to  the  defendant  at  his  request,  whereby  F.  N.  was  enabled  to  re- 
ceive, and  did  accordingly  receive  divers  large  sums  before,  then  due  to  him, 
«nd  being  so  indebted  the  defendant  promised,  Sec.  There  were  also  the  gen- 
eral money  counts  and  for  work  and  labour.  The  defendant  pleaded  the  ge- 
neral issue. 

At  the  trial  before  Lord  Eenyon  at  the  last  sittings  at  Guildhall,  the  agree- 
ment in  writing  was  proved,  whereby  the  defendant  "  undertook  to  pay  to  the 
plaintiff  on  the  day  upon  which  any  money  should  be  received  by  jP.  JV.  or 
oy  him  (the  defenwnt,)  on  his  behalf,  through  the  mea:ns  of  the  plaintiff's  in«* 
formation,  the  sum  of  lOL  per  c^nt.  on  the  money  which  should  be  so  re^ 
ceived."  It  was  also  proved  that,  in  consequence  of  information  givenby  tha 
plaintiff  to  the  defendant,  F.  N,  had  obtained  500/.  stock,  which  had  stood  iu 
the  name  of  A.  iV.,  from  whom  the  defendant  derived  title  as  residuary  lega- 
tee :  and  evidence  was  adduced  for  the  purpose  of  shewing  that  he  had  after •» 
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wards  received  ten  years  dividends  due  thereon.  It  was  objected  by  the  de- 
fendant's counsel,  that  it  was  stock  and  not  money  which  had  been  obtained 
through  the  medium  of  the  plaintiff's  information,  and  therefore  he  was  not 
entitled  to  recover  any  thing  under  the  terms  of  the  agreement ;  and  that  the 
dividends  were  merely  consequential  to  the  stock  :  end  it  was  not  the  mean- 
ing of  the  parties  that  lOZ.  per  cent,  should  be  paid  upon  all  the  interest 
which  might  accrue,  but  merely  for  the  principal  sum,  if  any.  Lord  Kenyan 
admitted  the  objection  and  nonsuited  the  plaintiff. 

Comyn,  after  stating  the  facts  as  abovdmentioned,  now  moved  to  set  aside 
the  non-suit,  contending  that  the  proof  sustained  the  agreement ;  for  stock 
was  to  be  estimated  as  so  much  money,  into  which  it  was  convertible ;  and 
that  at  any  rate,  the  receipt  of  the  dividends  (a)  due  at  the  time  of  the  trans- 
fer of  the  stock  was  a  receipt  of  so  much  money  within  the  meaning  of  the 
agreement.     But 

The  Court  thought  the  objection  well  founded ;  and  animadverted  upon 
the  immorality  of  such  bargains  as  the  one  in  question,  which  had  grown  of 
late  into  practice. 

Rule  refused(i). 


Sweet  and  Ai^other  Assignees  of  Gard,  a  Bankrupt,  v.  Pym. 

1  Eait,  4.    Nov.  10, 1800. 

One  who  hat  a  lien  on  goodi  in  his  ponenion,  if  he  afterward*  deliver  them  to  a  ehip  carrier 
to  be  conveyed  on  account  and  at  the  risk  of  his  principal  though  unknown  to  the  car- 
rier, cannot  recover  his  lien  by  stopping  the  goods  in  transitii,  and  procuring  them  to  be 
redelivered  to  him  by  virtue  of  a  bill  of  lading  eigned  by  the  earner  in  the  conrM  of  his 
voyage. 

IN  trover  for  certain  bales  of  cloth  the  facts  appeared  to  be  these.  The 
bankrupt, '  a  clothier  residing  in  London,  before  his  bankruptcy,  employed 
the  defendant,  a  fuller  residing  in  Exeter,  in  his  business  ;  and  at  the  time  of 
the  transaction  after  mentioned  the  bankrupt  was  indebted  to  the  defendant 
upon  the  general  balance  of"  accounts  in  more  money  than  the  value  of  the 
goods  in  question :  and  by  the  custom  of  the  trade  at  Exeter  the  defendant  had 
a  lien  for  jiis  general  balance.  The  cloths  for  which  the  action  was  brought 
had  been  sent  by  Gard  before  his  bankruptcy  to  the  defendant  to  be  fulled  as 
usual;  and  after  they  were  finished  the  defendant,  in  consequence  of  prior  or- 
ders from  Gard,  shipped  them  on  board  a  certain  vessel  at  Exeter  to  be 
forwarded  to  him  in  London,  and  sent  the  invoice  to  Gard,  No  bill  of  lad- 
ing was  signed  by  the  captain  at  the  time  of  the  shipment ;  but  soon  after 
the  vessel  sailed,  Pym,  hearing  of  Gard's  bankruptcy,  followed  and  overtook 
the  captain  off  Deal  in  his  passage  to  London,  and  there  procured  him  to  sigij 
a  bill  of  lading  to  Pym  or  his  order,  by  virtue  of  which  Pym  obtained  the  de- 
livery of  the  goods  on  their  arrival  in  London. 

At  the  trial  before  Lord  Eldon  at  the  last  assizes  for  the  city  of  Exeter ^  the 
pluxitifTs  recovered  a  verdict  under  his  Lordship's  direction,  he  being  of  opin- 
ion that  no  person  having  a  lien  on  goods,  can  if  he  part  with  the  possession 
afterwards  atop  them  in    transitu,  and    thereby   revive  his    lien    against 

{a)  Tliis  factwas  oflTered  to  be  more  fully  supplied  by  affidavit;  but  the  Court  thoueht  this 
•was  not  a  ease  in  which  the  plabtiff  should  be  allowed  to  bring  forward  any  fact  that  had  not 
-distinctly  i^eared  at  the  trial:  and  therefore  quart  as  ta  the  opinion  on  this  point. 

(6)  An  action  for  money  had  and  received  does  not  lie  to  recover  fetock.  JVtgAitngar  and 
others  assignees  of  Mettivier  v.  Devisme,  6  Burr.  2589.  and  2  Black.  Rep.  682. .  Lord 
MamfitUL  safid  *<  It  is  a  new  species  of  property,  and  it  not  money.**  [In  The  King  v. 
J%e  ChurchtBardtnt,  ^t.  of  81.  John  Middtrmarket,  6  East,  182.  it  was  held  that  govern- 
/ncnt  stock  js  not  jUAoey  at  interest.] 
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the  owner.     But  he  gave  the  defendant's  counsel  leave  to  move  this  Court 
to  enter  a  non-sui^  if.  they  should  be  of  a  different  opinion. 

Gibbs  now  moved  accordingly  on  the  ground  that  the  captain  having  re- 
ceived the  goods  from  the  defendant,  and  not  being  accountable  to  any  other 
person  for  3ie  delivery  of  them,  (for  he  had  received  no  orders  from  Gard),  it 
was  the  same  as  if  they  had  remained  in  the  actual  possession  of  the  defend- 
ant. That  there  could  have  been  no  doubt  if  the  defendant  had  taken  the 
bill  of  lading  to  his  own  order  at  Qrst ;  and  his  taking  it  afterwards  before  the 
goods  got  to  the  possession  of  Gard  was  the  same  thing.  It  was  equally  an 
acknowledgment  by  the  captain  that  he  held  the  custotody  of  them  on  the  de- 
fendant's account. 

Lord  Kenvon,  C.  J.  The  right  of  lien  has  never  been  carried  further  than 
while  the  goods  continue  in  the  possession  of  the  party  claiming  it.  Here 
the  goods  were  shipped  by  the  order  and  on  account  of  the  bankrupt,  and  he 
was  to  pay  the  expence  of  the  carriage  of  them  to  London :  the  custody  there- 
fore was  changed  by  the  delivery  to  the  captain.  In  the  case  of  Kirdoch  v. 
Craig(a)  where  I  had  the  misfortune  to  difier  with  my  brethren,  it  was  strong- 
ly insisted  that  the  right  of  lien  extended  beyond  the  time  of  actual  posses- 
sion ;  but  the  contrary  was  ruled  by  this  Court,  and  afterwards  in  the  House 
of  Lords  :  though  there  the  factor  had  accepted  bills  on  the  faith  of  the  con-  ' 
signments,  and  had  paid  part  of  the  freight  after  the  goods  arrived. 

Grose,  J. — I  consider  the  delivery  of  the  goods  by  Pym  to  the  captain  to 
be  equivalent  to  a  delivery  to  Gard.(l)    . 

Per  Curiam,  Rule  refused. 


Smith  and  Another  v.  Buchanan  and  Another. 

1  East,  6.    Nov.  11,  1800. 

A  diiehaige  under  a  eommiaiion  of  baoknipt  in  a  foreigi  conotry  is  no  bnr  to  an  action  for  a 
dtbt  ariiiog  hero  agauut  the  bankrupt  by  a  creditor  a  subject  of  this  country. 

ASSUMPSIT  for  goods  sold  and  delivered,  and  upon  the  common  money 
counts.  Plesis,  1.  non-assumpsit ,  2.  for  a  further  plea  in  discharge  of  the  per- 
son's estate  and  effects  of  the  defendants,  except  any  property,  if  any  there  be, 
after  the  date  of  a  certain  deed  dated  23d  of  September  1799  after  mentioned, 
acquired  or  to  be  acquired  by  tlie  defendants,  by  descent,  devise,  bequest  or  in 
course  of  distribution,  they  say,  that  by  a  certain  law  of  the  state  of  Mary^ 
land,  made  on  the  10th  of  April  1787,  intitled  "  an  act  respecting  insolvent 
debtors,"  it  was  enacted,  that  any  debtor  for  any  sum  above  300Z.  might  ap- 
ply by  petition  to  the  chancellor  of  the  said  state,  and  offer  to  deliver  up"all 
his  property  to  his  creditors,  a  schedule  whereof  with  a  list  of  creditors  should 
be  exhibited  therewith ;  and  thereupon  the  chancellor  might  direct  personal 
notice  of  such  application  to  be  given  to  the  creditors  or  as  many  as  could  be 
served  therewith,  or  he  might  direct  the  notice  to  be  published  in  the  newspa- 
pers ;  and  on  the  appearance  of  the  creditors,  or  their  neglect  to  appear  on 

(fl)  8  Term  Rep.  lid.  afterwards  in  Dom.  Proc.  ib.  786.  fS.  C.  4  Bro.  Pari.  Ca.  47. 
Toml.  edit] 

(1)  That  a  delivery  of  goods  to  a  carrier  is  equivafent  to  a  delivery  to  the  person  ordering 
iheiD,  see  a  ease  cited  in  Godfrey  v.  Furxo,  8  P.  Wms.  186.  Vale  v.  Bayie,  Cowp.  294. 
J)awe$  ▼.  PMck,  8  Term  Rep.  880.  JOuUon  ▼.  Solomonaon,  8  Bos.  8c  Pal.  684.  WkUing 
y.Fmrrand,  1  Conn.  Rep.  60.  In  M*ComhU  v.  Daviu,  7  East,  6,  ihe  doctrine  tbat  the  right 
01  lien  cannot  be  extended  beyond  the  thne  of  actual  pouuzion  was  again  recognized,  wiih 
this  eieeptiob,  vi9.  where  one  who  has  a  Hen  delivers  the  goods  to  a  third  person  as  a  secu- 
rity, whii  notiee  of  hk  lien,  and  appoints  him  to  continoe  his  possession  us  his  «i;rv«tit  for  th« 
prcaerration  of  hii  lien.    Vide  CUmton  v.  Davidion  ^  al.  5  Binn   892, 

[See  9ho  Boiin  «,  Hi^na$Uf  I  Rawle,  9.— W.] 
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due  notice,  thd  chancellor  might  administer  an  oatli  to  the  debtor  binding  him- 
self to  deliver  up  and  transfer  to  his  creditors  all  his  property,  &c.  in  such 
manner  as  the  chancellor  should  direct ;  and  that  the  chancellor  should  there- 
upon appoint  a  trustee  on  behalf  of  the  creditors,  and  should  direct  such 
debtor  to  execute  a  deed  to  such  trustee  of  all  his  property,  rights  and  claims 
in  trust  for  the  creditors ;  "  and  thereupon,  and  upon  the  execution  of  the 
said  deed,  and  after  the  delivery  of  the  property,  books,  bonds,  and  other  evi- 
dences of  debts  to  such  trustee,  and  his  certificate  of  such  delivery,  the  chart' 
telloT  might  order  that  such  debtor  should  for  ever  tJiereafter  be*acquitted  and 
ditcharged  from  all  debts  by  him  otcing  or  contracted  at  any  time  before  the 
date  of  sttch  deed  ;"  and  in  virtue  of  such  order  such  debtor  should  be  for  ever 
so  discharged :  provided,  that  any  property  thereafter  acquired  by  such  debtor 
by  descent,  devise,  bequest  or  in  course  ot  distribution  should  be  liable  to  the 

Siyment  of  his  debts.  The  plea  further  stated,  that  afte/  the  making  of  that 
w  the  defendants  were  joint  debtors  for  more  than  300^. ;  that  they  peti- 
tioned the  chancellor  and  offered  to  deliver  up  all  their  property  to  the  use  of 
their  creditors  with  the  schedule  and  list  of  creditors  thereunto  annexed  ;  that 
thereupon  the  chancellor  gave  the  due  notice  to  the  creditors,  and  administer- 
ed Ihe  oath  to  the  defendants  ;  and  appointed  one  S.  Moale  trustee  on  behalf 
of  the  creditors  ;  and  directed  the  defendants  to  execute  a  deed  to  the  said  S. 
Jtf.  for  all  their  property,  debts,  rights  and  claims,  &c.  in  trust  for  their  cre- 
ditors'. That  thereupon  the  defendants  did  accordingly,  on  the  23d  Septem^ 
ber  1799,  execute  such  deed,  of  that  date,  and  did  then  deliver  up  to  the  said 
iS.  M.  as  such  trustee,  &c.  all  their  property,  books,  &c.  who  thereupon  cer- 
tified such  delivery  to  the  said  chancellor ;  and  thereupon  the  chancellor,  ac- 
cording to  the  said  act,  ordered  that  the  defendants  should  for  ever  thereafter  be 
acquitted  and  discharged  from  all  debts  by  them  owing  or  contracted  before  the 
date  of  the  said  deed  ;  except  that  any  property  thereafter  acquired  by  them  by 
descent,  &c.  should  be  liable  to  the  payment  of  their  debts.  The  defendants 
then  averred,  that  they,  at  the  time  when  the  several  causes  of  action  in  the 
declaration  mentioned  accrued,  and  until  and  at  the  time  of  the  said  order  of 
discharge,  were  inhabitants  and  residents  in  the  State  of  Maryland,  and  that 
the  said  several  causes  of  action  accrued  and  were  owing  before  the  date  of  the 
said  deed  of  trust  executed  by  the  said  defendants  to  S.  M, ;  wherefore  they 
prayed  judgment,  and  that  their  persons,  estates  and  efiects,  save  and  except  any 
property,  if  any,  acquired  after  tne  date  of  the  said  deed  by  the  defendants  by 
descent,  kc.  may  be  discharged,  &;c.  A  third  plea  contained  the  same  facts,  to- 
gether with  an  averment,  that  the  defendants  had  not  since  the  date  of  the  trust 
deed  acquired  any  property  by  descent,  &c.  and  concluded  in  bar  of  the  ac- 
tion generally,  replication  that  the  causes  of  action  in  the  declaration  men- 
tioned severally  accrued  to  the  plaintiffs  toithin  this  kingdom  of  England  : 
to  which  there  was  a  general  demurrer  and  joinder. 

Giles  in  support  of  the  demurrer.  The  order  of  discharge  obtained  by  the 
defendants  under  the  law  of  the  State  of  Maryland  is  analogous  and  equiva- 
lent to  the  certificate  of  a  bankrupt  here ;  and  having  been  issued  by  a  com- 
petent jurisdiction  in  the  case  of  subjects  of  that  State  resident  there  at  the 
time,  though  it  has  not  the  binding  force  of  a  law  in  this  country,  yet  the 
courts  liere  will  take  cognizance  of  and  give  it  effect  by  adoption  and  the  cur- 
tesy of  nations.  Our  courts  recognize  the  laws  of  a  foreign  state  in  many 
instances^  The  Isx  loci  governs  the  constructions  of  contTacts(a)  :  and  the 
distribution  ^  intastate's  efiects  depends  on  his  domicile  at  the  time  of  his 
death,  though  he  had  property  in  other  countries.  Even  in  the  instance  in 
question  of  bankruptcy,  it  b  in  every  day's  practice  that  actions  are  sustained 
by  assignees  ^nd  tniste'Qts  iind/er  foreign  commissions  of  bankrupt  against  debt- 
ors of  the  bankrupts  residing  h^e ;  which  shews  that  the  law  recognizes  the 

r"         I.- '       I.  I       I  ■■  w-  ■-■  r  ■  111.  ■  .     ■  II 

(a)  Vide  JSitrrpw  y,  Jmino,  2  Stra.  783. 
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alteiation  of  the  property.  But  it  would  be  incoiwiiitient  and  unjust  to  give- 
efiect  to  so  much  of  die  law  as  divests  the  proj^rty  out  oli  the-  bankrupt,  and 
deny  him  the  benefit  of  the  condition  on  which  it  was  se*  diircsted,  namely^ 
indemnity  against  antecedent  ckims.  If  it  be  trt^e  that  eur  courts  vsHr  giise^ 
credence  to  the  judicial  acts  of  a  foreign  state  in  matters  onF«»  which  they  had  a 
competent  jurisdiction  by  the  laws  of  that  state,  it  fiillows  thatt  neither  the  lo- 
cality of  the  contract  nor  the  country  of  the  contracting  poaFties^  can  vary  the* 
<*as3.  It  is  clear,  that  this  order  would  have  been  a  di&  clmrge  ef  the  defendants^ 
if  the  plaintiffs  had  instituted  their  suit  in  America  ;  and  'it  would  have  been 
ao  answer  that  the  contract  was  made  in  England,  or  thai  the  plaintiffs 
were  subjects  of  England,  and  not  bound  by  the  laws  of  MaryltnuL  in  regaid 
to  bankrupts.  It  is  :aiso  clear,  that  after  the  proceedings  which  took  place  in? 
Ameriea  it  would  have  been  an  answer  to  a  suit  instituted  here  by  the  iank^ 
rupts  against  a  debtor  that  their  property  was  divested  by  ^uch  pioceedingsw 
Then  in  justice  they  are  entitled  to  avail  themselves  of  the  SKme  taw  ior  their 
protection  against  the  suit  of  a  creditor :  more  especially  as  the  order  of  dis- 
charge was  grounded  on  a  good  consideration,  namely  the  surrender  by  the 
defendants  of  the  whole  of  their  property  for  the  use  of  their  creditors,  it  \9 
true,  that  it  was  holden  in  F^lUot  vJ  Ogden,  1  H.  Blac.  123,  that  a  man's 
having  been  deprived  of  all  his  property  by  an  act  of  confiscation  of  a  fore%^ 
jrtate,  which  at  the  same  time  provided  a  fund  for  the  payment  of  his  debts 
there,  was  no  answer  at  law  to  a  suit  by  a  creditor  here.  But  that  went  on 
the  ground  that  no  nation  will  take  cognizance  of  the  laws  of  forfeiture  of 
another.  And  in  Wright  v.  Nutt,  1  H.  Blao.  136,  those  circumstances  were 
holden  to  be  sufficient  grounds  for  a  court  of  equity  to  interpose  by  in- 
junction against  the  suit  of  the  creditor.  In  the  former  case,  several  cas- 
«s(flt)  in  Chancery  were  cited  and  approved  to  shew  that  our  courts  recognized 
the  bankrupt  laws  of  a  foreign  state,  so  as  to  vest  debts  due  in  England  to  a 
l)ankrupt  in  his  curators  or  assignees  in  the  foreign  country.  The  case  how- 
ever of  BallanXine  v.  Gilding,  M-  24  Geo.  3.  B.  R.  Cooke's  Bank.  L.  347. 
Ist  edit.,  comes  nearest  to  the  present,  where  a  certificate  obtained  under  a. 
•commission  of  bankrupt  in  Ireland  was  holden  a  bar  to  an  action  here  against 
the  bankrupt  for  a  debt  arising  prior  to  the  bankruptcy.  It  is  true  that  the 
debt  there  was  contracted  in  Ireland  ;  but  Lord  Mansfield  recognized  it  as  a 
general  principle,  that  what  is  a  discharge  by  the  law  of  one  country  will  .ope- 
rate as  a  discharge  in  another.  And  he  said,  that  he  remembered  a  case  in 
Chancery  of  a  cenio  hmuymm  in  Holland,  which  is  a  discharge  there,  having 
been  allowed  the  same  effect  here. 

JR.  Smith,  centra,  was  stopped  by  the  Court. 

Lord  Kbkton;,  C.  J«  It  is  impossible  to  say,  that  a  contract  made  in  one 
county  18  to  be  governed  by  the  laws  of  another.  It  might  as  well  be  con- 
tended, that  if  the  State  of  Maryland  had  enacted  that  no  debts  due  from  its 
own  subjects  to  the  subjects  of  England  should  be  paid,  the  plaintiff  would 
have  been  bound  by  it.  This  is  &e  case  of  a  contract  lawfjoll}'"  made  by  a 
subject  in  this  country,  which  he  resorts  to  a  court  of  justice  to  enforce,  and 
the  only  answer  given  is,  Urnt  a  law  has  been  made  in  a  foreign  country  to  dis- 
charge these  defendants  from  their  debts  on  condition  of  their  having  relin- 
quished all  their  property  to  their  creditors.,  But  how  is  that  an  answer  to  a 
subject  of  this  country  suing  on  a  lawful  contract  made  'here  ?  how  can  it  be 
pretended  that  he  is  bound  bv  a  condition  to  which  he  has  given  no  assent 
either  express  or  implied  ?  It  is  tnie,  that  we  so  far  give  effect  to  foreign  laws 
of  bankruptcy  as  that  assignees  of  bankrupts  deriving  titles  under  foreign  or- 
dinances are  permitted  to  sue  here  for  debts  due  to  the  bankrupt's  estates :  but 
that  is  because  Uie  right  to  personal  property  must  be  governed  by  the  laws  of  * 


(a)  lb.  181.  in  notif,  viz.  Solomofu  v.  Rou  1764,  befort  Balhurtt,  J.;  Jotlet  v.  Dtfon^ 
AIM,  1769  before  Lord  Camden;  and  ^Teal  v.  CoUingham  m  Ireland,  1764. 
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that  country  where  the  owner  is  domiciled.  That  was  recognized  in  the  case 
of  Hunter  v.  Potts,  4  Term  Rep.  162.  192.  The  Court  there  considered  the 
assignment  of  the  bankrupt's  effects  in  another  country,  although  in  fact  made 
in  invitUfH,  as  equivalent  here  to  a  voluntary  conveyance  by  him,  Cook.  Bank. 
L.  347.  cites  Beawes  Lex  Merc.  499.  The  case  of  Ballantiru  v.  Golding- 
is  very  distinguishable  from  the  present ;  for  there  the  debt  was  contracted  in 
Ireland  where  the  commission  issued.  But  in  the  same  page  of  the  book(a) 
from  whence  that  was  quoted  is  to  be  found  an  opinion  of  Lord  Talbofs  di- 
rectly contrary  to  the  conclusion  we  are  desired  to  draw  in  this  case  ;  for  there 
he  held,  that  through  the  commission  of  bankrupt  issued  here  attached  on  the 
bankrupt's  effects  in  the  plantations,  yet  his  certificate  would  not  protect  him 
from  being  sued  there  for  a  debt  arising  therein.  The  same  rule  then  must 
prevail  here. 

La  WHENCE,  J.'  If  the  defendants  had  made  a  voluntary  assignment  of  all 
their  property  to  the  use  of  their  creditors,  it  is  not  pretended  that  that  would 
have  been  a  bar  to*  the  suit  of  the  plaintiffs ;  and  yet  the  title  of  the  assignee 
would  have  been  as  valid  here  as  under  the  foreign  commission :  which  shews 
that  the  validity  of  the  title  under  such  an  assignment  cannot  make  any  dif- 
ference in  the  present  argument.  Then  it  rests  solely  on  the  question, 
Whether  the  law  of  Maryland  can  take  away  the  right  of  a  subject  of  this 
country  to  sue  upon  a  contract  made  here,  and  which  is  binding  by  our  laws  ? 
This  cannot  be  pretended :  and  therefore  the  plaintiffs  are  entitled  to  judg- 
jnent. 

Grose  and  Le  Blanc,  Justices,  concurring, 

Judgment  for  the  plaintiffs(d)(l)(2). 

(a)  See  tbe  oaie  of  Warning  ▼.  ^nighi^  Sitting!  at  Gnildlwll  a(ler  Hil.  T.  5.  G.  3  eor. 
Loid  Mamfield,  where  the  tame  opinioo  was  eQtertair>ed  ib,  addenda  to  Ist  edit. 

(6)  In  Peddir  ▼.  MMasier,  8  T.  Rep.  609.  the  Coart  refused  ia  discharge  a  defendant 
out  of  cnstody  who  was  arrested  at  the  sait  of  a  creditor  resident  here,  on  an  allegation  that 
tbe  debt  ^was  contracted  at  Hamburgh,  and  that  the  defendant  had  become  a  bankrupt  and 
obtained  his  certificate  there,  and  that  the  plaintiff  iqight  have  proved  hia  debt  under  the 
commiflsion:  for  the  Court  aaid,  that  as  the  plaintiff  waa  not  resident  in  Hamburgh  at  the 
^ioie  of  the  bankruptcy,  they  would  not  decide  the  question  in  a  inmmary  way,  but  put  the 
;df  fepdant  to  plead  his  bankruptcy  and  discharge.  Tbe  defendai/t  accordingly  filed  such  a 
plea,  which  the  court  held  to  be  informally  pleaded;  and  the  matter  never  came  on  again.  * 
'  (1)  In  Ballaniine  v.  Golding,  M.  24  Geo.  8v  Cook*i  Bank.  Law  615.  (4th  edit)  it  was 
>laid  down  by  Lord  Man$fUld  as  a  general  rale.  That  what  ia  a  discbarge  of  a  debt  in  a  conn- 
jtry  where  it  was  centracted,  ia  a  discharge  of  it  every  where.  The  aame  doctrine  has  since 
been  recognized  in  Hunter  v.  PoiU*  4  Term  Rep  182.  Potter  v.  Brown,  6  East  124. 
Harrie  v.  Mandeville,  2  Dall.  266.  But  a  discharge  under  the  bankrupt  or  insolvent  law  of 
one  country,  as  to  a  debt  not  contracted  and  due  to  a  person  Dot  resident  there,  will  not  be 
available  in  another  country.    Van  Rough  v    Van  Jirtdaln^  8  Caines  164.  Smith  v.  Smtlh, 

2  Johns.  Rep.  236.  Prodor  v.  Moore^  1  Mass.  Rep.  198.  Emory  v.  Greenough,  S  DaH. 
S69.  cited  and  observed  upon  by  Chief  Justice  Tilghman,  6  Binn.  885,  6.  Greenleaf  v. 
Banks,  stated  and  referred  to  6  Binn.  384,  386.  Green  v.  Sarmiento,  Brown's  Rep.  80» 
App.,  cited  5  pinn.  386. 

In  PeHntylvania  the  rale  of  reciprocity  has  been  adopted,  viz.  to  give  the  aame  effect  to- 
a  discharge  under  the  bankrupt  or  inaolvent  laws  of  another  state,  which  the  courts  of  that 
;Btate  would  give  to  a  similar  discharge  under  the  lawa  of  Penneiylvania.    Smith  v.  jBroum* 

3  Binn.  201.     Boggt  v.  Teackle,  6  Binn.  332.     Wahh  v.  JK^ourse,  6  Binn.  381. 

The  most  numerous  class  of  cases  in  which  the  effect  of  a  discharge  under  the  laws  of 
another  state  has  been  considered,  is  where  the  debtor,  being  subsequently  arrested,  moves 
for  aft  exonereiur  to  be  entered  on  the  bail-piece.  In  deciding  upon  these  applioations  the 
courts  in  this  countrv  have  not  been  uniformly  governed  by  the  same  principle. 

In  ^ew-York  it  has  been  settled,  that  the  creditor  is  in  all  cases  entitled  to  the  remedy 
provided  by  the  laws  of  that  state;  and  upon  that  ground  the  motion  has  always  been  deni^. 
Smith  V.  Spinolla,  2  Johns.  Rep.  198.  Sicard  y.  Whale,  1 1  Johns.  Rep.  194.  It  results 
ns  a  necessary  consequence  of  this  doctrine,  that  if  the  dischar|re  goes  only  to  protect  the 
body  of  the  debtor  from  arrest,  it  can  have  no  effect  whatever  m  another  state.  It  oanaot 
operate  upon  Uie  process,  because  that  lA^^verned  by  the  lex  loci  fori;  and  by  its  tern^s  it 
is  not  to  affect  the  debt     White  Y.Canfteld,  7  Johns.  Rej).  117. 

In  Pennsylvania  the  lex  loci  fqri  has  accommodated  itself  more  opnrtpQiuly  to  the  law 
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The  King  v.  The  Inhabitants  of  Bilton  with  Harrowgate. 

1  Eait,  18.    Nov.  12, 1800. 

The  ezaimnation  of  a  loldier  tonchine  hi»  fetdemeat,  w^jch  a  made  evid«Dce  by  th«  Mutiny 
Act,  mast  be  authenticated  before  it  can  be  received  in  evidence,  and  doea  not  prove  itaelf 
prima  facie,  though  the  paper  appear  to  be  in  the  form  prescribed  by  the  statute. 

ON  an  appeal  to  the  quarter  sessions  for  the  West  Riding  of  Yorkshire 
against  an  order  of  two  Justices,  removing  Chrace  Barber,  the  wife  of  Henry 
Barber,  a  private  soldier  in  the  fifth  battahonof  Royal  Artillery,  together  with 
Ann  and  Henry  their  children,  from  the  township  of  Leeds  to  the  township  of 
Bilton  with  Harrowgate,  the  sessions  confirmed  the  order,  suhject  to  the 
opinion  of  this  Court  on  the  follpwing  ca«e. 

On  hearing  of  the  appeal,  Mr.  Jokn  Atkinson,  the  attorney  for  the  respond'^ 
«nts,  produced  a  written  paper,  of  which  the  following  is  a  copy  : 

"  Durham,  to  wit,  The  examination  of  Henry  Barber,  a  private  soldier  in 
the  6th  battalion  of  Royal  Artillery,  taken  and  made  before  us  two  of  his  maj* 
esty's  justices  of  the  peace  for  the  said  county,  the  5th  of  March  ISbO ;  who 
on  his  oath  saith,  that  some  time  in  the  beginning  of  the  year  1777,  hebomnd 
himself  by  indenture  to  Richard  5mi^A,inthe  township  oi  High  Harroiogate^ 
in  the  parish  of  Knaresbrough  in  the  county  of  York,  to  serve  him  as  a  shoe* 
maker  for  the  term  of  seven  years.  That  he  Served  the  whole  of  such  term» 
and  slept  all  the  time  in  his  master's  house  in  the  township  of  High  Harrow^ 
gate.  And  saith,  that  he  hath  never  since  gained  any  other  settlement. 
Taken  and  sworn  the  day  and  The  mark  of 

year  aforesaid,  before  us  X 

Richard  Wallis,  Henry  Barber  J"" 

Robert  Green. 
Which  paper  writing  so  produced  by  the  said  John  Atkinson  he  said  that  he- 
had  received  from  Musgrave  the  overseer  of  the  poor  of  Leeds  ;  but  the  said 
Mmgrave  was  not  produced  as  a  witness,  nor  was  ajiy  evidence  whatsoever 
offered  either  to  prove  that  the  said  Richard  Wallace  and  Robert  Green  were 
magistrates  for  the  said  county  of  Durham  ;  or  that  the  signatures  subscrib- 
ed to  the  said  paper  writing  were  the  signatures  of  the  said  magistrates,  other- 

of  the  country  where  the  debt  wae  eontiacted  and  discbarged.  Millar  v.  Hall,  1  Dall.. 
229.  T%omp8on  v.  Young,  1  Dall.  294.  JDonaldson  v.  Chambers,  2  Dull.  100.  Harrie 
ir.  MdndeviUe,  2  Dall.  256.  Billiard  4*  aZ.  v.  Greenleaf,  5  Binn.  386  n.  Smith  v.  Brown ^ 
S  Binn.  201.     Boe^gs  ^  al.  v.  Ttackle,  5  Binn.  882. 

It  may  be  proper,  however,  to  observe,  that  the  case  of  Jama  v.  jf /leu,  1  Dall.  188.  de- 
cided by  the  court  of  Common  Pleas  in  PhilmUlphia  county  in  1786,  agrees  in  principle* 
with  the  decisions  in  the  state  of  JVao-York.* 

(2)  [*It  is  settled  in  Peniisylvania,  that  an  involuntary  transfer,by  proceedings  in  bankri^t- 
ey  in  a  foreign  state,  orproperty  in  Pennsylvania,  will  be  respected,  except  so  far  as  it  inter- 
feres with  the  claims  of  American  creditors — ^and  foreign  assignees  may  bring  suit  in  ^o 
name  of  the  bankrupt.  Bankruptcy  in  another  country  operates  not  aa  aQ  absolitte  aasigiK 
ment  of  the  bankmpt*s  estate  in  Pennsylvania  but,  subject  to  the  righte  of  domestic  credi- 
tors, it  confers  on  the  assignee  an  equitable  interest  in  the  effects.  Merrick**  esL  2  Ashm. 
486.  Saine  est:  6  W.  &  S.  9.  Lowry  v.  Hall,  2  do..  82.  Mulliken  v..  Aughinbaugk^ 
1  Penn.  R.  IH. 

In  New-York,  as  above  stated^  a  different  rule  lias  governed  the  courts.  Abraham  w 
Plettoro,  8  Wend.  635.     Willick  v.  Bentoick,  23«do.  66.    Johnson  v.  Hunt^  do.  87. 

In  Massachusetts,  they  have  adhered  to  the  principle  which  obtains  in  Pennsylvania. 
Slake  V.  JVilliams,  6  Pick.  286.  Whipple  v.  Tliayer,  16  io.  26.  So,  in  Viiginia,  Bland 
▼.  Drummond,  1  Brockmb.  C.  C.  R.  62. 

In  the  state  of  Louisiana,  the  bankrupt  discharge  of  a  debtef  protects  his  person  and  fu- 
ture property  from  liability,  for  all  previous  debts  contracted  in  the  country  or  atate  in  wbklk 
he  was  discharged,  but  the  discharge  of  the  debtor  m  Great  Britain  will  not  protect  his.  pea- 
een  or  future  property  from  liability  for  a  debt  previously  contracted  in  the  U.  States.  Atit* 
£heU  V.  McMUlan,  8  M.  &  R.  6d8.—W.] 
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than  what  appears  upon  the  said  pcpei.  T:he  counsel  for  the  appellants  ob- 
jected to  the  Court  receiving^  this  cvidenoe,  which  objection  was  over-ruled 
..subject  to  the  opinion  <»f  x)m  Court 

Wood  and  Heywood^  in  support  of  the  order  of  sessions;  contended  that  tfio? 
^'ritten  examination  produced  nnras  ptimafade  evidence  of  the  settlement  un- 
der the  provisions  of  the  Mutiny  Act(a) ;  for  it  was  decided  in  E.  v.  The  In^ 
JhabitanU  of  Warleyy  6  Term  Hep.  584,  theft  the  original  examination  of  a; 
soldier  touching  his  .seitlementj  as  well  as  the  allestsd  copy  of  it,  was  admis- 
sible evidence  of  the  settlement  under  that  act. 

iLord  Kevyon,  C.  J^  interfering,  «said,  that  the  case  was  too  plain  for  argu- 
ment Thait  the  paper  in  question  might  poasibl^^  have  been  good  evidence^ 
if  properly  anthenticated:  but  the  objection  heie  was,  that  the  possession  of  it 
-was  not  accounted  for,  or  any  other  circumstance  pxoved  to  authenticate  it(^). 
The  mere  ppoductien  of  it  in  court  .pnoved  ns thing. 

The  respondent's  counsel  then  prayed  the  Couft  to  send  the  case  down 
again  to  the  sessions  to  be  heard  upon  the  merits.     But 

Lord  Kenfok,  C.  J.  said,  that  it  was  their  owa  fttuh  in  not  being  prepared 
with  sufficient  legal  proof  upon  the  trial  of  the  appeal ;  and  it  would  be  of 
mischievous  consequence  to  permit  parties  to  go  to  aMther  trial  because  their 
evidence  was  defective  in  ^e  first  instance.  That  the  Court  were  bound  to 
<|uash  the  order  of  sessions,  which  lappeared  to  ha»e  Ao^iundation  for  its  sup* 
j)ort;  and  the  consequence  followed  <of  course. 

Fer  QkLriam,  ^  Eoth  orders  quashed* 

,LaMbe  vr^  to  Itave .argued  against  the  onders. 


Pitt  V.  Thompsoiu 

1  East,  K.    Nov.  1^  1800. 


^The  coort  will  di^iehaige  a  f«nie  eoT«it  on-oammbn  bail,  thoii|(h  «t  lire  <MDe  of  the  credit 
given  to  ber  by  the  plaintiff  she  mistakenly  Informed  bim  (hat  her  hvebaiid  was  dead ; 
there  being  no  fra ad  intended. 

A  RULE  wals  obtained  calling  on  the  plaintiff  to  ^hew  cause  why  the  de* 
fendant  should  not  be  discharged  out  of  cilstpdy  on  common  bail  in  this  action 
of  assumpsit,  on  the  ground  of  her  being  a  &me  covert.  The  affidavit  «tated 
the  cause  of  action  to  be  for  the  rent  of  a  house  in  which  she  had  resided  for 
several  years,  and  for  which  previous  to  the  year  1796  the  rent  had  been  paid 
by  her  husband,  who  was  a  sea-faring  man.  At  that  period  she  applied  to 
the  plaintiff  her  landlord,  and  informed  him  that  she  had  not  heard  of  her 
husband  for  a  long  time,  and  believed  he  was  dead,  and  desired  to  continue 
tenant  of  the  premises,  to^which  the  plaintiff  assented.     And  from  that  time 

(a)  8  38  enables  two  oc  more  justices  <tf  the  peace  for  the  connty,  Stc.  where  any  noo- 
commissioned  officer  or  soldier  shall  be  qoartered,  in  case  snch  officer  or  soldier  has  either 
wife  or  ehUd  or  cb9dren,  to  cause  such  officer  or  soldier  to  be  summoned  before  them,  in 
the  place  where  thev  are  quartered,  in  order  to  make  oath  of  the  place  of  their  last  legal 
settlement;  and  sncfh  persons  are  directed  to  ot>ey  soch  sobimons,  and  to  make  oath  accord-, 
inglj.  And  snch  jnrtices  are  (hereby  required  to  give  an  attested  copy  of  such  affidavit  to 
the  person  making  the  same,  to  be  by  him  delivered  to  bis  commanding  officer^  in  order  to 
be  produced  when  required;  which  attested  cppy  shall  be  at  apy  time  admitted  in  evidence 
as  to  such  last  legal  settlement  liefore  ony  of  his  majesty's  justices  of  the  peace,  or  at  aaj 
general  or  quarter  sessions  of  ihe  peace. '  Provided  always,  that  in  case  any  such  officer  or 
soldier  shall  be  again  sutaimoned  to  make  oath  as  aforesaid,  then  on  such  attested  copy  of  the 
'  eath  by  him  formerly  taken  being  prodaced  byhim  or  by  any  other  person  on  his  behalf,  snch 
officer  or  soldier  shall  not  be  obliged  to  take  anjr  other  or  farther  oath^with  regard  to  his  le- 
gal settlement,  but  shall  leave  a  copy  of  such  attested  copy  of  examination,  ifreqnired. 

(6)  The  ¥rant  of  proof  of  the  hand  wiiting  of  the  magistrates  has  been  before  ioggestcd 
9t  tfie  bar  as  the  principal  objection  to  the  admission  of  the  evidence. 
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she  had  passed  as  a  single  woman,  and  bad  contracted  as  such  \vith  other 

Eersons  as  well  as  the  plaintiff.     But  it  was  now  sworn  that  her  husband  was 
ving. 

Best  shewed  cause  against  the  rule,  and  referred  to  the  cases  oiFartridgt  y. 
Clark,  5  Term  Rep.  194,  and  Waters  v.  Smith,  6  Term  Rep.  451,  vfhere  the 
Court,  in  recognizing  the  practice  of  discharging  married  women  on  summa- 
ry applications  of,  this  kind,  qualified  the  rule  with  the  exceptions,  where  the, 
net  itself  was  doubtful,  and  where  the  credit  had  been  obtained  by  the  de- 
fendant by  imposing  herself  on  the  plaintiff  as  a  single  woman ;  which  latter 
he  contended  had  been  done  in  this  case  :  and  the  plaintiff  had  no  means  of 
ascertaining  the  truth  of.  the  other  fact  sworn  to.     But 

The  Qmrt  thought  that  the  defendant  was  entitled  to  the  relief  prayed, 
considering  her  as  having  made  the  representation  of  her  husband's  death  td 
the  plaintiff  through  mistake,  and  not  from  any  intention  to  impose  upoA  him. 

Rule  absolute(a)« 
Lswes  in  support  of  the  rule. 


Jennings  v.  Mitchell. 

1  Etst,  17.    Not.  14,  1600. 

Id  an  affidavit  to  hold  to  bail  for  1190/.  lU.  8<f.  it  u  not  enoogh  to  negative  a  tender  of  the 
mid  debt  in  banlc  notea;  for  non  constat  bat  a  tender  in  bank  notes  wai  made  of  all  bat 
the  fractional  aom,  which  woald  be  sufficient  within  the  statute  87  Geo.  8.  c.  46. 

THE.  plaintiff  held  the  defendant  to  bail  for  the  sum  of  1190Z.  lb.  3d.  and 
in  the  affidavit  to  hold  to  bail  the  plaintiff,  after  swearing  to  the  d^bt  \o  the 
amount  stated,  deposed,  "  that  the  defendant  hath  not  made  any  tender  or  of- 
fer to  pay  the  said  sum  in  bank  of  England  notes  to  the  knowledge  of  be- 
lief of  this  deponent*" 

A  rale  was  obtained  calling  On  the  plaintiff  to  shew  cause  why  the  bail 
bond  should  not  be  delivered  up  to  be  cancelled,  and  a  common  appearance 
entered  for  the  defendant,  on  the  ground  that  the  tender  of  the  debt  in  bank 
notes  was  not  properly  ne^tived,  according  to  the  provisions  of  the  bank  act,  37 
Geo.  3.  c.  45.  which  requires  (s.  9.)  that  no  person  shall  be  holden  to  special 
bail,  "  unless  the  affidavit  to  hold  to  bail  contain  therein  that  no  ofier  has  been 
•<  made  to  pay  the  sum  of  money  in  such  affidavit  mentioned,  &c.  in  notes  of 
**  the  said  Governor  and  Company  expressed  to  be  payable  on  demand,  {JraC" 
^  tianal  parts  of  the  sum  of  twenty  shillings  only  excepted)"  Sec,  and  Tum 
constat,  according,  to  this  affidavit,  but  that  there  may  have  been  a  tender  of 
lido/,  in  bank  notes,  which  would  have  been  a  compliance  with  the  statute 
as  nearly  as  the  sum  would  admit  of ;  and  the  affidavit  ought  to  have  pro- 
ceeded to  negative  a  tender  of  any  part  of  the  debt  in  bank  notes..  To  this  it 
was  answered,  that  the  fair  construction  of  the  affidavit  was,  that  there  was 
no  tender  of  the  debt  in  bank  notes  as  far  as  it  was  possible  to  make  such  a 
tender  on  account  of  the  fractions Wum.     But 

The  Court  said,  that  the  objection,  which  however  was  stricti  juris,  must 
prevail. 

Rule  absolute(l). 

iiiles  in  support  of  the  rule. 

Pamther  against  it.  . 

(a)  The  Cosrt  granted  a  similar  application  in  a  case  where  tlw  plaintiff  at  the  time  of 
the  credit  fiven  to  the  defendant  knew  that  she  had  a  husband  living  abroad,  though  under 
terms  of  eeparatton  from  her.     Marth  v.  CapeUit  Ilil.  89  Go?.  8. 

(1)  Vide  Maylin  v.  TowtulUnd,  2  East  1.     Fi^d  v.  /.erf  r,  3  Cast  1 10. 
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Jarrett  v.  Dillon. 

1  Etst,  18.    Not.  14, 1800. 

TIm  plaintiff  io  lo  aflidaTic  to  boM  the  delendaiit  to  bail  matt  grre  hknaolf  aaadditioBy  otbar* 
wiM  tbo  defendant  will  ba  dacharged  on  common  bail. 

.  A  RULE  was  obtained  calling  on  the  plaintiff  to  shew  cause  why  a 
common  appearance  should  not  be  entered  for  the  defendant  upon  the  defect 
of  the  affidavit  on  which  he  had  been  holden  to  bail,  in  which  the  plaintiff 
was  merely  described  as  of  such  a  |^e,  without  giving  himself  any  addition 
of  state  or  degree.  This  objection  was  grounded  on  the  rule  of  Court  of 
Mich.  15  Car.  2.  1663.  whereby  ''  It  is  ordered,  that  the  true  place  of  abode 
and  the  true  addition  of  every  person  who  shall  make  affidavit  in  court  here 
shall  be  inserted  in  such  affidavit." 

Erskine  and  Barrow  shewed  cause  against  the  rule :  1st.  because  the  rule 
only  applied  to  an  affidavit  made  in  a  cause  in  Court,  whereas  an  affidavit  to 
hol^  to  bail  was  only  in  the  nature  of  process  to  bring  the  party  in.  2dly.  It 
was  not  competent  to  the  defendant  to  take  any  objection  to  any  proceeding  in 
the  cause  till  he  i^ad  appeared  in  Court  according  to  the  condition  4}f  the  bail 
bond  by  putting  jn  good  bail ;  after  which,  if  the  objection  were  well  founded^ 
hp  migfet  avail  himself  of  it  jn  discharge  of  his  bail{a).     But 

The  Court  said,  that  the  ruli  of  Court  in  question  had  always  been  acted 
upon  in  this  instance  as  well  as  in  others  ;  and  it  was  important  to  preserve 
the  seuled  form  of  proceedings  ;  and  that  no  affidavit  should  be  recerved  with- 
out such  addition^  Thai  this  had  probably  been  required  in  conformity  to  the 
statute  of  additions  1  Hen«  6,  c.  5,  which  made  such  addition  necessary  in  all 
original  i^trrits  of  actions,  personal  appeals,  mud  indictments ;  and  m  enninal 
fisaes  any  defect  of  this  kind  was  s^ll  m^jtt^r  ot  error(&). 


JjfWes  was  t9  ta^ve  supported  the  rule. 


Bsk  absolute. 


Wright  V.  Robert  Hunter. 

1  Eait,  20.    Nov.   14,  ISOO. 

Money  paid  by  one  partner  to  another  btfore  the  bankrupicjr  of  the  leCtei^  for  the  porpoee  oC 
being  paid  over  ai  hia  liqoidated  jbare  of  a  debt  to  their  joint  creditor^  if  it  be  not  ao  ap- 
plied, IB  prov/eable  as  a  debt  under  the  commiMion  of  the  bankrupt  partner;  ahhonxh  the  aoU 
▼ent  partner  were  not  called  upon  to  repay  the  debt  to  the  joint  creditor  till  after  the  bank- 
roptcj  of  the  other.  Bnt  the  soWent  partner  may  recover  from  the  banienipthia  ihare  of  each 
debt  80  paid  afl9r  the  bankruptcy  to  the  joint  creditor,  notwithstandinf  the  baakropt  hae  ob- 
tained bin  certificate.  Ji.  engages  as  a  partner  in  a  particular  transatition  witfc  S.,  C,  and 
X>.,  who  were  before  partners;  B.,  C,  and  2).,  become  bankrupts,  wftet  wWch  Ji.  pays  a 
debt  doe  from  himself  and  them  to  a  joint  creditor;  held  that  these  three  partners  constituted 
but  one  debtor  to  Jt,,  and  that  he  might  recover  from  B,  the  proportiqn  of  B.»  C^  and  i)., 
towards  the  joint  debt;  B.  not  having  pleaded  in  abatement. 

THIS  was  an  issue  directed  by  his  Honour  the  Master 'of  the  Rolls  for  th^ 
opinion  of  this  Court.  The  action  was  for  money  paid,  laid  out  and  expend* 
ed,  by  the  plaintiff,  for  the  defendant's  use,  and  for  money  had  and  received 


(a)  |p  Ddsboroughy.  Copingtr,  8  Term  Rep.  77.  xhe  Count  .would  not  adoQt  of  9ny  ot^ 
jectk>n  being  made  to  the  affidavit  to  hold  to  bail  after  judgment  by  default;  b.nt  said,  Abnt 
any  objection  of  that  sort  ought  to  be  made  io  reasonable  \^m.t  i^er  the  error  copimitted. 

(6)  See.9tat  811.  6.  c  12.  5  Eliz.  c.  2?.  and  4  Ann.  c.  16.  s.  7.  But  the  advantage  it 
paired  by  the  j>le»  4>f  not  guUiy.    2  Hale  175.    2  Hawk.  di.  28.  s.  25.  ch,  25.  ji.  70. 


IN  THE  FORTY-FIRST  YEAR  OF  GEORGE  HI.  27 

by  the  defendant  for  the  use  of  the  plaintiff.  The  defendant  pleaded,  1.  the 
general  issue ;  2.  a  general  plea  of  baivkruptcy  before  the  causes  of  action ; 
on  which  issues  were  joined.  At  the  trial  a  verdict  was  found  for  the  plain- 
tiff widi  damages  57S/.  5$.  6d.  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing  case.  The  defendant  together  with  Margaret  Hunter  and  Henry 
Keowen  Hunter  deceased,  who  were  copartners  in  equal  thirds,  were  concern- 
ed with  the  plaintiff,  in  the  year  1791,*  in  a  ship  called  The  Royal  Charlotte^ 
and  in  the  outfit  of  the  said  ship  upon  a  slave  voyage  from  the  port  pf  Bristol 
to  the  coast  of  Africa  ;  {viz.)  the  plaintiff  in  six  twenty-fourth  shares,  and  the 
defendant  and  the  said  M.  and  H  K.  Hunter  as  such  copartners  in  eighteen 
twenty-fourth  shares  of  the  said  ship  and  cargo.  The  defendant  and  M.  and  H. 
jr.  luinter  were  also  pursers  or  ship^s  husbands  of  the  ship,  and  as  such  it 
was  their  duty  to  pay  the  charges  of  the  outfit  of  the  shin  and  cargo,  and  to 
receive  from  the  plamtiffhis  part  of  the  same.  Previously  to  the  8th  of  Feb^ 
ruary  1793,  the  defendant  and  M.  and  H.  K.  Hunter  as  pursers  of  the  ship 
delivered  to  the  plaintiff  the  accounts  of  all  the  expences  of  the  outfit  with  the 
debit  and  proportion  of  the  plaintiff  in  and  for  the  same,  to  be  paid  by  him  to 
the  defendant  and  his  then  partners  as  aforesaid  according  to  the  before  men- 
tioned share  in  such  ship  and  cargo.  On  the  8th  of  February^  the  plaintiff, 
and  the  defendant  for  himself  and  his  said  then  copartners,  met  and  adjusted 
and  settled  the  aforesaid  accounts ;  and  the  plaintiff  then  paid  to  the  defendant 
and  his  then  partners  his  said  6-24th  parts  or  proportion  of  the  outfit,  being 
782Z.  19i.  2d.  On  the  9th  October  1793,  the  defendant  and  his  partners  be- 
came bankrupts,  and  a  commission  of  bankrupt  thereupon  issued  against  them, 
under  which  the  defendant  has  obtained  his  certificate.  The  defendant  and 
the  said  M.  and  H.  K.  Hunter  did  not  pay  all  the  several  creditors  of  the  ship 
and  cargo  for  her  outfit,  but  at  the  time  of  their  bankruptcy  163dZ.  Ss.  8d.  was 
unpaid  on  account  thereof,  which  said  sum  the  plaintiff  as  such  part  owner 
was  called  upon  to  pay.  After  the  making  the  original  purchase  by  the  said 
part  owners  of  the  ship,  the  defendant  and  the  said  M.  and  H.  IL.  Hunter 
sold  ll-24ths  of  the  same  ship,  part  of  their  shares  in  her,  to  Mr.  Bettington 
and  a  person  unknown,  but  represented  by  Mr.  Fowler  as  his  agent,  (viz.) 
3-24ths  to  Mr.  Bettington^  and  8-24ths  to  the  said  unknown  person.  This 
sale,  however,  was  unknown  to  the  plaintiff  till  after  the  bankruptcy  of  the 
defendant.  The  shares  or  parts  of  the  said  owners  in  the  ship's  unpaid  debts 
of  1638/.  Sf.  8^.  was  by  a  person  appointed  by  all  parties  apportioned  after 
the  bankruptcy  of  the  defendant  as  foUows  : 


Mr.  Wrigki  the  plaintiff 
Mr.  Bettington 
Mr.  Fbwler  for  his  principal 
The  defendant  ^arf«rc<  Hun-] 

Ur  banknipts                          \ 

6.24thi  of  /.  1638    8    8 
8.24ths  of  ditto 
8.24tbi  of  ditto 

7.24the«ir  ditto 

) 

I.  409  12 
204  16 
646    2 

477  17 

2. 

1 
9 

8 

;.  1688    8 

IT 

The  plaintiff  paid  his  409Z.  12f.  2J.  for  his  share  of  the  ship's  debt  af^er 
the  defendant's  EMmkruptcy.  But  there  being  a  failure  of  payment  of  the  said 
Messrs.  Hunters'  share  of  477Z.  17*.  8d.  the  same  was  subdivided  by  the  same 
person  between  the  other  partners  as  follows  : 


BIr.  ITn^M  the  plaintiff 

6.17thi  of  i.  477  17    8 

/.  168  IS    4 

Mr.  Bettington 

8-17ths  of       diUo 

84    6    8 

Mr.  FMer 

8.t7th!i  of       ditto 

224  17    8 

/.  477  17    8 
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The  said  several  sums  of  84Z.  6s,  Sd.  and  224Z.  17*.  8d.  were  respectively 
piiid  by  the  said  Messrs.  Bettingtan  and  Fowler,  and  the  said  sum  of  168Z. 
13j.  Ad.  by  the  plaintiff,  after  the  bankruptcy  of  the  defendant,  to  the  clreditors 
of  the  ship,  in  discharge  of  the  said  sura  of  477Z.  175.  Sd.  of  the  said  Messrs. 
Hunters^  part  or  share  of  the  debts  of  the  ship.  All  the  creditors  of  the  ship 
(except  two  to  the  amount  of  142Z.  35.  which  the  plaintiff  paid  after  the  bank- 
ruptcy of  the  defendant,)  proved  their  debts  under  the  commission  of  bankrupt 
against  the  defendant,  and  received  dividends  of  55.  in  the  pound  on  their 
debts  so  proved :  but  still  the  said  1638Z.  85.  Sd.  remained  due  as  aforesaid 
after  payment  of  the  said  dividends.  The  defendant  and  the  said  M.  and  if. 
K.  i&n^er  continued  in  equal  thirds  entitled  to  the  said  ship  from  the  time  of 
the  original  engagement  up  to  the  said  bankruptcy,  which  happened  on  the 
said  9th  Octol^  1793.  The  plaintiff  has  also  sued  the  said  Margaret  HuiUer 
in  an  action  now  depending  on  account  of  her  share  of  the  said  ship's  debts. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  against  the  de- 
fendant the  sums  of  409Z.  \2s.  2d.  and  168/.  135.  4rf.,  or  either  of  them,  or 
any  part  thereof,  so  by  him  paid  after  the  defendant's  bankruptcy,  notwith- 
stanairig  his  certificate. 

Espinasse,  for  the  plaintiff,  contended  that  he  was  entitled  to  recover  both 
those  sums  on  the  ground  that  the  plaintiff's  right  of  action  accrued  subse- 

auent  to  the  defendant's  bankruptcy,  and  the  debts,  not  being  prbveable  under 
le  commission,  were  not  barred  by  the  certificate.  1.  With  respect  to  the 
sum  of  409^  125.  2d.  the  situation  of  the  parties  is  this  ;  the  plaintiff  and  de- 
fendant may  be  considered  as  joint  owners  of  a  ship,  on  account  of  which  the 
defendant,  m  the  character  of  a  ship's  husband,  contracted  certain  debts ;  and 
previous  to  his  bankruptcy  the  plaintiff  paid  him  the  whole  of  his  contributory  * 
share  towards  the  discharge  of  those  debts.  The  defendant  misapplied  the 
money  and  became  bankrupt,  and  subsequent  to  his  bankruptcy  the  plaintiff 
was  called  upon  in  his  character  of  part  owner  by  the  ship's  creditors  for  the 
payment  of  part  of  those  demands  which  he  had  before  settled  with  the  de- 
fendant, and  was  accordingly,  compelled  to  pay  to  the  creditors  the  sum  of 
409Z.  125.  2d.  This  sum  then  not  being  paid  till  after  the  bankruptcy  of  the 
defendant  was  not  such  a  debt  as  could  be  proved  under  the  commission.  By 
the  act  of  the  6  Geo.  2.  c*.  30.  s.  7.  none  but  debts  owing  at  the  time  of  the 
bankruptcy  are  barred  by  the  bankrupt's,  certificate  :  and  what  is  meant  by 
debts  is  explained  in  a  subsequent  part  of  the  same  clause,  namely,  where  the 
cause  of  action  accrued  before  the  bankruptcy.  Therefore,  the  debt  must 
have  been  such  whereon  an  action  could  have  been  maintained  before  the 
bankruptcy ;.  unless  where  by  the  stat.  7  Geo.  1.  c.  31.  liquidated  debts  pay- 
able at  a  future  day  certain  are  made  proveable  under  the  commission  :  that 
is,  where  the  demand  is  debitum,  in  prcRsenti,  solvendum  in.  fiUuro.  Now 
here  there  was  no  liquidated  debt  due  before  the  bankruptcy  for  which  the 
plaintiff  could  have  sued  the  defendant.  The  defendant  was  the  principal 
contracting  party  with  the  ship's  creditors,  and  responsible  to  them  for  the 
whole  ;  the  plaintiff's  share  of  the  debts  was  properly  paid  into  the  defend- 
ant's hands ;  nor  was  there  any  period  before  the  bankruptcy  at  which  the 
plaintiff  had  a  right  to  resume  the  money  which  he  had  so  paid.  The  plain- 
tiff sustained  no  injury  till  he  was  afterwards  called  upon  to  repay  part  of  the 
money  again  to  the  creditors.  In  Snaith  and  others  assigness  of  Parke  v. 
€fa2e,  7  Terni  Rep.  364.  the  case  was,  that  Parke  had  lent  his  acceptances  to 
Gale  before  the  bankruptcy  of  the  latter,  but  which  were  not  paid  till  afterwards ; 
and  It  was  decided  that  Gale  was  liable  for  the  amount  notwithstanding  his  cer* 
tificate,  as  for  money  paid  to  his  use  ;  and  though  he  had  given  his  receipt  be- 
fore his  bankruptcy  as  for  so  much  money  as  the  acceptances  amounted  to : 
for,  said  the  Court,  there  was  no  debt  due  at  law  from  tne  defendant  to  Parke 
at  the  time  of  the  bankruptcy ;  but  it  arose  altogether  afterwards  by  the  pay- 
ment of  the  acceptances.    Nor  could  any  action  have  been  maintained  upon 
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the  acknowledgment.  So  here  no  action  could  have  been  maintained  by  the 
plaintiff  before  the^defendant's  bankruptcy  for  the  money  which  had  been  de^ 
posited  with  him  as  his  share  of  the  8hi|5's  debts^  until  the  plaintiff  was  called 
upon  to  pay  the  same  again  to  the  creditors  after  the  defendant's  bankruptcyr 
when  And  not  before  the  sum  originally  deposited  with  the  defendant  became^ 
money  had  and  received  to  the  plaintitt's  use.  The  case  of  the  King  v.  Eg^ 
gington^  1  Term  Rep.  369,  is  in  point.  There  it  was  hotden  that  a  specili& 
sum  of  money  received  by  an  overseer  of  the  poor  was  not  such  a  debt  as 
could  be  proved  under  a  commission  of  bankrupt  against  him  before  his  ac- 
counts were  delivered  in.  For,  said  Lord  Mamfieldy  the  debt  only  arose  up- 
on the  defendant's  oonversion  of  the  money  to  his  own  use,  which  was'not 
till  after  the  bankruptcy.  And  by  Bvller^  J.  the  parishioners  had  no  cause 
of  action  against  the  defendant,  nor  could  have  sued  him,  before  the  bankrupt- 
cy. So  here  till  the  defendant's  accounts  were  made  up  after  the  bankruptcy, 
it  could  not  be  told  whether  he  had  misapplied  at  all,  or  to  what  extent,  the 
money  he  had  received  from  the  plaintiff  for  the  ship's  creditors ;  and  •  con- 
sequently, there  was  no  liquidated  debt  at  the  time  of  the  bankruptcy  which  the 
plaintiff  could  have  proved  under  the  commission.  2.  The  other  sum  of  168Z. 
Idir.  Ad.  arises  wholly  after  the  bankruptcy,  being  money  paid  to  the  use  of 
the  bankrupt  after  that  period,  as  one  of  the  several  co-partners,  all  of 
whom  were  liable  for  the  debt  But  until  one  partner  has  actually  paid  the 
share  of  the  others  he  has  no  right  of  action  against  them  :  and  this  it  must 
be  admitted  was  not  till  after  the  bankruptcy.  This  is  like  the  common  case 
of  principal  and  surety,  where  it  has  been  frequently  ruled,  that  if  the  surety 
be  called  upon  to  pay  the  principal's  debt  after  his  bankruptcy,  he  cannot 
come  in  under  the  commission,  and  consequently  is  not  barren  by  the  princi- 
pal's certificate.  Now  co-partners  are  in  the  nature  of  sureties  for  each  other. 
In  each  case  there  is  a  pre-existing  liability  before  the  bankruptcy,  but  no 
cause  of  action  arises  till  the  surety  in  the  one  case,  or  the  co-partner  in  the 
other,  is  damnified  by  the  payment  of  money.  Taylor  v.  MUU^  Cowp.  626. 
Pml  v.  /one*,  1  Term  Rep.  699. 

W.  Walton  for  the  defendant.  First,  As  to  the  sum  of  409/.  12^.  2d.,  that 
was  the  plaintiff's  share  of  the  shiip's  debts,  adjusted  and.  paid  by  him  to  the 
defendant  before  his  bankruptcy :  it  was,  therefore,  a  specific  liquidated  sum 
for  which  the  latter  was  accountable  at  that  period  ;  and  consequently,  was 
capaUe  of  being  proved  as  a  debt  under  the  commission  if  it  were  not  applied 
pursuant  to  the  authority.  The  plaintiff's  ignorance  of  its  misapplication 
before  the  bankruptcy  cannot  alter  the  case:  the  amount  of  the  sum  which 
had  been  misapplied  at  the  time  of  bankruptcy  was  always  ascertainable,  and 
that  constituted  a  debt  from  the  defendant  to  the  plaintiff:  it  was  so  much 
money  had  and  received  by  the  one  to  the  use  of  the  other,  for  which  he  had 
not  a^coounted  according  to  the  trust  reposed  in  him.  This  is  not  therefore 
like  a  case  of  special  damage  which  cannot  be  liquidated  till  after  the  bank- 
ruptcy. Nor  does  the  plaintiff  declare  for  special  damage,  but  for  so  much 
money  had  and  received  by  the  defendant  to  his  use ;  the  demand  being  com- 
mensurate with  the  particular  sum  which  had  been  placed  in  the  defendant's 
hands  before  the  bankruptcy.  Neither  is  it  true,  that  the  money  so  paid  could 
not  have  been  recalled  by  tne  plaintiff  before  that  period ;  for  a  principal  may 
alwKjs  recall  money  out  of  the  hands  of  his  agent  by^  giving  him  notice  be- 
fore he  has  applied  it.  Here  the  bankruptcy  itself  was  a  revocation  of  the 
authority,  because  the  money  could  not  be  afterwards  applied  by.  the  defendant. 
Secondly,  in  respect  of  the  other  sum  of  1681.  ISs.  4d.,  claimed  by  the  plain- 
tiff for  the  defendant's  share  of  the  ship's  debts  paid  for  him  after  the  bank- 
ruptcv  ;  as  between  the  ship's  creditors  and  each  of  these  parties,  the  whole 
was  due  from  the  plaintiff  before  the  bankruptcy,  though  as  between  the  sev- 
eral partners  themselves,  each  was  only  liable  to  contribute  his  proportion ; 
therefore  this  sum  also  existed  ea  a  debt  at  that  time,  for  .which  the  plaintiff 
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was  liable,  and  as  such  he  might  have  proved  it  under  the  commission.  The^ 
Stat.  6  Geo.  2.  c.  30.  s.  41.  makes  no  distinction  between  partnership  and 
other  debts ;  but  all  which  were  "  contracted,  due  or  demandable"  before  the 
bankruptcy  are  barred  by  the  certificate.  In  the  stat.  10  Ann.c.  15.  s.  3.  it 
was  even  thought  necessary  t;o  guard  the  construction  of  similar  words  from 
being  extended  so  far  as  to  do  away  the  liability  of  the  partners  of  a  bankrupt 
to  answer  for  the  joint  debts  of  the  partnership,  there  being  no  doubt  but  that 
the  bankrupt  partner  himself,  obtaining  his  certificate,  was  thereby  discharged. . 
Indeed,  without  this,  much  of  the  beneficial  effect  of  a  bankrupt  partner's  cer- 
tificate would  be  done  away;  for  in  vain  would  he  be  liberated  in  the  first  in-- 
stance  from  the  demands  of  the  original  creditors,  if  upon  the  payment  of 
such  4ebts  by  his  solvent  partners  afterwards  he  would  become  liable  to  them 
to  the  same  amount.  In  the  case  of  a  surety,  to  which  this  has  been  likened,, 
he  is  not  the  real  debtor ;  the  law,  therefore,  implies  a  promise  of  indemnity 
to  him  from  his  principal  in  case  he  shall  be  called  upon  to  pay  the  debt,.  His^ 
liability,  therefore,  is  contingent  before  the  bankruptcy,  and  therefore  cannot 
be  proved  as  a  debt  under  the  commission,  if  he  be  not  actually  damnified  till 
afterwards.  It  is  otherwise  in  the  case  of  partners,  each  of  whom  is  jointly 
and  severally  liable  for  the  whole  debt  in  respect  of  those  with  whom  they 
deal.  In  Craven  and  others  v.  Knight  and  others,  2  Chan.  Rep.  226,  it  is* 
said,  that  one  partner  paying  more  than  ^is  moiety  of  a  partnership  debt-on 
account  of  the  bankruptcy  of  the  other  partner  may  come  in  under  the  com- 
mission for  the  surplus  beyond  his  proportion.  It  is  true,  it  does  not  appear 
by  that  case  whether  the  money  were  so  paid  before  or  after  the  bankruptcy- 
It  follows  from  the  nature  of  every  partnership  that  there  must  be  mutual' 
debts  and  credits  between  the  partners  ;  these  therefore  may  be  set  off  against, 
each  other,  and  the  balance  is  a  debt  proveable  under  the  commission.  Besides,, 
it  mfcy  be  a  question  here,  whether  the  plaintiff  be  not  premature  in  his  ac- 
tion ;  for  this  being  a  partnership  debt,  the  partnership  fund  is  in  the  first  in- 
stance liable  before  resort  can  be  had  to  the  separate  estate  of  each  partner;, 
and  non  constat  but  that  the  partnership  fund  is  sufficient  to  answer  the  de- 
mand ;  t)r  if  not  the  whole  at  least  a  part  of  it,  and  then  the  action  could  only 
be  maintained  for  the  overplus.  Till*  that  be  ascertained  no  promise  to  pay 
can  arise  in  law,  and  none  is  stated  to  have  been  made  in  fact.  This  tnen 
is  a  new  experiment  to  make  one  partner  liable  in  an  action  to  another,  which 
cannot  be,  unless  upon  a  balance  struck.  Smith  v.  Barrow,  ^  T.  Rep.  478. 
[Lord  Kenyan,  C.  J.  observed,  that  the  bankruptcy  had  put  an  end  to  the 
partnership(a),  and  therefore  no  question  of  that  sort  could  arise].  At  any 
Tate,  supposing  the  action  to  be  maintainable  at  all,  the  plaintiff  can  only  reco- 
ver one  third  of  his  demand  against  the  present  defendant ;  for  it  appears  that 
there  were  two  other  partners  concerned  in  this  adventure  who  were  all 
equally  responsible  with  the  defendant ;  and  the  law  will  not  imply  a  promise 
by  the  latter  to  pay  more  than  his  just  proportion. 

Espinasse  in  reply.  The  defendant  was  one  of  three  partners,  all  of  whom 
were  liable  for  this  demand :  if  therefore  he  w^ould  have  availed  himself  of 
the  latter  objection,  he  ought  to  have  pleaded  in  abatement ;  and  not  having 
so  done,  the  whole  may  be  recovered  from  him,  and  he  ^vill  have  his  remedy 
over  against  his  co-partners  for  their  proportions.  As  to  the.  principal  ques* 
tion  ;  the  first  sum  remained  unliquidated  till  after  Jthe  b^kruptcy  ;  for  till 
then  the  plaintiff  could  not  know  whether  all  or  what  proportion  had  been  ap» 
plied  by  the  defendant;  nor  was  the  plaintiff  aggrieved  till  he  was  called  up» 
on  after  the  bankruptcy  to  pay  the  money  again.  As  to  the  second  sum  ;  the 
plaintiff's  demand  had  no  existence  before  die  bankruptcy,  nor  w^as  the  de* 
fendant  iicccountable  for  it  to  him  till  after  that  period  when  the  money  was  for 
the  first  time  paid  by  the  plaintiff  for  his  use. 

(a)  Vi.  Hagnt  r.  JMMonf  4  Borr.  2176.  and  Fox  t.  Hanbury,  Cowp.  448. 
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Lord  Kenton,  C.  J.  I  see  no  hardship  in  this  demand.  The  plaintift' 
has  heen  cheated,  and  endeavours  hy  this  action  to  recover  back  his  money : 
If  the  law  wii]  give  it  to  him,  there  is  nothing  in  conscience  to  prevent  his 
Teceiving  it.  The  case  is  shortly  this ;  the  plaintiff,  together  with  several 
others,  were  partners  in  a  ship,  the  plaintitf  having  a  certain  share  to  himself, 
and  the  defendant  and  the  other  partners  holding  the  remaining  shares  in 
•conjunction ;  debts  were  incurred  on  the  partnership  account,  a  balance  was  ' 
struck,  and  the  plaintiff  paid  his  adjusted  proportion  of  such  debts  into  the 
hands  of  the  defendant  atid  the  other  partners,  who  were  the  managing  own- 
ers, in  order  that  it  might  be  by  them  paid  Over  to  the  ship's  creditors  ;  they 
iiave  not  done  so ;  and  the  plaintiff  has  been  obliged  'to  pay  the  money  over 
■again  to  those  creditors.  It  is  plain,  therefore,  on  which  side  the  conscience 
of  the  case  lies  :  But  unfortunately  the  money  was  deposited  by  the  plaintiff 
in  the  defendant's  -  hands  before  the  bankruptcy  of  the  latter ;  and  he  having 
«ince  obtained  his  certificate,  I  do  not  see  how  this  action  can  be  maintained 
for  that  part  of  the  demand  amounting  to  409Z.  12^.  2d.  This  is  like  the 
common  case  where  an  agent  receives  money  from  his  principcd  to  pay  over, 
which  he  Kiisapplies,  and  afterwards  becomes  bankrupt :  there  can  be  no 
doubt  but  that  the  amount  would  be  proveable  as  a  debt  under  the  commission ; 
•for  in  default  of  the  due  application  of  it,  it  beccnnes  money  had  and  received 
to  the  use  of  the  principal.  As  to  the  other  sum  in  demand  of  168/.  13^.  4d. 
ihe  plaintiff  is  clearly  entitled  to  recover  it.  The  objection  last  started,  as  to 
the  defendant*s  being  only  liable  for  a  proportion  of  this  sum,  was  not  thought 
of  before, -and  there  is  no  foundation  for  it.  As  between  a  creditor  and  the 
•partners  aM  are  iiabie  for  the  whole  debt,  though  as  between  the  partners 
themselves  each  is  only  answerable  for  his  respective  share.  The  plaintiff 
here -stands  in^e  relation  of  a  creditor  to  the  other  three  partners.  He  has 
heen  called  upon  to  pay  a  certain  sum  after  the  bankruptcy  on  account  of 
dieir  delinquency-  The  defendant  and  the  two  other  partners  formed  a  dis- 
tinct partnership  with  whom  the  plaintiff  contracted,  and  for  whom  he  paid 
the  money ;  ke  might  siie  all  or  one  of  them ;  and  as  the  defendant  has  not 
pleaded  in  abatement,  I  think  the  whole  money  may  be  recovered  from  him. 
Upon  the  principal  question  as  to  this  part  of  the  demand,  I  cannot  distinguish 
this  from  the  case  of  a. surety,  who  is  called  upon  to  pay  money  for  his  prin- 
cipal after  a 'bankruptcy ;  m  which  case  there  is  no  doubt  but  that  the  money 
may  be  recovered  back  froni  the  principal,  notwithstanding  his  certificate. 

Grose,  J.  With  respect  to  the  larger  sum  I  at  first  entertained  some  . 
tloubt)  which  is  now  entirely  removed.^  It  was  argued  tkat  before  the  bank^ 
Tuptcy  it  couW  not  be  told  whether  any  or  what  part -of  it  had  been  misappli- 
ed, and  consequently  it  was  uncertain  to  what  amount  the  plaintiff  could  prove 
a  debt  under  the  commission :  but  in  truth  the  plaintiff  was  entitled  to  prove 
the  <\vhele  amount  of  his  deposit,  subject  to  be  reduced  by  the  bankrupt's 
shewing  .^e  application  of  any  part  of  it,  and  thereby  ascertaining  the  real 
balance  of  the  account  l^hen  it  was  urged,  that  this  was  no  debt  existing  ^at 
the  time  of  the  bankruptcy,  because  the  plaintiff  could  not  have  maintained 
an  action  against  the  defendant  for  the  amount  at  that  time,  nor  till  he  had 
been  called  upon  to  repay  the  amount  to  the  creditors,  which  was  after  the 
"bankruptcy.  That  however  would  depend  upon  circumstances.  For  if  the 
defendant  hefore  his  bankruptcy  had  been  called  upoti  to  pay  over  the  money 
so  received  by  him  from  the  plaintiff,  and  he  had  refused  to  do  so,  I  think  he 
wotild  have  been  liable  as  for  money  had  and  received  to  the  use  of  the  plain- 
tiff.  Now  here  he  could  not  pay  it  af^er  the  bankruptcy,  and  therefore  it 
yjecsme  a  debt  due  to  the  plaintiff,  and  as  such  might  have  been  proved  under 
<he  commission.  As  to  the  lesser  sum,  I  cannot  distinguish  this  case  from 
that  of  a  co-obligor  and  surety,  where  money  is  paid  by  the  surety  for  the 
principal  after  his  Inmkruptcy.  There  is  more  difficulty  perhaps  as  to  the 
proportion  for  whkhtdie  defendant  «hall  be  holden  liable  in  this  action ;  but 
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considering  him  as  one  «f  sereial  partners  for  whom  money  has  been  paid,  I 
think  he  is  liable  to  the  plaintiff  for  the  whole  sum  of  168Z.  13s.  Ad. 

Li^wREf^cE,  J.  I  think  the  larger  sum  was  a  debt  proveable  under  the 
commission,  and  consequently  is  barred  by  the  defendant's  certificate.  For 
when  the  bankruptcy  happened,  and  the  money  could  not  be  applied  ta  the 

Eurpose  for  which  it  was  deposited  by  the  plaintiff,  it  became  so  much  money 
ad  and  received  for  Ms  use  by  the  defendant.  The  lesser  sum  must  be  gov- 
erned by  the  ease  of  co-obligor  aYid  surety,  to  which  it  has  been  justly  liken- 
ed ;  and  therefore  I  bave  no  doubt  that  the  plaintiff  is  entitled  to  recover  some- 
thing ;  the  only  question  is  as  to  the  proportion.  If  this  can  be  considered  as 
n  joint  debt,  there  will  be  a  joint  implied  promise  to  pay  it  by  the'  defendant 
in  conjunction  with  the  other  two  partners ;  and  then  the  defendant  not  having 
pleaded  in  abatement,  the  whole  may  be  recovered  in  this  action  against  hin 
alone.  But  on  this  part  of  the  case  I  have  some  doubt  remaining ;  and  if  on 
re-consideration  I  should  think  otherwise>  in  the  course  of  the  term  I  shall 
mention  the  matter  again. 

"^  Le  Blanc,  J.  I  agree  witli  my  brethren  on  the  principal  questions.  The 
only  point  on  which!  entertain  any  doubt  is  as  to  the  proportion  of  the  lesser 
sum  yrhichthe  plaintiff  is  entitled  to  recover.  It  occurred  to  me  at  first,  that 
the  defendant  was  only  liable  for  one  third  ;  but  what  I  have  heard  has  alter- 
ed my  opinion ;  for  considering  him  jointly  liable  with  the  rest  of  his  part- 
ners for  the  whole,  he  ought  to  have  pleaded  in  abatement  if  he  wished  to 
avail  himself  of  this  objection. 

On  the  following  day  Lord  Kenyan^  C.  J.  said,  that  the  Court  had  tdcen 
under  consideration  the  doubt  which  had  been  thrown  out  the  day  before,  whe- 
ther the  plaintiff  should  have  judgment  for  the  whole,  or  only  for  a  third  part 
of  the  sum  of  168Z.  I3f.  4(2.,  and  that  they  were  all  of  opinion  that  he  was 
entitled  to  recover  the  whole  ;  considering  that  the  three  HunterSyvAiQ  were 
partners  together  in  the  transaction,  constituted  but  one  debtor  with  respect  tos 
the  plaintiff. 

Postea  to  the  plaintiff  (a) » 


Doe  on  the  Demise  of  Ch31cott  v.  WhUe; 

1  Eait,  S8.    Nov.  14,  1800. 

JS.  C.  by  bis  will,  afler  making  ■eToral  peeiuiary  bequests,  devised  to  A.  TV.  tbe  income  of 
a  certain  cottage  and  ber  liyipg  in  it  ir  sbe  tbougbt  proper:  and  to  E.  W.  tbe  balf  of  a  cer- 
^in  estate;  and  all  the  rest  and  residne  of  bu  goods,  &c.  and  also  bis  lapds,  &c.  [b^ 
l^ave  to  btt  wife  for  life,  witb  power  *'  to  give  wbat  sbe  thought  proper  other  taid  ^teW** 
to  her  sisters  tbe  said  A.  and  E.  W.  for  their  lives:  and  after  Uie  death  of  bis  wife  and 
iMr  two  sisters  be  gave  all  bis  lands»  &c.  to  bis  heir  at  law.  Held  that  the  widow  bad  pow* 
or  to  devise  to  her  sisters  tbe  real  as  well  as  personal  estate  before  beqneatbed  to  her  by 
ber  husband;  and  A.  H^,  having  died  before  tbe  widow,  that  the  latter  might  among  tb» 
rest  bequeath  tbe  cottage,  in  which  A.  W.  bad  a  life  interest,  to  faer  other  sister  E.  W. 

EJECTMENT  on  the  several  demises  of  John  Chillcott,  the  first  of  the 
first  of  January^  1796,  and  the  second  of  the  first  of  January  1800,  for  cer- 
tain freehold  lands  and  premises  in  Elworthy  Stogumber  and  Bromptan  Ralph 
in  the  county  of  Somerset^  called  Burgees  Cottage^  Burgees  Estate,  one  moi- 
ly  of  Truckioell  Estate,  and  Middle  Whetambe  in  the  possessitm  of  Eleanor 
White.  The  cause  was  tried  at  the  summer  assizes  at  Wells  1800  before 
Mr.  Baron  Thompsony  when  a  verdict  was  found  for  the  plaintiff,  subject  ta 
the  opinion  of  the  Court  on  the  following  case : 

Emanuel  ChUlcott  being  seised  in  fee  of  the  premises  in  question,  and  of 

(a)  VI  Smith  and  another  assignees  of  Bagu/t  v.  JDs  Silta  and  otben»  Cowp.  469. 
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the  other  moiety  of  Truckwell  Estate^  and  being  possessed  of  personalty,  oh 
the  16th  of  March  1786,  made  his  will  of  that  date,  duly  executed  ahd  at- 
tested  to  pass  real  e8tates,.ia  the  following  words ;  as  touching  such  worldly 
estate  and  efiects  wherewith  it  hath  pleased  God  to  bless  me,  I  give  and  dis- 
pose  of  the  same  in  manner  and  form  following ;  (after  giving  several  pecu- 
niary legacies  to  his  relations),  '*  Abo,  I  give  unto  Ann  White  my  sister  in 
law  20Z.  and  the  incomes  of  Burgees  Cottage,  aiid  her  living  in  it,  if  she  think 
proper,  daring  her  natural  life.  Also,  I  give  waio- EUanor  White,  100/.  and 
halt  of  Truckivell  Estate  during  her  natural  life.  Also,  I  give  unto  yVtHiam 
Burge  my  servant  man  51,  All  the  rest  and  residue  of  my  goods,  chattels, 
rights,  credits,  personal  and  testamentary  estate,  and  also  my  lands,  tene- 
ments, and  hereditaments,  I  giv^,  devise  and  bequeath  unto  Elizabeth  Chill- 
cottj  my  dearly  beloved  wife,  during  her  natural  life,  whom  I  make  my  sole 
executrix.  And  I  do  allow  her  the  said  Elizabeth  Chillc&tt  to  give  what  she 
thinks  proper  of  her  said  effects  to  her  sisters  Eleanor  White  and  Ann  White 
during  their  natural  lives.  And  after  the  above  lives  being  expired,  viz.  £^. 
Chillcott,  Eleanor  White  and  Ann  Wliite,  all  the  lands,  rights,  profits,  and  her- 
editaments of  Truekwell  Estate  to  come  to  John  Chillcott  my  kinsman  living  in 
London{a)j  or  his  male  heir ;  if  any  free  land,  not  to  bb  sold  or  mortgaged  on 
any  acconqt  whatsoever,  but  to  remain  in  the  Chillcott  family  fOr  land  of  in- 
heritance, with  two  cottages,  garden  and  orchard  in  the  parish  of  Brampton 
iZa/j»A  adjoining  to. the  aforesaid  Tnickwell  Estate,  called  oy  the  name  of 
Middle  Whetcwnhe,  Free  Land,  And  if  no  male  heir  lawfulJy  begotten  by 
the  said  John  Chillcott,  then  the  above  lands  to  fall  to  the  first  male  heir  of 
the  branch  of  my  uncle  Richard  Chillcotfs  family,  who  lived  at  Hencrick 
tkrm  ;  yielding  and  paying  to  such  of  the  daughters  of  the  aforesaid  Richard 
Chillcott  which  shall  be  then  living  the  sum  of  100/«  each,  at  the  time  of  tak- 
ing possession  of  the  aforesaid  estates.*'  The  testator  died  on  the  24th  of 
Meaj,  1787,  so  seised  of  his  several  estates.  Elizabeth  Chillcott  his  widow^ 
and  her  sisters,  Eleanor  the  defendant,  and  Ann  White,  surviving  him.  The 
lessor  of  the  plaintiff  the  said  John  Chillcott  at  the  time  of  the  testator's  4ettth, 
was  and  is  now  his  heir  at  law.  On  the  death  of  the  testator,  Ann  While 
entered  into  Burgees  Cottage,  Eleanor  White  into  the  moiety  of  Tntekwell 
Estate,  so  devised  to  them  respectively,  and  Elizabeth  Chillcott  ^who  proved 
the  will  and  took  possession  of  all  the  testator's  personalty)  enteied  into  the 
residue  of  the  real  estates.  Ann  White  died  on  the  9tn  of  April  1791,  in 
the  lifetime  pf  Elizabeth  Chillcott,  Who  thereupon  took  possession  of  Burgas 
Cottage  ;  and  on  the  23d  of  April  1792,  made  her  wilt  duly  executed  to  pass 
real  estates  ;  wherein  reciting  the  will  of  her  husband  and  die  power  thereby 

S'yeii  to  her  "  to  give  what  she  thought  proper  of  the  said  effects  (of  her  hus- 
tnd)  to  her  sisters  EUanor  White  and  Ann  White  during  thehr  natural 
lives ;"  and  reciting  also  the  death  of  Ann  White,  she  thereby,  in  pursuance 
of  the  power  reserved,  and  of  all  other  powers  wherewith  she  was  either  in 
law  or  equity  invested,  gave  and  devised  unto  her  sister  Eleanor  White  for 
her  life  *'  all  such  goods,  chattels,  rights,  credits  personal  and  testamentary  es- 
tate, lands,  tenements  and  hereditaments  as  she  was  empowered  under  or  by 
virtue  of  the  said  recited  will. of  her  said  deceased  husband  to  give  and  deTise.** 
She  also  devised  unto  her  said  sister  E,  W.  ^  all  the  rest,  residue  and  remainder 
of  her  goods  and  chattels,  rights  an4  credits,  real  and  personal  estate  and  ef- 
fects whatsoever  and  wheresoever,  of  what  nature  or  quality  soever,  subject  to 
and  charged  with  the  pa3rment  of  her  debts  and  foneral  expences."  And  ap- 
pointed her  said  sister  E.  W,  sole  executrix,  and  residuary  devisee. 
On  the  25th  of  December  1796,  Elizabeth  Chillcott  died,  on  whose  death  the 
defendant  Eleafnor  White  proved  the  will,  took  possession  of  the  whole  of  the 
personalty,  as  well  as  that  which  was  Emanuel  ChilltotVs  the  testator*8,  as 

(s)  I'd  wboni  tfas  tsftator  hid  before  givf n  a  pecsaiarj  l«s*cy. 
Vou  L  6 
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that  which  was  of  Elizabeth^s  own  apquirixigt  and  entered  into  all  the  leal  estate 
which  was  in  Elizabeth  ChUlcotVs  possession,  and  still  holds  the  same.  The 
question  was,  whether  the  lessor  of  the  plaintiff  was  entitled  to  recover  the 
whole  or  any  part  of  the  above  premises.  If  the  Court  were  of  opinion  he 
was  entitled  to  the  whole,  the  verdict  to  stand  for  the  whole ;  if  to  part  only, 
the  verdict  to  stand  for  such  part ;  if  to  none,  a  nonsuit  to  be  entered. 

Ihmpier^  for  the  plaintiflf,  contended  that  Elitabeth  Ckillcott  had  no  power 
under  the  will  of  linqnuel  Ckillcott  to  dispose  of  any  part  of  the  real  pro^ 
petty.  The  testator  only  allowed  his  %vidow  to  g^e  "  what  she  thought  pro- 
per of  her  said  effects"  to  her  sisters  for  their  lives ;  and  the  word  effects  will 
not  carry  land.  It  is  usually  applied  only  to  personahy,  and  the  testatpr  has 
80  ai^lied  it  in  his  will ;  for  at  the  beginning  of  his  will  he  used  the  word 
ei^ote  with  reference  to  his  real,  and  the  word  effects  with  reference  to  his  per- 
sonal property.  It  may  be  said,  that  Emanuel  Ckillcott  havmg  before  given 
both  real  and  personal  property  to  his  widow,  the  words  "  said  effects''  must 
apply  to  both ;  but.  that  is  not  necessarily  so ;  and  if  the  meaning  of  the  will 
be  only  doubtful,  .the  Court  will  construe  it  in  favor  of  the  heir  at  law.  It  is 
true,  the  lands,  ixjc.  are  devised  over  to  the  heir  at  law  after  the  decease  of  the 
two  sisters  as  well  as  his  widow ;  but  he  had  bef(»e  given  to  each  of  the  sis- 
ters an  interest  in  part  of  the  landed  estate,  which  is  sufficient  to  satisfy  those 
words.  At  any  rate,  the  lessor  of  the  plaintifif  is  enticed  to  recover  Murge*^ 
Cottage^  which  the  testator  had  given  to  Ann  Wkite  for  her  life,  and  whidi 
iheiefore  cannot  be  said  to  be  any  part  of  "  Aer"  (die  widow's)  "  said  effects'* 
not  having  been  before  bequeathed  to  her ;  and  of  such  part -only  a»  had  been 
beforo  devised  to  herself  was  the  widow  allowed  to  make  any  nirther  dispo- 
nition^ 

Trippy  eontra,  was  stopped  by  the  Court. 

Lord  KjsmroiY,  C.  J.  it  is  very  plain  what  the  testator  meant  After  giv- 
ing a  few  legacies  and  bequests  he  devises  all  the  residue  of  his  property  loth 
real  and  personal  of  every  description  to  his  widow  for  her  life,  and  dien  sd- 
lows'her  to  give  what  she  thinks  proper  of  her  said  effects  to  her  sisters  ibr 
their  lives.  Tfak  description  must  apply  to.  the  property  which  he  had  bees 
before  delding  out,  amongst  which  mtrge's  Cottage  is  m^atkmed  by  name ; 
the  income  of  whicii  he.  had  given  to  Ann  Wkite^  and  her  living  in  it  if  she' 
thought  proper(a) ;  over  aU  of  which  not  before  disposed  of  he  meant  to  give 
liis  widow  a  control.  And  tiiis  is  confirmed  by  the  terms  of  the  devise  to  the 
jieir  at  law,  who  is  not  io  dt^Joe  |iny  thing  till  d'ter  the  death  of  all  the  si^ters^ 

jPer  Curiam^ 

'        Judgment  of  nonsuit  to  be  enteied(3)(l). 

^  — y.  I  .,    .  ■     ■        ■  yi  .  ■         ■       •    ..  ..  ■■         ' ■         ■■  ■   , : . . 

C«>  A  deiwm  oi  ihbfru  V4e  cT  lands  will  ^am  4ie  interest  in  them.     Qook  r.  Gerrard, 

(6)  So  the  word  '■  Ugaey**  in  its  ordinary  aigniificaiticn  is  applied  to  money;  bat  it  maj 
jngnUy  a  devise  of  limd.  Pbr  Lord'  Mansfitld,  in  Brady  v.  Cubiit,  Pongl.  40.  8.  P.  Per 
Lord  MaecWfidd,  in  Btekle^  v.  J^/kwland,  2  P.  W.  Id2.  •  fi;  P.  Per  Lord  Camdtn  m  ITt/- 
ifcniiOfl^  V.  Hur9i  and  ptbera  m  Cban.  M.  7  aeo.  S.  MS.  B,  p.  in  Hope  v.  Taylor^  1  Bnnr. 
S98. 

(i)  Vide  Dofd.  Andrew  v.  Lainekbury  t[  al,  11  East,  290.  where  the  word  *^  ^eeti" 
.waabeld  to  carty  real  estate,  sncb  heme  j3xe  ij^it^^jn  </.t|tll0  M^U>T  BB  collected  from  the 
^^steflbewili. 
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The  King  v.  Clarke. 

1  Eaft,  38.    Nov.  17,  ISOO. 

It  if  ao  objection  to  relatora  applvins  ibr  a  ^uo  toarranto  informatioQ  aniiist  tho  defeodaat 
lor  oxereiitng  the  office  of  on  aidermon  (hii  election  to  which  they  hadoppoiedj,  that  thejr 
•aAerwaidf  oiadoBo  oppoeitbn  to  his  election  to  the  principal  offico  of  magiitracyt  (to  wbien 
.  the  other  wai  a  oeceitary  qoaltfication } ;  or  that  they  efierwarde  attended  at  aad  eoocurred 


in  corporate  meetiop  whereat  he  presided,  or  where  he  attended  in  hii  official  character: 
8ach  application  beiog  made  within  the  time  lipiited  by  law,  y'ld,  in  4  yeara  after  the  do* 
fondant'a  election  aa  an  alderman.  ' 

,  THE  defendant  was  called  upon  by  a  rule  to  shew  cause  why  an  infonna- 
tion  in  nature  of  a  quo  warranto  should  «ot  bo  exhibited  against  him,  to  shew 
by  what  authority  he  claimed  to  be  an  alderman  of  the  borough  of  Eoit  Ret* 
ford  in  the  county  of  Nottingham. 

The  borough  consists  of  two  bailifis,  twelve  other  aldermen,  and  an  indefi- 
nite number  of  burgesses.  And  thus  far  the  affidavits  on  both  sides  agreed  to 
the  right  of  election  of  an  alderman,  that  the  bailiffsyaldermen,  and  burgesses 
for  the  time  being,  or  the  greater  part  of  them,  should,  upon  a  vacancy,  ekct 
one  of  two  burgesses,  who  should  be  submitted  to  their  choice  by  a  certain 
select  body  in  the  corporation ;  but  by  whom  that  nomination  was  in  the  first 
instance  to  be  made  was  a  subject  in  controversy,  and  not  material  to  be  here 
considered.  In  general  it  appeared,  that  the  election  of  the  defendant  was 
made  under  jcircumstances  of  great  doubt  and  confusion,  after  the  senior  bail- 
iff and  many  of  the  corporators  had  left  the  Common  Hall,  having  just  before 
proceeded  to  the  election  of  oDe  Chappie  to  fill  the  vacant  office  of  alderman, 
which  election  however  was  afterwards  set  aside  upon  proceedings  had  against 
him  for  that  purpose. 

But  the  pnncipal  ground  on  which  the  present  rule  was  opposed,  was  that 
of  the  acquiescence  of  the  seven  relators,  upon  whose  affidavits  the  rule  was 
obtained,  who  were  burgesses  of  the  borough ;  as  to  which  the  circumstances 
appeared  to  be  these :  The  election  of  the  defendant  to  the  office  in  question 
took  place  in  July  1795,  and  it  was  not  pretended  that  any  of  the  relators 
concurred  in  the  act  of  his  election,  but  on  the  contrary  left  the  Hall  after  the 
election  of  Chappie  in  which  they  had  taken  a  part.  The  affidavits  agaimt 
the  role  then  stated,  that  the  defendant,  having  been  at  first  sworn  in  before  the 
junior  bailiff  only,  had  an  information  in  nature  of  a  qtto  warranto  filed 
against  him,  to  waich  he  entered  a  disclaimer  on  that  account ;  but  ailerwards 
in  Trinity  Term  1796,  obtained  a  writ  of  Mandamus  requiring  the  two 
bailifii  to  permit  him  to  be  sworn  into  office  before  them,  which  was  accord** 
iagly  done  towards  the  latter  end  of  1796 ;  since  which  he  had  always  exer^ 
ctwd  his  said  office.  That  on  the  29th  September  1798,  he  had  been  elected 
into  the  office  of  senior  bailiff'  (which  can  only  be  holden  by  an  alderman  of 
the  borough)  by  a  majority  of  the  bailiffs  and  aldermen,  in  whom  the  right 
of  election  is  vested,  and  ^d  served  the  office  for  one  year.  That  the  rela« 
toca  were  at  the  several  times  of  his  nomination,  election,  pjiA  swearing  in  as 
aforesaid,  respectively  burgesses  of  and  residing  within  the  town,  and  welt 
acquainted,  as  was  believed*  with  all  the  circumstances  of  ibfi  defendant's  no* 
mination  and  election,  and  of  his  obtaining  the  said  writ  of  Mofida^mu,  and 
of  the  oath  so  administered  to  him  before  the  two  bailiffs ;  and  of  his  being 
afterwards  elected  into  an4  serving  the  office  of  senior  bailiff;  these  circtun- 
stances  being  publicly  known  and  discoursed  of  in  the  town  and  neighbonrr 
hood;  and  haye  ^cqui^ccid  in  all  those  transactions  as  aforesaid  until  the 
present  application :  and  that  the^iaid  relators  have  also  attended  coiporaia 
Plantings  and  eWctions  of  junior  bailifls  aad  aldormen,  al  which  die  defendant 
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was  present  both  as  alderman  and  senior  bailiff,  and  that  they  had  voted  on 
such  occasions ;  and  that  they  never  objected  to  the  defendant's  giving  his 
vote  as  alderman  on  such  occasions. 

GMs  and  Yates  for  the  defendant,  having  first  argued  upon  the  merits  for 
the  regularity  of  the  election,  then  contended  that,  even  admitting  it  to  have 
been  irregular,  yet  after  an  acquiescence  for  so  long  time  on  the  part  of  the 
whole  corporation^  including  the  present  relators,  they  wete  *  now  estopped 
from  objectiag  to  it.  No  opposition  was  made  to  the  Mandamus  to  swear  in 
the  defendant  in  the  first  instance,  nor  to  his  subsequent  election  to  the  office 
of  senior  b&iliff,  whitth  can  only  be  holden  by  an  alderman,  and  which  was 
therefore  a  recognition  of  his  title  as  alderman.  And  since  that  appointnlent 
several  elections  of  aldermen  and  others  have  been  made  without  any  ques- 
tion, all  which  derivative  titles  will  be  destroyed  if  the  defendant  be  ousted.  As 
before  the  bte  act  of  the  32  Geo.  3.  c.  53.  the  Court  often  refused  applications 
from  mere  lapse  of  time,  within  twenty  years,  which  was  the  period  of  limi- 
tation at  that  time  ;  so  neither  was  that  statute  intended  to  limit  the  discretion 
of  the  Court  in  refusing  applications  of  this  sort  within  six  years,  the  limita- 
tion thereby  fixed.  In  the  Winchelsea  case(fl)  when-  the  Court  by  analogy 
to  the  statute  of  limitations  in  respect  of  ejectments,  laid  down  the  rule,  "  that 
they  would  not  give  leave  to  a  common  relator  to  commence  a  prosecution  in 
the  nature  of  a  qtio  warranto  after  an  acquiescence  of  twenty  years,  they  ob-' 
served  at  the  same  time,  that  though  the  acquiescence  might  be  «hort  of  that 
period*  they  would  not  therefore  grant  an  information,  unless  it  appeared  to  be 
a  proper  case."  The  same  rule  was  also  fully  explained  in  the  case  of  The 
King  V.  Wardroper^.  7  G.  3.(i)  on6  of  the  Wirtchelsea  cases.  The  Court  there 
were  unanimou^y  of  opinion,  that  the  rule  ought  to  be*  discharged  with  costs. 
*^  Th^y  admitted  that  no  length  of  time  Will  establish  a  right  against  the 
crown  ^  (^d  thatifliis  majesty's  Attorney  General  were  tolSle  an  information 
on  behalf  of  the  crown,  the  defendant's  long  enjoyment  would  be  no  bar,  with- 
out shewing  a  good  title.  But  when  the  information  is  only  by  a  common 
relator,  Who  cannot  proceed  without  the  leave  of  the  Court,  a  long  acquies- 
cence in  the  defendant's  right  may  operate  upon  the  discretion  of  the  Court, 
and  indiice  them  to  refuse  their  own  leave  for  so  stale  and  ill*timed  a  prose* 
etttion.  If  the  Court  were  of  course  to  grant  every  information  that  is  asked* 
the  Stat,  of  Queen  ulnn,  which  requires  the  Courtis  leave  before  a  relat^nr  t!;an 
commence  a  prosecution,  would  be  virtually  repealed,  and  the  Court  depriv- 
ed of  the  discretion  rep6sed  in  them.  The  view  of  that  statute  was  on  the 
one  hand  to  facilitate  and  speed  the  removal  of  usurping  officers  and  pretend- 
ed corpoiatoTs ;  and  on  die  other  hand,  to  restrain  all  improper  and  vexatious 
prosecutions,  by  patting  it  in  the  power  of  the  Court  to  refase  their  leave.  The 
Stat  4  A;  5.  Wil.  and  Mar.  c.  18.  has  reposed  in  the  Court  the  same  discre- 
tionary power  over  criminal  informations.  The  title  irf  that  act  is  an  act  to 
prevent  inalicious  informations ;  and  with  that  view  it  directs  that  the  clerk 
of  the  crown  shall  not  receive  or  file  any  informations  without  the  express 
oiiisr  ef  the  Court.  And  though  the  worda  of  that  statute  relate  only  to  in- 
fbrmationa  for  trespasses,  batteries,  and  other  misdemeanors ;  yet  it  was  hold- 
en  in  the  case  of  x\ie  King  and  Morgan,  Carth.  503.  that  under  the  word 
misdemeanors  it  extends  to  informations  in  the  nature  of  a  quo  warranto  : 
formn  usurpation  of  an  office  or  franchise  is  a  misdemeanor,  and  liaUe  to  a 
iine.f  It  is  evident,  therefore,  that  the  Court  have  a  right  to  use  their  own 
discretion,  and  to  grant  or  refuse  atl  application  of  this  kind  according  as  they 
shall  think  it  expedient  or  not.  Th^  next  consideration  is.  Whether  upon  the 
case  now  disclosed  it  woulid  be  propter  to  permit  the  prosecution  applied  for  ? 

(a)  4  Bvr.  1962,  fnd  the  MS.  note  of  Mr.  Justice  Yaiu,  rrom  whence  the  qaotation  wae 

lie. 

(ky  This  wsa  also  read  frpm  Mr.  Jaitie*  Fafei^t  MS. 
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It  has  been  said,  that  this  case  does  not  reach  the  limitation  of  time  which 
the  Coart  have  set  against  these  applications  ;  for  it  is  not  yet  20  years  since 
the  defendant  was  elected.  In  drawing  that  line  the  Court  only  meant  it  as 
a  boundary  they  w6uld  never  exceed  \  that  is,  they  would  in  no  case  permit 
any  common  relator  to  disturb  a  corporator  after  a  quiet  enjo3rment  for  twenty 
years.  But  it  is  not  from  thence  to  be  inferred  that  they  would  grant  infor- 
mations wherever  the  enjoyment  has  been  les^than  20  years.  They  will 
still  examine  into  the  propriety  of  the  prosecution  under  all  its  circumstances, 
and  grant  or  refuse  it  as  shall  seem  most  expedient  upon  the  whole."  In  JS. 
▼.  Dawes,  and  R.  v.  Martin(a),  two  other  of  the  Wi^u:hel8ea  causes,  where 
the  Court  entered  into  the  same  considerations,  they  laid  considerable  stress 
oa  the  circumstance,  that  one  of  the  relators,  though  he  had  not  originally 
voted  for  Dawes,  had  afterwards  voted  with  him  at  subsequent  corporate  as- 
semblies ;  and  that  Datoes  had  afterwards  been  elected  mayor  unanimously, 
and  many  derivative  titles  would  be  affected  by  the  flaw^  in  his  title ;  and  for 
these  reasons,  although  the  irregularity  of  Dawes*  title  was  not  denied  even- 
by  himself,  the  rule  for  granting  the  information  was  discharged.  Mr.  Jus- 
tice Yaies*  opinion  was  noted  by  hin^self  in  these  words.  After  stating  all 
the  circumstances ;  >*  In  all  questions  of  this  kind  one  great  distinction  is  al- 
ways to  be  attended  to,  that  these  are  applications  by  common  reIators,/who  hav- 
ing no  inherent  right  of  prosecution  but  by  the  statute  of  Queen  Ann,  are  left 
to  the  discretion  of  the  Court  whether  they  shall  be  permitted  to  prosecute  or  not. 
In  the  exercise  of  thia  discretion  the  Court  is  not  merely  to  consider  the  validity 
or  defect,  of  the  defendant'^  title,  but  the  expediency  of  allowing  or  stopping  the 
prosecution  under  all  its  cihrumstances.  If  informations  w^e  always  to  be 
granted  whenever  a  defective  title  is  shewn,  there  would  be  an  end  of  the 
statute,  and  of  all  discretion  reposed  in  the  Court.  The  Crown  has  indeed 
at  all  times  a  right  to  enauire  into  the  claims  of  any  office  or  franchise,  and 
to  remove  the  parties  unless  they  can  show  a  complete  legal  titles  .  But  if 
every  common  relator  might  disturb  corporations  "Whenever  he  pleases,  the 
vexatiptts  and  mischiefs  of  so  unlimited  a  privilege  would  be  infinite.  It 
was  therefore  one  view  of  the  statute  of  Queen  Ann  (connected  with  the  8tat« 
4  Jc  5  of  William  and  Mary)  to  lay  some  restraint  on  those  prosecutions  by 
requiring  a  previous  leave  from  the  Court  in  a  matter  of  so  general  extent, 
and  which  is  so;  often  the  subject  of  the  most  spirited  litigations^  K  is  much 
to  be  wished  that  some  certain  lines  could  be  drawn,  and  the  discretion  of  the 
Court  in  some  degree  confined.  It  is  indeed  very  difficult  to  do  it,  as  every 
difierent  case  has -its  own  peculiar  circumstances,  and  from  those  the  Court 
must  determine  upon  each.  But  the  present  occasion  suggest?  the  propriety 
of  a  few  general  rules ;  which,  if  they  be  not  always  decisive,  will  at  least 
have  great  weight  and  influence  with  the  Court.  1st,  If  the  objection  upon 
which  the  application  is  founded  has  been  known  and  acquiesced  in  by  the 
whole  corporation  a  great  number  of  years,  it  is  a  reason  for  not  suffering  %ny 
member  of  that  body  to  impeach  a  title  which  themselves  have  so  long  and 
knowingly  adn^tted.  The  acquiescence  of  the  corporation  -would  indeed 
give  no  right  to  the  party,  if  his  title  be  really  defective  in  itself; 
but  it  is  a  reason  why-those  who  have  suppressed  that  defect  such  a  greltt 
length  of  time  should  not  afterwards  be  admitted  as  connnon  relators.  The 
great  view  of  the  statute  of  Queen  Ann  in  the  privileges  it  allows  to  conmiqn 
lelatoTs  was  to  hasten  the  removal  of  usurpers,  and  thereby  prevent  the  ill  con- 
sequences that  might  ensue  from  sudi  usurpations ;  but  those  who.  have  lain 
by  and  permitted  me  usurpation  a  great  number  of  years  can  haire  no  cleam 
at  all  to  the  benefit  of  that  act. ,  In  such  a  case,  the  application  would  appear 
to  be  dictated  by  some  impure  motives,  some  change  of  interests  in  the  par- 

(a)  4  Borr.  21^.    Tbii  wai  alio  read  from  the  tame  MS.  as  tha  reaaoiu  of  Mr.  Jiiitie* 
Talf$  for  assaatii^  to-thojodgaaent  iherA  p^oBomioed.  . 
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ties  applying,  whick  a  court  of  justice  will  never  assist.  They  will  therefore 
leave  it  wholly  to  the  crown  alone  to  dispute  the  title.  2dly.  If  the  parties  apply- 
ing for  leave  to  prosecute  did  themselves  give  their  vote  for  the  very  man  they 
object  to,  and  have  all  along  concurred  with  him  in  many  corporate  acts  without 
ever  excepting  to  his  title,  this  is  also  a  reason  for  not  allowing  those  parties  ta 
contradict  their  own  conduct,  by  impeaching  a  title  which'  themselves  created,, 
or  have  knowingly  admitted.  3dly.  The  nature  of  the  objection  may  be 
another  reason  for  rejecting  a  stale  prosecution.  If  the  objection  be  vague 
and  indefinite  in  its  nature,  depending  upon  evidence  which  the  distance  of 
time  may  render  more  difficult  or  uncertain,  and  consequently  the  defence 
more  embarraissed,  it  might  lay  very  unreasonable  difficulties  upon  the  defend^ 
ant,  if  every  common  relator  might  put  him  upon  answering  it  at  the  distance 
of  19  or  19  y^ats.  4thly  and  lastly,  If  thfe  prosecution  proposed  instead  of 
reforming  the  constitution,  and  introducing  good^order  and  regularity  into  Uie 
corporatibn,  would  throw  the  whole  body  into  general  confusion,  the"  Court 
would  hardly  suffer  a  common  r^tor  to  commence  a  prosecution  of  so  mis* 
chievous  a  nature." 

The  Court  desired  the  counsel  in  support  of  the  rule-  to  confine  them- 
selves to  the  objection  m^de  to  the  prosecution  of  these  relators  ;  saying  that 
as  to  the  validity  of  the  election  they  would  not  take  upon  them  to  decide  it 
in  this  stage  ;  it  was  enough  to  say  that  it  was  sufficiently  doubtful  to  put  it 
in  a  course  of  inquiry  before  a  jury. 

Petceval  and  Balguy,  in  support  of  the  rule,  said  that  it  would  be  carryings 
the  doctrine  of  acquiescence  a  great  length  to  trondlude  the  application  by  the 
present  relators,  because  they  had  not  been  in  a  situation  to  litigate  the  de* 
lendant's  title  for  four  years,  being  two  less  than  the  limitation  allowed  by 
law.  It  is  not  pretended  that  they  had  voted  for  the  defendant's  election  as 
alderman,  whicn  they  now  sought  to  impeach ;  but  as  far  as  they  could  they 
op^sed  it  by  voting  for  another  candidate.  Thte  expence  of  such  prosecutions 
is  considerable,  and  it  may  not  be  convenient  to  parties  to  incur  it  immediate- 
Iv  after  an  election :  but  if  their  attendance  afterwards  in  conjunction  with 
tne  party  so  elected  at  annual  corporate  meetings  be  a  ground  fbr  denying  their 
application,  the  statute  which  gives  them  leave  to  apply  within  six  years  will 
be  rendered  nugatory :  for  such  elections  are  indispensably  necessary  in  order 
to  carry  on  the  government  of  the  place,  and  it  is  the  duty  of  every  corpora- 
tor te  atten<i.  In  the  cases  cited  some  oif  the  relators  who  applied  had  been 
concerned  in  the  veiys  acts  which  they  came  to  impeach,  which  furnishes  a 
leading  line  of  distinction  whereon  the  Court  has  frequently  acted.  But  here 
the  relatorsr  opposed  the  defendant's  election  as  alderman.  Neither  is  it 
sworn  that  any  of  them  actually  concurred  in  his  election  as  senior  bailiflf^ 
though  they  might  hot  have  openly  opposed  it.  They  were  then  stopped  by 
the  Court. 

Lord  KenyoN)  C.  J.  The  legislature  have  lately  had  this  subject  under 
revision,  and  have  thought  proper  te  draw  a  line  of  limitation  of  six  years^ 
af^er  Which  no  corporator's  title  shall  he  impeached  for  any  original  detect  in 
it.  This  is  a  most  wise. and  beneficial  rule  ;  and  it  is  fit  that  our  discretion 
should  be  governed  by  the  same  limitation  in  ordinary  cases,  so  as  not  unne* 
oessarily  to  fetter  these  Applications  beyond  what  the  legislature  have  thought 
proper  to  do.  The  Court  have  indeed  on  several  occasions  said,  and  said 
wisely,  that  they  will  hot  listen  to  a  common  relatorxoming,  though  within 
the  time  limited,; as  a  mere  stranger  to  disturb  si  corporation  with,  which*  he: 
has  no  concem(a),  nor  even  a  corporator  who  has  acquiesced  or  perhaps  con- 

(a)  In  the  caie  of  the  King  v.  JEcmp,  H.'2d  G.  t,  n  timtlar  appliestioB  iru  made  aftinsl 
the^deiendant  foe  claiming,  &c.  to  be  a  freemao  of  the  boroQgh  of  89^forih,  at  the  reUtioa 
of  one  JVaitif  who  waa  a  atrangef  to  the  corporation,  and  mho  reated  the  appltcation  on  his 
own  affidavit,  which  waa  baiatM  on  aa  a  preliminary  objection  to  granting  the  rale,  thei^ 
there  was  alao  a  infficient  aniwer  given  upon  the  merits.    The  Court  discbaf|ed  the  role  witb 
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curred  in  the  very  act  which  he  afterwards  comes  to  coiDf^n  of  wh«n  it 
suits  his  purpose :  and  so  far  I  think  we  have  determined  rightly.  But  i 
hare  never  known  the  restriction  carried  further ;  nor  am  I  prepared  tcr  carry 
it  to  the  length  now  contended  for.  It  is  said,  these  parties  are  concluded 
from  impeaching  the  defendant's  title,  because  he  has  been  since  elected  senior 
bailifif  without  their  opposition,  land  because  they  have  attended  other  corporate: 
meetings  with  him.  But  I  cannot  impute  this  as  blame  to  them.  There  must 
be  magistrates,  and  the  nowers  of  Government  cannot  stand  still  till  the  validity 
of  a  former  disputed  election  is  ascertained.  .  In  some  corporations,  whose 
charters  contain  non-intromittant  clauses,  justice  would  be  at  a  stand  if  sucfe 
elections  did  not  take  place.  The  necessity  of  a  government  de  facto  is  re-^ 
cognised  even  in  the  instance  of  title  to  the  crown  by  the  stat.  passed  in  the 
reign  of  Hen.  7th,  II  H.  7.  c.  1.  In  this  instance,  therefore,  the  relators  havinr 
objected  to  the  defendant's  election  to  the  office  of  alderman  at  the  tune,  I 
cannot*think  that  their  not  having  opposed  his  election  since  to  a  necessary 
annual  office  of  magistracy  is  such  an  acquiescence  in  the  original  defect  q( 
his  title  as  precludes  them  from  making  this  application  within  the  time  air 
lowed  by  law.  With  respect  to  the  merits,  the  question  is  put  too  much  in 
dubio  by  the  affidavits  on  either  side  for  the  Court  to  say  that  it  is  not  proper 
to  be  inquired  into  by  a  jury. 

Per  Curianit  Rule  absolute(a). 


SMrreff  and  Another  v*  Wilks  (originally  sued  with  6. 
Bishop  and  W.  Robson,  who  have  been  outlawed  ip  this 

1  Eait,  48.    Nbv.  18, 1800. 

Two  (of  tliree)  portneri,  who  hsd  eootracted  m  d«bt  prior  lo  the  ■dmuiion  of  the  ihifd  part- 
Dor  into  the  Ml,  eaoBot  hind  him  withont  hb  aaieiit  b]r  ■eceptng  a  bill  drawn  by  the  ere- 
dJier  upon  the  firm  in  their  joini  names:  but  rach  eecnrity  ia  frandalentaad  void  aa  against 
the  third  partner,  and  eannot  be  recovered  in  an  action  against  the  three»  wherein  one  only 
of  the  ordinal  partners  ^lieaded  te  the  action. 

THIS  was  an  action  upon  the  case  upon  a  bill  of  exchange  for  78^,  dated 
the  5th  of  November  1796,  payable  to  the  order  of  the  plaintiflfs  two  months 
after  &fe,  which  was  stated  in  the  declaication  to  haVe  been  drawn  by  them 
on  llie  said  G,  Bishop,  W.  JRohson,  and  J.  WUks,  by  the  name  and  descrip- 
tion of  Messrs.  George  Bishop  and  Company,  and  to  have  been  accepted  by 

eosta.  And  Lord  Kenyon,  C.  J.  in  delireriDg  his  opmion;  aAer  shewhw  that  Waih*  aifida- 
yntL  had  been  oompletelj  answered,  saidi  **  Then  it  is  to  be  considered  ^dio  WaiU  is.  If  he 
had  shesro  that  his  own  and  other  person's  privileges  had  been  bjared»  he  wpald  perhaps 
h^e  had  reason  tar  prefeniog  this  complaint;  bat  the  fact  is  otherwise.  He  comes  here  aa 
a  p«fect  stranger  to  the  corporation,  prowling  into  other  men's  rights.  I  do  not  meaq  to  say 
that  a  stranger  may  not  in  any  c^se  prefer  this  sort  of  application;  bnt  he. onght  to  come  to 
te  Conrt  wtth  a  rerr  fiiir  caae  hi  his  Ittads.^ ' 

<«|  8b  late  aa  ia  If .  29.  G.  S.  the  Cosft  held  in  th»case  of  the  SUng  t.  Bondt  1  Term 
R^  767^  Ihat  no  posseasion  of  a  corporate  franchise  for  less  thAn  20  yean  waa  ^  iUd/A 
mffieaeoC  objection  to  (he  granting  of  aa  information  in  the  nature  of-  a  quo  warratUo ;  and 
it  waa  granted  l^ere  after  a  poasession  of  12  years.  It  was  there  also  considered  to  be  no  oh- 
jsdioa  to  the  aapfieation  that  the  defeadaat's  title  had  been, before  attacked  by  a  similar  in* 
JiMaartioQ  srhiob  was  afterwards  abandoned.  Afterwarda,  in  the  ease  of  the  Xing  t.  JHtk- 
i«  ja  H.  81  Creo.  8.  2  Term  Rep.  284.  the  Covrt  came  to  the  resolatioB>.of  limiting  iff  htm 
thsjr  esra  discretion  in  graating  applications  of  this  natnre  to  six  ysars,  beyond  mich  tber 
'"  ■  •  "  'i  tir       *    '  .    -      -    -  . 

m 
^^_  ML9$G»  8.-0.  58.  arai  aaased.  wfak 


woald  not  nader  any  eireiimatances  snffef  a  party's  title  to  be  impeached.  And  they  acted 
epeo  IhM  nde  in  the  case  of  the  Rng  t.  Pioeoek  hi  E.  82  Geo.  8.  2  Term  Rep.  884. 
8eaa  after  the  maL  9$  G,  8. «.  58.  arai  passed,  wfaieb  stamped  the  prbpriety^  j^  with  legb- 
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th^m.     The  defendant  Wilis  pleaded  the  general  issue,  on  which  issue  was 
joinedr 

The  cause  came  on  to  be  tried  before  Lord  Kenyan  Ai  Guildhall,  on  the 
6th  of  June  lust,  when  the  jury  found  a  verdict  for  the  plaintiffs  for  90/*  lOf. 
including  interest  on  the  bill ;  subject  to  the  opinion  of  this  Court  on  the 
que^ion,  whether  the  plaintifis  were  entitled  to  recover  under  the  circum* 
stances  of  the  case.. 

/ .  The  plaintififs,  in  October  1796,  sold  and  delivered  a  quantity  of  porter  to 
Bishop  and  Wilks,  who  were  then  partners,  which  porter  was  entered  in  the 
plaintifis'  books  in  the  names  of  Wtlks  and  Bishop  ;  and  the  same  was  after- 
wards shipped  for  the  West  Indies,  and  t^e  defendant  Wilks  fsid  the  shipping 
charges.     Rohson  became  a  partner  with  Bishop  and   WUks  in  April  1796, 
and  continued  so  till  the  8th  of  November  following,  when  their  partnership 
was  dissolved.     The  defendant  WUks,  previous  to  the  dissolution  of  the  part- 
nership, sent  to  the  plaintifis  a  memorandum  or  calculation  in  his  own  hahd 
writing  of  certain  deductions  claimed  by  him  in  respect  of  the  porter.     The 
bfedance  due  to  the  plaintiffs  in  respect  of  the  porter  was  7SZ.  for  which  the 
plaintiffs  drew  upon  the  defendants  the  bill  mentioned  in  the  declaration, 
which  bill  was  accepted  by  Bishop  in  the  partnership  firm  of  all  the  defend*- 
ants,  by  his  subscribmg  thereon  "  Accepted,  G.  B.  and  Co." 
'    Latoes  for  the  plaintifis.     As  between  the  plaintiffs  and  Bishop  and  Wilks^ 
the  original  partners  by  wliom  the  debt  was  contracte!d,  it  must  be  admitted 
that  Wilks  is  bound  by  Bishop^s  acceptance,  though  it  were  made  without 
his  concurrence,  because  one  partner  may  bind  anodier  by  accepting  a  bill-  oa 
account  of  a  partnership  debt.     It  is  true,  that  one  partner  cannot  pled^  the 
security  of  another  for  his  own  private  debt(a),  not  if  there  be  any  fraud  ia 
the  transaction  as  between  him  and  the  creditor  to  whom  such  security  is  giv* 
en :  but  this  was  a  debt  incurred  in  the  course  of  trade,  and  not  of  an  individ^ 
ual  or  private  nature.     And  no  fraud  is  found  here,  nor  can  any  inference  of 
fiaud  arise  from  the  facts  stated-     The  creditors  were  guilty  of  no  imposition 
in  drawing  the  bill  originally,  nor  could  they  ccoitrol  the  manner  in  which  it 
was' to -be  accepted  :  but  when  acceptedby  any  one  of  the  house  in  their  joint 
names,  they  must  all  be  boxmd  by  it  in  the  ordinary  cottrse  of  commercial 
dealings.     If  Wilks  would  h^ve  befen  bound,  though  ne  did  not  concui*  in  the 
act  of  acceptance,  and  if  the  partnership  fund  were  originally  answerable  U> 
the  plaintiffs,  the  introduction  of  a  third  partner  cannot  vary  the  case;  it  was 
only  the  continuance-  of  the  old  partnership  with  the  addition  of  a  new  mem- 
ber ;  and  the  bill  was  drawn  on  me  fund  which  redly  and  truly  ought  to  pay 
it    The  debt  as  between  the  defendants  must  be  taken  to  have  been  trans- 
ferred to  the  new  partnership :  but  whether  that  were  so  or  not  is  a  matter  to 
be  settled  between  themselves,  with  which  the  plaintiffs  have  no  concern* 
With  regard  to  creditors,  the  act  of  one  partner  must  be  taken  to  bind  all  the 
ftst,  otherwise  all  dealing  with  them  must  be  attended  with  great  perplexity. 
It  may  not  be  known  to  many  at  what  time  such  a  partner  was  taken  into  tne 
firm. 

Cribbs,  contra,  was  stopped  by  the  Court. 

Lord  KxHToN,  C.  J.  I  do  not  know  how  ^s  case  came  to  be  reserved  for 
the  opinion  of  the  Court ;  for  I  have  decided  the  same  Question  repeatedly  at 
the  sittings,  and  t)ie  propriety  of  my  decision  has  never  oeen  Canvcussed  again 
upon  a  motion  for  a  new  trial.  Tins  is  an  action  brought  against  three  pex^ 
80DS.  Wilks^  Bishop^  and  JBoAiOn,  as  acceptors  of  a  bill  of  exchange.  It  ap- 
pears that  the  acceptance  was  in  fact  made  by  Bishop  atone  in  the  name  of 
the  firm.  The  consideration  for  this  biQ  wus  some  porteir  which  had  been 
sold  by  the  plaintiffs  to  WUks  and  Bishop  only,  at  a  time  when  Robson  had 

(a)  Or€p9n  and  othm  v.  HuUon  and  Ibgcrofl,  B.  R.  E.  22  G«o.  8.  Mst9h  v.  Tm- 
9mm£r  tad  nitber.    Sittinp  after  Mich.  T.  17M.  at  OuUihMy  car.  JMleryJ. 
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no  concern  with  the  house.  Then  the  plaintiffs,  knowing  this,  draw  the  bill 
upon  all  the  three  partners,  and  knowingly  take  an  acceptance  from  one  of 
them  to  bind  the  omer  two,  one  of  whom,  Robson,  had  no  concern  with  the 
matter,  and  was  no  debtor  of  theirs ;  no  assent  of  his  being  found,  and  nothing 
stated  to  shew  that  he  had  any  knowledge  of  the  .transaction.  It  is  hard 
enough  for  one  partner  in  any  case  to  be  able  to  bind  another  without 
his  knowledge  or  consent ;  but  it  would  be  carrying  the  liability  of  partners 
for  each  other's  acts  to  a  most  unjust  extent,  if  we  sufiered  a  new  partner  to 
be  bound  in  this  manner  for  an  old  debt  incurred  by  other  persons.  The 
plaintiffs,  therefore,  ought  not  in  justice  to  have  taken  this  security  by  wliich 
they  were  to  bind  one  who  was  not  their  debtor :  the  transaction  is  fraudulent 
upon  the  face  of  it.  It  is  no  answer  to  say,  that  one  partner  has  a  genefal 
power  of  binding  the  rest.  So  an  executor  has  power  to  bind  the  assets  of 
his  testator,  and  to  sell  and  dispose  of  his  effects  ;  and  the  law  reposes  a  con« 
fidence  in  him  that  he  will  apply  the  proceeds  in  payment  of  the  testator's 
debts  and  legacies :  but  if  fraud  could  be  proved  in  any  particular  transaction 
between  the  executor  and  a  purchaser  such  a  sale  would  be  void.  In  the 
case  of  Worseley  v.  Be  MaitoSt  1  Burr.  474,  5.  Lord  Mansfield^  in  delivering 
the  opinion  of  the  Court,  says,  that  *'  valid  transactions  as  between  the  parties 
may  be  fraudulent  by  reason  of  covin,  collusion,  or  confederacy,  to  injure  a 
third  person :"  and  he  instances,  **  if  a  man,  knowing  that  a  creditor  has 
obtained  a  judgment  against  his  debtor,  buy  the  debtor's  goods  for  a  full 
price,  to  enable  him  to  defeat  the  creditor's  execution,  it  is  fraudulent.  Again, 
if  a  man,  knowing  that  an  executor  is  wasting  and  turning  the  testator's  es- 
tate  into  money,  the  more  easily  to  run  away  with  it,  buy  from  the  executor 
with  that  view,  though  for  a  full  price,  it  is  fraudulent."  The  same 
doctrine  was  recognised  by  Lord  Hardmcke  in  Mead  v.  Lord  Orrery,  3  Atk. 
235, 7 ;  and  again  by  Lord  Mansfield  in  Whale  v.  Booth,  cited  in  the  notes 
of  the  report  of  Farr  v.  Netojnan,  4  Term  Rep.  625 ;  and  also  m  the  case  of 
Elliot  Y.  Merryman{a),  and  in  other  cases.  And  nothing  can  ,be  better  es- 
tablished as  a  general  rule  than  that  the  law  will  set  aside  every  contract 
which  is  fraudulent.  Such  is  the  case  here.  Wtlks  and  Bishop  owed  money 
to  the  plaintiffs ;  these  latter,  knowing  that  Robson  had  no  concern  with  the 
matter,  fraudulently  receive  from  Wilks  and  Bishop  a  security  by  which  Rob* 
son  is  to  be  bound  :  this,  therefore,  cannot  be  enforced  in  this  action. 

Gbose,  J.  This  is  a  mere  fraudulent  attempt  to  make  Robson  pay  tha 
debt  oT  Bishop  and  Wilks  ;  and  the  plaintiffs  shall  not  be  permitted  to  avail 
themselves  of  a. security  so  obtained  in  order  to  bind  a  man  without  his  assent 
for  the  payment  of  a  debt  who  owed  them  nothing.  And  the  security  being 
void  against  Robson^  the  plaintiffs  cannot  recover  in  this  action  agamst  the 
three,  wherein  if  he  obtained  judgment  he  might  sue  out  execution  against 
any  of  the  defendants. 

Lawrence,  J.  The  plaintiffs  in  this  action  declare  as  up9n  a  prontise  by 
three  defendants,  and  consequently  to  entitle  themselves  to  recover  they  must 
prove  a  promise  either  express  or  implied  binding  upon  all  the  three :  m  this 
they  have  failed,  and  therefore  there  must  be  judgment  against  them».  In  ad- 
dition to  the  authorities  cited  by  my  Lord  to  shew  that  Robson  was  not  bound 
by  this  act  of  his  partners,  is  the  case  of  Hope  v.  Cust.  [He  then  read  the  fol- 
lowing note  from  a  MS.  of  the  late  Mr.  Justice  Butler^  taken  by  him,  when. 
he  was  at  the  bar.]  *<  Hope  v.  Cust,  Sittings  at  Guildhall  after  Aftc^,  Teim 
1774.  Mr.  Fordycei  who  traded  very  largely  in  his  separate  capacity,  as  welt 
aa  in  the  business  of  a  banker  in  partnerahip  with  others,  having  considerable 
dealings  in  his  private  capacity  with  Hope  and  Co.  in  Holland,  did^  for  and 
in  the  names  of  himself  and  partners,  give  them  a  general  guarantie  for  tha 
money  due  from  him  in  his  separate,  capacity.    Fordyce  beouoAe  a  bankrupt 

;— "     "  ■    "  '    ■    '    '    . .       *■".  ■  "  -a-r^ 

(•)  S  Btjmid,  Cli.  R«p.  SI.    Vide  Crmm  vi  Drakt^  t  Ymnk  tlC 
Vou  L  6 
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and  afterwards  M  the  partners  became  bankrupts.  And  a  bill  was  filed  in 
the  court  of  Chancery  by  Hope  and  Co.  in  order  to  have  the  benefit  of  this 
guarantie :  upon  which  that  court  directed  an  issue  to  try  the  validity  of  it. 
Lord  Mansfield  in  summing  up  the  evidence  io  the  jury,  said,  there  is  no 
doubt  but  that  the  act  of  every  single  partner  in  a  transaction  relating  to  the 
partnership  binds  aJl  the  others.  If  one  give  a  letter  of  credit  or  guarantie 
m  the  name  of  all  the  partners,  it  binds  all.  But  there  is  no  general  'rule 
which  may  not  be  infected  by  covin,  or  such  gross  negligence  as  may  amount 
to  or  be  equivalent  to  covin  :  for  covin  is  defined  to  be  a  contrivance  between 
two  toi  defraud  or  cheat  a  third.  Therefore,  the  whole  will  turn  on  this, 
whether  the  taking  the  guarantie  from  Fordyce  himself  in  his  own  hand  writ- 
ing, without  consulting  the  other  partners  or  having  their  privity,  is  not  such 
gross  negligence  in  the  Hopes  as  will  amount  to  a  fraud  or  covin.  Fordyce 
was  acting  in  two  several  capacities,  having  transactions  in  his  own  name  oh- 
ly,  for  his  own  separate  benefit,  and  in  the  names  of  the  partnership  for  his 
•  own  benefit.  This  case  comes  out  of  Chancery,  wher^  an  afiidavit  qr  answer 
of  all  parties  might  have  been  had  if  necessary ;  but  none  such  has  been  pro- 
duced, and  therefore  it  must  be  taken  that  the  partners  knew  nothing  of  it, 
and  had  no  profit  by  it,  or  privity  in  the  transaction.  Another  fact  to  be  grant- 
ed is,  that  as  between  Hope  and  Co.,  and  Gumal  and  Co.  and  Fordyce,  the 
whole  transactions  are  avowedly  with  Fordyce  only  in  'his  separate  capacity. 
The  next  fact  is  the  Correspondence  in  1770,  preceding  the  second  guarantie. 
It  is  clear  that  F<>r<^ycc'5  deposits  and  interest  m  the  funds  were  both  doubted, 
and  then  the  Hopes  tried  to  make  a  scheme  to  get  a  second  security  without 
shocking  him,  by  suggesting  there  was  a  new  partner.  The  first  guarantie 
was  given  in  1764,  and  that  never  had  been  called  in,  and  still  existed.  There 
was  then  no  occasion  for  a  new  one :  for  the  change  of  a  partner  and  taking  in 
a  new  one  would  not  destroy  a  former  guarantie.  The  scheme  was  to  get  se- 
curity for  debts  not  well  secured,  the  goodness  of  which  was  doubted ;  and  they 
therefore  get  this  from  Fordyce  alone,  clandestinely,  without  the  knowledge 
of  his  partners.  If  the  fact  be  clear  that  Hope  and  Co.  and  Gumal  and  Co. 
knew  mat  this  was  done  to  cheat  the  partners  of  Fordyce,  there  is  no  question 
in  the  cause.  But  it  is  manifest  that  they  trusted  to  it  as  binding  on  the 
partnership.  Therefore,  this  brings  it  to  the  second  question,  Whether  it  be 
not  a  gross  negligence ;  especially  as  they  knew  at  the  time  that  Fordyce^vras 
acting  in  his  separate  capacity ;  and  this  security  was  intended  to  indemnify 
them  against  his  separate  debts.  Verdict  for  defendant.  Lord  Mansfield 
afterwards,  in  his  report  to  the  court  of  Chancery,  on  a  motion  being  made 
for  a  new  trial,  said,  three  things  were  established  to  the  satisfaction  of  him- 
self, and  the  jury.  First,'  that  the  transactions  between  Hope  and  Co.  and 
Ftirdyce  were  wholly  on  Fordyce's  account.  Secondly,  That  that  the  partners 
of  Fordyce  derived  no  profit  or  benefit  whatsoever  from  them.  Thirdly,  That 
they  had  no  notice  of  the  guarantie,  and  consequently  did  not  acquiesce  in  it. 
And  Lord  Mansfield  said  he  left  it  to  the  jury,  whether  under  these  circum- 
stances the  taking  of  these  guaranties  were,  in  respect  of  the  partners,  a  fair 
transaction  or  covinous,  with  sufificient  notice  to  the  plaintifis  of  the  injustice 
and  breach  of  trust  Fordyce  was  guilty  of  in -giving  them." 

Le  Blanc,  J. .  This  case  must  be  determined  in  the  same  manner  as  if 
Hohson  had  pleaded  to  the  action.^  It  seems  admitted,  that  if  one  of  several 
pattners  pledge  the  partnership  fund  for  his  individual  debt,  that  will  not  bind 
the  rest.  Now  I  see  no  difference  between  the  case  of  one  and  the  case  of 
two  of  several  partners  pledging  the  joint  fund  for  their  individual  debts ; 
wiiich  is  the  case  before  us. 

Postea  to  the  defendant(l)(2). 


<1)  Vida  0iMfi  V.  8Uil€t  7  Eail,  210,  and  the  editor*a  aote  therato  adfimm^ 
i%)  [AiMOiit/ia  tiMatiMortefinnfivmifiirmMparatodabtor  out  of  tl 


thaptftaafff. 


IN  THE  FORTY-FffiST  YEAR  OF  GEORGE  HI.  4t 

Fair  V.  Price. 

lEitft»55.    Nov.  18,1900. 

A  promiMory  Dota  written  upon  a  itamp  of  greater  valae  than  the  proper  stamp  reqnired  can- 
not be  receifed  in  evideacOj  thongh  the  stamp  were  applicable  to  the  tame  l(ind  of  instni- 
ment 

THIS  was  an  action  on  a  promissory  note  for  25L  5f.  dated  the  14th  of 
JfUff  1797,  pa3rable  to  order  three  months  after  date«  The  declaration  also 
contained  the  common  counts.  The  note  was  given  by  the  defendant  to  one 
Janes,  and  by  him  indorsed  to  the  plaintiff.  At  the  trisl  before  Tkompion,  B. 
at  the  last  Spring  assizes  for  Hereford,  the  only  evidence  produced  was  the 
note  itself,  which  was  objected  to,  as  having  a  nine-penny  instead  of  an  eight- 
penny  stamp,  as  required  by  the  stat.  37  Geo.  3.  c.  90.  which  was  in  force 
before  the  making  of  this  note(a) :  a  verdict  was  however  taken  for  the 
plaintiff,  reserving  the  question  of  law  for  the  opinion  of  the  Court. 

Bevan  obtained  a  rule  in  Easter  term  last,  cdling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial  had.  This  was 
moved  on  the  authority  of  Babinson  v;  Drybrough,  6  Term  Rep.  317.  where 
it  was  holden,  that  articles  of  agreement  under  seal  could  not  be  given  in  evi- 
dence unless  stamped  with  a  deed  stamp,  although  the  respective  stamps  were 
of  the  same  value. 

Law  shewed  cause  in  the  same  term,  and  said  that  as  justice  had  been 
done  in  this  case,  the  Court  would  not  disturb  the  verdict,  according  to  the 
case  of  Edmonson  v.  Machell,  2  Term  Rep.  4.  where  the  Court  on  that  ac- 
count refused  to  enter  into  the  discussion  of  the  question  at  law.  That  it 
was  a  case  of  peculiar  .hardship  on  the  plaintiff,  there  having  been  no  inten- 
tion in  this  case  to  evade  the  duty,  and  more  having  been  actually  paid  to  the 
revenue  than  was  necessary.  That  the  case  of  Robinson  v.  Drybrough  was 
so  far  distinguishable  from  die  present  that  there  the  stamp  used  was  of  a  dif- 
fejrent  description  from  that  required  by  law  in  the  particular  case,  whereas 
here  both  the  stamp  used:^  and  the  proper  stamp  were  applicable  to  the  same 
kind  of  instrument ;  and  some  stress  was  there  laid  upon  the  appropriation  of 
different  duties  to  distinct  purposes.  Here  too  the  stamp  used  was  larger 
than  was  required ;  and  in  a  late  case  in  the  Common  Pleas,  Lord  Eldon  had 
ruled  that  the  larger  stamp  must  be  taken  to  include  the  smaller  one. 

The  Court  thinking  this  a  case  of  great  hardship,  where  no  fraud  was  in- 
tended ;  and  it  having  been  intimated  to  them,  that  it  was  in  contemplation  to 
introduce  a  bill  into  parliament  for  affording  relief  in  such  cases,  they  ordered 

of  eonrae,  withont  more,  does  not  bind  the  firm.  If  reception  by  the  creditor  furniahea  pre- 
aamption  of  collusion  with  the  partner  giving  the  secnnty,  with  a  view  to  the  injury  of  hit 
copartners.  TbO  harden  of  proof  lies  npon  the  creditor  to  shew  assent  either  precedent  or 
eaoseqnent  by  the  other  members  of  the  firm.  This  he  is  at  liberty  to  do— and*  it  beeomea 
a>  ({veation  of  fiict  for  the  jury.  Collyeron  Partnership,  847,  See  partienlarly  the  remarfca 
9(  Lord  Eldenm  Sx  parte  Bonbonut,  6  Ves.  640.  Chayoumee  v.  Edwarde,  8  Pick.  6. 
Munrm  v.  Cooler,  6  do.  412.  Adame  v.  Paige,  7  do.  642.  848.  JVb6/e  v.  McClinioek^ 
2  W.  8c  8.  162.  Bvetini^ham  ▼.  EnetDorth,  7  Wend.  826.  Oanetooort  v.  fVilliame,  14 
do.  188.  Bo,  ifa  partner  borrow  money,  and  give  his  own  note  for  it,  it  does  not  become 
a  patnership  debt,  merely  by  being  applied  to  partnenhip  parposes.  Graeg^  v.  Hitchman,  9r 
W.  484.    JBmily  v.  Lye,  i6  East,  6.    Bevan  v.  Ltwit,  1  Simons,  878.— -W.] 

(«)  By  the  stat.  81  Geo.  8.  c  25.  the  stamp  re/)aired  on  snch  a  note  aa  the  one  in  qnestion 
waa  8rf.,  and  for  a  note  for  above  801.  and  not  exceeding  602.  the  stamp  vras  9d,  The  act  of 
the  87  CSeo^  8.  e.  80.  impoaed  an  additional  duty  of  2rf.  on  notea  of.  tne  former  deseriptiob, 
and  8rf.  on  thooe  of  the  latter.  The  fm;^  here  waa  that  the  note  being  drawn  soon  aAer  the 
paasing  of  the  laat  nentkmed  act,  and  before  the  general  iasne  of  the  new  stamps,  was,  ts 
afeid  any  nopearaaee  of  erading  the  law,  written  npon  the  nrae-pennjf  atanip  which  was  then 
appropriated  to  Mica  of  greater  valne. 
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the  matter  to  stand  over  in  order  to  await  the  expected  event*  But  nothingf 
of  that  sort  having  occurred,  the  case  was  now  called  on  again  in  the  peremp* 
tory  paper ;  when 

Law  again  renewed  his- former  arguments. 

Lord  Kenyon,  C.  J.  We  ordered  this  matter  to  stand  over,  not  because 
we  had  any  doubt  upon  the  law,  but  to  afford  time  to  the  pkintiJSf  to  get  relief 
elsewhere.  But  however  much  it  were  to  be  wished  that  an  ad  tdloreni  stamp 
would  suffice  in  these  cases,  yet  till  the  legislature  so  declare  it,noodier  than 
the  particular  stamp  appropriated  by  the  law  to  the  particular  instrument  can 
be  deemed  sufficient.  The  words  of  the  stamp  acts  are  express,  and  can  ad-* 
mit  of  no  other  interpretation ;  and  therefore  it  cannot  make  any  difference 
in  this  case,  that  the  stamp  used  was  larger  than  was  required,  or  was  appli^,. 
cable  to  the  same  purpose. 

Le  Blanc,  J.  The  ground  of  objection  was  truly  this,  that  at  the  time 
when  this  note  was  made  there  was  no  such  stamp  in  existence  as  a  nine-pen- 
ny stamp  for  a  promissory  note. 

The  other  Judges  assenting. 

Rule  absolute(l). 

Lord  Kenton  then  observed,  that  as  there  were  other  generikl  counts  in  the 
declaration,  if  the  plaintiff  could  give  other  evidence  of  a  consideration  paid 
by  him  to  the  defendant,  be  would  not  be  concluded  trom  recovering  by  the 
fact  of  the  defendant's  having  given  this  imperfect  promissory  note  for 
it(a). 


The  King  v.  The  Inhabitants  of  Crediton* 

1  Eait,  69.    Nov.  19,  ISOO. 

Where  the  mester  of  an  epprentiee  tdd  him  "  that  be  had  no  fanher  employment  for  hioT/ 
and  he  might  go  where  he  plensed,"  and  the  apprentice  hearing  of  another  master  wai  go- 
inf  to  him,  and  being  met  by  hia  original  master,  and  asked  where  he  was  going,  anawer- 
ed  that  he  was  going  to  U.,  to  which  the  master  replied  "  lie  might  go  then  or  where  h€ 
pletued;^*  held  thie  was  not  snch  a  particular  assent  of  the  original  roaster  to  the  service 
with  Z7.  as  would  enable  the  appp^nfice  thereby  to  gain  a  settlemeot,  the*  the  indeotnree 
were  not  delivered  op  or  cancelled. 

TWO  justices  by  an  order  removed  William  Milton^  Mary  his  wife«  and 
Mary  their  daughter,  from  the  parish  of  North  TatUon  to  the  parish  of  Cre- 
ditofit  both  in  the  county  of  Devon.  The  Sessions  on  appeal  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  a  case  statin? ;  That  William 
Milton^  the  pauper,  was  bound  apprentice  to  Andrew  Matthews^  whom  he 

<1)  Vid«  Taylor  ir,  Hagut^  2  East,  414.  The  King  v.  Tht  InhabitanU  of  Keyntham,  i 
East,  809. 

(a)  Wbene  a  pivmissory  note  had  been  ^iven  for  money^  lent,  bnt  when  produced  in  Court 
wvis  nnatamped;  Lond  ^enyon^  C,  J.  permitted  the  plaintiff  to  recover  on  a  common  count 
for  money  lent«  by  pnovii^^  lliat  when  the  money  for  which  the  note  had  been  given  was  de« 
maoded  of  the.defeadant^  he  acknowledged  the  debt  Tyie  v.  Jones,  Sittingfi  at  fVeatmin-- 
js/cr  adioomcd  to  29th  of  Ocioflser  1768«  So  in  Jilvet  v.  Hodgton,  7  Term  Rep.  241,  th» 
Court  beld«  Htfitfae  plaintiff  could  not  recover  upon  a  written  contract  for  payment  of  wages 
MMule  in  Jamaica^  irfaich  by  tl^  laiirs  of  tbai  iabnd  was  void  for  want  of  a  stamp;  yet  that 
he  might  recover  upon  a  couiit  for  u  quantum  meruit t  because  the  written  contract  could  not 
be  received  in  evidence.  Yet  ivhere  the  defendants,  who  bad  advanced  money  upon  the  se- 
onrHy  ct  a  ship  at  sea,  took  an  absokte  conveya,nce  of  the  property,  which  aflerwards  turned 
out  to  he  defective  and  void  by  reason  of  its  not  heing  conformable  to  the  statute  26  Geo;  8. 
e<  60.  s.  17.  directing  such  transfiersof  proflerty  U>  comli  certain  particulsrs;  the  Court  held 


that  the  venaees  coukl  not  retain  the  posses8k>n  of  Uie  slup,  which  they  had  seized  upon  her 
Arrival,  by  resorting  to  the  general  )ien,  which  the  possession  iof  the  grand  bill  of  sale  might 
•therwiee  have  conferred  on  ttan ;  J^nt  that  they  were  liable  in  trover  brought  by  the  assignees 
of  the  vendor  who  had  ia  the  mean  time  become  a  bnokropt.  fioll0ft$n  v.  Hibbtrt^  8  Term 
Jtep.  406.    [Smtt/i  y.  Smith,  2  Johns.  Bep.  286.J 
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served  above  40  days  in  the  Parish  of  Crediton.  Matthews  failing  in  busi* 
ness  told  the  pauper  he  had  no  further  employment  for  him,  and  he  might  go 
where  he  pleased.  Afterwards,  and  before  leaving  his  master,  one  Haydon 
came  to  iniform  the  pauper  that  one  Underkill^  who  wanted  a  boy,  was  at  an 
inn  in  the  neighbourhood  of  his  master's  house,  and  that  he  should  go  to  the 
inn.  As  the  pauper  was  going  out  of  the  house,  his  master  met  him,  and 
asked  him,  where  he  was  going  ?  The  pauper  told  him' he  was  going  down  to 
Under  hill.  Matthews  said  i*  he  might  go  there  or  where  he  pleased."  There- 
upon the  pauper  left  Matthews's  house,  and  went  and  hired  himself  and  lived 
with  Underhill  above  40  days  in  the  parish  of  Sampford  Courtenay^  but  no 
communication  appeared  to  have  taken  place  between  the  original  master  and 
Underhill.  The  question  submitted  by  the  sessions  was,  Whether  this  were 
such  an  assent  of  the  original  master  to  the  apprentice  serving  Underhill  as 
enabled  the  apprentice  to  gain  a  settlement  in  Sampford  Courtenay  by  his 
service  with  Underhill  there. 

Cribbs  and  Holland,  in  support  of  the  order  of  Sessions,  contended  that 
this  was  the  case  of  a  general  licence  from  the  master  to  the  apprentice  to 
serve  whom  he  pleased.  Neither  party  considered  the  indentures  as  subsist- 
ing, and  consequently  no  particular  assent  to  the  service  with  Underhill  could 
have  been  in  the  contemplation  of  the  master :  Neither  did  the  answer^import 
any  sach  assent.  It  meant  no  more  than  that  the  master  no  longer  consider- 
ed the  pauper  as  his  apprentice,  and  he  might  go  where  he  liked.  The  case 
then  falls' within  the  principle  of  the  case  of  -R.  v.  Sandford,  1  Term  Rep. 
281.  There  the  indentures  still  subsisted  in  point  of  law,  because  the  pauper 
Vfh^  under  age,  and  being  a  parish  binding,  it  could  not  be  put  an  end  to  with- 
out the  assent  of  the  parish  officers ;  but  die  master  having  delivered  them  up, 
consideriiig'  them  as  at  an  end,  the  Court  held  that  the  apprentice  did  not  gam 
m  settlement  ae  such  by  serving  another  master,  though  at  the  recommenda* 
tion  of  his  original  ma5ter ;  which  was  stronger  evidence  of  assent  to  the  par- 
ticular service  than  exists  in  the  present  case.  *  The  Court  then  desired  to 
hear  the  counsel  for  the  appellants. 

Clapp'fiiid,  East,  contra,  contended  that  the  pauper  gained  a  settlement  by- 
Ids  service  with  Underhill  uoder  the  indentures,  by  the  consent  of  the  origi- 
nal master.  A  particular  leave  is ;  not  inconsistent  with  a  prior  or  concom- 
itant general  leave.  It  is  clear  that  the  apprenticeship  still  subsisted  in 
point  of  law  notwithstanding  the  general  leave  to  the  apprentice  to  go  where 
he  pleaded,  the  mdentures  not  having  h^en  eithpr  cancelled  or  delivered  up  ; 
as  in  the  case  of  R.  v.  St.  Luke's,  Burr,  S.  p.  542,  and  that  class  of  cases(a); 
nor  any  consideration  paid  for  the  giving  them  up,  as  in  R.  v.  Harberton^ 
1  Term  Rep.  139.  The  master  might  have  recalled  this  pfeneral  leave  at  any 
time,  and  insisted  upon  the  service^of  his  apprentice.  His  subsequent  assent 
to  a  particular  service  operates  as  such  recall,  at  least  pro  tempore.  Here  was 
a  particular  assent  to  go  and  live  with  Underhill,  though  at  the  same  time 
the  master  said  he  might  go  wherever  else  he  pleased.  A  mere  knowledge 
Jby  the  master  of  the  particular  service  will  not  enure  as  a  consent,  but  this  is 
^previous  permission  to  serve  a  particular  person  by  name.  The  case  of  the 
Ktng  V.  Sandford  is  distinguishable  from  the  present ;  for  there  the  indentures 
were  actually  delivered  up,  which  rebutted  any  idea  of  a  subsequent  particu- 
lar assent  to  the  service  with  another  master ;  and  such  was  considered  to  be 
the  ground  of  that  decision  in  JR.  v.  The  Holy  Trinity  in  the  Minories,  3. 
Term  Rep.  607.  -  But  the  mere  circumstance  of  a  prior  general  leave  has 
never  been  considered  as  an  objection  to  a  subsequent  particular  leave  as  in 
R,  V.  Fremington,  Burr.  S.  C.  416.  The  caa6  of  Tavistock  v.  Kelly,  Burr. 
S.  0. 578.  1  Blac.  Rep.  635,  S.  C.  is  in  point  to  shew  that  an  assent  to  a  particu- 
lar service  may  operate  to  give  a  settlement  though  accompanied  with  a  general 

.  ^  --- . — 

(a)  Yi.  JB.  F.  ntckfiM,  ib.  511,  and  R.  v.  Abf/on,  ib.  629. 
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leave  to  serve  whom  the  pauper  pleased.  There  the  original  master,  when  ap^ 
plied  to  by  one  Mason  to  know  whether  it  were  with  his  own  consent  that  the 
XMitiper  should  live  with  him,  answered,  **  with  all  his  heart  he  might  live  with 
Mason  or  anybody  else,  provided  he  performed  his  agreement  with  him  f* 
^which  agreement  was  to  pa v  him  a  guinea  a-year  during  the  remainder  of  the- 
anprenticeship).  This  was  nolden  to  be  a  particular  assent  to  the  service  with 
Mason^  So  in  R.  v.  Bradninchi  Tr.  21  Geo.  3.  Const.  594,  leave  was  first 
given  to  the  pauper  to  go  and  serve  whom  he  pleased,  notwithstanding  which, 
after  the  pauper  had  entered  into  another  service,  the  master  meeting  him, 
and  telling  him  "  it  was  a  very  good  place  for  him,  and  he  hoped  he  would 
continue  in  it,'*  was  holden  to  be  such  an  assent  to  the  particular  service  as 
enabled  the  pauper  thereby  to  gain  a  settlement  Though. neither  in  that 
case  any  more  than  in  the  present  was  the  assent  of  the  first  master  communi- 
cated to  the  second. 

Lord  Kenton,  C.  J.  The  service  with  Underhill  was  not  a  prosecution  of 
the  service  of  the  original  master.  Some  of  the  cases  upon  this  subject  have 
beeii  carried  to  a  greater  degree  of  refinement  than  might  be  desirable  if  they 
were  to  be^decided  again  de  novo  ;  but  we  are  to  be  governed  by  the  general 
principle  resulting  from  them,  and  not  by  particular  expressions  which  vary  in 
every  case.  It  would  perhaps  have  been  better  to  have  confined  the  power  of 
gaimng  a  settlement  to  a  service  with  the  original  master.  The  case  of  the 
King  V.  St.  George's  Hanover  Square^  Burr.  S.  C.  12,  first  broke  in  upon  that 
line,  and  determined  that  an  apprentice  serving  another  by  the  consent  of  the 
original  master  might  thereby  gain  a  settlement :  from  thence  has  ensued  such 
a  train  of  decisions  as  it  is  difficult  to  follow ;  however  the  general  principle  of 
them  all  is  to  be  found  in  the  King  v.  Austrey  in  Burr.  S.  C.  441.  where  Lord 
Mansfield  said,  that  in  order  to  gain  a  settlement  by  the  apprentice  serving 
another  master,  thete  must  be  "  an  express  and  explicit  leave  and  consent  given 
by  the  master  to  the  particular  service,"  so  as  to  be  considered  as  "  a  service 
of  his  master  under  tne  indenture  ;"  and  not,  as  he  observed  in  that  case,  "  a 
leave  intended  to  be  quite  general ;"  or  as  here  a  general  quitting  of  the  ser- 
vice and  leave  to  go  where  the  pauper  pleased.  Here  the  master  first  tells 
the  pauper  he  had  no  longer  any  employment  for  him  and  he  might  go  where 
lie  pleased,  and  then  somebody  having  sent  for  the  pauper,  he  tells  his  mas- 
ter, on  being  asked  where  he  is  going,  that  he  is  going  to  UnderkillyOn  which 
the  master  repeats  in  efiect  what  he  had  before  said,  diathe  might  go  there  or 
where  he  pleased ;  meaning  that  he  no  longer  looked  for  his  service  or  took 
any  concern  how  he  disposed  of  himself. 

Grose,  J.  There  must  be  a  particular  consent  of  the  original  master  to 
the  service  with  another  in  order  to  give  a  settlement.  In  the  case  of  the 
King  V.  The  Holy  Trinity  in  the  Minories,  there  was  a  particular  recom- 
mendation to  a  particular  service,  which  the  Court  held  sufficient  for  that  pur- 
pose. Whether  there  be  such  a  particular  assent  of  the  original  master  to 
the  subsequent  service  is  more  a  question  of  fact  than  of  law(a),  and  here  the 
Sessions  have  in  efiect  negatived  that  fact  by  finding  that  the  pauper  gained 
no  settlement  by  the  service  with  the  second  master. 

The  other  Judges  agreed  that  the  conversation  stated  did  not  import  an  as- 
eent  by  the  master  to  the  particular  service  ;  but  was  in  effect  no  more  than 
repeating-  what  he  had  at  first  said,  that  he  had  no  further  occasion  for  the 
pauper,  and  he  might  go  where  he  pleased. 

Order  of  Sessions  conifirmed. 

(a)  Vide  port.  R.  v«  JTu  InhabUanUof  ShMiar,  p.  7S. 
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Davison  and  Another  v.  Gill. 

1  Eut,  64.    Nov.  21, 1800. 

Aa  order  made  by  jagtices  of  peace  under  the  at.  IS  Geo.  S.  c.  78.  a.  19.  for  atoppiog  up  an 
old  foot-way  and  setting  dnt  a  new  one,  moat  follow  the  form  preacribed  in  the  echedule  all- 
nexed  to  the  act,  and  set  forth  the  length  and  breadth  of  the  new  foot-way ;  Otherwife  h  is  no 
anawer  to  a  jnatification  of  a  right  of  way  pleaded  to  an  action  of  trespaas  quar^lawumfrt'' 
gii  brooght  bj  the  owner  of  the  aoil  over  whi^h  the  old  way  led.  The  atatnte  reqnirea,  that 
the  form  set  forth  in  the  achedale  *<  shall  bi  used  on  all  occaaiona,  with  aneb  additions  and 
variationa  only  aa  may  be  necessary  to  adapt  it  to  tho  particular  exigency  of  the  case.  * '  Un- 
der these  woida  a  material  variance  from  the  form  prescribed  is  fatal,  and  may  be  taken  ad- 
vantage of  in  a  eoUateral  proceeding. 

TO  trespass  for  breaking  and  entering  the  plaintiff's  close  called  Beck 

Meadow,  in  the  parish  of  Arnold  in  the  county  of  Nottingham^  ^e  defendant 

pleaded  the  general  issue,  and  a  justification  of  a  public  footway^over  the  said 

close  ;  upon  which  issues  being  joined,  the  cause  was  tried  at  the  last  assizes 

9X  Nottingham,     It  was  admitted  that  the  defendant  used  the  road  mentioned 

in  the  pleadings  subsequent  to  its  being  turned  as  hereafter  stated :  and  the  jury 

found  a  verdict  for  the  plaintiffs  subject  to  the  opinion  of  this  Court  upon  the 

following  case.     The  road  in  question  time  immemorially  has  been  used  as  a 

public  footway  leading  from  me  town  of  Arnold  in  the  parish  of  Arnold  to 

the  town  of    Nottingham  through  and  over  the  said  close  of  the  plaintiffs' 

called  Beck  Meadow^  until  the  same  was  stopped  up  upder  the  authority  of 

two  justices  at  a  special  session  holden  for  that  purpose  on  the  9th  of  March 

179S,  pursuant  to  a  notice  under  their  hands  and  seals  dated  24th  of  Fehruary^ 

preceding ;  whose  orders  and  proceedings  have  been  duly  inrolled  by  the  clerk 

of  the  peace,  and  are  as  follows  :     "  To  his  majesty's  justices  of  the^  peace 

for  the  county  of  Nottingham^  to  be  assembled  at  their  special  sessions  to  be 

held,  &c.  within  the  parish  of  Arnold  in  the  said  county  of  Nottingham,  on 

Friday  the  9th  of  march  1798.     Whereas  there  is  now  a  certain  footway  or 

road  leading  from  Arnold  aforesaid  towards  Nottingham  lying  and  being 

through  certain  lands  and  grounds  called  the  Beck  Meadow  and  Beck  Meadow 

Evid  Closes,  within  the  said  parish  of  Arnold,  belonging  to   Sarah  Coape 

Sherbrooke  gentlewoman,  and  Mrs*  Mary  Lomas  and  her  said  son  Samuel 

Lamas  respectively,  and  described  in  the  plan  hereunto  annexed(a),  "  Old 

Foot  Path."     And  whereas  it  would  be  more  commodious  to  the  public  to 

have  the  said  foot-yath  oir  road  diverted,  or  turned,  and  stopt  up,  and  to  have 

the  foot-way  or  road  from  Arnold  aforesaid  toward  Nottingham  to  go  in  fu-^ 

ture  on  the  common  highway  leading  from  near  Arnold  Mill  into  the  turn* 

pike  road  near  thereto  leading  towards  Nottingham,  and  from  thence  over 

part  of  a  close  or  parcel-  of  land  belonging  to  the  said  S,  C,  Sherbrooke 

nearly  opposite  to   Baybrook  turnpike  gate,  and   from    thence  along  the 

said  turnpike  road     leading  towards    Nottingham,  as    the    sam^  is  now 

made  convenient  and  commodious  for  people  on  fbot,  and  described  in  the 

plan  'hereunto  annexed  "  New  Foot    Path,"  in  lieu  of   and   in  exchange 

for  the  said  old  foot-way  or  road ;  Now  we  the  said  S.  C.  Sherbrooke,  Mary 

Lomas  asxd  Samuel  Lomas  do  hereby  consent  and  agree,  and  also  request, 

that  the  said  old  foot-way  or  road  may  from  henceforth,,  and  At  all  times 

hereafter,,  for  ever,  be  wholly  stopt  up  and  discontinued  to  be  used  as  such» 

and  that  the  footway  or  road  from  Arnold  towa,rds  Nottingham  aforesaid  may 

{a)  There  waa  ft  map  of 
aealo  aa  thtrein  Baar^od  of  i 
path  waa  taned  ftom  the  old 
thiauMfii]df;fi«Bwliicb 
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go  in  future  on  the  said  new  foot  path  above  described  in  lieu  of  and  in  ex- 
change for  the  said  old  foot-way  or  road.  And  each  of  us  do  hereby  consent 
and  agree  that  such  new  foot-way  or  road,  which  is  now  put  into  a  good 
state  as  such,  shall  or  may  at  all  times  hereafter  be  used  and  remain  as  afoot- 
way  or  road,  and  become  public  to  all  intents  and  purposes  whatsoever  ;  and 
be  maintained  and  repaired  by  us  and  the  owners  of  the  said  Beck  Meadow 
and  Beck  Meadow  End  Closes  for  the  time  being,  in  proportion  to  our  respec-- 
tive  rights  and  interests  in  and  upon  the  same ;  upon  condition  that  the  said 
old  foot-way  or  road  over  the  said  lands  or  grounds  belonging  to  us  respec- 
^vely  be  afterwards  vested  and  become  wholly  and  entirely  the  property  of 
us,  according  to  our  respective  estates  and  interests  therein,  in  witness 
whereof  we  have  hereunto  set  our  hands  and  seals  this  7th  day  of  Marck,  S. 
C.  Sherbrooke,  M.  Lomasy  S.  Lomas.     Witness  /.  Falkner. 

Nottinghamshire,  We  the  Reverend  James  Bingham  and  Charles  Wylde^ 
clerks,  two  of  his  majesty's  justices  of  the  p^ace  for  the  said  county  of  Not- 
tingham,  at  the  special  sessions  within  mentioned,  having  upon  view 
found  that  the  within  mentioned  old  foot-way  or  road-wav  may  be  di- 
verted ^nd  turned  as  within  expressed  and  requested,  and  naving  viewed 
the  new  foot-way  or  road  within  mentioned,  which  we  do  hereby  certify  is 
completed  and  put  into  good  condition  and  repair,  do  hereby  order  that  the 
said  old  foot-way  or  road  be  diverted  and  turned  in  and  upon  the  said  new  foot- 
way or  road,  in  such  manner  as  within  particularly  mentioned ;  and  do  order 
and  direct  that  the  said  old  foot-way  or  road  shall  from  henceforUi  be  stopped 
up  or  incbsed  by  the  respective  owners  of  the  lands  or  grounds,  through 
\Aiich  the  same  nath  hitherto  gone ;  and  all  the  land  and  soil  thereof  bd 
vested  in  and  become  their  property  respectively,  acc(»rding  tg  their  respective 
estates  and  interests  therein.  Given  under  our  hands  and  seak  this  9th  day 
of  March  1798.     /.  Bingham,  Charles  Wylde. 

Agairst  this  order  there  was  an  appeal  to  the  quarts  sessions,  which  con- 
firmed the  order  of  the  justices.  The  turning  of  ,th&  said  new  road  over  th« 
close  belongins^  to  the  said  S.  C.  Sherbrooke  nearly  opposite  to  Daybrook  turn- 
pike is  beneficial  to  the  public.  The  question  for  the  ofHuion  of  the  Court  is, 
whether  the  phdntifis  are  entitled  to  recover ;  if  they  are,  the  verdict  fpr  the 
plaintifis  to  stand ;  but  if  not,  then  a  nonsuit  to  be  entered. 

This  case  was  first  argued  in  last  Trinity  term  by  Clarke  for  the  plaintiff^ 
and  Dayrell  for  the  defendant,  when  the  Court  ordered  it  to  stand  over  with 
a  view  to  an  accommodation  between  the  parties ;  which  ultimately  did  not 
take  place. 

The  objections  then  urged  to  the  order  of  the  magistrates  stated  in  the  case 
were  these(a) ;  1.  That  it  did  not  state  that  the  new  way  was  nearer  or  more 

.  (a)  The  at  13  Geo.  8.  c.  78.  on  which  the  objectiom  were  fousded  eoaets,  (&  19.)  That 
**  when  it  shell  appear  upon  the  view  of  two  jostices  of  the  f^ce,  that  any  public  foot-way, 
8ce.  may  be  diverted,  to  tuto  make  the  tame  nearer  or  more  commodiout  to  the  public,  and 
the  ownen  of  the  lands  throogh  whieb  inch  new  foot-way.  Sec.  is  proposed  to  be  made  shall 
eonsent  thereto,  by  writing  nnder  their  hands  and  seals,  it  shall  and  may  be  lawfol^  by  order 
of  snch  justices  at  some  special  sessions,  to  divert  and  torn,  and  to  stop  np  such  foot-way, 
8lc  and  to  purchase  the  ground  for  such  new  foot-way,  &e.  by  such  ways  and  means,  and 
subject  to  such  exceptions  and  conditions,  in  all  respects,  as  herein  before-mentieoed  with 
recard  to  highways  to  be  widened  or  diverted.  And  where  such  foot-way,  8cc.  shall  be  so 
ordered  to  be  8to]>ped  op,  and  such  new  foot-waj,  &c  set  out  and  appropriated  iki  Ken 
thereof,  as  aforesaid,  it  shall  and  may  be  lawful  for  any  person  aggrieved  by  any  such  or- 
der, or  proceeding,  &c.  to  aopeal  to  the  next  quarter  sessions,  &e.  after  such  Ofder  made, 
upon  giving  notice,  &c.  which*  court  is  hereby  authorized  to  hear  and  finally  determine  sucb 
appeal.  And  if  no  such  appeal  be  made,  or,  being  made,  such  order  shall  be  confirmed  by 
the  said  court,  the  said  way  may  be  stopped,  and  the  proceedings  thereupon  shall  be  bindinr 
«Bd  conclusive  to  all  persons  whomsoever;  and  the  new  foot-way,  8ic  so  to  be  appropriated 
and  eet  out,  riiall  be  and' for  ever  after  eohtinne  a  public  foot-wav,  tie.  to  all  intents  and 
uMi poses  whatsoever;  but  no stoopage  of  such  foot-way*  Stc  shall  be  made,  until  eueh  new> 
Jbol-way,  8Ke.  shall  be  eompletaa  ibo  pat  into  condition  and  good  r^ir;  an^so  certified  by 
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commodious  to  the  public  than  the  old  way.  2.  It  did  not  state  the  consent 
of  the  owners  of  the  land  over  which  the  new  path  was  turned,  viz.  the  trus- 
tees of  the  public  roaid.  3.  The  justices  have  not  followed  the  form  prescribed 
by  the  act  in  the  schedule*  particularly  in  not  having  set  forth  the  length  and 
breadth  of  the  new  path ;  for  want  of  which  the  public  cannot  know  what 
they  are  entitled  to  use  ;  nor  if  the  way  be  out  of  repair,  how  much  space  is 
to  lie  indicted.  4.  The  act  requires  two  distinct  orders  of  the  magistrates  in 
these  cases,  one  for  diverting  the  road  and.  making  the  new  road,  and  the 
other  for  stopping,  up  the  old  road :  And  it  appears  from  the  act  that  the  one 
is  to  depend  upon  the  other ;  {for  die  old  road  is  not  to  be  stopped  up  till  a  cer- 
tificate from  the  magistrates  that  the  new  road  is  completed  and  put  in  good 
condition ;  which  certificate-  is  to  be  returned  to  the  clerk  of  the  peace  and 
filed  of  record  at  the  sessions. 

Lord  KENTOir,  C.  J.  then  observed,  that  as  to  the  consent  of  the  trostees  of 
the  turnpike  rood,  the  soil  was  not  vested  in  them,  but  remained  in  the  per- 
sons who  were  entitled  to  it  before  the  act  passed  by  which  they  were  appoint* 
ed.  The  trustees  have  only  the  control  of  (he  highway.  And  here  was  no* 
thing  taken  out  of  the  highway  by  the  order;  but  the  old  foot-path  was 
merely  turned  into  it,  where  the  public  had  a  right  to  go  l)efore.  If  that  were 
out  of  repair,  it  could  not  be  indicted  as  a  foot-way,  but  according  to  the  more 
extensive  description  which  belonged  to  it  as  a  way  for  carriages,  &c.  But 
all  the  Court  thought  there  was  great  weight  in  the  objection  that  the  magis- 
trates had  not  pursued  the  fdrm  of  the  order  directed  by  the  statute  to  be 
used. 

Clarke^  for  the  plaintiflT,  now  contended,  Ist,  That  the  road  had  been 
legally  stopped  up  by  the  order  of  the  magistrates.  Or,  if  that  were 
irregular,  2dly,  Tiiat  no  advantage  could  be  teJcen  of  it  in  this  action.  1. 
The  69th  sect,  directing  the  form  of  the  order  set  forth  in  the  schedule  to 
be  used  is  merely  directory;  and  if  the  substance  of  the  order  be  preserved,* 
it  is  sufficient.  The  act  was  passed  irt  ease  of  the  subject,  and  is  therefore  to 
be  construed  beneficially,  2  Vem.  431. :  and.  the  same  section  enacts  that 
no  advantage  shall  be  taken  for  want  of  form  in  the  proceedings ;  which  was 
unnecessary  if  the  legislature  had  supposed  that  no  other  form  than  that  ap- 

t«ve  poslicM  of  the  peace,  upon  view  thereof;  which  certificate  shall  be  retnmed  to 
the  clerk  of  the  peace,  and  by  him  iorolled  aoioogst  the  records  of  the  said  court  of  quar- 
ter aewioiM:  But  from  and  after  lach  certificate,  such  old  loot-way,  &c.  shall  and  may  be 
stopped  up,  &c.  Sect.  69.  enacts.  That  the  forms  and  proceedings  relative  to  the  several 
matters  contained  in  this  act,  which  lUre  set  forth  and  expressed  in  the  schedule  herennttf  an- 
Mxed,  $hall  be  tu9d  on  all  occasions,  uriik  tuck  addition$  or  variationt  only  as  may  be 
neceseary  to  adapt  them  to  the  particular  exigencies  of  the  ease;  and  that  no  objection  ehall 
he  made,  or  advantage  taken,  for  want  pf  form  in  any  such  proceedings,  by  «ny  person  or 
peiBOns  whomsoever. 

The  schedule  referred  to  (No.  21)  gives  the  following  form  for  such  order : 

"  Older  of  two  Jnatices  for  diverting  and  turning  a  public  Fool-way,  dec.  through  the* 
Lands  of  any  Person  who  consents  thereto. 
MtdHetiKf,    WE  jf.  B,  and.C  X>.  esquires,  two  of  his  majesty  *s  justices  of  peace  for  the 

said  county,  at  a  special  sessions  held  at  «  in  the  hundred  of ^  in  th^  said  codnty 

OB  the  ■  day  of 1800,  having  upon  view  found,  that  a  certain  part  of  a  foot-way 

within  the  paruh,  Stc.  of in  the  same  hundred  lying  between  — — — —  and  ■  for 

the  length  of  ^  ynrds,  or  thereabouts,  and  particularly  described  in  the  plan  hereunto 

annexed,  may  be  diverted  and  turned  so  as  to  make  the  same  nearer  (or  more  commodious) 
to  the  public;  and  having  viewed  a  course  proposed  for  the  new  highway,  in  lieu  thereof, 

through  the  lands  and  grounds  of of  the  length  of  — ^  yaras  or  thereabouts,  and 

of  the  breadth  of  ■  feet  or  thereabouts,  particularly  described  in  the  plan  hereunto  an- 
nexed; and  having  received  evktenoe  of  the  cdnsent  of  the  said to  the  said  new  high- 
way, being  made  through  his  lands*  hereinbefore  described,  by  writing  under  his  hand  and 
seal;  we  do  hereby  order  that  the  said  highway  be 'diverted  and  turned  through  the  land^ 
aforeaakl;  and  we  do  order  an  equal  assessment"  &c. 
Vol.  L                                     7 
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pointed  by  themselves  could  be  used;  for  that  would  of  course  be  deemed 
sufficient.  Per  Holtj  C  J.  in  12  Mod.  546?  Where  an  act  says  that  justices 
of  such  division  shall  do  so  and  so,  it  is  only  directory  quoad  the  (uvision, 
tad  any  of  the  iustices  of  the  county  may  do  it.  And  other  cases  to  the  like 
purpose  are  collected  in  19  Vin.  Abr.  51o.  Now  here  the  order  made  has 
substantially  complied  with  the  act.  The  exact  length  and  breadth  is  not  re- 
quired to  be  set  forth,  but  the  length  and  breadth  or  thereabouts.  It  is  there- 
n>re  mere  form,  of  which  no  advantage  can  be  taken.  If  the  measure  had 
been  set  out  erroneously  the  order  could  not  have  been  vacated  on  that  ac- 
count. But  supposing  it  were  necessary  that  some  measure  sliould  appear 
on  the  face  of  the  prder,  it  does  so  appear  here, '  by  reference  to  the  plan  an- 
nexed where  there  is  a  relative  scale  of  the  admeasurement.  [Lord  Kenyon 
observed,  that  the  order  did  not  state  that  the  new  path  was  set  out  according 
to  the  plan  annexed ;  though  the  foiin  in  the  schediile  stated  the  length  and 
breadth  as  weU  as  referred  to  the  plan  annexed.]  But  2dly,  If  the  order 
we^re  ever  so  defiSbtive,  advantage  could  only  be  taken  of  it  on  appeal ;  and 
die  parties  having  missed  their  opportunity  are  concluded.  The  words  of 
the  statute  are  positive  in  this  respect  By  s.  19.  The  sessions  are  empow- 
ered to  hear  and  finally  determine  the  appeal ;  and  if  no  appeal  be  made,  or 
the  order  be  confirmed  on  appeal,  "  thenvaysmay  be  stopped  up,"  and  "  the 
proceedings  thereon  shall  be  binding  and  conclusive  to  all  persons  whom- 
soever :**  And  by  s.  80.  the  certiorari  is  taken  away.  These  provisions 
would  be  rendered  nugatory  if  the  legality  or  propriet}r  of  the  order  may  be 
canvassed  again  in  an  action  of  trespass ;  and  the  object  of  the  legislature 
Would  be  defeated,' which  was  to  place  the  jurisdisdiction  over  these  matters 
entirely  in  the  hands  of  the  magistrates  below. .  All  that  is  necessary  toap* 
pear  on  the  face  of  the  order,  is,  that  the  justices  'had  jurisdiction  to  stop  up 
the  old  way,  and  that  they  have  done  so,  and  set  out  a  new  one ;  the  Court 
will  not  inquire  in  this  collateral  proceeding  in  what  manner,  that  jurisdiction 
has  been  exiercised.  The  certificate  required  by  die  act  has  been  given  in 
thi^  case :  and  it  cannot  be  material  whether  or  not  it  were  made  on  j£e,same 
piece  of  naper  as  the  order  itself. 
Dayreilf  contra,  was  stopped  by  the  Court. 

Lord  Kenton,  C.  J.  The  Court  are  always  disposed  to  support  as  far  as 
they  can  the  acts  of  the  magistr&tes^below ;  but  we  must  take  care  not  to  let 
our  wishes  carry  us  beyond  the  bounds  of  law.  The  justices  have  a  limited 
power  given  them  under  the  act  of  parliament,  and  it  must  appear  that  this 
order  was  made  by  virtue  of  that  po^er.  The  mode  of  proceeding  chalked 
out  ill  the  19th  sect,  was  substituted  in  lien  of  the  old  writ  oitdgtud  ianrnwm^ 
which  had  become  inconvenient  from  the  expense  and  difiiculty  with  which  it 
was  attended.  A  more  compendious  and  easy  method  was  thereby  given  ;  but 
stiH  the  substance  of  the  old  proceedingswas  to  be  preserved  in  afi  essential 
points :  amongst  others,  none  was  more  essential  tnan  that  the  exact  length 
.  and  breadth  of  the  new  road  should  be  set  out,  in  order  that  the  public  might 
knot^  with  certainty  ihrhat  they  had  a  right  to  use.  This  was  forlmerly  to  be 
ascertained  by  the  jury,  as  it  is  now  under  the  act  by  the  magistrates.  It  is  ac- 
cordingly provided  for  in  the  form  set  fdrth  in  the  scedule  tp  which  the  en- 
acting part  refers.  And  the  words  of  the  act  are  peremptory,  **  ihat  the 
forms  of  proceeding  set  forth  in  the  schedule  annexed  Aall  be  used  (not  the 
usual  words  shall  and  may)  on  all  occasions,  with  such  additions  or  varia- 
tions only  as  inay  be  necessary  to  adapt  them  to  the  particular  exigencies  of 
the  case."  ^  I  cannot  therefore  say,  .that  these  words  are  merely  directory. 
Power  is  given  to  the  magistrate  to  take  a,way  on  certain  conditions  a  right 
which  the  public  before  enjoyed ;  and  this  is  to  be  done  in  a  certain  prescrib- 
ed &rm  with  such  additions  or  variati<}ns  OTily  as  the  locality  of  the  descrip- 
tion may  require.    Now  here  there  .is  a  material  variance  in  the  order  from 
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the  fonn  prescribed ;  for  it  does  not  set  forth  the  length  and  breadth  of  the 
new  path  set  out  in  lieu  of  the  old  one. 

Gross,  J.  The  form,  aJi  it  is  called,  is  in  this  case  substance ;  because  it  is 
necessary-  that  ike  public  should  know  the  length  and  breadth  of  the  road 
which  ihfij  hare  a  right  to  use,  the  omission  of  which  in  the  order  is  there- 
fore a  material  defect,  and  shews  that  the  justices  of  .peace  have  not  pursued 
the  authority  of  the  statute. 

IjM  Blanc,  J«  (a)  Some  of  the  proceedings  under  the  statute  axe  to  be 
before  a  jury(^),  who  are  to  assess  oamages  for  the  value  of  the  land  ti^en : 
But  how  can  this  be  done  unless  the  len^fth  and  breadth  of  the  road  are  set 
forth  in  the  order. 

Postea  to  the  defendant(c)(l). 


The  King  v.  The  Inhabitants  of  Shebbear. 

lEut,7S.     Not.  22^1800. 


An  apprentioe  offend  hii  niMter  a  guinea  "  to  let  hioi  off,"  to  wihich  the  laafter  afieed,  and 
waa  alao  to  aiTe  him  a  rait  of  clothei  when  the  guinea  wai  paid;  bnt  the  mdentorea  weie 
not  delivered  np  or  caaeelled.  The  goinea  not  beinc  paid,  the  indentnrea  ttill  rabuited  m 
kw,  and  a  Mttlement  may  be  gained  hy  eerving  another  mailei^  with  the  conient  of  thefint 
m  onght  properly  to  find  the  Ihet  of  sncb  conaent,  and  not  merely  evidenee  of  it: 
r  ibond  tnat'  on  application  by  the  apprentice  to  hie  original  meater  for  leave  to 
i.  (who  would  not  take  him  without)  the  matter  raid  «  he  might  go  with  all  hie 
heart,  and  that  it  would  be  a  good  thing  for  him  to  learn  the  trade:"  thio  was  holden  rafl- 
eient  eridenee  to  warrant  the  coneluaion  of  the  seiBions  that  the  Criginal  maater  had  oonaent- 
-   ed  to  the  partienhr  lerviee^ 

TWO  justices  by  an  order  removed  John  Ba$sett,  together  with  his  wife 
and  children,  by  name,  from  the  parish  of  Shebbear  to  the  parish  of  Brad' 
fprd^  both  in  the  county  of  Devon.  The  sessions,  on  appeal,  quashed  the  or^ 
der,  subject  to  the  opimon  of  this  Court  on  the  following  >ca8e.  John  Battett 
the  pauper  was  bound  at  seven  years  of  age  by  a  parish  indenture  to  WUliam 
Trtck  of  Bradford  till  the  age  of  twenty-four.  Trick  assigned  the  appren- 
tice seven  years  afterwards  to  John  Sleeman  of  the  same  parish,  with  whom 
he  lived  diere  till  Ladtf-dau  1780,  when  two  months  were  wanting  of  the  ex- 
piration of  the  apprenticeship.  Hci  then  proposed  to  Sleeman  to  let  him  off 
the. remainder  oi  nis  time,  which  he  at  first  refused  to  do :  The  pauper  then 
offered  to  give  Sleeman  a  ^^uinea  if  he  would  let  him  off,  whidi  Sleeman 
agreed  to  do,  and  also  to  give  him  a  new^  suit  of  clothes  when  the  guinea  was 
paid.  The  guinea  was  not  paid  to  Sleeman ;  nor  did  S2ee»«angive  the  pav* 
per  the  clothes :  nor  were  the  indentures  given  up  or  canceUed.  On  the 
morning  of  the  Lody^day  above  mentioned,  the  pauper  went  away  and  ofiered 
to  serve  one  Brent,  who  refused  to  employ  him,  conceiving  him  to  be  an  ap- 
prentice. The  same  day  he  went  to  one  Battuhill  a  bhicksmith  in  Shebbear , 
who  said  he  would  not  take  him  without  Sleemah^s  consent  The  pauper 
then  went  to  SUeman,  and  told  him  what  Battuhill  had  said :  Sleeman  then 
xepUed  '*  Tou  may  so  with  all  my  heart,  I  think  it  will  he  a  good  thing  for 
Toa  to  learn  the  trade."  On  his  telling  BattishUl  what  Sleemaai  had  said, 
nattiibiU  agreed  with  him ;  and  he  lived  with  him  in  Shebbear  for  die  last 
forty  days  and  upwards  before  he  attained  the  age  of  twenty^fouif. 

(a)  LAwaaves*  J.  waa  abeent  thia  and  the  reinahider  of  the  term  from  indiipoeition. 

(ft)  VL  •.  10,  ai. 

(e)  How  iu  the  Hidgment  of  a  magietrate  in  a  lummafy  nroeeedina  wherein  he  had  eem- 
petintjurMioCiott  iiooncloit?e  eridenee  even  forhtmeelr  ba  coluiteral  proceeding;  Yl 
Striekiand  v.  H^rd,  Summer  Aii.  at  IHadUsftr,  1767.  eor.  YaUs,  /.,  cited  ia  Lawdace 
V.  Currw,  7  Term  R.  691. 688. 

(1)  ride  mUh  V.  JVM,  8  East,  894. 
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East  and  Lyon  in  support  of  the  order  of  sessions  were  stopped  by  the 
Court. 

Clapp^/^ontrsL^  relied  on  the  case  of  The  King  v.  Harbertonj  1  Term  Rep. 
139,  where  an  agreement  by  a  master  with  his  apprentice,  then  of  full  age, 
to  give  him  up  his  indentures,  was  considered  by  the  Court  as  amounting  to 
a  dissolution  of.  the  apprenticeship,  and  i^onsequently  no  settlement  could  af- 
terwards be  gained  by  a  subsequent  service  as  an  apprentice.  It  is  true,  that 
a  consideration  was  there  paid  to  the  master  for  the  giving  up  to  the  appren- 
tice the  remainder  of  his  time  :  but  that  caimot  vary  the  case.  '  The.  payment 
of  the  guinea  here  was  not  made  a  condition  precedent  to  the  relinquishment 
of  the  pauper  as  an  apprentice,  but  only  to  the  giving  him  the  suit  of  clothe3, 
which  is  usually  done  in  the  case  of  parish  apprentices,  such^  as  the  pauper 
was.  The  master  by  such  an  agreement  parted  with  all  his  control  over  the 
apprentice ;  and  only  stipulated  that  he  should  not  give  him  the  clothes  till 
the  guinea  was  paid.  The  contract  was  executed  so  far  as  depended  on  the 
master  by  his  suffering  the  apprentice  to  depart  from  his  service  and  enter  in- 
to a  new  engagement.  It  was  not  necessary  that  the  indentures  should  be 
delivered  up  or  cancelled,  according  to  the  case  of  The  King  v.  Harbertan 
beforementioned.  The  subsequent  conversation  with  the  apprentice  was  not 
by  way  of  giving  an  assei;it  to  the  particular  service  ;  but  only  a  confirmation 
"by  the  master  that  he  no  longer  assumed  a  control  over  the  pauper.' 

Lord  Kbnton,  C.  J.  This  ca5e  is  very  distinguishable  trom  that  of  The 
King  V.  Crediton{a)t  which  we  decided  a  few  days  ago  :  and  upon  the  same 
ground  on  which  we  there  held  that  no  settlement  had  been  gained  as  an  ap- 
prentice by  the  subsequent  service,  I  think  it  isras  clear  that  the  sessions  have 
drawn  the  right  conclusion  in  this  case  in  adjudging  that  a  settlement  was 
gained  by  the  service  with  the  second  master.  There  is  no  doubt  but  that 
9ie  indentures  still  subsisted  in  point  of  law,  not  having  been  delivered  up  or 
cancelled,  or  any  consideration  paid  for  doing,  so.  /In  the  former  case,  we 
were  satisfied  that  the  master  did  not  really  mean  to  give  a  particular  assent 
to  the  second  service :  he  had  there  told  the  apprentice  to  go  where  he  pleas- 
ed, having  no  further  occasion  for  him  ;  and  wnen  the  apprentice  told  him 
where  he  was  going,  he  answered  that  he  might  go.  there  or  any  where  else. 
But  here  the  master  was  applied  to  for  his  consent  to  the  particular  person 
nstmed ;  and  he  expressed  his  approbation  of  the  apprentice  going  there,  tel- 
ling him  that  it  would  be  advantageous  to  him  to  learn  the  txsdel  This  then 
was  not  an  indiscriminate  leave  to  serve  any  person,  but  a  particular  consent 
to  a  particular  service ;  and  this  is  the  plain  line  of  distinction  between  all 
the  cases ;  w)iich  it  is  to  be  hoped  will  make  an  end  of  all  such  questions  in 
future.  Perhaps  it  would  have  been  more  correct  for  the  sessions  to  have 
found  the  fact  of  such  particular  consent,  instead  of  only  finding  the  evidence 
of  it,  as  they  have  done.  And  if  any  thing  were  likely  to  turn  upon  it  in 
this  case,  it  should  be  sent  down  to  them  again  to  find  thajt  fact.  But  I  do 
not  know  what  advantage  could  accrue  from  thence'  to  the  respondents ;  for 
in  effect  the  sessions  have  drawn  that  conclusion,  and  upon  these  premises  I 
do  not  see  how  they  coUld  have  drawn  any  other. 

GnosE,  J.  I  am  decidedly  against  sending  this  case  down  again  to  ses- 
sions, the  only  consequence  of  which  would  be  to  enhance  expence :  For  I 
think  that  they  clearly  meant  to  find  the  fact  of  the  original  master's  consent 
to  the  second  service,  and  by  their  adjudication  they  have  in  efiect  found  that 
fact ;  I  have  reconsidered  what  I  said  the  other  day  in  The  King  v.  Credi- 
ton(h)^  and  am  satisfied  that  it  is  right ;  namely,  that  whether  there  be  a  con- 
sent to  a  particular  service  or  not  is  properly  a  question  of  fact  for  the  ses- 
sions to  determine.  In  the  former. case" they  virtually  negatived  the  consent, 
as  here  they  have  found  it ;  and  I  think  the  evidence  warrants  their  conclu- 
sion. 

■  ■  .  ■       .  ■    I  .       ■  ■  1  ■. -. — »         .11    i~ ^- -I  .1  11  »  ,  1 1. 

(a)  Ante,  69.  (6)  Ante,  6S. 
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Lb  Blanc,  J.  The  sessions  having  stated  the  fact,  and  drawn  their  con- 
clusion, is  equivalent  to  their,  having  expressly  found  an  assent  by  the  origi- 
nal master  to  the  particular  service  with  Batttshill, 

Order  of  sessions  confirmed(a). 


Pearson  v.  Rawlings. 

1  Eait,  77.    Not.  22,  1800. 

A  pritoner  who  is  sopertedeable,  for  want  of  filing  a  bill  a^piinflt  him  in  time,  waiTW  the  ir- 
regnlarity  by  afterwards  pleadiog. 

THE  latitat  was  returnable  on  the  first  return  of  Easter  Term  last ;  a  dec- 
laration was  delivered  as  of  the  30th  of  Junet  but.  no  bill  was  actually  filed 
till  the  3d  of  Jtdyy  the  day  after  term.  The  defendant,  a  prisoner,  not  being 
aware  of  the  irregularity(d)  at  the  time,  pleaded  in  person  on  the  same  3d  of 
July :  And  being  stiU  in  custody  on  mesne  process,  obtained  a  rule'  in  this 
term  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  be  discharged 
out  of  custody,  on  the  ground  that  a  prisoner  once  supersedeable  is  always  so. 

Erskine  and  Gibbs^  against  the  rule,  contended  that  the  defendant  had 
waived  the  irregularity  by  pleading  afterwards.. 

Garrow  and  Lambe,  contra,  relied  upon  the  general  rule  above  stated,  which 
was  re<5ognized  in  Rose  v.  Christjield,  1  Term  Rep.  691.  and  admitted  to  ap- 
ply to  all  cases  where  the  prisoner  remained  in  the  same  custody,  and  under 
the  same  process,  which  was  the  case  here.  And  they  said,  that  if  such  an 
implied  waiver  were  admitted  as  an  exception,  the  benefit  of  the  rule  which 
had  been  introduced  for  the  sake  of.  prisoners  would  be  done  away. ' 

Lord  Kenton,  C.  J.  The  rule  alluded  to  is  grounded  upon  a  supposition 
that  there  has  been  some  irregularity  in  the  prior  proceedings,  which  the  de- 
fendant has  not  done  any  act  to  preclude  himself  from  taking  advantage  of. 
But  if  he  have  afterwards  waived  the  irregularity,  then  the  rule  no  longer  at- 
taches upon  him.  Now  it  is  the  universal  practice  of  the  Court,  that  where 
there  has  been  an  irregularity,  if  the  party  overlook  it  and  take  subsequent 
steps  in  the  cause,  he  cannot  afterwards  revert  back  to  the  irregularity  and  ob- 
ject to  it  Justice  requires  that  that  rule  should  be  general  in  its  operation* 
having  in  view  the  advancement  of  right.  And  however  inclined  we  may  be 
to  favor  persons  in  the  situation  of  the  defendant,  yet  we  must,  not  go  the 
length  of  breaking  in  upon  the  general  practice  of  the  Court. 

Per  Curiam^  Rule  di8charged(c). 


The  King  v.  The  Corporation  of  Bedford. 

1  East,  79.    Not.  22, 1800. 

If  it  appeur  witkmffieieDt  certainty  ta  the  Covrt  that  a  penon  haa  been  fleeted  mayor  of  a 
boiMigh  OB  the  day  appointed  by  the  nMge,  who  ii  not  qnalified'  to  accept  the  office,  by 
reaaoo  of  hia  not  baTinc  previoualy  taken  9ie  aacrament  within  the  time  limited  by  law, 
they  will  grant  a  Mandamut  to  the  electbra  to  proceed  to  a  new  election  under  the  at.  11 
OttK  1.  c.  4.  a.  2.  as  if  no  election  hfd  in  fact  been  inade. 

WILSON  moved  on  a  former  day  for  a  Mandamus  directed  to  the  recorder, 

(a)  Tide  Mex  y.  Chijtping  WartUn,  8  Tei:m  Rep.  108. 

(6)  By  mle  of  donrt,  H.  26  Geo.  8.  the  plaintiff  mnat  declare  against  a  Driaoner  beibrt 
the  end  of  the  next  term  after  the  retnm  of  the  proceaa.    Rules  and  orders  or  B.  R.  p.  87. 

(c)  In  Walter  t.  Stewart,  8  Wila.  468.  The  Conrt  he)d  that  no  advantage  khonld  be 
lalDBD  by  a  prlaoner  of  an  inregolaritjr  m  not  declaring  agamathhn  in  time,  by  reaaenof  an  un» 
"   \  twnaty  btween  him  and  the  plaintiff  for  an  accommodation. 
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deputy  recorder,  aldermen,  bailiflb  and  commonalty  oi  Bedford  to  proceed  to 
the  election  of  a  mayor,  the  office  being  vacant.  The  affidavit  on  which  the 
motion  was  grounded  set  forth  the  constitution  of  the  borough,  which  was  a 
horough  by  prescription,  consisting  of  a  mayor,  recorder,  &c.  and  that  by  the 
usage  the  mayor  is  annually  elected  on  the  first  Monday  in  September ^  and  is 
fiwom  in  and  enters  upon  his  office  on  the  Michaelmas-day  foUowing.  That 
on  the  first  of  those  days,  Francis  Qreen,  a  burgess  of  the  borough,  was  duly 
nominated  and  elected  into  the  office  of  mayor  agreeable  to  the  custom  for 
the  year  ensuing,  and  notice  was  given  to  him  to  attend  and  be  sworn  in  on 
the  Michaelmas-day  following ;  but  that  he  did  not  attend,  and  refuses  to  take 
xipon  him  the  office.  ' 

It  was  suggested(a)  at  the  time  of  the  motion  made  that  GreerCs  reason  for 
such  refusal  was,  because  he  had  not  taken  the  sacrament  within  one  year 
previous  to  his  election,  as  required  by  the  st,  13  Car.  2.  st  2.  c.  1.  s.  12.  and 
therefore  would  not  subject  himself  to  the  penalties  imposed  by  law  on  per^ 
sons  taking  upon  themselves  such  offices  without  that  qualification.  And  it 
was  contended,  that  as  the  statute  declared  the  election  void  under  those  cir- 
•cumstances,  the  Court  would  consider  the  case  the  same  as  if  the  borough 
had  omitted  altogether  to  make  any  election  on  the  proper  day,  in  which  case 
the  only  remedy  was  by  application  to  this  court  for  a  Ma7ud>amus  to  them  to 
proceed  to  an  election,  under  the  st.  11  Geo.  1.  c.  4.  s.  2.(^),  and  that^  they 
were  desirous  in  the  present  instance,  to 'have  such  Maridaimus  x^ihei  than  to  be 
^at  the  expence  of  litigating  the  question  with  Green.  It  was'  added,  that  writs 
of  Mandamus  had  issued,  under  similar  circumstances  to  the  coiporatiohs  of 
^Liverpool,  Thetfordy  and  other  places. 

rA«  Court,  however,  expressed  great  doubt  whether  they  could  with  pro- 
priety  grant'  the  writ  under  the  circumstances  disclosed  by  the  affidavit  in  this 
case.  For  all  that  appeared  was,  that  Chreen  had  been  duly  elected  accordingto 
the  usage  of  the  borough;  in  which  case  the  office  of  mayor  was.  already 
full,  and  there  could  be  no  other  mayor  legally  elected.  That  supposing  the 
election  to  have  been  properly  made,  the  refusal  of  Green  to  take  upon  him 
the  office  availed  nothing  agamst  the  validity  of  his  appointment,  but  he  waB 
indictable  for  such  refui^  Under  such  circumstances  it  would  be  nugatory 
to  grant  a  MandamMs  to  proceed  to  that  which  would  be  a  void  election  ;  and 
it  would  involve  the  borough  in  difficulties,  since  all  acts  done  under  the  new 
mayor  would  be  void.  The  Court,  therefore,  thought  it  better  in  the  first  in- 
tstance  to  grant  a  rule  dalling  on  Green  and  the  late  mayor  of  the  borough  of 
Bedford  "  to  shiew^cause  •  why  a  Writ  of  Mandamus  should  not  issue  to  th^n 
commanding  the  said  late  mayor  to  swear  Green  into  the  office  of  mayor  of 
the  said  borough,  and  comman£ng  Green  to  appear  before  the  said  late  mayor 
and  tsike  ^e  oaths,  &c  and  thereupon  to  take  upon  himself  the  office  of 
mayor  of  the  s^id  borough  for  the  remainder  of  the  present  year."  Such  a 
rule  was  accordingly  granted ;  and  on  this  day 

Gibbs,  on  behalf  of  Greeny  shewed  for  cause  the  reason  above  suggested, 
namely,,  his  incapacity  to  t^e  upon  himself  the  office  by  reason  of  hus  not 
having  before  duly  qualified  himself  by  taking  the  sacrament,  in  which  case 
die  Stat,  of  Car.  2.  avoids  the  election,     .fynd 

The  Court  deeming  this  a  sufficient  answer, 

Wilson  again  renewed  his  first  application  for  a  Mandamus  to  the  members 
above  named  of  the  borough  to  proceed  to  an  election  of  mayor ;  which  was 
now 

Granted  accordingly. 

(a)  But  this  did  not  appear  appn  the  i^avit  at  this  time. 

lb)  Vide  Rtx  v.  The  Mayor ^  JSrc»  of  Cambridge,  vrbate  the  Mandamvf  ww  ftanlsd  after 
90  el«etbn»  h  being  colorable  and  void.    4  Borr.  2008. 
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Jones  V.  Price. 

'    l£iiBt,81.    Nqv.22,  1800. 

No  objeetioD^eaa  be  inide  to  the  ioiaffideoey  of  an  aifidaTit  to  hold  to  bail  in  oot  negativiiig 
a  leiider  of  the  debt  in  iMuik  ndtes^  after  the  bail  have  jmtified. 

A  RULE  was  obtained  calling  on  the  plaintiff  to  shew  cause  wliy  an  ei;- 
oneretur  should  not  be  entered  on  the  bail  piece,  and  the  plaintiff  pay  the 
costs  of  patting  jn  special  bail  and  of  this  application.  This  was  grounded 
on  an  objection  to  the  affidavit  to  hold  to  bail,  which  had  omitted  to  negative 
a  tender  of  the  debt  in  bank  notes  by  the  defendant,  pursuant  to  the  requisi^ 
tion  of  the  stat.  37  Geo.  3.  c.  45  s.  9. 

Abbott  shewed  for  cause,  that  the  defendant  had  voluntarily  put  itf  special 
beil  at  the  return  of  the  writ,  justified  the  bail,  although  they  were  not'ejccept- 
ed  to,  and  drawn  up  the  rule  for  the  allowance  and  served  it  on  the  plaintiff; 
within  a  week  after  which  he  had  applied  for  the  present  rule.  .  This  he  con- 
tended wBs  a  waiver  of  any  informality  iii  the  process,  and  cited  Chapman  y. 
SnoWy  1  Bos.  &'Pull.  132,  as  in  point. 

Lawts  in  support  of  the  rule,  said  this  was  an  application  on  behalf  of  the 
hftil,  who  were  obliged  to  justify  before  they  could  be  heard;  and  they  had 
taken  the  objection  in  reasonaUe  time  afterwards. 

Lord  Ken  YON,  C.  J.  This  is  a  clear  waiver  of  the  objection^  and  did  not 
want, the  authority  of  a  precedent;  that  however  cited  is  in  point.  Applica- 
tion should  have  been  made  in. the  first  instance  before  the  bail  had  Justified : 
instead  of  which  the  defendant  has  lain  by,  and  suffered  the  plaintiff  to  incur 
additional  fexpence  on  a  supposition  that  all  the  proceedings  were  right,  and 
now  comes  to  complain  :  but  he  has  adopted  the  process,  and  shall  not  now 
take  advantage  of  any  defect  in  it(a). 

Per  Curiam^  Rule  discharged  with  costs. 


The  King >.  The  Inhabitants  of  llminsten 

1  East,  88.     Nov.  22,  1800. 

The  aesaiooi  luiding  that  the  pauper  wai  lepllj  appointed  governor  of  the  werk-honie  in  /. 
at  ao  aoanal  salar j,  and  that  the  office  of  governor  ii  a  pnbKc  annnd  office,  and  that  the 
paa|ier  lerred  it  for  a  year;  held  that  a  settlement  was  thereby  gained  in  /. 

TWO  justices  by  an  order  removed  Joseph  Grigg,  and  his  wife  and  chil- 
dren, by  pame,  bom  Honjton  in  the  county  of  Devon  to  Bmnster  in  the  coun* 
ty  of  Somerset  The  Sessions  on  appeal  confirmed  the  order  subject  to  the 
c^iinion  of  this  Court  on  the  following  amended(a)  case :  Thie  paaper  was  le- 

(a)  In  Norton  v.  Dan^er$f  7  Teim  Kep.  875.  the  defendaoi's  volnnfarily  giving  a  bail 
bond  before  an  actual  arrest  was  deemed  a  waiver  of  the  objection  Id  the  affidavit  to  bold  to 
bail.  So  in  Dubonmgh  v.  Coppingtr,  8  Term  Rep.  77.  The  Court  held  that  the  objectioii 
•honld  be  made  in  a  reasonable  timie  after  the  error  committed,  and  that  it  was  too  late  to 
lake  it  after  judgment  by  default  and  notice  of  a  writ  of  enquiry. 

(a)  In  the  first  case  sent  op  to  this  Court  it  was  stated  "mat  the  pauper  was  appointed  hi 
1779  governor  of  the  werlthouse  m  the  parish  of  Ilmingta  for  the  managemem  and  govern- 
ment of  the  poor  therein,  under  the  annual  salary  of  20/.,  which  office  he  contihtted  to  servv 
fiir  five  years,  and  f^larly  received  hii  aalary  during  that  period,  when  he  was  dismisMd. 
That  at  the  timto  of  his  appointment,  he  was  put  by  the  parish  officers  into  possession  of  cer- 
tain apartments  in  the  worlthouse,  appoint^  for  tlut  purpose,  and  which  had  been  occupied 
by  the  former  governor.*'  This  ease  bemg  considered  by  the  Court  as  defectively  stated  was 
■enC  back  to  the  fesaions  to  be  restated  ;  and  they  returned  th^  same  case  agam  with  this 
addilioa  '*  Hatt  at  the  time  of  his  anpomtment  the  pauper  was  pnt  by  the  parish  offioeni  {in 
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gaily  appointed  in  the  year  1779  governor  of  the  workhouse  in  the  parish  of 
Uminster,  at  an  annual  salary  of  20^.,  which  office  he  continued  to  serve  for 

conjunction  vnih  ttoo  of  the  principal  people  of  tke.  town  who  acted  at  intpectort  of  the  ac^ 
counts  and  conduct  of  the  overseert)  into  {poMeaskm**  &c.  (as  before). 

Upon  the  first  occasion,  in  M.  40  Geo.  3. 

JBost,  in  snppori  of  the  order  of  sessions,  contended  that  this  was  such  an  ofike  or  charg* 
within  the  meaning  of  the  st  8  W.  8.  e.  11.  s.  6.  as  would  enable  the  panper.to  gain  a  set- 
tlement by  having  served  it  for  a  year.  The  principle  on  which  a  settlement  is  gained  by 
serving  an  anoaal  office  in  the  parish  is  the  notoriety  to  the  parish  ctthe  residence  of  the  party , 
Rex  V.  Bicham^  1  Stra,  411.  and  no  employment  can  be  more  notorious  in  its  nature  than 
this,  to  which  the  pauper  was  appointed  by  the  parish  itself.  The  only  questions  then  are. 
whether  this  employment  be  in  its  nature  a  public  office,  and  whether  the  pauper  served  it  ia 
bis  own  right,  or  merely  as.a  deputy  for  others  The  origin  of  this  appointment  is  derived 
from  the  St  9  Geo.  1.  c.  7.  s.  4.,  whereby  it  is  enacted,  **  that  for  the  greater  ease  of  par- 
ishes in  the  relief  of  the  poor,  it  shall  be  lawful  for  the  cfaurcbwardena  and  overseers  witfar 
the  consent  of  the  jnajorpart  of  the  parishioners  or  inhabitants  in  vestry  or  other  parish  or 
public  meeting  for  that  purpose  assembled,  or  so  many  as  shall  be  so  assembled  on  usual  no- 
tice given,  to  purchase  or  Inre  any  house  or  housed  in  the  same  parish  &c.,  and  to  contract 
with  any  person  for  the  lodging,  keeping,  maintaining  and  employing  all  euch  poor,  4^c. 
(i  e.  whose  names  are  registered  in  a  book)  and  there  to  keep,  maintain  and  employ  all 
euch  poor  persons,  and  take  the  benefit  of  their  work,  labour  and  service."  Now  here  it  i» 
stated,  that  the  pauper  was  appointed  to  the  management  and  government  of  the  poor  in  the 
workhouse,  which  could  not  have  been  legally  done  by  virtue  of  any  other  authority  than 
what  is  conferred  by  this  act ;  and  therefore  the  Court  will  rather  presume  t^at  he  was  so  le* 
gaily  appointed,  than  that  the* parish  officers  took  upon  themselves*  without  anjr  authority  ta 
del^ate  part  of  their  trust  to  him.  It  is  also  stated,  that  the  pauper  w»o  appomtedt  to  thi» 
trust  under  an  annutU  salary,  which  the  parish  officers  could  not  take  upon  them  to  grant» 
and  which  could  only  be  legally  attributed  to  the  exercise  of  the  power  conferred  by  the  act* 
Then  the  salary  being  annual,  the  appointment  must  be  taken  to  be  of  equal  duration;  and 
J>eing  so  made,  it  was  not  in  the  power  even  of  the  parisfa'at  large,  much  less  of  the  parish  o^ 
ficers  alone,  to  have  dismissed  the  pauper  before  the  end  pf  (he  year,  except  perha|M  for  mal- 
practice  or  abuse  of  trust  The  st  9  Geo.  1.  was  the  first  general  act  for  the  erecting  work- 
bouses;  though  some  few  were  erected  before  by  local  acts  of  parliamentf.  The  intention  of 
the  legislature  was  to  create  a  new  public  officer  with  new  powers,  which  in  one  respect  exceed 
that  of  overseers  of  the  poor;  for  the  person  contracted  with  for  the  nMinagement  and  govern- 
ment of  the  poor  may  also  en|;Rge  to  take  the  benefit  of  their  labour  in  the  workhouse,  thoogb 
in  this  instance  the  contract  did  not  extend  so  far.  The  very  nature  of  such  an  appointment  im- 
ports a  public  office,  being  analogous  to  the  duties  of  an  overseer  of  the  poor.  In  the  case  of  R, 
•  V.  J^tcAam  before  meotiooed>  the  appointment  of  a  collector  of  the  duties  on  births  and  burial* 
imposed  by  the  stat  6  ft  7  W.  S.  c.  6.  holden  under  the  pomoaisstoners  for  managing  sucb 
duties,  was  deemed  a  public  annual  office,  by  serving  which  a  settlement  might  be  gained. 
But  the  legislature  themselves  have  considereid  this  trust  as  a  public  office;  for  in  ataother 
statute  passed  in  pari  materia;  though  subsequent  to  the  appointment  of  th^  ptoper,  the  stat. 
22, Gee.  8.  e.  83.  reciting  the  former  act,  and  that  for  want  of  proper  regulations  and  iloe  con- 
\n)I,  over  the  persons  engaged  in  such  contracts,  the  aot  had  not  the  desired  effect;  an  option 
is  given  to  adopt  another  form  of  appointment,  with  greater  control  over  the  appomtee;  and 
the  statute  proceeds  to  call  him  an  officer  (naming  him  governor  of  the  workhouse)  and  the 
appointment  an  office  (a.  14.  and  schedule  No.  7.)  although  with  less  power  than  under  the 
former  act;  and  by  this  latter  act  such  governor  of  tlie  workhouse  **  shall  have  the  care,  man- 
■<  agement  and  employment  of  the  poor  to  be  sent  thither,  and  be  allowed  a  salary  6r  wagee 
*<  for  his  trouble."  This  serves  to  explain  the  intention  of  the  l^islature  in  the  former  act, 
if  there  werh  any  doubt  of  it  upon  the  face  of  the  act  itself.  Now  it  appears  that  the  trust  com- 
mitted to  the.  pauper  was  e^Mtctly  of  the  same  description  as  that  conforred  by  the  last  statute, 
and  by  the  same  name;  and  such  an  appointment  is  therein  expressly  denominated  an  tfice» 
Then  the  pauper  having  served  such  an  office  for  above  a  year  in  fiminster  gained  e,  settle- 
inent  in  that  parish. 
«  Zens,  Serjt  Heath,  and  Z^yon  were  to  have  argued  on  the  other  side. 

The  Court  however  thought  the  facts  were  not  sufficiently  stated  to  raise  the  questton; 
mere  evidence  being  stated,  and  not  the  fdcts  by  whom,  and  in  what  manner,  and  un- 
der what  authority  the  appointment  of  the  pauper  was  made,  and  Lord  Kenyon,  C.  J.  after 
the  ease  had  been  amended  (he  first  time,  intimoled  a  strong  opinion  that  as  the  facts  then 
appeared,  no  settlement  ooold  l>e  gained;  considering  the  appointment  of  the  pauper  merely 
in  the  nature  of  a  servant  to  the  parish  officers,  by  whom  he  might  have  been  dismissed  at 
liny  time  within  the  year,  ; 

*  On  the  first  amended  case  the  concurrence  of  two  of  the  principal  payers,  who  acted 
by  delegation  for  the  rest  under  the  name  of  inspectors^  was  stated. 

t  The  18  and  14  Car.  2.  e.  12.  a.  4,  &c.  was  confined  to  London  and  WestminsUr,  and 
parodies  within  the  bills  of  mortality.    It  was  further  enforced  by  st  23  Car.  2.  c.  18. 
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ire  jtaxs^  and  regularly  received  his  salary  during  that  period.  The  said 
office  of  goYenor  is  a  puhlic  iannual  office ;  and  the  Sessions  were  of  opinion 
that  he  gained  a  settltoient  in  Ilmnster,    When  this  case  was  called  on 

The  Court  said,  that  the  facts  now^tated  precluded  any  further  discussion ; 
for  the  Sessions  had  found  that  the  pauper  nad  served  a  public  annual  office 
in  the  parish,  to  which  he  was  legidly  appointed. 

Per  Curiam;  Order  of  Sessions  confirmed. 

Ciapp  and  East  were  to  have  argued  in  support  of  the  order ;  but  no  coun- 
sel appeared  for  the  appellants. 


Clarke  i;.  Bradshaw. 

1  Etft,  8f.    Nov.  24.  1800. 

la  ieir$fMeia»  on  tbe  raecgntmioe  of  bail  and  $eire  feci  ratamed,  it  b  sufficient  to  fix  tha 
baO  H  tboy  were  semoioaed  before  tbe  riuDg  of  the  Cout  on  tlie  retnti  day.  But  the 
Cowl  will  staj  proceedings  against  both  tbe  bail,  on  Myment  of  the  ram  awom  to  oad  dosis, 
altbongh  late  tiian  the  dam^(^  reeoTered,  or  than  the  inn^  named  in  the  proeeis. 

A  RULE  was  obtained  cc^llin^  on  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings on  the  scire  facias  against  the  bail  in  this  cause  should  not  be  set 
aside  for  irregularity ;  xhe  question  being,  whether  the  bail  had  been  summoned 
in  time.  The  plaintiff,  having  obtained  judgment  in  Trinity  term  last  against 
the  principal,  sued  out  a  capias  ad  scaisfaciendum  returnable  the  last  return  of 
that  tern^,  on  which  non  est  tneentus  was  returned.  On  the  29th  of  October^ 
a  scire  facias  issued  on  the  recognizance  of  the  bail  returnable  the  6th  of  iVb- 
vemher;  and  dn  the  31st  of  October^  the  writ  was  left  in  the  office,  and  a 
warrant  obtained  thereon  of  the  same  date ;  but  the  bail  ^ere  not  summoned 
till' between  seven  and  eight  o'clock  in  the  evening  of  the  5th  of  November ^ 
the  day  before  the  return  of  the  writ ;  and  they  did  not  render  their  principal 
till  the  10th  of  November. 

Erskjfne^  Chrrow,  and  Marryat,  shewed  cause,  and  contended  that  the  pro- 
ceedings were  regular.  A  plaintiisr  has  two  methods  of  proceeding  against 
the  bail  after  a  capias  ad  satirfacieTidum  issued  against  the  principal  and  non 
est  inventus  returned ;  either  by  issuing  two  writs  of  scire  facias  and  two  ni- 
kila  beinff  returned  thereon,  or  by  issuing  one  sdfe  facias^  which  must  lie  four 
days  exclusive  in  the  office  before  the  returm,  and  a  summons  thereon  being 
eerved  oh  the  bail,  and  scire  fed  returned.  But  the  service  of  such  summons 
is  a  mere  matter,  of  form,  and  if  it  be  done  at  any  time  before  the  rising  of  the 
Court. on  the  return  day  of  the  writ,  it  is  sufficient.  Such  a  summons  may 
iadeed  seem  to  be  nugatory  for  the  purpose  of  giving  notice  to  the  bail  to  sur- 
render their  principal,  but  matters  of  practice  are  of  positive  regulation,  and 
there  is  at  least  ha  much  advantage  to  the  bail  in  this  method  of  proceeding 
as  in  the  other  by  two  sdre  facias'  and  two  nihUs  returned.  The  true  reason 
of  the  iffactice  in. either  case  is  stated  in  Hunt  v.  Coxe^  3  Burr.  1360,  to  bo 
this,  that  the  suing  out  of  the  capias  ad  satisfaciendum  is  the  realliotice  to  the 
hail  that  the  ptaintiflf  looks  to  the  body  of  the  principal  as  ids  security,  and 
the  bail  are  hound  to' search  the  office  to  know  when  it  issued  and  is  leturna* 
Ue,  id  order  that  they  may  have  his  body  ready  to  render  at  the  return  of  the 
writ 

Gibbsr  Perceval^  and  Esphtasse,  contra.  The  mode  of  proceeding  adopted 
in  this  case  is  full  as  disadvantageous  to  the  bail  as  that  by  two  scire  facias* 
and  two  nihils  returned,  although  it  professes  to  be  more  fair  and  reasonable ; 
and  the  objection  is,  that  that  has  not  l^en  done,  which  the  practice  professes 
to  Inquire,  namely  to  give  the  bail  notice,  <by  which  must  be  u^iderstood  rea- 
Niable  notice,)  to  render  the  principal.    According  to  the  practice  contended 

ToL.  I.  8 
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for  the  sominons  may  be  rendered  altogetlier  nu^tory  by  being  withheld  till 
the  last  moment  of  the  sitting  of  the  Court  ot^  the  return  day :  but  if  that 
were  so,  the  practice  itself  would  never  have  existed,  as  it  could  only  tend  to 
incur  a  fruitless  expence  and  loss  of  tin^e.  Besides,  the^  contrary  wa;i  ruled 
ip  Webb  V.  Harvey,  2  Term.  Rep.  757,  where  the  Court  set  asidq  proceedings 
in  *cir«  jfecio*  against  the  bail  upon  scire  yect,  returned,  because  it  appeared 
that  they  were  only  summoned  an  hour  before  the  rising  of  the  Court  on  the 
return  day ;  considering  that  the  summons  was  intended  to  afibrd  them  a  rea- 
sonable warning  to  take  their  principal  and  render  him  before  the  return  of 
the  writ  This  is  also  consonAnt  to  what  was  ruled  in  Wright  v.  Page,  2 
Black.  R.  837.  Now  here .  it  appears  that  the  summons  was  fraudulently 
kept  back  for  several. days  aflbr  the  writ  was  in  \he  office ;  and  only  served 
the  evening  before  the  return  day,  which  could  only  be  done  for  the  purpose 
of  preventing  the  bail  from  availing  themselves  of  the  notice  to  render  the 
principal  in  time. 

Lord  KsNYON,  C.  J.  There  was  certaiQly  a  mistake  in  the  report  of  the 
ci^se  of  Webby,  Harvey^  in  stating  diat  the  notice  to  the  bail  was  before  the  ris- 
ing of  the  Court  on  the  return  day.  On  application  afterwiurds  by  Mr.  Jm- 
pey  to  the  Master  for  informatibn  on  the  point,  he  revised  the  affidayit3(a)  on 
which  the  rule  was  pronounced,  and  found  that  the  suinmons  was  not  served 
on  the  bail  till  half  past  three  o'clock  oil  the  return  daV)  which  was  after  the 
rising  of  the  Court ;  on  which  he  correc^d  his  note ;  and  the  practice  stands  ac- 
curately stated  in  the  last  edition  of  Mr.  Impey*s  book  on  the  subject.  And  I 
find  it  IS  considered  as  the  settled  practice  of  the  Court,  that  if  the  bail  be  sum- 
moned any  time  before  the  rising  of  the  Court  on  the  return  d&y  of  the  writ,  it  is 
sufficient.  Such  being  the  case  it  is  unnecessary  to  inquire  into  the  reason  of 
the  thing ;  yet  if  it  were  traced  to  its  source  perhaps  it  might  not  appear  so 
alMurd  as  is  supposed.  Bail  are  in  law  considered  as  the  gaolers  of  tne  prin- 
cipal, and  to  have  him  always  in  their  custody ;  they  undertake  that  he  shall 
be  fojrthcoming  when  called  upon  :  this  is  properly  at  the  i^tum-of  the  capias. 
Whatever  time  they  are  allowed  afterwards  to  render  him  is  by  the  indulgent 
practice  of  the  Court :  this  is  either  upon  two  writs  of  scire  facias  returned 
nihil  upon  each)  or  upon  one  scire  facias  and  a  summons  and  a  return  of 
scire  feci  after  the  writ  has  lain  a  certain  time  in  the  office.  The  bail  are 
bound  to  watch  these  proceedings,  and  to  have  their  principal  ready  to  render 
at  the  plalntiflrs  pall.  Indeed,  unless  they  live  in  Middlesex  how  can  the 
^herifT  serve  the  bail  with  notice!  It  is  sufficient,  however,  to  say  that  the 
practice  as  I  have  stated  it  was  long  ago  settled)  as  appears  by  a  case  in 
Strange{b).  And  I  profess  to  found  my  judgment  on  the  ?ettled  practice,  and 
not  on  any  reasoning  of  iny  own. 

Lawbence,  J'.(q)  The  case  in  Strange  settled  the  practice  which  has  beea 
continued  evev  since;  There  musi.  have  been  a  misapprehenaion  of  the  opinion 
of  the  Court  in  the  case  of  Webb.  V.  Harvey :  and  th$it  appears  by  referring  to 
the  case  of  Pool  v.  Wills  thete  cited,  on  the  authority  of  which  thef  hile  was 
made  absolute  for  settling  aside  the  proceedings  against  the  bail :  in  which  lat- 
ter it  is  stated,  that  thie  bail  were  not  summoned  till  after  the  rising  of  the 
Court  on  the  return  day  ;  which  could  tiot  have  been,  any  ax^khority  for  the 

(a)  Having,  since  referred  to  the  original  affidavita  filed,  I  find  that  they  werelsontradicto- 
,rf  tipcni  this  point,  which  may  acconnt  in  part  for  the  error*,  bnt  the  affidavit  on  the  pai t  of 
lm  hail  OD  •which  the  rule  waa  obtjiioed  Was  aa  his  Lordship  stated  it  to  be,  on  which  it  is 
probable  that  the  Conrt  decided ;  thinking  that  it  had  not  been  distinctly  tinswered  bj  the ' 
affidavit  of  the  ptaintifiT,  from  whence  the  fact  as  stated  in  the  report  was  taken.  ' 

(6) .  Obrian  v.  Frazier,  M.  12  Geo.  LI  Stra.  644.    The  reporter  refers  to  a  SBbsemient 
case  oif  Sldnd  v  Perry^  T.  4  Geo.  2.  where  the  same  point  was  mied  again  on  great  deimte.  ' 
AMid^wLWiUiQwu  y.  Moion,  M.  4  Geo.  2.  if  was  settled  that  the  scire  f/aeiat  must  lie  four 
daya  in  the'offie^,  as  well  where  seirtfeei  is  retaraed,  as  nihil, 

(c)  .This  part  of  the  case  was  determined  on  Monday  the  Vtih  of  JVbMSifttr.    Mr.  Joe* 
.  tke  Lavnr$nc€  was  ahmnt  when  the  caae  was  hroii^ht  on  again  npon  another  rale. 
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decision  in  the  principal  case  if  the  bail  there  had  been  summoned,  3«/brc;. 
Besides,  it  is  apparent  if  we  advert  to  to  the  reason  of  the  thing,  that  the  time 
of  serving  the  bail  with  notice  cannot  be  material,  provided  it  be  done  before 
the  rising  of  the  Court  on  the  return  day.  The  summons  is  the  act  of  the 
sheriff,  and  thq  service  of  it  on  the  bail  is  in  order  to  warrant  his  return  to  the 
Court  of  scire  fecL  The  sheriff  may  indeed  submit  to  receive  the  directions 
of  the  party  as  to  the  time  for  serving  it ;  but  still  it  is  the  act,  not  of  the  party, 
but  of  tl^e  sheriff  through  the  medium  of  his  officier.  All  these  proceedings 
are  in  truth- matter  of  indulgence  to  the  bail.  It  is  indulgence  to  them  to 
permit  them  to  render  the  principal  after  the  return  of  the  capias  ad  satitfaci' 
enium  against  him ;  and*  therefore  they  cannot  complain  that  they  are  not  al- 
lowed still  greater  indulgence. 

Per  Curiam^  .  Rule  discharged. 

Gibbs  then  obtained  a  rule  to  shew  cause  why  the  proceedings  agtdnst  the 
bail-  should  not  be  stayed,  upon  payment  of  the  debt  sworn  to  and  the  costs 
to  be -taxed  by  the -Master. 

Enkim^  Uarrmoy  and  Matryattj  now  shewed  cause.  They  stated  that  the 
action  was  by  bill  and  the  ae  etiam  for  4000Z. :  that  the  sum  sworn  to  for 
which  the  defendant  was  holden  to  bail  was  only  1900Z.  lOs,  but  the  sum 
recovered  was  2§49Z.  10#.;  and  they  contended,  1st  that  the  bail  were  liable 
to  the  extent  of  the  strni  recovered,  being  within  the  amount  of  the  sum  na- 
med in  the  process.  Martin  v.  Mowr^  2  Stra..922,  or  if  not,  2dly,  that  each 
of  the  bail  were  separately  liable  to  the  extent  of  the  siun  sworn  to ;  and  there- 
fore both  together  were  liable  to  an  amount  which  would  cover  the  damages 
recovered  and  costs.  Dahl  v.  Johnson,  in  C.  B.  1  Bos.  &  Pull.  205,  vide  Calve- 
rag  ^  tLx.y.  Be  Miranda,  Barnes,  2d  edit.  76.  S,  P. 

Lfi  BijiNG,  J.  observed,  that  in  C..B.  the  bail  enter  into  a  recognizance  for 
doi:^le  the  amdunt  of  the  sum  sworn  to. 

The  C&uft  on  consideration  of  the  rule  of  Court,  E.  6  Geo.  2.  (a)  and  of  the 
case  ofJaihon  y.Hassel,  Doug.  330,  and  of  another  case,  furnished  by  the 
Master,  of  Tranel,Y.'  Rivaz  dLnd  another,  Tr.  16  Geo.  3.{b)  (Which  Lord  JTen- 
yon  read  from  the  Master's  note)  said,  that  it  was  absolutely  of  course  to  grant 
the  application.  That  the  bail,  to  the  action  were  altogether  only  liable  to 
the  amount  of  the  sum  sworn  to-  and  costs ;  though  as  betweeix  them  and  the 
plaintiff  that  sum  might  be  levied  upon  either  of  them..  But  the  plaintiff 
could  not  recover  it  twice  over  from  the  bail,  by  taxing  each  separately  to  that 
amount. 

Rule  ab8olute(c)(l)<. 

(c)  Ral«t  and  qrderi  of  K.  B.  10.« 

(6)  Traml  v.  Rivaz  and  another,  T.  R.  16  G.  8.  B.  R.  •  "  In  an  action  on  tke  reoofni'* 
anee  of  bai],  leave  wao  given  to  jtav  proceedui||a  on  payment  of  the  sam  sworn  to,  ^n.  2001. 


tiie  eosta  in  the  original  action,  and  the  coati  against  the  bail,  and  of  the  applicadon;  «ltboarii 
on  eaoae  ahewn  it  appeared  that  the  defendant  was  sone  ahread,  and  that  the  plamtiff  had 
recovered  600/.'* 

(c)  The  diitinctbn  is  between  bail  to  the  actioo  and  bail  to  th6  sheriff;  the  latter  are  liable* 
to  the  whole  debt  (without  regard  to  the  sum  sworn  to)  and  costs,  provided  the  amonat  does 
not  exceed  the  penalty  of  the  bail-bopd.  SUvttifion  V.  Cameron,  8  Term  Rep.  28.  Orton 
V.  Vineeia,Cvw^.  71.  So  in  C.  B.  MUehil  v.  CUdbons,  1  H.  Blac.  76.  So  the  sheriff  ia 
liable  to  the  whole  amoant  if  he  discharge  the  defendant  withoat  taking  a  bail-bond,  /^mcs-  ^ 
ton  V.  CamiTon  snpca:  or  geneniUy,  npon  an  attachment  againat  him  far  jm»C  bringing  io  the 
hudj,    F^noidi  V.  Maekintoth,  1  H.  Blac.  23.  Heppel  y.  King,  7  Term  Re|K  870. 

(1)  Vide  Jacob  v.  Boufes,  6  East,  812.  .  '   ^ 

*  The  reaaon  of  making  this  rule  which  is  particularty  worded  may  be  catbered  from  the 
caae  of  Gtnbaldo  v.  Cognoni,  M..8  Ana.  Salk.  102.  where  Lord  Bolt  held,  that  if  the  sam 
raoovered  exceeded  the  snm  in  tbeaf  diamr  the  bail  were  not  liablis  at  all,  becaaae  their  ra- 
eogttizanca  was  to  answer  the  condemnaiion,  which  ra  that  case  could  not  be. 
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Parr  v.  Eliaacm  and  Others. 

lEMt,92.    Not.  14, 1800. 

[S.  C.  at  Nisi  Prita,  3  Esp.  210.] 

A  hSiX  of  eicbaBm  pajable  to  A.  or  ordei*  which  wm  Ic^  in  iti  ineoption,  wit.  bj  him  in- 
4onod  to  JB.  fir  an  nmriooi  coouderstion,  who  potted  it  to  a  third  penon  for  a  TaJnable 
^  AOnuderatioBt  without  noiieo  of  the  otoiy,  iij  whom  it  wat  ptid  to  J9.'t  atqgnoot  aAor  hit 
bankraptcy,  in  tatisfaction  of  a  debt  owiii£  to  the  bankmpt's  ettate:  held  that  the  iodofao- 
nent  or  ^.  to  i?.  on  an  Atariont  aceonnt  did  not  oTokl  the  bill  in  the  handt  of  an  innocent  hold* 
•r  bjr  virtne  of  the  ttat  of  otnry  ;  and  that  BJ*i  aat^eet  being  clothed  with  the  Hsbti  of 
nch  bnocent  iodoraee  wore  ontitled  to  hold  the  bill  a^piinat  «fl.,  though  aa  between  3.  and 
B*  the  aecnritjr  wat  vokl.  An  agreomenton  ditconitting  a  bill  that  tlw  partjr  tboald  take  kt 
part  pajrmont  another  bill  which  had  time  to  ran  at  caab,  altboogb  the  fwl  ditoout  wao 
taken,  it  ntorio&t. 

JN  trover  for  a  bill  of  exchange,  it  appeared  that  the  plaintiff,  rending  at 
Liverpool^  in  1709  became  possessed  of  me  bill  in  question,  which  was  drawa 
by  a  correspondent  in  the  West  Iniies  upon  a  house  in  London  in  favour  of 
ihe  plaintiff  or  his  order,  and  accepted  payable  oathe  27th  ot  Jvly  1800. 
The  plaintiff  having  occasion  to 'raise  money  applied  to  the  house  of  PersefU 
find  Bodeker  on  the  ISth  of  Jufie  1700  to  discount  the  bill,  which  they  agreed 
to  do  and  took  the  full  discount ;  stipulating  however  that  the  plaintiff  should 
in  part  payment  of  the  money  take  their  acceptance  of  a  bill  to  be  drawn  by 
him  on  them  at  three  months  date,  which  was  done  accordingly ;  and  at  the 
came  time  the  plaintiff  indorsed  the  original  bill  in  question  to  *  them.  Per* 
sent  and  Bodeker  became  bankrupts  in  ^teniher  1790,  having  first  negotiated 
the  bill ;  and  the  same  was  afterwards  paid  to  the  defendants,  as  assignees  un- 
der their  cdhimission,  in  satisfaction  of  a  debt  due  to  the  bankrupts'  estate. 
Jt  also  appeared,  that  after  the  bankruptcy  the  plaintiff  was'  obliged  to  take  up 
lind  pay  the  bill  drawn  by  him  upon  the  bankrupts  and  accex>tcfd  by  them.  At 
the  trial  before  Lord  Kenyon  at  Guildhall j  it  was  contended  on  the  part  of  the 
plaintiff,  that  the  indorsement  of  the  bill  by  him  to  the  bankrupts  for  an  usuri- 
ous  consideration  avoided  the  security  by  the  stat.  12  AnU)  -st  2.  c  16.  where- 
by all  bonds  and  assurances  for  **  payment  of  any  money  to  be  lent  upon  usu>- 
ry,  &c.  shall  be  "  void ;"  which  has  been  holdeh  to  avoid  securities  of  this 
kind  even  in  the  hands  of  innocent  indorsees  for  a  valuable  consideration 
without  notice.  Lowe  v.  Waller, ^  Dougl,  736,  and  Bowyer  v.  Bmnpton{a). 
But  Lord  Kenyon  was^  of  opinion  that  die  assignees  of  the  bankrupt  had  a 
right  to  protect  their  possession  of  the  bill  by  the  title  c^  the  party  from  whom 
ihey  received  it  in  payment,  who  was  an  innocent  holder ;  and  that  the  bill  be- 
ing valid  in  its  inception  the  statute  of  usury  did  not  Apply , to  the  present  case : 
and  thereiH)oa  the  plaintiff  was  nonsuited.  A  rule  hamng  been  obtained  on 
e  former  cuiy  in  this  term,  calling  on  the  defendants  to  shew  ^ause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial  had, 

LaaVf  and  Wood,  we^e  ^ow  called  unpnr  to  support  the  rule.  It  is  clear  that 
the  consideration  for  indorsing  the  bill,  as  between  the  plaintiff  and  the  bank- 
rupts, was  usurious,  and  if  it  had  come  to  the  hands  or  the  assignees  imme- 
diately from  the  bankrupts,  their  title  must  have  been  afifected  by  the  usury. 
But  though  ihe  defendants  may  be  considered  as  standing  in  the  situation  of 
Innocent  holders,  yet  the  instrument  itself  is  avoided  liy  me  statute  of  usury, 
€uid  no  title  could  be  conveyed  by  the  plaintiff's  indorsement.  The  bill  being 
originally  mad@  pnyable  to  the  plaintiff  or  his  order*  without  his  indorse- 
ment it  w«8,  not  negotiable,  aor  was  any  assurance  in  law  to  any  other  per- 

«,-: '"     .    ., ^ r i 

ifl)  %  E^  1165,  npe»  tlw  Gaming  Act  9  Ann.  e.  14,   -^ 
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mb:  thenAe  nrarions  considentioii  was  eo-temporaneoiis  with  the  fint  ex- 
istence of  the  uutnimeiit  as  an  usunince  to  the  oankrupts.  Suppose  the  bill 
had  been  dnwn  by  the  plaintiff  himself  payable  to  his  own  order,  and  he  had 
agfe^  to  indorse  U  for  an  usurious  consideration,  it  cannot  be  pretended  bat  that 
it  would  haye  been  void  by  the  statute  ;  this  then  is  the  same  in  effect ;  for  ev- 
ery indorsement  is  as  it  were  a  new  drawing  of  the  bill(a) ;  and  the  assignees, 
though  innocent  holders,  must  in  any  action  upon  the  bill  derive  title  through 
the  first  indorser.  If  the 'bankrupts  could  not  have  maintained  an  action 
against  the  plaintiff  upon  his  indorsement  on  account  of  its  being  an  assur- 
ance for  an  usurious  consideration,  neither  could  any  subsequent  holder  ac- 
cording to  the  construction  put  upon  the  statute.  Then  it  is  inconsistent  to 
say  tlmt  though  no  action  could  be  maintained  against  the  first  indorser,  yet 
that  title  may  be  made  tbirough  him  to  another. 

Erskine^  Uilla  and  Taddy,  contra,  were  stopped  by  the  Coujt. 

Lord  Kbn YQV,  C.  J.  There  is  nothing  in  the  pouU ;  and  it  might  be  at- 
tended with  serious  oons€(|aences  if  it  could  be  sujpfiosed  thajt  the  Coiirt  en- 
tertained any  doubt  upon  it  The  coimnerce  of  this  country,  subsists  upon 
paper  credit ;  but  if  this  action  could  bo  maintained  no  man  would  be  safe  in 
taking  even  a  bank  «f  Ei^land  post  bill  payable  to  order ;  for  however  just 
and  l^al  it  might  be  in  its  inception,  if  the  |)ayee  passed  it  to  another  for  an 
usurious  consi&ration,  it  is  now  contended  tliat  it  would  be  void  in  the  hands 
of  any  subsequent  innocent  holder,  and  might  be  recovered  from  him.  Where 
the  bm  itself  in  its  original  ^mation  is  given  for  an  usurious  consideration 
the  words  of  the  statute  of  Anne  are  peremptory  that  the  assurance  shall'  be 
void ;  and  the  construction  which  has  been  put  upon  the  statute  has  gone  iar 
enough  in  paying  that  it  shall  be  avoided  even  in  the  hands  of  an  innocent 
indorsee  without  notice.  But  no  ca.<^e  has  gtme  the  lenirth  now  contended  for, 
nor  do  the  wordi*  of  the  statute  require  it.  Here  the  bill  was  fair  and  legal 
in  its  concoction,  and  therefore  no  advantage  can  be  token  x>f  what  happened 
afterwords  against  bona  Jide  holders(l).  'the  dcfendsmts '  stand  clothed  with 
the  rights  of  the  party  from  whom  they  received  the  bill  in  payment,  and  rhusi 
therefore  be  taken  to  be  holders  for  a  valuable  cx>nsidcratioa  without  notice. 
I  referred  at  the  trial  to  a  case  in  Siderfinf^O)^  which  Is  a  very  leading  author*. 
ity,  wherein  it  is  said,  that  though  a  conveyance  may  in  its  creation  be  frauds 
nlient  and  voidable  as  against  a  purchaser,  yet  it  may  bocottie  valid  by  mattex 
ex  po^  facto :  and  that  a  person  to  whom  a  conveyance  was  made  which  w«at 
Toluntary  in  its  creation,  and  therefore  voidable,  might  be  protected  by  t^e  tstiet 
of  a  sul^eouent  purchaser  for  a  valuable  consideration  who  had  acqiund  an 
interest  in  it 

Per  Curiam,  Bule  di8ciiaifei»(c)(2). 

(«)  Vide  2  B«rr.  e74.  ~"^ 

(1)  VUo  Danid  ▼.  Cartony^  1  Eip.  274.    Bwk  v.  LifnngtUmt  )  CksM*^  Qk  la  Emr 

M.    JWte  ▼.  JIfef .  1  Bay,  47a  -^-*nw 

ib)  Prvdgtn  v.  Lann^m^  1  Sid,  ISI.    Sm  a1«>  LotpflUr  v.  Carttmi,  Ca*.  m  Eo.  tsmp 

Ld.  TMot,  187.  Wbera  a  pordiaaer  for  a  inalmible  oonaideratioii,  bat  WMb  aotiee,  protected 


'  by  viakiiig  thie  throngb  a  third  perMsa  whoa^  tiile  eould  aoi  .be  impeacbed  by  notiee 
«f,the  prior  defect  And  aeveral  cases  iii  9  Vern.  169,  where  porchasers  ftr  valaable  consid- 
aiatioa  wttbeat  noKce  have  protected  themselves  by  getting  a  1^1  tjlke»  tbouch  obtakied  oric- 
DsUy  by  viidDe  means.  .  ^ 

(e)  vide  Ferrall  v.  Sftoen,  1  flavnd.  2fM,  that  a  bond  wbicb  was  good  when  made  is  not 
avoided  by  a  svbseqnent  nsnrions  contract  for  delayinc  the  day  of  payment  of  it    And  vL  a. 
1.  by  Seijt  WilliamM^  where  all  the  eases  are  very  ably  collected;  and  CuiKberi  v.  BdUy 
8  "ftim.  Rep.  880.  '* 

(2)  [A  similir  point  has  been  decided  in  Massacbvsetts,  where*  as  m  EnglaBd,  a  pnoiis- 
oofy  Mis,  made  on  a  nsnioas  contract,  is  void  even  in  the  bands  of  a  bon^  fide  bolder  Ibr 
valOT.  (See  4  Mass.  R.  ise.  161, 10  do.  121. 128.)  It  Was  reled  m  Jtnigkk  v.  Putium^  8 
Ptdt  184,  that  nsnry  between  the  mdoiser  aod  mddrsee  m  the  transftr  of  «  negotiable  nota, 
aihets  only  Uie  promise  of  the  vidorMr,  and  cannot  be  set  np  as  a  defence  to  an  action  by  tho 
Morses  aganist  ti^  maker^  In  Comieetient,  however,  the  decision  of  the  i 
bsaa  dirady  die  ethw  way.    8se  Lloyd  ▼.  Xkaeh,  2  Con.  R.  175.— W.] 
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Vandyck  and  Others  v.  Hewitt. 

1  Eatt^  M,  Not:  24, 1800. 

The  premium  paid  on  an  iIle|Bl  iosorance  to  cover  a  trading  with  an  ^nemy  cannot  be  recov- 
ei^ed  bacls  thoagh  tbt  underwriter  cannot  be  compelled  to  make  good  the  lofi. 

THE  plaintiff  declared  upon  a  policy  of  insurance  on  goods  at  and  from 
London  to  Embden  or  Amsterdam,  at  a  premium  of  tttn  guineas  per  cent,  to 
return  five  upon  their  arrival  at  the  place  of  destination ;  with  an  averment 
that  the  insurance  was*  made  for  the  benefit  of  certain  persons  therein  named; 
and  then  declared  as  upon  a  loss  by  capture  in  the  course  of  the  voyage  in- 
sured. The  declaration  also  contained  counts  for  money  pafd,  and  for  money 
had  and  received. 

The  goods  w«re  shipped  on  board  a  Prussian  neutral  vessel,  on  account, 
partly  of  the  plaintifis  who  were  naturalized  foreigners  resident  in  London^ 
ahd  partly  of  certain  other  persons,  aliens,  then  resident-  in  Holland,  At  the 
trial  at  QuUdhaU,  the  insurance  itself  was  abandoned  on  the  ground  of  its 
being  intended  to  covei*  a  trading  with  an  enemy's  country,  Holland  being  at 
the  time  of  such  insurance  in  a  state  of  hostility  with  this  kingdom ;  and 
therefore  falling  within  the  decision  of  the  case  of  Potts  v.  BeU,  8  Term^ 
Bep.  648,  but  it  was  contended  that  the  plaintiffs  were  entitled  to  recover 
back  the  premium,  because  the  policy  never  attached,  and  consequently  the 
dc^fendant's  risk  never  commenced.  Lord  Kenyon  permitted  a  verdict  to  be 
taken  for  the  plaintiff  for  that  amount,  with  liberty  to  the  defendant's  counsel 
to  move  to  set  that  aside,  and  to  enter  a  verdict  for  the  defendant. ,  A  rule  nisi 
was  accordingly  obtained  on  a  former  day  in  this  term  for  that  purpose ; 
against  which 

J^skine,  Park,  and  /.  Warren,  now  shewed  cause.  Here  was  no  fraud 
intended,  as  in  the  case  of  smuggling  transactions.  The  assured  are  neu-  ' 
tral  foreigners,  who  have  paid  money  to. the  defendant  for  a  certain  considera- 
tion the  benefit  of  which  they  are  precluded  from  receiving  by  a  rule  of  pub- 
lic policy :  it  is  but  just,  therefore,  that  as  the  insurance  never  attached,  and 
the  underwriter  has  not  incurred  any  risk,  he  should  not  be  suffered  to  retain 
the  consideration,  Tyre  v.  Fletcher,  Gowp.  668.  Admitting  the  contract  to 
be  illegieil,  yet  according  to  Lacaussade  v.  White,  7  Term  Rep.  535,  the  party 
who  has  deposited  money  upon  an  illegal  consideration,  (as  in  that  case  upon 
an  illegal  wager)  may  recover  it  back  again  even  after  the  event  is  determined 
against  him.  They  also  referred  to  the  case  of  Nesbitt  v.  Whitmore  in  Easter 
term  last,  where  this  point  was  agitated,  and  where  finally  the  premium  was 
retumed(a)^  .  '  - 

Law  and  Garrow,  contra  were  stopped  by  the  Court. 

Lord  KeniTon,  C.  J.  There  is  no  distinguishing  this  on  principle  from  the 
common  case  of  a  smtiggling  transaction.  Where  the  vendor  assists  the  ven- 
dee in  running  the  goods  to  evade  the  laws  of  the  Country  hen^annot  recover 
back  the  goodfs  themselves,  or  the  value  of  them(&).     The  nile  has  been  set- 

(a)  In  that  caae,  under  similar  circnrostances  with  the  present,  Gile»  for  the  plaintiff  ad-' 
roitted  that  he  could  npt  recover  the  Ices  upon  the  policy  aince  the  determination  in  Bell  v. 
PoUs:  but  he  contended  that  the  plaintiff  was  entitled  to  take  a  verdict  (or  the  premium* 
whieb  had  not  been  paid  into  Court.  This  was'  resisted  by  Park  for  the  defendant,  on 
the  ground  that  no  such  question  had  benn  reserved  at  the  trial.  Et  per  Curiam.  •  That 
point  not  having  been  made,  and  the  jury  not  having  assessed  any  such  damages,  but  only 
the  amonnt  of  me  loss  to  be  recovered,  supposing  thiB  plaintiff  to  be  entitled  to  it  in  point  of 
law  we  cannot  now  interpose  any  other,  sum  in  lieu  of  their  verdicU  Whereupon  Gt/es 
prtnred  leave  to  amend  the  verdict  by  the  Judge's  notes.  Tht  Court  with  much  reluctance, 
and  with  a  Tiew  to  a  compromise,  granted  a  rule  to  shew  cause.  And  aHerwards  it  was  agreed 
between  the  parties,  that  the  premium  should  be  repaid,  without  costs  on  either  side. 

(6)  Vide  Cluga*  v.  Penaluna.  4  Term  Rep.  466.  and  Waymall  v.  i2e«i,  6  vol.  599 
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tied  .at  all  times,  that  where  both'  parties  are  in  pari  delicto,  which  is  the  case 
here,  potior  est  conditio  pouidentis, 

.    Lb  Blanc,  J,    The  ground  of  the  determination  in  Lacaussode  v.  White 
has  been  since  very  much  canvassed  in  a  latter  case  of  Howgon  v.  Hancdcky  8 
T^rm  Rep.  576,  where  it  was  considered  that  money  depositedupon  an  illegal 
wager,  apd.pafd  over  to  the  winner,  could  not  be  recovered  back  from  him. 
Per  Curiam^    ^  / 

Rule  absolute  for  the  verdict  to  be  entered  for  the  defendant(/)(l). 


Johnson  and  Another  v.  CoUings. 

1  East,  98.    Nov.  25, 1800, 
f  ■      .  . 

A  Biera  pronuM  by  a  debtor  to  his  creditor,  that  if  he  woald  draw  a  bill  open  him  at  a. certain 
date  for  the  amount  of  hia  demand  he  ahoald  then  have  the  money  and  would  pay  it,  does 
not  amonnt  in  law.  to  an  acceptance  of  the  bill  when  drawn;  And  an  indorsee  for  a  valaable 
oooaideratiQn,  between  whom  and  the  drawee  no  communication  passed  at  the  time  of  his 
taking  the  bill,  oon  neither  reeoYer  upon  the^covnt  as  for  an  acceptance,  nor  on'  the  gene^ 
fal  coaats  as  for  money  had  and  received^  &o.  - 

THE  plaintijQs  declared  in  the  first  count  against  the  defendant  as  the  aci> 
ceptbr  01  a  bill  of  exchange  drawn  by  one  Ruff,  dated  the  25Ui  of  October 
1TO9,  and  directed  to  the  defendant,  whereby  ne  was  required  two  months 
ai!ier  date  to  pay  to  the  order  of  the  drawer  23/.  IO5. 6<j.  value  received,  which 
hill  wai  afterwsirds  indorsed  by  Ruff  to  one  Jane  Ruff,  and  by  her  to  the 
plaintifis.  There  were  other  general  counts  for  money  had  and  received, 
money  paid,  and  upon  an  account  stated.  To  which  there  was  a  plea  of  the 
general  issue. 

At  the  trial  before  Le  Blanc,  J.  at  the  last  Worcester  assizes,  it^  appeared 
in  evidence  that  Ruff,  haying  furnished  goods  to  the  defendant  to  the  amount 
of  the  bill,  applied  to  him  for  payment,  when  the  defendant  excused  himself 
at  that  time,  but  said  that  if  Ruff  would  draw  on  him  a  bill- at  two  months 
from  the  25th  of  October  for  the  amount  he  should  then  have  money  and 
would  pay  it.  .  Ruff  afterwards  drew  the  bill,  in  question,  dated  25th  of 
October  at  two  months,  but  it  never  was  in  fact  presented  to  the  defendant  for 
his  acceptance ;  nor  did  he  ever  in  fact  accept  it,  otherwise  than  a3  is  stated 
above.  It  was  said  at  the  trial  to  be  the  practice  at  Bristol,  where  the  defend^, 
ant  lived,  not  to  accept  bills  or  tp  have  them  presented  for  acceptance.  Ruff^ 
to  whose  own  order  it  was  made  payable,,  having  indorsed  the  bill,  afterwards 
passed  it  to  the  plaifitifis  in  discharge  of  an  old  debt :  but  no  communication 
took  place  at  the  .time  between  the  plaintifis  and  the  defendant.  Aft^r  this 
and  oefore  the  bill  became  due  Ruff  became  a  bankrupt ;  and  when  the  bill 
was  due  the  plaintifis- presented  it  to  the  defendant  for  payment,- who  then  3e« 
clined  it  ^onr  account  of  Ruffes  banl^ptcy  without  an  mdemnity,  admitting 

'(f)  So  in  Lowry  y.  Bourdieu,  Don|L  468,  the  Court  held,  that  the  assured  coald  not  recover 
back  the  premhim  paid  upon  a  gaming  policy  svitbont  interest,  which  b  illegal  within  the  stat. 
19  G«o.  9.  c  S7.  [See  also  Morek  v.  Abfil,  8  Bos.  &  Poll.  86.  Lubbock  t.  Potti,  7  East 
4M.     McCuUvm  r.  Chmrlay,  8  Johna.  Hep.  147.] 

(1)  [In  Penns/lvania,  the  faiw  is  now  settled,  whatsbever  donhts  may  ha?a  ibrmeriy  ex« 
isted,  that  no  action  can  be  maintained,  to  recover  a  sum  of  moitej  alleged  to  have  be^  loat 
by  the  defendant  to  the  plaintiff  upon  a  wager  or  bet'  Ed^etl  v.  McLnughUn,  6  Wh.  176, 
B«t  the  nioney,  if  deposited  with  a  stakeholder,  may  be  recovered  by  the  betteV  on  a  horse- 
nee  either  from  the  winner  or  atakeholder.  Jipp  v.  Corydl;  8  P.  R.  484.  This  last  case, 
boivever,  was  decided  vnder  antot  of  assembry  especially  applicable  to  that  particular  apeoiea 
of  gambling.  The  general  rale  stated  ia  the  caae  is  the  text  is  well  establiabed  in  Penn. 
Money  paid  over  volnntarily,  in  pursuance  of  an  illegal  bet,  cannot  be  recovered  back.  And 
so  atalnds  the  rule  m  n|;ard  to  all  voluntary  payment  of  monoy  upon  contracts  which  are  void 
mevely  b«eaBse  ef  their  being  mala  vrohibtia.  McAUUUr  v.  Haffman^  16  S,  &  R.  147, 
8peiM€  r.  M*C9y^  6  W.  8c  8.  486.--W.] 
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however  that  he  owed  the  money  either  to  Ruff  at  to  Ruffes  aseigfnees.  The 
learned  Judge  was  of  opinion  that  a  mere  proniMe,  such  as  this,  toaocept  a 
hill  when  it  ^ould  he  drawn,  at  least  nnkss  made  to  a  third  person,  or  ac- 
companied at  least  with  ctrcumstancea  which  mi^ht  induce  a  third- person 
to  taKe  the  bill,  (which  was  not  the  case  here,)  did  not  amount  to  an  accept- 
ance, and  therefore  the  plaintifls  were  hot  entitled  to  reoojrer  on  me 
first  count.  Aad  that  as  there  had  been  no  communication  between  these 
parties  at  the  time,  nor  any  oonsideration  having  passed  as  between  them,  there 
was  no  evidence  to  warrant  a  finding  for  the  puuntifis  on  either  of  the  money- 
counts  :  whereupon  he  directed  a  nonsuit  to  be  entered,  with  liberty  to  the 
Slaintifis  to  move  to  set  it  aside  and  enter  a  verdict  for  the  amount  of  their 
emand,  if  the  Court  should  be  of  opiniofn  that  they  were  entitled  to  recover 
on  either  of  the  counts.  A  rule  nisi  was  accordingly  obtained  for  this  pur- 
pose on  a  former  day. 

WiUiams,  Serjt.,  who  was  now  to  hav6  shewn  cause,  was  stopped  by  the 
Court. 

Wigley  and  Clifford  in  support  of  the  rule.  Ist  A  promise  to  accept  a 
bill  when  drawn  amounts  in  law  to  an  acceptance.  In  rillam  and  Rne  v. 
Van  iffierflj^add  Hopkins^  3  Burr.  1C63,  the  plaintiffs  having  advanced  mbner 
to  one  White  upon  Uie  faith  of  a  written  assurance  by  letter  from  the  defend- 
ants **  that  they  would  accept  such  bills  as  the*  plaintiffs  should  in  a  month's 
time  dra^v  upon  them  for  &)0l.  upon  the  credit  of  Wkite,*^  the  Court  after 
much  deliberation  held'  that  whether  it  were  an  actual  acceptance,  or  a  loan 
to  White  upon  the  credit  of  the  defendants,  it -would  equally  bind  the  latter. 
But  Lord  Mansfield  there  said,  lb.  1669,  "  This  amounts  to  the  same  thing  as 
an  acceptance.  /  wUl  give  the  bill  dtte  honor  is  in  efiect  accepting  it.  if  a 
man  agree  that  he  will  do  the  formal  part,  the  law  looks  upon  it,  in  the  case 
of  an  acceptance  of  a  bill,  as  if  actually  done*"  WUmot,  J.  said,  lb.  1673, 
^  An  agreement  to  accept  a  biU  to  be  (brawn  in  future  would,  as  it  seems  to 
me,  by  connexion  and  relation  bind  cm  account  of  the  antecedent  relation. 
And  1  see  no  difference  between  its  being  before  or  after  the  bill  was  drawn." 
Yates  J  J.  said,  lb.  1674,  '<  This  agreement  to  honor  the  bill  was  sr  virtual  ac- 
ceptance of  if  Agf^in,  "  A  promise  to  accc^pt  is  the  samie  as  an  actual  ac- 
ceptance." Aston,  J.  said,  "  The  defendants  have  undertaken  to  honour  the 
plaintiffs*  draft,  therefore  they  are  bound  to  pay  it"  The  same  doctrine  waa 
admitted  in  Mason  v.  Hunt,  Dougl.  297;  but  that  was  a  conditional  accept- 
ance, and  the  condition  was  afterwards  broken.  In  Powell  v.  Monnser^  1  Atk. 
611,  there  was  an  assurance  by  letter 'that  the  bill  should  be  accepted,  which 
was  holden  sufficient 'to -bind  the  drawee ;  but  that  was  after,  die  bill  was 
drawn.  2dly,  Supposing  this  not  to  amount  in  la\ir  to  an  acceptance,  yet 
there  is  sufficient  consideration  to  sustain  a  verdict  for  the  plaintifis  on  the 
money  counts.  The  defendant  owed  Ruff  this  money ;  and  his  promise  to 
honour  the.bill  when  drawn  was  an  agreement  to  take*  as  his  creditor  any 
person  to  whom  Ruff  should  appoint  the  money  to  be  paid,  ^i^  then  having 
by  his  indorsement  appointed  the  money  to  be  paid  to  the  plaintiffi,  it  raises 
an  assumpsit  in  law  by  the  defendant  to  pay  them  so  much.  And  the  authori* 
ly  having  been  given  by  Ruff  before  his  bankruptcy  that  event  cannot  vary 
me  case.  It  was  holden  in  Fenner>.  v.  Nears(a)  that  gmend  indebitatus  as-^ 
sumpsit  would  lie  by  the  assignee  of  a  respondentia  bond  against  the  obligor,, 
who  hotd  before  engaged  by  an  indorsement  on  the  bond  to  pay  die  dame  to 
any  assignee :  though  it  was  agreed  that  .no  action  could  have  been  main- 
tained on  the  bond  itself  by  the  assignee  in  his  own  name.  It  was  there  also 
ft^oaitted  that  if  the  obligor  had  paid  the  asaignee,  the  former  might  have 
pleaded  pajrAient  fo  an  dcdon  on  the  bond  broii^ht  by  the  obligee.  And  it 
^  -    -  ,        .,. .  ^  - 

(a)  afilacReii.  1269.    Vidt alio  Innes t.  JHm/y, 8 Tenn Hap.  69tt.  whew tfas  iiilga 
PMBt  €f  a  8coUh  bond  wti  deemed  a^good  ooniidsntioa  to  npporlaa  ai9iHa|wjt  boco* 
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was  there  considered  that  the  agreement  amounted  to  a  particular  promise  to 
the  assignee  i^henever'  any  such  should  be.  Lord  C.  J.  De  Crreyy 
said,  that  the  contract  was  devised  to  operate  upon  subsequent  assignments, 
and  amounted  to  a  declaration  that  upon  such  assignment  the  money 
borrowed  should  no  longer  be  the  money  of  A.  but  of  B.  his  substitute.  So 
here  the  agreement  to  accept  amounts  to  a  particular  promise  to  the  holder  of 
the  bill  to  whom  it  is  negotiated  to  pay  him  the  ainount :  it  is  money  had  and 
received  to  his  use.  Thus  in  Tatlock  v.  Harris,  3  Term  Rep.  174,  a  bill  was 
accepted  by  the  defendant  payable  to  the  order  of  a  fictitious  person  whose 
supposed  indorsement  was  put  upon  it ;  so  that  being  incapable  of  proof,  no 
action  could  be  maintained  as  upon  the  bill.  But  the  Court  held  that  a  bona 
fide  indorsee  for  a  valuable  consideration  might  recover  against  the  acceptor 
upon  an  implied  assumpsit  for  money  paid  and  money  had  and  received. 
Lord  Kenyan  in  giving  judgment  said,  "it  was  an  appropriation  of  so  much 
money  to  be  paid  to  the  persoh  who  should  become  the  holder  of  the  bill." 
A^n,  in  Israel  v.  Douglas,  1  H.  Blac.  239,  A.  being  indebted  to  B,  for  bro- 
kerage^and^.  to  C.  for  money  lent,  B,  gave  an  order  to  A.  to  pay  C  the 
money  due  from  A.  to  B.,  which  order  A,  having  accepted,  a  majoniy  of  the 
Court  held  that  C.  might  maintain  an  action  against  A,  for  money  had  and  re- 
ceived. And  Gould,  J.  expressly  likened  it  to  the  case  of- a  man  having 
money  due  to  another  in  his  hands,  which  that  other  orders  him  to  pay  to  a 
third  person :  and  that  there  was  no  substantial  difference,  whether  one  in  fact 
pays  money  to  another  fox  a  third  person,  or  whether  he  gr\'es  the  other  an 
order  to  pay  over  so  much  money,  -to  v/hich  he  assents :  that  in  reason  and 
sound  law  it  was  money  had  and  received  to  the  use  of  such  third  person. 
Wilson,  J.  who  differed  on  that  point,  yet  agreed  that  the  action  was  main« 
tainable  on  the  count  for  the  insimul  Qomputassent.  There  is  this  further 
reason  for  holding  the  defendant  liable,  because  his  conduct  was  calculated  to 
deceive  third  persons  and  put  them  off  their  guard  :  for  if  there  had  been  no 
such  promise  to  pay,  the  plaintiffs  would  have  resorted  to  Ruff  at  once,  and 
not  have  deferred  their  application  till  after  the  bankruptcy  when  it  was  too 
late.  Besides,  there  was  a  subsequent  promise  by  the  de^pdant  to  pay  the 
bill  to  the  plaintiffs  if  they  would  indemnify  him  against  Ruff 's  assignee ; 
and  as  the  law  will  indemnify  him  that  is  the  same  thing. 

'  Lord  Kenton,  C.  J.  This  is  a  question  of  great  moment.  It  is  much  to 
be  lamented  that  any  thing  has  been  deemed  to  be  an  acceptance  of  a  bill  of 
exchange. besides  an  express  acceptance  in  writing  :  but  I  admit  that  the  cases 
have  gone  beyond  that  line,  and  have  determined  that  there  may  be  a  parol 
acceptance  :  that  perhaps  was  going  too  far ;  but  at  any  rate,  the  determina- 
tions have  gone  no  further ;  and  I  am  not  disposed  to  carry  them  to  the  length 
now  contended  for,  and  to  say  that  a  promise  to  accept  a  bill  before  it  is  drawn 
is  equally  binding  as  if  n\ade  afterwards.  It  is  n6t  generally  true,  that  a  pro- 
mise to  do  a  thing  is  the  same  Ching  in  law  as  the  actually  doing  it ;  it  cer- 
tainly is  i^ot  so  as  applied  to  this  case.  This  was  a  promise  to  accept  a  non- 
ex-isting  bill,  which  varies  this  case  from  all  those  which  have  been  decided 
upon  the  same  subject ;  and  L  know  not  by  what  law  I  can, say  that  such  a 
promise  is  binding  as  an  acceptance.  The  consequence  is,  that  th^  plaintiffs 
cannot  recover  upon  the  count  as  upon  an  acceptance  of  a  bill  of  exchange. 
As  to  the  oUier  ground,  if  we  were  to  suiSer  the  plaintiffs  to  recover  on  the 
general  counts,  we  must  say  that  a  chose  in  action  is  as8ignable(a),  a  doctrine 
to  which  I  will  never' subscribe.  I  cannot,  as  at  present  advised,  and  upon  the 
general  view  of  it,  agree  with  the  case  of  Fenner  \\  Mearsm  Blac.  Rep.  The 
result  of  it,  however,  seems  to  be  this,  that  the  determination  having  been 
made  according  to  equity  and  good  conscience,  the  Court  would  not  disturb 
the  verdict ;  and  I  doubt  whether  the  decision  can  be  sustained  on  any  other 

(a)  Vidt  Fbrih  r.  Stanton,  I  Sannd.  Rep.  210,  211,  and  n.  2.  by  Sent.  IVilliamt. 
Vol.  L  9 
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ground.  The  undertaking  there  indeed  was  in  writing ;  but  I  am  not  prepar- 
ed to  say.  that  that  makes  any  difference  :  though  a  distinction'  of  that'  kind 
wa^  much  dwelt  upon  in  another  case  as  supplying  a  want  of  consideration  (a) : 
but  that  has  never  been  adopted  since,  and  was  afterwards  expressly  over-rul- 
ed in  the  case  of  Rann  v,  Hughes  in  the  House  of  Lords(3).  *  However,  no 
question  of  that  sort  can  arise  here  ;  and  I  am  clearly  satisfied  that  there  is 
no  evidence  to  support  the  promises  laid  in  any  of  the 'counts. 

Grose,  J.  It  would  be  of  most  dangerous  consequence  to  relax  the  rule  of 
law  to  the  iextent  here  contended  for.  By  the  general  rule  a  chose  in  action 
is  not  assignable,  except  by  the  custom  of  merchants.  The  assignment  of  a 
chose  in  action  by'a  bill  of  exchange  is  founded  on  that  law,  and  cannot  be 
carried  further  than  that  will  warrant  it ;  and  no  authority  has  been  cited  to 
shew  that  by  the  law  merchant  a  mere  promise  to  accept  a  bill  to  be  drawn  in 
future  amounts  to  an  actual  acceptance  of  the  bill  when  drawn.  Then  we 
have  no  authority  to  extend  the  rules  which  have  been  hitherto  established. 
As  to  the  general  counts,  if  we  were  to  permit  the  plaintiflfs  to  recover  on  this 
evidence,  it  would  be  making  all  choses  in  action  assignable,  which  cannot  be 
contended  for,  and^ould  throw  the  whole  system  into  confusion. 

Lb  BlancT,  J-  In  the  case  of  Pierson  v.  Dunlop,  Cowp.  573,  Lord  Mans- 
field limited,  and  truly  limited,  the  doctrine  which  had  been  before  laid  down 
in  JPillans  v.  Van  Mierop.  He  there  says  **  It  has  been  truly  said  as  a  gen- 
eral rule,  that  the.  mere  answer  of  a  merchant  tp  the  drawer  of  a  bill,  saying, 
He  toilf  duly  honour  tV,  is  no  acceptance  ;  unless  accompanied  with  circum- 
stances which  may  induce  a  third  person  tatake  the  bill  by  indorsement:  but 
if  there  are  any  such  circumstances,  it  may  amount  to  an  acceptance,  though 
the  answer  be  contained  in  a  letter  to  the  drawer."  Therefore,  he  explains 
and  limits  his  own  rule  which  he  had  before  delivered  concerning  such  an  ac- 
ceptance, confining  it  to  the  case  where  credit  is  given  by  a  third  person  upon 
the  faith  of  such  an  assurance,  on  which  he  acts,  and  by  which  he  is  induced 
to  take  the  bill. 

Lord  Eenyon,  C.  J.  added,  that  he  thought  ^at  the  admitting  a  promise 
to  accept  before  the  existence  of  the  bill  to  operate  as  an  actual  acceptance  of 
it  afterwards,  even  with  the  qualification  last  mentioned,  was  carrying  the 
doctrine  of  implied  acceptances  to  the  utmost  verge  of  the  law  ;  and  he  doubt- 
ed whether  it  did  not  even  go  beyond  the  proper  boundary :  though  this  case 
was  not  helped  even  by  that  opinion. 

Rule  discharged(c)(l). 

(a)  Vide  the  opinion  of  Wilmot,  J.  delivered  in  Pillans  v.  Van  Mierop,  8  Bnrr.  1670, 1. 

ib)  7  Term  Rep.  350.  n.     [S.  C.  4  Bro.  Pari.  Ca.  27.  Toml.  edit] 

(c)  In  JSeatoes*  Lex  Merc.  454.  pi,  16.  it  i8«iid,  "  If  the  possessor  (t.  e.  of  a  bill  of  ex- 
change) hath  neglected  to  demand  acceptance  before  the  drawer's  failure,  and  the  person  to 
whom  it  is  directed  has  advice  thereof,  he  cannot  be  compelled  to  accept  the  draught,  thongh 
previoos  to  the  knowledge  of  the  drawer's  misfortunes  he  had  acquainted  him  toilh  his  inten- 
iion  to  honour  his  bill,  and  even  afterwards  confesses  that  he  should  have  done  it,  had  it 
been  presented  and  the  acceptance  demanded  before  the  advice  of  the  drawer's  failure  bad 
reached  him."  And  again,  p.  466,  pi.  112.  *'  He  that  verbally  .or  by  letter  has  promised 
to  accept  any  billk  drawn  on  bim  for  a  third  person's  account,  and  he  toyvhom  the  promise 
was  made  does  in  consequence  thereof  give  thi  third  person  credit,  relying  on  a  punctual 
compliance  ;  in  this  case,  he  that  has  engaged  his  word  is  obliged  to  fjxlnl  it,  or  be  answera- 
ble for  all  damages  that  shall  proceed  from  a  breach  thereof,  &c. 

(l)Vide  Chirke  v.  Cooke,  4  East,  67.  Wynne  f^  al.yr.Raiku  fr  ol,  6  Eait,  514. 
Jit  Evert  T.  Maton  4r  ah  10  Johns.  Rep.  207.  Wilton  v.  CUnunU^  8  Mass.  Rep.  9.  & 
seq:  M^Kim.  v.  Smith  if  Stunt,  1  Hall's  Amer.  Law  Jonm.  486.  Havns  v.  Griffin , 
Chip.  42. 
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M'Manus  v.  Crickett. 

1  Eait,  106.    Nov.  26, 1800. 

■Hitor  it  not  liable  io  treipafli  for  the  willnl  act  of  hii  aonrant,  sa  by  drivtag  hia  maatar'a 
carriage  againat  another,  done  withoot  the  direction  or  aaaent  of  the  maater.  Bat  he  ia  lia- 
ble to  anawer  for  ally  damage  ariaing  to  another  from  the  negligence,  or  nnakjlfnlimai  of  hia 
aenrant  acting  in  his  employ. 

THIS  case  was  very  much  discussed  at  the  bar,  upon  a  motion  to  set  aside 
a  verdict  for  the  plaintiff  and  enter  a  nonsuit,  by  Gibbs  and  Wood,  against  the 
rule,  and  Garrow  and  GUes  in  support  of  it.  The  Court  took  time  to  consid« 
er  of  their  judgment ;  and  afterwards  entered  so  fully  into  the  cases  cited  and 
the  arguments  urged  at  the  bar,  that  it  is  unnecessary  to  detail  them  in  the 
usual  form. 

Lord  Kenton,  C.  J.  now  delivered  the  unanimous  opinion  of  the  Court(a). 

This  ia  an  action  of  trespass,  in  which  the  declaration  charges  that  the  de- 
fendant with  force  and  arms  drove  a  certain  chariot  against  a  chaise  in  which 
the  plaintiff  was  riding  in  the  king's  highway,  by  which  the  plaintiff  was 
thrown  from  his  chaise  and  greatly  hurt.  At  the  trial,  it  appeared  in  evi- 
dence that  one  Brown,  a  secant  of  the  defendant,  wilfully  drove  the  chariot 
against  the  plaintiff's  chaise,  but  that  the  defendaiiV  was  not  himself  pres- 
ent(&),  nor  did  he  in  any  manner  direct  or  assent  to  the  act  of  th€l  servant,  and 
the  question  is,  if  for  this  wilful  and  designed  act  of  tl^e  servant  an  action  of 
trespass  lies  against  the  defendant  his  master  ?  As  this  is  a  question  of  very 
general  extent,  and  as  cases  were  cited  at  the  bar,  where  verdicts  had  been 
obtained  against  masters  for  the  misconduct  of  their  servants  under  similar 
circumstances,  we  were  desirous  of  looking  into  the  authorities  on  the  subject 
before  we  gave  our  opinion  ;  and  afler  an  examination  of  all  that  we  could 
find  as  to  this  point,  we  think  that  this  action  cannot  be  m!aintained.  It  is  a 
question  of  very  general  concern,  and  has  been  often  canvassed ;  but  I  hope 
at  last  it  will  be  at  rest.  It  is  said'  in  Bro.  Abr.  tit!  Trespass,  pi.  435.  "  If 
my  servant,  contrary  to  my  will,  chase  my  beasts  into  the  soil  of  another,  I 
slull  not  be  punished."  And  in  2  Roll.  Abr.  553.  **  If  my  servant,  without 
my  notice,  put  my  blasts  into  another's  land,  my  servant  is  the  trespasser,  and 
not  I ;  because  by  the  voluntary  puttings  of  the  beasts  there  without  my  as- 
sent,  he  gains  a  special  property  for  the  time,  and  so  to  this  purpose  they  are 
his  beasts."  I  have  looked  into  the  correspondent  part  in  Vin.  Abr.  and  as 
he  has  not  produced  any  case  contrary  to  this,  I  am  satisfied  with  the  author- 
ity of  it.  And  in  Noy's  Maxims,  ch.  44.  "  If  I  command  my  servant  to  dis- 
train, and  he  ride  on  the  distress,  he  shall  be  punished,  not  I."  And  it  is  laid 
down  by  Holt,  C.  J.  in  Middleton  v.  Fncler,  Salk.  282,  as  a  general  position^^ 
^  that  no  master  ia  chargeable  With  the  acts  of  his  servant  but  when  he  acts  - 
in  the  execution  of  the  authority  given  him."  Now  when  a  servant  quits 
sight  of  the  object  for  which  he  is  employed,  and  without  having  in  view  his 
master's  orders  pursues  that  which  his  own  malice  suggests,  he  no  longer  acts 
in  pursuance  of  the  authority  given  him,  and  according  to  the  doctrine  of 
Lord  Holt  his  master  will  not  he  answerable  for  such  act.  Such  upon  the 
evidence  was  the  present  case  :  and  the  technical  reason,  in  2  Soil.  Abr.  with 
respect  to  the  sheep  applies  here  ;  and  it  may  ]be  said,  that  the  servant  by 
wilfully  driving  the  chariot  against  the  plaintiff's  chaise  without  his  master's 
assent  gained  a  special  property  for  the  time,  and  so  to  that  purpose  the  char- 

(a)  jLatartnce,  J.  waa  preaent  b  Coort  when  the  eaae  waa  ai|ned  on  a  former  day  m  the 


(6)  Ho  person  waa  in  the  carriage :  the  act  waa  done  hj  the  servant,  either  in  going  for» 
or  ailer  he  bad  aet  down  hia  masten 
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iot  was  th6  servant's.  This  doctrine  does  not  at  all  militate  with  the  cases  in 
which  a  master  has  heen  holden  liable  for  the  mischief  arising  from  the  neg- 
ligence or  unskilfuluess  of  his  servant  who  had  no  purpose  but  the  execution 
of  his  master's  ojders  ;  but  the  form  of  those  actions  proves  that  this  action 
of  trespass  cannot  be  maintained :  for  if  it  can  be  supported,  it  must  be  upon 
die  ground  that  in  trespass  all  are  principals ;  but  the  form  of  those  actions 
shews,  that  where  the  servant  is  in  point  of  law  a  trespasser,  the  master 
is  not  chargeable  as  such,  though  liable  to  make  a  compensation  for.  the 
damage  consequential  from  his  employing  of  an  unskilful  or  negligent  ser* 
vant.  The  act  of  the  master  is  the  employment  of  the  servant;  but  from 
that  no  immediate  prejudice  arises  to  those  who  may  suffer  from  some  subse- 
quent act  of  the  servant.  If  this  were  otherwise  the  plaintiifs  in  the  cases 
mentioned  in  1  Lord  Raym.  739,  (one  where  the  servants  of  a  carman  through 
negligence  ran  over  a  boy  in  the  streets  and  maimed  him ;  and.  the  other, 
^here  the  servants  of  A.  with  his  cart  ran  against  the  cart  of  B.  and  over- 
turned it,  by  which  a  pipe  of  wine  was  spilled ;)  must  have  been  nonsuit- 
ed from  their  mistaking  the  proper  form  of  action,  in  bringing  an  action 
upon  the  case,  instead  of  an  action  of  trespass ;  for  there  is  no  dpubt  of  the 
servants  in  thosi^  cases  being  liable  as  trespassers,  even  though  they  intended 
no  mischief;  for  which,  if  it  were  necessary.  Weaver  v.  Ward  in  Hobart 
134,  and  Dickinson  v.  Watson  in  Sir  Thomas  Jones  205,  are  authorities; 
But  it  must  not  be  inferred  from  this,  that  in  all  cases  where  an  action  is 
brought  against  the  servant  for  improperly  conducting  his  master's  carriage, 
by  which  mischief  happens  to  another,  the  action  niust  be  trespass.  J^ic^l 
v.  Allestree  in  2  Levinz.  172,  where  an  action  on  the  case  was  brought  against 
a  man  and  his  servant  for  breaking  a  pair  of  horses  in  Lincoln's  Inn  Fields f 
where  being  unmanageable^  they  ran  away  with  the  carriage  and  hurt  the 
plainti^'s  wife,  is  an  instance  ^o  shew  that  tfespass  on  the  case  may  be  the 
proper  form  of  action.  And  upon  a  distinction  between  those  cases  where 
the  mischief  immediately  proceeds  from  something  in  which  the  defendant  is 
himself  active,  and  where  it  may  arise  from  the  /le^lect  of  other  misconduct 
of  the  party,  but  not  immediately,  arid  which  perhaps  may  amount  only  to  a 
non-feazance,  we  held  in  Ogle  v.  Barnesy  8  Term  Rep.  188,  that  the  plain- 
tiff was  entitled  to  recover.  •  The  case  of  Savignac  and  Roomer  6  Term  Rep. 
125,  which  was  much  pressed  as  supporting  this  action,  came  before  the  Court 
on  a  motion  in  arrest  of  judgment ;  and  the  only  question  decided  by  the 
Court  was,  that  the  plaintiff  could  not  have  judgment,  as  it  appeared  that  he 
liad  brought  an  action  on  the  case  lor  that  which  iri  law  was  a  trespass  ;  for 
the  declaration  there  stated,  that  t?ie  defendant  by  his  servant  wU^uUy  drove 
his  coach  against  the  plaintiff's  chaise.  I)ay  v.  Edwards,  5  Term  Rep.  648, 
was  also  mentioned  ;  which  was  an  action  on  the  case,  in  which  the  declara- 
tion charged  the  defendant  personally  witTi  furiously  and  negligently  driving 
his  cart,  that  by  and  through  the  furious,  negligent  and  improper  conduct  of 
the  defendant  uie  said  cart  was  driven  and  struck  against  the  plaintiff's  car- 
riage :  and  on  demurrer  the  court  wcte  of  opinion,  that  the  fact  complained 
of  was  a  trespass.  And  in  the  last  case  that  was  mentioned  of  Brucker  x. 
Proment,  6  Term  Rep.  659,  the  only  point  agitated  was,  Whether  evidence 
of  the  defendant's  servant  having  negligently  m&naged  a  cart  supported  the 
declaration,  which  imputed  that  negligence  to  the  defendant :  and  the  Court 
with  reluct^ce  held  Uiat  it  did,  on  the  authority  of  a  precedent  in  Lord  Ray' 
fnond's  Reports  264.  of  Turherville  and  Stamp,  In  none  of  these  cases  was 
the  point  now  in  question  decided;  and  those  determinations  do  not  contra- 
dict the  opinion  we  now  entertain,  which  is,  that  the  plaintiff  cannot  recover, 
And  that  a  nonsuit  must  be  entered. 

Fer  Curiam,  Rule  absolute  for  entering  a  nonsuit(a)(l). 


(a)  See  MorUy  y.  Gaitford,  2  H.  Blac.  442,  where  it  was  hoMen  that  case  and  net  tres- 
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Bird  V.  Appleton. 

1  East,  111.    Nov.  27,  1800. 

After  a  venire  de  novo  awarded  upon  an  imperfect  ipeetal  rerdict,  an4  a  new  trial  granted 
altera  verdict  for  the  plaintiff  oti  the  second  trial,  and  the  jor^f  find  again  for  the  plaintiff 
OD  the  third  trial,  he  is  only  entitled  to  the  costs  of  the  last  trial,  unless  it  be  otherwise  ex- 
preased  in  the  rale  granting  the  new  trial. 

THIS  came  on  upon  a  motion  for  the  master  to  review  his  taxation  in  an 
action  upon  two  policies  of  insurance,  one  being  upon  the  ship,  and  thexther 
upon  the  cargo.  On  the  first  trial  the  jury  having  found  an  imperfect  special 
Verdict(a),  this  Court  directed  a  venire  de  runjo  ;  and  upon  the  second  trial, 
the  jury  having  found  entire  damages  upon  the  whole  declaration,  instead  of 
giving  distinct  damages  on  each  count,  a  new  trial  was  directed(^) ;  and  the 
jury  having  found  again  for  the  plaintiff,  the  Court  gave  judgment  forliimon 
the  first  count  of  his  declaration^  And  the  question  now  for  the  Court  to  de* 
cide  was,  whether  the  plaihtiflf  were  entitled  to*  the  costs  of  any  other  than  the* 
last  trial.  The  matter  was  argued  at  some  length  at  the  bar  by  PerCeval  in 
su]^rt  of  the  rule,  the  efilect  of  which  was  to  confine  the  costs  to  be  taxed  on 
the  lafit  trial  only ;  and  by  Erskine  and  Law,  contra.  The  Court,  to  make  an 
end  oTany  doubt  in  future  upon  the  practice,  took  time  to  consider  of  their 
judgment.     And  now 

Lord  Kenton,  C.  J.  delivered  their  unanimous(c)  opinion.  After  stating 
the  fects  as  above  mentioned,  and  the  question  for  their  determination,  his 
Lordship  prodeeded  as  follows.  This  is  a  question  which  depends  not  on  any 
abstract  reasoning,  but  must  be  governed  altogether  by  the  settled  practice  of 
the  Cotlrt.'  The  Rule  of  this  Court  as  laid  down  in  the  cases  of  Mason  v. 
Skurry,  Dougl.  437,  and  in  Shoolbred  v.  Nutt,  Michaelmas,  23  Geo.  3-  re- 
ferred to  in  a  note  in  Doug^.  HaTikey  v.  Smithy  3  Terrti  Rep.  507,  and  Smith 
V.  Halij  6  Term  Rep.  71,  in  which  the  case  of  Bavilla  v.  Herring  in  1  Strange 
300,  now  relied  on  for  the  plaintiff^  was  cited  and  considered  by  the  Court,  is, 
that  the  costs  of  the  first  trial  shall  not  be  allowed,  though  the  verdict  has 
gone  the  same  way,  unless  so  Expressed  in  the  rule  grantinj^  the  new  trial  \  and 
if  the  rule  be  silent  in  that  respect,  the  costs  of  the  first  ^ial  are  never  allow- 
ed, whichever  way  the. verdict  may  go  upon  the  second  trial.  In  the  court 
of  Common  Pleas  the  rule  is  difrerent(rf)^;  there  if  a  new  trial  be  granted,  and 
the  rule  say  nothing  about  costs,  if  the  verdict,  on  the  second  trial  go  the 
same  way,  the  party  succeeding  has  th^  costs  of  both  trials ;  but  if  the  ver-» 
diets  go  different  ways,  the  party  ultimately  succeeding  has  not  the  costs  of 


pass  waa  the  proper  remed]jr  for  an  injary  done  to  the  plaintiff 's  chaise  by  the  nerTant  of  the- 
defeadantao  negHgently  driving  his  carriage  that  it  etnick  against  the  plaintiff's  chaiea  and 
bfoke  ft  Tiie  Court  said,  '*  it  was  difficult  to  put  a  caae  where  the  master  could  he  aenaid-* 
erad  aa  a  treapaas^r  for  an  act  of  his  servant  which  was  not  done  at  his  coannHmd/'* 

(1)  [*  The  ease  in  the  text  is  a  leadAg  one  upon  the  point  decided, — and  the  opinian  of' 
Lord  jreayoa  is  considered  to  be  adinirat3e  for  its  accuracy  and  comprehensiveness.  The^ 
jadgmeat  is  inserted  at  lensth  by  Judge  Story  in  a  note  at  page  474  tff  his  Treatise  on  Agen- 
cy, with  a  proper  aalocr  6f  its  roerit  Reference  is  also  given  to  Smiili  on  Mercantile  Law,, 
p.  69,  70.     Croft  v.  Miaon,  4  B.  &  A.  590.— W.] 

(a)  'The  veniro  He  notfo  v^as  awarded  because  ihe  junr  had  found  the  tfvideDoe  only  of  a 
lact  iaaiead  of  the  fiict  itself  on  which  the  defence  was  founded. 

(6)  The  second  count  on  the  policy  on  the  ship  was  finally  abandoned  by  the  plaintiff  *a 
eoaaael  on  this  ground,  that,  aa  the  policy  on  the  ship  attached<  *,'  at  and  from  Canton,"  in^ 
chidag  a  period  of  time  when  an  illegal  cargo  before  taken  in  at  Bombay,,  m  contraventioa 
of  the  laws- of  this  countir,  was  still  on  board,  and  as  the  immediate  voyage  and  adventure 
insured  could  not  be  divided  into  piirts,i  the  whole  must  be  deemed  an  ulagai  adieaturo^ 
VkiaJ9tVi  v.  ^/ip/etoa,8TermRep.  664.      .      ^  ' 

(c)  Lawrkncx,  /.  wa9  present  in  Court  when  the  case  was  argaed. 

(d)  Vkle  Trdamney  v.  Thomas,  1  H.  Blac.  641. 
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the  first  trial.  Though  the  practice  of  the  two  courts  differ  in  these  respects, 
they  both  lead  to  the  same  end ;  and  the  discretion  of  the  one  court,  as  to  the 
terms  upon  which  a  new  trial  shall  be  granted,  is  not  more  fettered  than  that 
of  the  other.  On  granting  a  new  trial  both  courts  can  give  such  di- 
rections, as  they  think  just  respecting  the  trial,  which  has  been  had: 
the  parties  themselves  may  apply  to  have  the  general  rule  varied  up- 
on granting  the  new  trial,  if  they  shall  be  so  advised:  but  if  nothing 
be  then  sard  about  the  costs  it  must  be  intended  that  in  the  judgment  of  the 
Court  its  general  rule  suited  the  justice  of  the  case,  and  that  the  parties  them- 
selves did  not  feel  they  had  any  ground  to  vary  it.  The  practice  being  thus 
settled,  wherever  there  has  been  a  second  tria^,  by  s^  series  of  uniform  cases, 
subsequent  to  the  case  of  Davilla  and  Herring  Up  to  the  present  time,  there 
is  no  ground  for  the  master  allowing  the  plaintiff  his  costs  of  the  first  trial 
of  this  action  after  the  granting  the  venire  de  novo.  And  as  to  the  case  of 
Booth  V.  Atherton,  6  Term  Rep.  144,  which  was  cited  for  the  plaintiff,  that 
was  considered  by  the  Court  as  distinguishable  from  the  cases  which  guide 
us  in  our  present  opinion  ;  and  it  never  was  by  that  intended  to  impeach  the 
rule  which  had  been  established  as  to  costs,  where  there  was  a  second  trial. 
With  respect  to'  the  costs  of  the  trial  which  was  had  on  the  original  venire^ 
we  think  that  according  to  the  cases  of  Astle  and  Grant  and  Lickbarrow  v. 
Jtfoikm,  the  plaintiff  is  not  entitled  to  the  costs  of  that  trial.  In  Astle  and 
Grant,  6  Term  Rep,  131,  the  then  master  Mr.  Benton  allowed  the  de- 
fendant the  >co8ts  only  of  the  second  trial ;  and  in  Lickbarrow  dnd  Mason, 
which  is  in  the  6  Term  Rep.  131,  Mr.  Wood  upon  the  authority  of  the  case 
of  Burchall  v.  Ballamy,  in  5  Burr.  2694,  which  upon  this  occasion  has  been 
relied  on. for  the  plaintiff,  applied  to  the  Court  to  direct  the  master  ta  review 
his  taxation,  and  to  allow  tne  costs  of  the  first  trial ;  but  the  Court  refused 
to  grant  the  rule  nisi  ;  being  of  opinion,  that  where  a  venire  de  novo  is  award- 
ed, the  party  ultimately  succeeding  is  ohly  entitled  to  the  costs  of  the  last 
trial.  For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  the  costs  of  the  two  first  trials.  And  therefore  this  rule  for  the  master  to 
review  his  taxation  of  costs  in  the  cau^e  now  before  the  Court  must  be  made 
absolute. 

Per  Curiam,  Rule  absolute  (a). 


The  King  v.  The  Mayor  and  Burgesses  of  Newcastle  upon 

Tyne. 

1  East,  114.    Nov.  27,  1800. 

Though  by  the8tat'9  Ann.  c.  20.-8.  2.  the  prosecntor  of  a  Mandamut,  tb  which  there  m  a  re- 
turn, and  issae  taken  on  the  facta  therein,  had  an  option  to  try  the  qaeetion  in  the  same 
conatj  in  which  hemighthave  brooght  an  action  for  a  falM  return;  yet  if  all  the  material 
facts  are  alleged  in  one  connty  and  issue  taken  thereon  there,  he  cannot  issve  the  ventre 
facxoM  into  another  corinty;  though  he  might  originally  haye  alleged  the  fiiots  there,  and 
haTa  there  liroDght  his  action  for  a  falie  retnm.      * 

A  MANDAMUS  issued  to  the  defendants  directing  them  to  admit  one  W, 
Batson  to  his  freedom  by  reason  of  his  service  as  an  dpprentice  to  a  freeman 
of  the  borough.  The  Mandamtis  in  the  recital  part  alleged,  that  every  person 
bound  apprentice  to  and  serving  for  seven  years  one  of  a  certain  fraternity  re^ 

(a)  So  when  upon  setting  aside  a  nonsuit  the  costs  are  directed  to  abide  the  event,  though 
the  pUintiff^occeed  on  the  second  trial  he  is  not  entitled  to  the  costs  of  the  first;  neither  is 
the  defendant  in  such  case  entitled  to.  the  costs  of  the  first  trial.  Awten  v.  Gibbt^  8  Term 
Rep.  619.  In  that  case,  the  master  considered  that  where  the  costs  were  directed  to  abkle 
the  event,  the  cosu  of  the  first  trial  only  followed  the  costs  of  the  second,  if  the  same  party 
succeeded  on  both. 
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siding  within  the  town  was  entitled  to  be  admitted  to  his  freedom  and  sworn 
in  ;  and  it  then  averred,  that  W.  B.  came,  within  all  the  requisite  facts  con- 
stituting the  custom,  and  amongst  others  that  he  did  serve  one  R.  R,  one  of 
the  fraternity  as  an  apprentice  for  seven  years ;  all  which  facts  were  alleged  to 
have  happened  within  the  town  of  Newcastle,  The  defendants  in  their  return 
to  the  writ,  admitting  the  custom,  alleged  that  W.  B  did  not  as  an  apprentice 
serve  the  said  R.  R.  on  which  issue  was  joined  in  the  county  of  the  town  of 
Newcastle,  The  prosecutor,  notwithstanding;  issued  the  venire  fadas  to  the 
^hQXif[  o[. Middlesex,  intending  to  try  the  cause  at  the  sittings  at  Westminster. 
Whereupon  a. rule  was  obtained  calling  on  the  prosecutpr  to  shew  cause  why 
the  writ  of  venire  facias  issued  in  this  prosecution  should  not  be  quashed,  and 
a  venire  facias  awarded  to  the  sheriff  of  \he  to^vn  of  Newcastle^  or  to  the  sher- 
iff of  the  adjoining  county  of  Northumberland,     Against  which, 

Wood  Aow  shewed  cause.  By  the  stat.  9  Ann,  c.  20.  s.  2,  after  issue  taken 
on  any  miaterial  fact  in  a  return  to  a  writ  of  Mandam^is  "  such  further  pro- 
"  ceedings,  and  ip  such  manner,  shall  be  had  therein  for  the  determination 
"  thereof;  as  might  have  been  had  if  the  person  suing  such  writ  had  brought 
"  his  action  t)n  the  case  for  a  false  return  :  and  if  any  issue  shall  be  joined  on 
"  such  proceedings,  the  person  suing  such  writ  shall  and  may  try  the  same  in 
"  such  place,  as  an  issue  joined  on  such  action  on  the  case  should  or  mightTiave 
been  tried,"  &c.  By  this  statute;  therefore,  though  the  proceedings  properly 
originated  in  Newcastle,  yet  the  prosecutor  may  try  the  issue  in  Middlesex 
in  uke  manner  as  he  might  have  brought  his  action  here  for  a  fklse  retum(a). 
He  also  suggested  as  a  reason  for  issuing  the  venire  into  Middlesex,  that  the 
corporation  of  Newcastle  were  interested  in  the  ^uestion(A). 

Law  and  Littledahy  contra.  The  cause  of  action  here  arises  altogether  in 
Newcastle,  and  therefore  the  venue  is  properly  laid  there,  and  could  not  prop- 
erly be  laid  elsewhere.  But  admitting  that  by  the  words  of  the  statute  of 
Ann  the  prosecuter  had  an  option  to  try  the  question  in  Middlesex,  yet  he  has 
precluded  himself  by  the  manner  of  laying  the  facts  and  taking  the  issue, 
which  is  all  in  the  county  of  the  town  of  Newcastle.  And  there  is  no  instance 
without  a  special  suggestion  entered  on  the  roll  of  awarding  fi  ^venire  into  a 
county  where  the  issue  is  not  taken.  And  they  referred  to  the  cases  collect- 
ed in  21  Yin,  Abr.  tit.  Trial,  p.  98,  &c. 

Lord  Kenyon,  C.  J.  said,  that  nothing  was  more  common  than  for  actions 
for  false  returns  to  writs  of  Mandamus  to  be  tried  in  Middlesex  .*  He  remem- 
bered instances  of  this  from  Carlisle  and  Shrewsbury.  And  by  the  stat.  of 
Ann,  the  prosecutor  had  an  option  to  have  tried  ^e  question  here  in  the  same 
manner  as  in  an  action  for  a  false  return :  but  he  had  precluded  himself  by 
the  manner  m  which  the  issite  was  taken ;  for  all .  the  facts  were'  alleged  to 
have  happened  in  Newcastle,  and  the  issue  was  taken  there. 

Per  Curiam,  ,  ■  Rule  absolute. 
— I , . -^ 

(a)  Viae  RexY.  The  Mayor  vf  Oxford,  Balk  669.  and  iZiiitcl/  v.  Svoiter,  1  Sid.  218. 
Tbe  TeDnefmay  either  be  laid  in  the  county  where  the  snbjeet  matter  of  the  fabe  retnm  ariaee, 
or  in  MiddUtex  where  the  retom  is  filed.  '  So  Cameron  v.  Gray,  6  Term  Rep.  868.  in  tbe 
case  of  an  action  for  infringing  a  patent 

(&)  Vide  itat.  88  Geo.  8.  e.  52.  a.  1.  which  empowers  the  Coort  to  award  the  venire  into 
another  connty  on  application  for  this  parpose. 
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The  King  v.  Kynaston. 

X  East,  117.    Nov.  27,  1800. 

Tb«  Stat.  86  G.  8.  c.  101.  i.  2.  after  enabling  justicei  to  raspend  orders  of  reoioval  of  poor 
peraoDSi  and  to  order  the  charges  thereby  incarred  to  b*  defrayed  by  the  pauper's  pariah, 
and  to  direct  the  chai^ges  to  be  levied  by  wanant  of  distress,^  eoacta  that  if  llie  parties 
against  whom  it  is  issued  are  oat  6f  the  jariadictioD  of  the  jusiice  graDtiDsthe  warrant,  it 
snail  1)0  indorsed  by  some  other  jnstice  within  whose  jarisdiction  they  are  ^  TThis  is  peremp- 
tory on  the  Utter  upon  request  made. 

GAB.'ROWy  on  a  fonner  day,  obtained  a  ijule  to  shew  cause  why  ^^'Manr 
damus  should  not  issue  to  Mr.  Kyfiaston^d^  Magistrate  of  the  county  of  Es- 
sex^  cammanding  him  40  back  the  warrant  of  distress  issued  by  the  magistrates 
for  the  borough  of  Colchester  for  20Z.  I65.  M.,  being  the  expences  Inc^rFed 
bv  the  parish  of  Lezden  in  the.  maintenance  and  support  of  D.  Glover  and 
Ann  his  family,  and  fbr  si,irgical  assistance,  &c.  for  the  said  D.  G.  in  his  ill- 
ness, during  the  suspension  of  an  order  for  removing  him  to  his  parish,^  and 
30«.  for  the  reasonable  charges  of  the  levy.  It  appeared  that  Glover^  on  die 
1st  of  M^  1799,  as  he  was  driving  a  wa&gon  on  the  public  road  leading 
through  Lexden,  had  the  misfortune  to  break  both  his  legs,  and  was  immedi- 
ately taken  to  the  workhouse  there,  where  he  continued  4ill  the  3Ist  of  July. 
On  the  6th  of  May,  two  justices  of  the  peace  took  the  paup^r^s  examination, 
and  made  an  order  fpr  removing  him  and  his  wife,  who  was  then  attending 
him,  from  Lexden  to  Goggeshall  in  Essex  ;  and  at  the  same  time  the  magis- 
trates indorsed  ^n  order  of  suspension  on  the  order  of  removal,  by  virtue  of 
the  Stat,  35  Geo.  3.  c.  101.,  stating  that  it  would  be  dangerous  to  remove  him 
sat  that  time ;  and  he  continued  there  accordingly  till  the  31st  of  Jvlyi  when 
the  order  of  removal  was  by  tHeir  permission  executed.  The  same  magis- 
trateff  afterwards  made  an  order  on  the  parish  officers  of  Great  CoggeshaU  to 
repay  Ae  parish  of  Lexden  201,  16s.  3d.  for  expences  incurred  in  the  cure 
and  maintenance  of  the  pauper :  and  the  overseers  of  Crreat  Coggeshall  not 
paying  this  within  three  days  after  demand,  nor  giving  notice  of  appeal,  as 
required  by  the  same  act,  the  magistrates  granted  a  warrant  of  distress.  But 
Great  Coggeshall  being  without  .the  jurisdiction  of  the  magistrates  granting 
the  warrant,  the  parties  .applied  to  the  defendant  who  was  an  acting  magistrate 
within  the  junbdiction  of  Crreat  Coggeshall,  to  indorse  the  warrant  of  distress 
for  execution,  which  he  refused :     Whereupon  the  present  rule  was  obtained. 

Bayley,  Sent,  now  shewed  cause,  and  was  proceeding  to  shew  that  the  or- 
der of  r^noval  was  in  itself  illegal,  because  the  pauper  had  not  come  into  the 
parish  of  CrretU  Coggeshall  to  inhabit  or  settle  there,  but  was  detained  there 
ay  an  unavoidable  accident ;  and  ^erefore  fell  within  the  description  of  tasual 
poor,  who  were  not  the  objects  of  removal,  nor  intended  to  be  made  such  by 
the  act  in  question ;  and  that  thi3  Court  woidd  no(  grant  a  Mandanms  to  en- 
forfee  an  illegal  -order.     But  -  ^ 

Lord  Kenton,  C.  J.  after  looking  into  the  act  of  the  36  Geo.  3.  c.  101. 
said  it  was  impossible  to  make  aiiy  question  upon  this  part  pf  it :  It  is  per- 
enmtory  upon  the  magistrate  under  these  circumstances  to  indorse  ^the  warrant ; 
he  has  nothing  to  do  with  the  propriety  of  making  the  original  order  or  grant- 
ing the  original  warrant :  He  acts  merely  ministerially ;  in  like  manner  as 
justices  do  in  allowing  a  poor  rate,  whose  signatures  are  mere  matter  of 
form(a).  The  justices  indeed,  by  whom  the  original  order  and  warrant  were 
issued,  had  a  discretion  to  exercise  upon  the  matter  submitted  to  them  ;  but 
the  fiaa^strate  who  merely  indorses  tne  warrant  of  another  under  this  act  is 
not  answerable  for  the  legality  of  it,  which  remains  at  the  hazard  of  him  who 

(a)  Vide  Rex  r.  The  Jtutiees  of  DorehesUr,  1  Stra*  898. 
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first  granted  it.  Here  also  the  order  being  for  pa3nnent  of  above  2(U.  it  might 
have  been  appealed  against  by  the  parties  who  were  dissatisfied  with  it^  and 
then  the  merits  of  the  question  might  have  been  discussed.  But  the  Court 
cannot  do  otherwise  at  present  than  make  the 

Rule  absolute. 


Henry  Legard,  Mirabella  Shadwell,  Widow,  and  Jane  Ler 
gardy  Robert  Bramley,  Richard  Hargreave,  and  Ann  his 
Wife,  James  Knight  and  Judith  his  Wife  (late  Judith 
Fletcher),  Joseph  Gomersall,  and  Elizabeth  his  wife 
(late  JBltzabeth  Fletcher),  Berijamin  and  Mary  Simpson, 
and  Patrick  Reid  and  Elizabeth  his  Wife,         Plaintiffs, 

John  Haworth  the  elder  and  Dorothea  his  Wife,  and  John 
Haworth  the  younger  and  Sarah  Haworth,  Tarboton 
Bramley,  William  and  Sarah  Bramley,  Henry  Shadwell 
and  Mirabella  Shadwell  the  younger.  Narcissus  Huson, 
John  Chamock,  and  John  Smallpage,  Defendants. 

AND    ALSO    BETWEEN 

The  same  Plaintiffs,  with  the  Addition  of  L.  Robinson 
who  on  the  Death  of  James  Knight  had  married  his 
Widow  Judith, 

William  Aspinall  Assignee  of  John  Haworth  the  Elder^  a 
Bankrupt,  and  Jonathan  and  E.  W.  Haworth,  Infants 
by  their  next  Friend,  Defendants. 

1  East,  120.    Nov.  ll»180O; 

JL  4««iwd  a  revOTnonary  attate  to  8,  T.  and  ^.  8,  ai  tenants  in  common  in  fea;  and  in  case 
**  both  or  either  of  them  shonld  happen  to  die  in  the  lifetime  of  T.  H.  (who  had  an  estste  for 
"  life  in  the  premises,)  then  the  share  or  shares  of  her  br  them  so  dying  to  go  *•  unto  all  an4 
"  erery  snch  child  and  children,  grand-child  and  grand-children,  of  the  said  8.  T.  and  A.  L* 
**  raspeetively,  as  sbonld  bd  liting  at  the  time  of  her  or  their  decease,  and  to  the  issno  of  sqeb 
**  ef  them  as  shoaM  be  then  dead  and  have  left  isane,  and  to  bia,  her,  and  their  respec* 
**  tire  heirs,  aa  tenanla  in  eommon:  yet,  nevertheless,  so  as  all  the  descendanU  of  the  said 
^  8.  T.  ahoald  together  be  entitled  only  to  one  moiety  of  the  said  premises,  and  all  the 
**  deseendanta  of  the  said  A  L.  should  together  be  entitled  to  no  more  than  the  other 
**  moiety  thereof,  and  that  none  of  sach  descendants^  either  of  8.  T.  or  A.  L.  shonld  he 
«<  entitled  to  any  greater  or  other  ahar'e  of  the  said  respective  moietiee  of  the  said  respeeUve 
•«  premlsea,  than  bis,  her,  or  thev  father  or  mother  wonld  have  been  entitled  to,  if  living;** 
nnder  thia  devise  the  grand-childen  of  8,  T.  and  A.  L.  thongh  in  esse  at  the  date  of  the 
will,  can  only  ti^ke  per  stirpes,  and  not  per  eapiu,  in  stibstitotion  of  snch^  their  parents 
raepeetively  as  happened  to  be  dead  at  the  determination  ot  T.  H,*t  life  estate. 

ON  a  bill  exhibited  in  the  court  of  Chancery  to  have  the  will  of  William 
Brmon  established,  and  the  trusts  of  it  carried  into  effect,  and  to  have  th« 
rights  of  the  several  parties  ascertained  and  declared,  the  following  case  waa 
directed  by  the  Lord  Chancellor  to  be  made  for  the  opinion  of  this  Court. 

WULiam  Brcnvn  was  at  the  time  of  making  his  will,  and  at  his  death,  seis- 
ed of  the  revertion  in  fee,  expectant  upon  the  death  of  Thomas-  HewUson^  of 
divers  freehold  estates  in  the  county  of  YcrAr,  and  was  also  seised  in  iee  in 
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possessiotf  of  other  estates,,  situate  in  other  parts  of  Great  Britain.  Tha 
said  William  Broumyhy  his  will  diily  executed,  dated  8lh  of  March  1791,  de- 
vised the  reversion  in  fee  expectant  upon  the  death  of  the  said  Thomas  JBw- 
itsout  of  and  in  the  said  premises  settled  upon  him  for  life,  unto  his  the  de* 
vieot's  niece  Sarah  Tarboton  and  his  sister  Ann  Legard,  their  heirs  and  as« 
signs  respectively  share  and  share  alike,  to  take  as  tenants,  in  common  and 
not  as  joint  tenants ;  subject  to  and  charged  with  the  payment  of  1000/.  as 
*  therein  metitioned.  And  the  devisor  provided,  that  in  case  both  his  said  niece 
Tarboton  and  sister  Legard^  or  either  of  them,  should  happen  to  die  in  the 
life*tinie  of  the  said  T.  Hewifson,  then  he  devise'd  the  share  or  shares  of  her 
oir  them  so  dying  of  ^nd  in  the  said  premises  so  settled  upon  T.  Hewitson  for 
life  [subject  to  the  payment  thereout  of  the  sflid  lOOOZ.  as  thereinbefore  men- 
tioned] unto  all  ana  every  such  child  and  children,  grandchild  and  grand- 
children, of  his  said  niece  Tarboton  and  sister  Jjegard  respectively,  as  should 
happen  to  be  living  at  the  time  of  her  or  their  decease,  and  to  the  issue  of 
such  of  t&em  as  should  be  then  dead  and  have  left  issue,  and  to  his  her  and 
^eir  respective  heirs  and  assigns  forever,  to  take  as  tenants  in  common  and 
not  as  joint  tenants  :  yet  nevertheless  so  as  all  the  descendants  of  his  said 
niece  TarJoton^should  together  be  entitled  only  to  one  moiety  of  the  said 
premises,  and  all  the  descendants  of  his  said  sister  Legard  should  together 
be  entitled,  to  no  more  than  the  other  moiety  thereof;  and  that  none  of  such 
descendants,  either  of  his  said  niece  Tarboton^  or  of  his  said  sister  Legard, 
should  be  entitled  to  any  greater  or  other  share  of  the  said  respective  moieties 
of  the  said  premises  than  his,  .her  or  their  father  or  motheV  would  have  been 
entitled  to  if  living.  And  the  devisor  devised  unto  Dorothy  his  wife  for  life 
all  the  rest,  residue  and  remainder  of  his  messuages,  lands,  tenements,  here- 
ditaments and  real  estate  whatsoever  and  wheresoever,  whethlsr  in  possession, 
reversioB,  remainder  or  expectancy*  and  not  therein  before  disposed  'of ;  and 
after  her  decease  he  devised  the  whole  of  his  said  real  estate  so  settled  upon^ 
bis  ^id  wife  for  life  unto  his  said  niece  Sarah  Tarboton  and  sister  Anti  Xe- 
gatdi  iheix  heirs  and  assigns  respectively,  share  and  share  alike,  to  take  as 
tenants  ia  eommon  and  not  as  joint  tenants.  *  And  in  case  both  his  said  niec« 
Tarboton  and  sister  Legard,  or  either  of  them,  should  die  in  the  lifetime  of 
his  said  wife,  then  he  devised  the  shtire  ox  shares  of  her  and  them  so  dying 
of  and  in  the  whole  of  his  said  real  estate  so  settled  upon  his  said  wife  for 
life  unto  all  and  every  such  child  and  children,  grand-child  and  grand-children 
of  his  said  niece  Tarboton  and  sister  Legard  respectively  as  should  happeti 
to  b.e  living  at  the  time  of  h^r  ox  their  decease,  and  to  the  issue  of  such  of 
them  .as  should  be  then  dead  and  ^ave  left  issue,  and  to  his,  her  and  their  re- 
spective heirs  and  assigns  forever,  a$  tenants  in  common  as  aforesaid  ;  Yet 
nevertheless  so  as  all  the  descendants  o£  his  said  niece  Tarboton  should  to- 
gether be  entitled  only  to  one  moiety  of  the  said  last-mentioned  premises : 
aod  all  the  descendants  of  his  said  sister  Legafd  should  together  be  entitled 
td  HO  more  than  the  other  moiety  thereof ;  and  that  none  of  suth  descendants 
Should  be  entitled  to  any  greater  or  other  share  of  the  si^id  respective  moieties 
thereof  than  his,  her,  or  their  father  or  mother  would  have  been  entitled  unto 
if  living. 

At  the  date  of  the  devisor's  will,  his  niece  Sarah  Tarboton  had  three 
gmnd-children  only,  viz.  Tarboton  Bramley  and  William  Bramley  the  chil- 
dren of  her  daughter  Martha  Bramley,  and  John  Haworth  the  younger,  the 
son  of  her  daughter  Dorot/iea  Haworth ;  and  at  the  same  time  the  devjsor's -sis- 
ter Legard  had  two  grand-children  only  then  living,  viz.  Henry  and  Mirahella 
Shadwell  the  younger.  The  testator  died  on  4th  oi  January  1792.  Thomas 
Hewitson  died  16th  of  November  1794.  The  devisor's  niece  Sarah  Tarboton 
died  in  his  lifetime,  and  in  the  lifetime  of  Thomfis  Hewitson,  leaving  at  her 
death  two  children,  namely,  Martha  Bramley  her  daughter,  who  survived  the 
testator  and  died  the  13th  of  February  1795,  and  Dorothea  Haworth  her 


IN  THE  FORTY-FIRST  YEAR  OF  GEORGE  IH.  75 

daughter  still  living,  and  the  three  grand<«hildren  above  named,  two  of  them 
being  the  children  of  Martha  Bramley,  and  one  the.child  of  Dorothea  Ha' 
Vfor^f  all  now  living.  Ann  Legard  the  devisor's  sister  survived  him,  but 
.  died  in  the  lifetime  of  Thotnas  Heuntson  and  Dorothy  Broum  the  testator's 
widow.  And  the  said  Ann  Legard  left  at  her  death  three  children  and  two 
grand-children ;  her  children  were  Hemry,  Mirabella  and  Jane  Legard^  all 
now.  living ;  her  grand-children  were  Henry  and  Mirabella  Shadwell  above 
named,  the  children-  of  Mirabella  Shadwell  now.living.  Dorothy  Broum^ 
the  devisor's  widow,  survived  both  the  devisor,  his  niece  Sarah  Tarboton^ 
and  his  sister  Ann  Legard;  and  died  in  Septe^nher  1795.  The  question  is, 
whether  the  grand-chUdren  of  the  devisor's  niece  Sarah  Tarboton  and  of  his 
sister  Ann  Legard  took  any  and  what  estate  by  the  will. 

Haltpydy  for  the  plaintiffs,  contended  that  the  descendants  of  the  devisor's 
niece  Sarah  Tarboton  and  of  his  sister  Ann  Legard^  who  were  the  principal 
objects  of  his  bounty,  take  only  per  .stirpes  ond  not  per  capita^  and  conse* 
quently  that  the  grand-children  named  in  the  will,  whose*  parents  are  liv- 
ings take  nothing,  but  only  the  grand-children  of  the  parent  who  is  dead.  As 
to  the  estate  settled  on  Thomas  Hewitson  for  life,  Martha  Bramley  and  Doro* 
thy  Haworth  (the  daughters  of  Sarah  Tarboton)  took  one  moiety  of  the  re- 
version between  them,  and  Ann  Legard  took  the  other  moiety,  which  at  her 
death  devolved  on  her  three  children  Henry  and  Jane,  Legard  and  Mirabella 
ShadwelL  As  to  the  reversionary  estate  after  the  death  of  the  devisor's  wid- 
ow, as  Martha  BraTnley  vms  dead  at  that  time,  her  share  devolved  onJier  two 
children  T.  B.  and  W.  B.  who  with  Dorothy  Haworth  took  one  moiety,  and 
the  children  of  Ann  Legard  took  the  other  moiety.  No  other  construction 
than  this  is  consistent  with  the  words  of.  the  will ;  for  the  descendants  of  the 
two  principal  devisees  are  to  take  in  such  a  manner  **  so  as  all  the  de- 
scendants of  his  niece  Tarboton  should  together  be  entitled  only  to  one  moiety ^ 
and  all  the  descendants  of  his  sister  Legard  should  together  be  entitled  to  no 
more  than  the  other  moiety.^'  And  this  is  further  confirmed  by  the  words 
which  follow,  "  and  that  none  of  such  descendant  should  be  entitled  to  any 
greater  or  other  share  of  the  said  respective  moieties  than  his  or  their  father 
or  mother  would  have  been  entitled  to- if  living."  Now  if  the  parent  were 
living,  it  is  clear  that  the  child  could  not  take  any  share  ;  because  if  he  took 
any,  it  must  necessarily  be  othet^  share  than  the  parent  would  otherwise  have 
taken,  as  it  would  be  a  divided  share  :  That  shews  that  in  no  case  were  the 
children  to  take  but  in  substitution  of  the  parent.  But  if  a  contrary  construc- 
tion were  to  prevail,  that  all  the  children  and  grand-children  living  at  the  time 
were  to  take  runninati'my  then  as  to  the  moiety  of  the  reversion  of  the  es- 
tate bequeathed  for  life  to  T.  Heuntson,  Martha  Bramley  and  her  two  chil- 
dren would  have  taken  a  greater  share  than  Dorothy  Haworth  and  her  one 
chi]4f  $Lnd  Martha  Bramley^s  children  would  ultimately  take  a*  greater  share 
than  their  parent  could  have  taken,  and  certainly  a  dinerent  share ;  and  so  of 
the  re8t«  The  case  of  Boutledge  v.  DorriU  2  Ves.  jun.  357,  366,  is  an.  au- 
thority to  shew  that  where  an  estate  was  directed  in  a  marriage  settlement  to 
go  in  default  of  appointment  to  all  and  every  the  children  and  grand-^iildre^i 
or  issue  living,  &c.  with  a  proviso  that  the  issue  of  any  children  dead  should 
not  have  a  greater  share  than  their  parents  would  have  had,  the  children  of  a 
living  parent  cannot  take  any  share. 

Tve£herallf  contra.  The  intent  was,  that  the  descendants  of  ^the  two  prin- 
cipal devisees,  at  least  as  far  as  grand-children,  who  were  living  at .  the  de- 
cease of  either  of  them,  should  take  per  capita  in  equ^  shares.  Nothing  can 
be  more  express  to  this  purpose  than  the  words  of  the  first  part  of  the  devise. 
In  case<either  Sarah  Tarboton  or  Ann  Legard  should  die  in  the  lifetime  of 
Thomas  Hewitson,  then  the  devisor  directs  "  that  the  share  of  her  or  them  so 
dying  shall  go  unto  alt  and  every  such  child  or  children,  grand-chUd  or  grand-- 
children  of  S.  T.  and  A»  L.  respectively  as  should  happen  to  be  living  at  the 
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time  of  her  or  their  decease,  U7td  to  the  istue  of  such  of  them  as  should  he 
then  dead  and  have  left  issue,  and  to  his  her  or  their  respective  heirs"  Here 
then  not  only  the  children  and  grand-children,  hut  also  the  issue  of  such  as 
should  be  dead,  were  to  take  equal  shares  as  purchasers.  The  only  doubt 
which  can  be  made  arises  upon  the  subsequent  words  itelied  on,  '*  that  none 
of  such  descendants  of  S.  T,  and  A.  L.  respectively  should  be  entitled  to  an^ 
greater  or  other  share  than  his  or  their  parent  would  have  been  entitled  to  if 
living."  But  in  orde4r  to  render  the  meaning  of  this  latter  part  consistent  with 
what  goes  before,  the  word  descendants  must  mean  descendants  ultra  the 
grandchildren,  who  together  with  children  were  before  specifically  named, 
and  in  this  sense  such  descendants  might  take  per  stirpes.  In  dd  of  this 
construction,  it  is  probable  that  the  grand-children  bein?  in  esse  Bt  the  time 
were  as  much  objects  of  the  devisor's  bounty  as  the  children  or  their  parents, 
aU  being  specifically, mentioned.  It  also  agrees  with  the  critical  meaning  of 
the  words.  It  is  also  confirmed  by  decided  cases,  which  have  given  a  legal 
'interpretation  of  such  words.  Arguments  derived  from  supposed  cases,  in 
which  by  this  construction  an  unequa]  distribution  would  be  made,  do  not  ap- 
ply, because  Ml  the  persons  were  in  esse  at  the  date  of  the  will,  and  there  is 
no  absurdity  in  supposing  that  each  was  equally  within  the  contemplation  of 
the  devisor.  The  state  of  the  family  at  the  time  points  out  the  fair  construc- 
tion oC  the  will.  [Lord  Kenvon  observed,  that  according  to  the  construction 
contended  for,  if  a  grandrchild  had  been  born  after  the  making  of  the  will  he 
would  be  excluded :  but  that  that  was  contrary  do  the  resolution  in  Ellison  v. 
Aireif{a).]    There  might  be  some  doubt  in  tnat  case,  but  at  any  rate  that 

Question  does  not  arise  here.  It  was  expressly  determined  in  Wtld*s  case,  6 
lo.  17,  that  where  the  devise  was  to  R.  W.  and  his  wife,  and  after  their  de- 
cease to  their  children,  there  being  two  children  living  at  the  time,  the  chil- 
dren took  as  purchasen.  And  the  distinction  was  expressly  taken,  *' that  if 
A,  devise  knds  to  B.  and  his  children  or  issues,  and  he  hath  not  any  issue  at 
the  time  of  ths  devise,  the  same  is  an  estate  tail ;  because  the  intent  appears 
that  the  children  or  issue  should  take,  and  ihej  cannot  take  as  immediate  de- 
visees, not  being  in  esse;  nor  by  way  of  remainder,  for  that  was  not  the  in* 
tent,  the  gift  being  immediate.  But  if  B.  had  issue,  then  the  express  intent 
may  take  effect,  according  to  the  rule  of  the  common  law,  and  they  shall  have 

S'oint  estate  for  life.  The  same  doctrine  was  laid  down  by  Lord  Hale  in 
ng  V.  Mellfiig,  1  Ventr.  231.  Here  then  the  children  and  grand-children 
being  tn  esse  at  the  time,  they  must  be  taken  to  have  been  so  named  as  £2e- 
scriptio  personarum,  and  not  included  in  the  general  description  of  descendants. 
The  intent  of  the  devisor  must  be  considered  in  connexion  with  the  settled 
rule^  of  law.  Blandford  v.  Blandford,  1  Rol.  R.  319.  Now  here  the  firat 
part  of  the  devise  is  clear,  and  according  to  the  legal  construction  of  the 
words  the  children  and  grand-children  would  take  per  capita.  The  latter 
part  points  to  a  different  construction,  that  the  estate  should  be  transmitted 
per  stirpes.  The  two  intents  cannot  take  effect  co-extensively.  Either  then 
the  vrord  descendants  in  the  latteY  part  must  .be  confined  to  descendants  ultra 
grand-children,  in  which  case  both  intents  may  be  carried  into  execution  as 
far  as  they  are  compatible ;  or,  if  one  must -supersede  the  other  altogether,  as 
it  is  doubtful  which  is  to  prevail,  the  construction  must  be  according  to  the 
common  law  rules  of  conveyancing ;  and  then  the  children  and  grand-chil- 
dren will  take  per  capita.  Daniel  v.  Uply,  Latch.  136,  and  Taylor  v.  Sayer^ 
Cro.  Eliz.  742.  As  to  Routledge  v.  Dorril,  2  Ves.  357,  it  was  a  question  on 
the  construction  of  a  marriage  settlement,  in  which  case  a  court  of  equity  take 

(a)  1  Ves.  111.  So  Garhland  v.  Jtfayot.  2  V«m.  106.  At  any  rate*  when  the  devMe 
k  f  toara]  to  children  or  crand-cbildreo,  nooe  ahall  take  bat  those  who  were  in  ent  at  the 
time  of  th^  testator'e  deaUi.  JVbrtAty  v.  Sirange,  1  Pr.  Wmf.  841.  aad  mapj:  other  ( 
cfiWocSed  Ihe  io  last  edition,  p.  842. 
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a  greater  latitude  in  construing  and  modellii^  it  in  order  to  efiectuate  the  in- 
tention of  the  parties  for  ihe  ^nefit  of  the  ftunily  than  a  court  of  law  would 
do  upon  the  words  of  a  will ;  for  there  is  no  conscience  in  construing  a  will 
as  there  is  in  respect  to  nuurriagc  articles. 

Hclroyd  in  reply,  Routledge  y.  I)arril  was  upon  the  construction  of  a 
power  of  appointment  in  a  marriage  settlement ;  and  at  the  time  of  the  testa- 
trix's death,  who  executed  the  power  hy  her  will,  the  grand-children  were  liv- 
ing.: but  no  stress  was  laid  upon  that  WUd^s  caj^eonly  shews  thai  children 
bemg  in  esse  at  the  time  of  the  devise  were  capable  of  taking  under  that  fen* 
end  description,  if  such  appeared  to  be  the  intent  of  the  devisor.  But  bene 
the  intent  appears  to  be  that  the  grand<hildren  should  not  take  as  co-d<evisee» 
with  the  children.  The  devise  is  not  to  the  grand-children  and  their  issue,  but 
to  the  issue  of  such  as  should*  be  dead ;  and  it  is  given  to  them  "  so  as,"  kc^ 
which  shews  that  they  were  not  to  take  but  as  representatives  of  their  parents. 
The  word  ducendants  cannot  mean  ultra  grand-children  ;  for  that  would,  be- 
to  exclude  children  and  grand-children,  which  is  directly-  contrary  to- the  plain 
import  of  the  words  used. 

ufxtA  Kbnyon,  G.  J.  At  present  it  appears  to  me  that  the  case  ef  Raut-^ 
ledge  T.  Dorril  was  well  decided,  and  that  it  is  an  authority  in  point  for  the* 
construction  of  this  devise.  The  principal  Words  to  be  attended  to  are  these  : 
"  Yet  neverthjeless  so  as  all  the  descendants  of  his  said  niece  Tarboton  should 
'*  together  be  entitled  only  to  one  moiety,  &c.  and  all  the  descendants  of  his 
*'  said  sister  Legard  should  together  be  entitled  to  no  more  than  the  other  moie- 
**  ty ;  and  that  none  of  such  descendants  should  be  entitled  to  any  greater 
^  or  other  share  of  the  said  respective  moieties  than  his,  her  or  their  father  or 
"  mother  would  have  been  entitled  to  if  living."  According  to  the  fair  inter- 
pretation of  these  words  no  case  can  be  put  where  the  parent  and  cldUren* 
were  to  take  together.  If  the  first  devisees  were  alive,  they  were  to  take ;  if 
they  were  dead,  their  respective  moieties  were  to  go  to  their  respective  chil- 
dren ;  if  these  died,  then  those  who  represented  them  respectively  should' 
take  in  loco  parentum.  Very  proper  stress  has  been  laid  upOn  the  words, 
*'  that  none  of  such  descendants  should  be  entitled  to  any  greater  or  other- 
share  than  the  parent,  if  living,  would  have  been  entitled  to."  That  necessa- 
rily supposes  that  if  the  father  or  jnother  had  been  living  they  would  have 
taken  in  exclusion  of  their  children.  The  answer  attempted  to  be  given  to- 
the  case  of  BmUledge  v.  Dorril  is  not  well  founded :  As  a  general  proposi- 
tion it  is  clear  that  3ie  intention  of  the  parties  to  an  instrument  must  both  in 
kw  and  equity  govern  the  construction  of  it  so  far  as  the  rules  of  law  will 
permit ;  and  tnere  cannot  be  a  different  *  rule  of  construction  upon  the  same 
words  in  die  different  courts.  It  is  true  the  courts  of  equity  have  sole  cogni* 
zance  of  trusts :  but  if  the  question  be  sent  here  in  the  shape  of  a  devise  of 
a  term  of  years,  this.  Court  must  put  the  same  construction  as  a  court  of  equity 
would  do  upon  the  same  words.  We  will  however  consider  of  our  opinion^ 
and  certify  it  to  the  Lord  Chancellor. 

Lawb^nce,  J.  The  word  "  descendants"  cannot  as  contended  for,  be  tak- 
en in  exclusion  of  children  and  grand-children;  for  the  testator  speaks  of  all 
the  descendants  of  his  niece  Tarhoton  and  of  his  sister  Legard,  which  must 
include  children  and  grandchildren  ;  and  then  says,  that  "  none  of  such  de- 
scendants shall  be  entitled  to  any  greater  or.  other  share"  thaii  the  parent 
would  have  been  entitled  to  if  living. 

Afterwards  the  following  certificate  was  sent  the  Lord  Chancellor : 

This  case  has  been  amied  by  counsel ;  we  have  considered  it,  and  are  of 
opinion,  diat  Tarhoton  Sramley,  and  William  Bramley^  the  grandchildren  of 
the  testator's  niece  Sarah  Tarhoton,  being  the  children  of  her  dajighter  Mar* 
tha  Bramley  (which  Martha  Bramley  died  in  the  lifetime  of  the  testator's 
widow  Dorothy  Brown,  but  survived  Thomas  Hewitson),  took  each  one  undi- 
vided eighth  part  as  tenants  in  common  in  fee  in  the  premises,  whereof  the 
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said  testatcrr  was  seised  in  fee  in  possession,  and  which  he  devised  to  his  said 
wife  Dorothy  Brown  for  her  life  :  and  as  to  the  premises  whereof  the  said  tes- 
tator was  seised  in  fee  simple  in  reversion  expectant  upon  the  death  of  Thomas 
Hetoitson^  (hat  the  said  two  grand-children  .of  the  said  Sarah  Tarboton  did 
aot  take  any  estate  by  the  said  testator's  will. 

We  are  also  of  opinion,  that  John  Haworth  the  younger,  another  grand* 
child  of  the  testator's  niece  Sarah  Tarboton,  being  the  son  of  her  daughter 
Dorothy  Hatoorth,  who  is  still  living  (having  survived  both  Thomas  Hewitson 
and  Dorothy  Brown) ,  did  not  take  any  estate  in  any  of  the  premises  under 
the  said  will  of  the  said  testator.  And  also,  that  Henry  Shadwell  and  Mira^ 
bella  Shadwell,  the  two  grand-children  of  the  testator's  sister  Ann  Legard, 
being  the  children  of  her  dshighter  MirabeUa  Shadwell,  vrho  is  still  living 
^having  survived  both  the  said  Thomas  Hewitson  and  the  said  Dorothy  Brown), 
did  not  take  any  estate  in  any  of  the  premises  devised  by  the  will  of  the  said 
]testator.  -  • 

Kenton. 

N.  Gross. 

S.  Lawrence. 
26th  January,  1801.  S.  Le  Blanc. 


REGULA  GENERALIS. 

Trinity  Term  40'Geo.  in.(a) 

Rcfiilatioii  eooesraiiig  the  time  for  deUverinf  paper  booki  in  cases  eatered  for  aifiiaeiit 

It  is  ordered  that,  from  and  after  this  Term,  the  Paper  Books  in  causes 
entered  with  the  Clerk  of  the  Papers  of  this  Court  for  argument  on  Tuesdays 
shall  be  delivered  to  the  Lord  Cnief  Justice  and  the  rest  of  the  justices  of 
this  Court  on  the  Saturday  next  preceding  that  day ;  and  that  those  entered 
for  argument  on  Fridays  be  delivered  as  aforesaid  on  the  Tuesday  next  pre- 
ceding the  same ;  with  such  marginal  notes  as  are  directed  by  the  rule  made 
in  HUary  Term  in  the  38th  year  of  the  reign  of  his  present  Majesty. 


REGULA  GENERALIS. 

Michaelmas  Term  41  Geo.  III. 

Service  of  rales,  &c.  after  10  o'clock  at  night  ahall  net  be  ;valid. 

It  is  ordered  that,  from  and  after  the  first  day  of  next  Hilary  term,  no' 
rules,  orders  or  notices  in  any  cause  or  matter  depending  in  this  Court  shall 
be  served^  or  any  proceeding  or  pleadings  delivered  or  served,  later  than  10 
of  the  clock  at  nignt ;  and  that  any  service  or  delivery  thereof  after  that  hour 
shall  be  null  and  void. 


(a)  Thii  was  omitted  in  the  Report  of  the  last  Term. 
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Ooutanche  t;.  Le  Ruez. 

1  EasMSS.    Jan.  24,^  1801.' 


Lnre  grren  to  amend  the  declaration  by  entitling  it  of  the  day  on  which  it  was  aetaall]^  de- 
livered, ioAtend  of  the  term  generally,  in  order  to  accord  with  ao  averment  therein,  that 
oiber  defendanta  aanied  in  the  writ  were  then  outlawed. 

THE  defendant  was  arrested  in  Trinity  vacation  1799,  under  a  writ  issued 
against  him  and  several  others,  returnable  in  Michaelmas  term ;  and  special 
bail  was  then  put  in  and  justified  for  the  defendant,  and  the  plaintiff  proceed* 
ed  to  outlaw  the  other  parties  named  in  the  writ,  which  outlawry  was  not 
completed  till  the  fourth  return  of  last  Easter  term  :  after  which  the  plain* 
tiffdeliveTed  his  declaration,  entitled  generally  of  that  term,  wherein  was  con- 
tained the  usual  averment,  that  the  other  parties  were  outlawed.  The  de* 
(aadant  pleaded,  inter  aliOf  ntd  tiel  record  of  outlawry^  on  which  issue  was 
joined ;  and  thereupon  a,  day  was  given  to  the  plaintifi*  in  Michaelmas  term 
last  to  bring  in  the  record ;  on  which  day,  in  order  to  avoid  being  concluded 
by  the  production  of  the  judgment  of  outlawry,  which  appeared  to  be  of  a  day 
subsequent  to  the  first  day  of  term,  to  which  the  declaration,  being  entitled 
generally,  referred  :  the  plaintifT  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  plaintiff  should  riot  be  at  liberty  to  amend  his  declaration 
by  entitling  it  as  of  a  particular  day  in  Easter  term,  (being  the  day  on  which  it 
was  in  fact  delivered,  which  was  afler  the  putlawry  was  complete),  instead  of 
Easier  term  generally  :  and  the  Court  ordered  the  production  of  the  record  of 
outlawry  to  be  postponed  in  the  mean  time. 

(riles  now  shewed  cause,  insisting  that  the  amendment  proposed  would 
make  the  fWQceedings  still  more  irregular ;  for  according  to  Smith  v.  Mvller^ 
3  Term  Rep.  624,  the  declaration  ought  to  be  entitled  of  the  term  when  the  writ 
is  returnable,  although  not  filed  till  a  ternr  subsequent :  and  therefore  the 
amendment,  if  any,  should  be  to  entitle  it  of  a  time  prior  instead  of  subsequent, 
according  to  the  practice  of  the  Court,  from  which  the  plaintiff  had  deviated  in 
the  first  instance.  But  at  any  rate,  the  application  to  amend  came  too  late 
after  the  expence  of  all  the  pleading .  was  incurred,  at  least  except  upon  pay* 
ment  of  all  the  costs. 

Hjvell^  in  support  of  the  rule,  said,  that  the  amendment  prayed  for  was  ac- 
cording to  the  truth  of  the  fact ;  and  cited  Symonds  t.  Parmenter  and  ano^ 
ther,  I  Wils.  78,  as  in  point,  to  which 

The  Court  agreed ;  and  added,  that  as  the  day  on  which  the  declaration 
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was  delivered  now  appeared  to  be  matenal^  which  probably  did  not  appear 
when  it  w&s  first  drawn  and  entitled,  there  could  be  no  objection  to  amend 
the  title  of  it  according  to  the  truth  and  justice  of  the  case^  Therefore,  they 
made  the 

Rule  ab8olute(a)» 
on  payment  of  the  costs  of  the  amendment. 


Myrtle  v.  Beaver. 

1  East,  185.    Jan.  27, 1801* 

A  Captain  of  a  troopi  dtirinc  the  time  of  hia  abseaoe,  and  while  another  officer  it  in  the  ae- 
toal  command  of  it,  and  by  whom  the  orden  for  labfliiteoce  are  i«ned,  and  the  lobaiat-' 
ence  money  ia  received  from  Government,  ia  not  liable  to  pay  for  sabaiitence  famished  to 
the  men»  thoagh  he  was  still  entitled  to  a  profit  upon  the  sum  issaed  on  that  accoiiBl,  and 
thflQtroo^  atill  oontinned  under  his  military  orders. 

THIS  was  an  action  for  goods  sold  and  delivered,  tried  before  Lord  Ktnyon 
at  the  last  Summer  Assizes  at  Letoes,    The  defendant  was  Major  ai^d  Captain 
of  a  troop  in  the  Hants  regiment  of  Fencible  Cavalry.     The  plaintiiT  was  a 
butchei^  at  Bfightan,  where  the  troop  was  quartered.     The  action  was  brought 
to  recover  the  value  of  meat  furnished  for  the  use  of  the  troop  between  the 
25th  of  January  and  the  22d  of  February^  1800.     Previous  to  the  first  men* 
tioned  period  the  defendant  had  the  command  of  his  own  troop  at  Brighton^ 
and  had  employed  a  serjeant  in  the  troop,  of  the  name  of  Bedford^  to  act  as  his 
clerk  in  providing  for  the  subsistence  of  the  troop,  which  it  is  the  duty  of  the  Cap* 
taih  to  do  ;  and  under  the  defendant's  orders  v8e<(^(2  had  from  time  to  time  given 
orders  for  and  superintended  the  delivery  of  the  meat ;  and  while  the  de&nd7 
ant  remained  with  the  troop  he  had  himself  regularly  paid  the-  plaintiff  his 
bill  monthly ;  and  the  account  was  admitted  to  be  settled  up  to,  the  24th  of 
January,    At  that  period  the  defendant  was  detached  with  a  small  party  to- 
command  at  Arundel^  about  20  miles  off,  die  greatest  part  of  the  tegiment  re* 
Qiaining  at  Brighton  under  the  command^  the  Colonel.    Oh  the  defendimfy 
departure  the  actual  command  of  his  troop  devolved  upon  Mr.  Hunt  the  First 
Lieutenant,  though  they  were  still  subject  to  the  defendant's  military  orders, 
and  all  military  reports  and  returns  of  the  troop  were  made  first  to  him, 
and    from   him   to  head  quarters.      After  the  defendant's  departure  firom 
Brighton^  Serjeant  Bedforu  received  his  orders  from  Lieutenant  Hunt  for 
the  subsistence  of  the  men,  and  received  money  from  him  for  such  por^ 
poses;,  and  was  employed  by  him,  as  he  had  before  been  by  the  defend- 
ant  when  he  was  present,  to  give  orders  for  and  superintend  the  deliveiy 
of  the  meat,  which  he  did  in  the  same  manner  as  before  \  but  it  did  not  ap-^ 
pear  that  such  change  of  his  authority  was  made  known  to  the  plaintiff,  wha 
eontinned  to  supply  the  meat  as  before.     On  the  20th  of  Februdry^  and  be^ 
fore  the  usual  time  for  settling  the  plaintiff's  biU,  Lieutenant  Hunt,  who  be* 
sides  his  command  in  the  troop  was  also  paymaster  of  the  regiment,  abscond- 
ed, Without  setling,  any  of  his  regimental  accounts,  and  leaving  thic4emand 
among  others  unsatisfied.     It  appeared  to  be  the  course  of  the  service  that  & 
certain  allowance  is  made  by  Government  to  the  Captain  of  every  troop  for 
the  subsistence  of  the  men,  upon  which  he  derives  an  allowed  profit  to  him* 
self,  and  to  which  he  was  stiu  entitled  during  his  absence  on  the  detached 
command  at  Arundel.    This  subsistence  money  is  issued  every  month  from 

(a)  DiekinwoH  v.  PlauUd,  7  Term  Rep.  474,  the  court  pTo  leave  to  aiiMiid.a  leeord  by 
inserting  a  special  memorandnni  of  Uie  day  when  the  plainofST's  biU  was  filed,  after  a  writ  of 
error  brought.  Amendments  of  this  nature  are  allowed  or  refused  in  the  discretion  of  the 
Court,  acMfding  as  they  are  conduciye  or  not  to  the  ends  of  justice.  Sex  v.  The  Mayor, 
^'C.  tf  Grampound,  lb.  708 — 6. 
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the  agent  of  the  regiment  to  the  paymaster  in  advance,  by  whom  it  is  paid 
over  to  the  captains  of  troops,  who  draw  upon  the  paymaster  for  il  at  their 
pleasure.  The  agent  of  the  regiment  regulates  the  amount  of  the  monthly 
issue  to  the  paymaster  by  the  muster-rolls,  and  the  bills  which  have  before 
been  sent  in,  and  these  are  signed  by  the  captain  of  the  troop  while  he  is  in 
the  actual  command  ;  but  during  the  period  in  question,  in  which  the  plaintiff's 
bill  accrued,  returns  of  this  nature  were  signed  by  HutU  and  seat  into  the  pay- 
odioe  :  and  this  allowance  was  in  the  course  of  the  service  received  by  Hunt^ 
but  was  iK)t  in  fact  paid  over  by  him  to  the.  defendant  during  the  period  that 
he  was  in  the  actual  command  of  the  troop.  The  paymaster  is  recommend- 
ed by  the  colonel  of  the  regiment  and  approved  by  the  king,  to  whom  he  gives 
a  bond  to  perform  the  duties  of  his  office,  and  account  faithfully,  and  to  re- 
pay the  surplus,  if  any,  in  his  hands.  For  some  days,  at  the  latter  end  of 
January  and  beginning  o(  February,  the  Colonel  was  absent  from  the  regiment, 
and  during  that  time  the  principal  command  devolved  upon  the  defendant, 
as  Major  and  next  in  seniority,  who  came  over  to  and  resided  at  Brighttm^ 
but  Hunt  still  continued  to  have  the  actual  command  of  the  defendant's  troop. 
Lord  Kenyofv  yvas  of  opinion  at  the  trial,  that  the  defendant  was  not  answera- 
ble ;  he  not  having  been  in  the  command  of  the  troop  during  the  whole  period 
within  which  the  goods  were  supplied,  but  Hunt  having  then  the  actual  com- 
mand ;  and  the  goods  having  been  ordered  by  Bedford^  acting  at  that  time 
under  Hunt^s  authority,  and  Hunt  having  received  tlie  money  from  the  agent 
for  this  purpose,  and  liaving  given  bond  to  account  for  it;  and  the  returns 
having  been  made  during  the  same  period  by  him  to  the  agent,  by  which 
the  issues  of  money  are  regulated.  But  a  verdict  was  taken  for  the  plain- 
tiff, with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  this  Coiirt 
should  be  of  the  same  opinion  with  his  lordship. 

Shepherd,  Serjt.  accordingly  obtained  a  rule  nm  for  this  purpose  last  term  ; 
against  which 

Garrow,  Adam,  and  Marryat,  .now  shewed  cause.  The  Captain  of  the 
troop  is  the  person  by  whom  the  orders  for  providing  subsistenco  for  the  men 
are  regularly  issued.  Bedford  was  appointed  by  the  defendant  as  his  agent 
for  this  purpose  in  the  first  instance,  and  the  same  person  continued  to  give 
the  orders  during  his  absence.  The  plaintiff  had  no  reason  for  supposing  that 
Bedford  was  acting  under  the  command  of  another  :  there  was  no  notifica- 
tion of  any  such  change  to  hirn.  The  defendant  was  not  so  far  removed  at 
AruTidel  from  his  situation  of  responsibility  as  to  have  lost  the"  command  of 
his  troop.  Though  al>S(ent  at  other  quarters  a  few  miles  oflT,  the  troop  was 
still  virtually  undf»r  his  command  ;  for  all  military  reports  and  returns  were 
made  to  him  as  Captain.  But,  what  is  of  most  importance,  he  was  still  en- 
titled to  receive  the  emoluments  arising  from  his  command,  part  of  which  ac- 
crues from  those  very  payments.  Subsistence  rtioney  is  paid  in  advance  by 
Government-:  and  therefore  it  was  in  the  defendant's  power  to  have  obtained 
the  nu>ncy  for  the  period  in  question  from  the  paymaster ;  it  appears  that  he 
was  in  command  at  Bris^hton  after  the  time  when  it  must  have  issued  to  the 
paymaster,  and  if  he  did  not  obtain  it,  it  was  his  own  laches. 

Lord  Kenton;  C.  J.  ^  It  is  an  undisputed  fact  that  the  defendant  wa&  not 
in  the  actual  command  of  his  troop  during  any  period  of  the  time  when  this 
demand  accrued  ;  but  the  command  had  devolved  upon  another  officer  who 
ivaa  next  in  seniority.  The  defendant  neither  gave  the  orders  for  the  provis- 
ions, nor  had  he  any  authority  to  do  so.  It  is  true  that  the  setjeant  acted  at 
first  by  the  defendant's  orders  ;  but  he  is  not  to  be  considered  as  the  agent  of 
a  private  individual ;  it  was  plain  that  ho  acted  as  agent  for  whatever  officer 
happened  to  have  the  command  of  the  troop.  The  defendant  has  never  re-. 
ccived  any  money  from  government  for  this  purpose  ;  but  the  money  was  re- 
ceived bv  Hunt,  who  was  next  in  command  as  well  as  paymaster,  and  bv  whom 

Vol.  L  11  "  ^ 
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it  ought  to  hare  been  paid  over.     So  that  op  the  whole  there  appears  to  be  no 
ground  for  fixing  the  defendant  with  ^>  liability  in  this  case. 

Per  Curiapif  Judgment  of  nonsuit  to  be  entered(l). 


Etherton  v.  Popplewell. 

1  East,  189.    Jan.  27, 1801.  . 

Trespass  lies  against  a  landlord,  who  on  making  a  distress  for  rent  tamed  the  plaintiff's  fam- 
ily oat  of  posaesiioo,  and  kept  the  premises  on  which  he  had  impounded  the  distress. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  dwelling  house,  and 
continuing  there  for  three  months,  and  expelling  the  plaintiff  therefrom,  and 
taking  and  detaining  his  goods  in  the  house  for  the  same  space  of  time.  And 
a  second  count  for  the  asportation  alone.  Plea,  Not  guilty.  At  the  trial 
before  Thompson^  R  at  the  last  assizes  at  Wells,  it  appeared  that  the  plaintiff 
was  tenant  of  the  premises  to  the  defendant  under  a  holding  originally  from 
Jjady-day  1790,  at  an  annual  rent  of  three  guineas,  which  by  .an  agreement 
in  writing  was  reserved  quarterly ;  but  before  the  year  179S,  the  rent  had 
been  agreed  to  be  raised  to  five  guineas ;  under  what  terms  did  not  appear. 
On  the  10th  of  March  ISOO,  (the.  plaintiff  having  before  absconded,  and  no 
rent  having  been  paid  since  the  preceding  Lady-day)  the  defendant,  accom- 
panied by  the  tithing-man,  entered  the  plaintiff's  house  in  which  his  wife 
still  remained,  and  seized  his  gpods  under  the  fallowing  notice  :  "  John  Eth" 
"  erton,  take  notice,  that  I  have  this  day  seized  and  distrained  the  goods  and 
"  chattels  hereunder  set  down,  which  are  to  remain  in  a  house  situate  in  the 
"  parish  of  Street,  in  the  county  of  Somerset,  which,  you  rent  of  th&,  for  the 
'*  sum  of  62^  6^.,  being  for  the  rent  of.  the  said  house  due  from  you  to  me  on 
"  the  25th  day  of  March  ;  and  if  you  do  not  dischi^rge  the  said  rent  and  char- 
"  ges  of  distress,  or  replevy  the  said  goods  and  chattels  within  five  days  from 
"  the  25th  of  March  ensmiig  the  date  hereof,  the  same  will  be  appraised  and 
"  sold  according  to  the  act  of  parliament,"  kc»  Dated  the  10th  March.  1800, 
and  signed  by  me  defendant  and  the  tythingman.  Then  followed  an  inven- 
tory of  the  goods,  with  a  charge  to  the  plaintiff  at  his  peril  to  remove  before 
the  day  of  sale.  The  goods  were  not  in  fact  removed  from  the  premises,  but 
the  defendant  afterwardb  turned  the  plaintiff's  wife  out  of  the  house,  and  lock- 
ed it  up,  and  kept  the  key.  On  the  30th  of  March,  the  plaintiff  having  re- 
turned again,  paid  the  defendant  five  guineas  for  a  year's  rent  due  the  Lady- 
day  preceding,  and  one  guinea  for  a  calf;  and  at  the  same  time  desired  to 
have  the  key  of  his  house  again ;  to  which  the  defendant  answered,  that  he 
should  come  to  his  house,  where  he  should  be  back  in  ai  quarter  of  an  hour. 
The  plaintiff  accordingly  went  there,  and  having  staid  an  hour  and  a  half,  and 
the  defendant  not  returning,  he  went  away.  In  a  day  or  two  afterwards, 
however,  the  plaintiff  was  proved  to  be  in  possession  again,  but.  at  what 
time  he  went  in  did  not  exactly  appear.  It  was  also  proved,  that  previous 
to  the  10th  of  March,  when  the  distress  was  made,  the  defendant  had 
said,  that  the  plaintiff  owed  him  nothing  but  a  year's  rent  and.  a  guinea 
far  a  calf,  and  that  he  should  ^eize  for  the  whole ;  and  being  told 
that  he  would  do  wrong  in  seizing  for  the  calf,  he  answered,  that  he  should 
seize  for  the  whole,  as  no  one  would  take  the  plaintiff's  part. 

It  was  objected  at  the  trial  by  the  counsel  for  the  defendant,  that  the  in- 
creased rent  of  five  guineas  must  be  deemed  to  be  payable  quarterly,  as  the 
original  rent  was  so  reserved  ;  and  that  therefore  three  quarters  of  a^  year's 
rent  being  due  at  the  time  of  the  distress,  the  distress  was  lawful :  and  that 
if  the  plaintiff  had  any  cause  of  action  for  the  excess,  he  should  have  brought 

(1)  Vide  Rice  v.  ChiUe,  post,  779. 
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an  action  on  the  case,  and  not  an  action  of  trespass.  The  learned  Judge, 
however,  would  not  nonsuit  the  plaintiff,  and  the  jury  gave  a  verdict  for  the 
plaintifl  with  two  guineas  damages ;  the  defendant  having  liherty  to  move 
the  Court  to  enter  a  nonsuit  if  they  thought  the  present  form  of  action  w^ong. 
Such  a  rule  was  accordingly  obtained  in  the  last  term,  against  which 

Bond  was  now  to  have  shewn  cause.  But  the  Court  asked  the  defendant's 
counsel  what  objection  could  be  made  to  this  forth  of  action  for  the  excess  of 
which  the  defendant  had  been  guilty  in  this  transaction,  in  turning  the  plain- 
tiff's wife  out  of  possession,  and  keeping  possession  of  the  house  even  after 
the  rent  was  paid. 

GMs  in  support  of  the  rule.  By  the  stat.  of  Marlhridge,  52  H.  3.  c.  4. 
distresses  must  be  reasonable,  and  not  excessive ;  but  the  oidy  remedy  for  any 
excess  in  making  theni.  is  by  an  action  on  the  case  founded  on  the  statute, 
and  not  an  action  of  trespass(a).  Now  here  the  entry  was  originally  lawful 
for  the  purpose  of  distraining  for  the  three  quarters  rent  in  arrear ;  and  what 
followed  was  consequential  to  the  first  act ;  and  however  irregular,  it  is  only 
the  subject  matter  of  an  action  on  the  case,  and  not  of  trespass.  The  contin- 
uing in Jx>ssession,  and  turning  the  plaintiff's  wife  out  of  doors,  were  done 
with  a  view  of  better  securing  the  distress,  and.  in  furtherance  of  that  object 
only. 

Lord  Kenton,  G.  J.  No  answer  can  be  given  to  the  action  of  trespass  for 
the  excess  of  the  defendant's  conduct  in  the  subsequent  part  of  the  transac* 
tion,  in  turning  the  plaintiff's  wife  out  of  possession,  which  she  held  for  her 
husband.  If  the  ques^on  had  depended  merely  upon  the  extent*  for  which 
the  distress  was  declared  to  be  taken  at  the  time,  it  might  have  admitted  of 
a  different  consideration ;  for  certainly  the  party  would  hot  have  been  con- 
cluded by  that  declaration ;  for  a  person  may  distrain  for  one  thing  and  jus- 
tify for  another(6).  Here  the  parties  are  at  issue  upon  the  plea  of  not  guilty ; 
there  is  no  new  assignment,  and  so  no  question  upon  that  ground  bah  arise ; 
and  we  cannot  say  that  the  defendant  has  not  been  guilty  of  a  trespass  upion 
this  evidence. 

Gross,  J.     The  defendant  not  only  turned  the  plaintiff's  family  out  of  pos- 
session at  the  time,  but  continued  in  possession  of  the  house  evfsn  af^r  the 
rent  was  paid. 
Per  Curiavt^  '  Rule  discharged(l). 

{a)  BniekiKi  v.  Chambert,  1  Burr.  S90.  So  in  Lynne  v.  Moody,  TitsBg.  80.  and  2  Stn. 
861.  where  it  wu  holdaa  thtt  tratput  woaM  not  lie  for  an  exceenve  dkiren,  becenee  the 
firrt  entiy  wm  lavrfiil;  and,  nj  the  Conrt  there,  «  One  U  nothing  $ub$equiM  to  nuUct  U  a 
tn^au^  otlhMf  U  wktrt  iU dktnu  i$  abuud:** 

(6)  Cfromiher  v.  RanuboUom,  7  Term  Rep.  665. 

(1)  Vide  Winterbourne  v.  Morgan,  ^  at,,  11  Eaet,  896. 
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The  King  v.  Waddington. 

Offences  at  Common,  Law,    1  East,  143.    Jan.  28, 1801. 

1.  Spreading  rnmooni  with  intent  tn  inhance  the  price  of  bops  in  the  hearing  of  bop>pIanterf , 
dealen,  and  otBera,  that  the  stock  of  hops  was  nearly  exhausted,  and.  that  there  would  be 
,&  scarcity  of  hops,  &c.  with  intent  to  induce  them  not  to  bring. their  bops  to  market  for 
sale  for  a  long  time,  and  thereby  greatly  to  inhance  the  price. 

2.  Spreading  such  rumours 'generally  with  intent  to  inhance  the  price  of  hops. 

3.  Endeavouring  to  inhance  the  price  by  persuading  divers  dealers,  &c.  «ot  to  take  their 
hops  to  market,  and  to  abstain  from  selling  for  a  long  time. 

4.  Ingrossing  large  (quantities  of  bops,  by  buying  from  many  particular  persons  by  name,  cer- 
tain quantities,  with  intent  to  resell  the  same  for  an  unreasonable  profit,  and  thereby  to  in- 
hance the  price. 

6.  Ad  idem,  stating  the  particular  contracts. 

6.  Getting  into  his liands  large  quantities,  by  contracting  with  various  persons  for  the  pnr- 
chaser,  with  intent  to  pravent  the  same  being  brought^ to  market,  and  to  re-sell  at  an  uu- 
reasonable  profit,  and  thereby  greatly  to  inhance  the  price.  ^    • 

7;  Buying  like  quantities  with  like  intent. 

8.  Buying  like  quantities  with  intent  to  re-sell  at  exorbitant  profit,  &c. 

9.  Unlawfully  engrossing,  by  buying  large  quantities  with  like  intent. 

AN  information  was  filed,  by  leave  of  the  Court,  against  the  defendant, 
containing  several  counts ;  the  first  of  which  charged,  that  he,  on  the 
29th  of  ifiarcA,  1800,  at  Worcester,  &c.  wickedly  intending  to  inhance  the 
price  fif  hops,  did  spread  divers  rumours  and  reports  with  respect  to  hops, 
by  then  and  there  openly  and  wickedly,  in  the  presence  and  hearing  ot 
divers  hop-planters'  and  dealers  in  hops  and  others  then  being  at  Worcester^ 
&c.  declaring  and  publishing  that  the  then  present  stock  of  hops  was 
nearly  exhausted,  and  that  from  that  time  there  soon  would  be  a  scarcity  of 
hops,  and  that  before  the  hops  then  growing  could  be  brought  to  market  the 
then  present  stock  of  hops  would  be  exhausted ;  with  intent  an  d  design  by 
such  ri;imours  and  reports  to  induce  divers  persons  unkno>vn  then  presefit,  be- 
ing dealers  in  hops,  and  accustomed  to  sell  hops,  and  having  large  quantities 
of  hops  for  sale,  not  to  carry  or  send  to  any. market  or  fair  any  hops  for  sale, 
and  td  abstain  from  sellmg  such  hops  for  a  long  time,  and  thereby  greatly  to 
inhance  the  price  of  hops :  in  contempt,'  &c.  to  the  evil  example,  &c.  and 
against  the  peace,  &c.  The  second  count  stated  more  generally,  that 
the  defendant  at  the  day  and  place  aforesaid,  wickedly  intending  and  con- 
triving to  inhance  the  price  of  hops,  did  openly  publish  and  spread  divers 
rumours  and  reports  with  respect  to  hops,  to  the  effect  following,  (viz.) 
that  the  than  present  stock  of  hops  was  nearly  exhausted,  and  that  there 
would  soon  be  a  scarcity  of  hops,  and  that  before  the  hops  tjien  .growing 
could  be  brought  to  market,  the  then  present  stock  of  hops  would  be  exhaust- 
ed ;  with  intent  by  such  rumours  and  reports  ac  aforesaid  to  inhance  the 
price  of  hops,  in  contempt,  &c.  The  third  count  charged,  that  the  defendant 
unlawfully  endeavoured  to  inhance  the  price  of  hops  by  persuading  and  at- 
tempting to  persuade  divers  persons  dealing  in  hops,  and  accustomed  to  dell 
hops,  and  having  large  quantities  of  hops  for  sale,  not  to  go  to  any  market 
or  fair  with  any  hops  for  sale,  and  to  abstain  from  selling  such  hops  for  a  long 
time,  in  contempt,  &c.  and  against  the  peace,  &c.  The  fourth  count  charged, 
that  the  defendant  unlawfully  engrossed  and  got  into  his  hands  by  buying  a 
certain  large  quantity  of  hops,  viz.  100  pockets  of  hops  of  one  W,  6,  (and 
so  on  of  above  30  other  persons,  naming  them)  at  certain  large  prices,  viz. 
15/.  for  each  100  cwt.  with  intent  to  resell  the  same  for  an  unreasonable  pro- 
fit, and  thereby  to  inhance  the  price  of  hops.  The  fifth  count  charged,  that 
the  defendant  got  into  his  hands  a  certain  large  quantity,  viz.  3700  pockets  of 
hops  by  contracting  with  TF.  G,  (and  many  other  persons,  naming  them)  to 
buy  and  take  of  them  the  sanne,  by  persuading  and  procuring  them  to  sell 
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and  deliver  to  him  the  said  quantity  of  hops,  at  certain  large  prices,  viz.  13/. 
for  every  hundred  weight  which  should  be  delivered  to  him  on  the  3d  of  May^ 
then  next  following,  and  14Z.  for  every  hundred  weight  delivered  to'him  on  the 
19th  of  the  said  May^  and  15L  for  every  Imndred  weight  delivered  to  him  on 
the  31st  of  said  May  ;  with  intetit  to  re-seU  the  said  hops  for  an  unreasonable 
profit,  and  thereby  greatly  to  inhance  the  price  of  hops.  The  sixth  count 
charged,  that  he  got  into  his  hands  another  large  quantity  of  hops,  by  con- 
tracting for  the  purchase  of  a  certain  quantity  from  a  variety  of  persons  nam,- 
ed,  at  certain  bfge  prices,  with  intent  to  prevent  the  same  from  being  brought 
to  market  for  sale,  and  to  re-sell  the  same  for  an  unreasonable  profit,  and 
thereby  greatly  to  inhance  the  price  of  hops.  The  seventh  count  charged, 
that  the  defendant  bought,  and  caused  to  be  bought,  and  got  into  his  hands  a 
certain  quantity  of  hops,  by  buying  of  one  W.  G.  a  certain  large  quantitVi 
viz.  500  cwt.  (and  so  of  above  twenty  other-  persons)  with  the  like  intent  as  m 
the  last  count.  The  eighth  count  was  to  the  same  effect  as  the  last,  alleging 
only  the  intent  to  be,  to  re-sell  the  hops  for  an  exorbitant  profit,  and  thereby 
greatly  to  inhance  the  price.  The  ninth  eount  charged  generally,  that  the 
defendant  unlawfully  engrossed  and  got  into  his  hands,  by  buying  of  divers 
persons  unknown,  divers  large  quantities,  viz.  500  tons  of  hops,  Ayith  the  like 
intent  as  last  mentioned.  And  all  the  counts  laid  the  ofience  to  be  in  con- 
tempt of  our  Lord  the  King  and  his  laws,  to  the  evil  example  of  all  others, 
&ic,  and  against  the  King's  peace,  &c. 

Upon  this  information  the  defendant  was  convicted  before  Le  BlanCj  J.  at 
the  last  assizes  at  Worcester,  after  a  very  long  trial,  and  was  brought  up  in 
MichaelTTUu  term  last  to  receive  the  judgment  of  the  Court.  On  that  occa- 
sioii  it  was  intended  by  the  defendant's  counsel  to  move  in  arrest  of  judg- 
ment, of  which  they  had  given  notice ;  but  when  the  matter  wa^  about  to  be 
argued,  the  defendant,  who  was  present  in  Court,  desired  to  waive  all  objec* 
tions  in  arrest  of  judgment ;  in  consequence  of  which  his  counsel  suggested, 
that  the  same  arguments  which  might  be  urged  in  arrest  of  judgment  would 
in  another  shape  avail  the  defendant  in  mitigation  of  the  sentenee ;  and  they 
were  proceeding  to  model  their  address  accordingly.   .  But 

The  Court  said,  that  although  the  defendant  had  thought  proper  to  waive 
any  objection  in  arrest  of  judgment,  yet  if  upon  a  review  of  the  whole  case 
they  were  satisfied  he  had  not  been  guilty  of  any  offence,  they  should  not  give 
judgment  against  him.  According  to  wKat  had  been  said  with  great  wisdom 
and  justice  by  Lord  Mansfield^  in  the  case  of  the  King  v.  Goitgk(a),  on  a 
question  respecting  the  propriety  of  granting  a  new  trial  in  a  criminal  case, 
where  the  motion  had  not  been  made  within  the  regular  time ;  that  if  the  de- 
fendant could  shew  that  he  had  not  been  guilty  of  any  offence,  it  was  never 
too  late  to  take  advantage  of  it ;  and  that  the  Uourt  would  infiict  no  punish- 
ment if  there  had  been  no  offence.  They  therefore  expressed  a  desire  to  hear 
any  arguments  in  whatever  shape  urged,  which  went  to  do  away  the  offence 
altogether. 

In  consequence  of  this  intimation,  the  arguments  after  mentioned  at  the 
bar,  though  not  urged  regularly  in  the  form  of  a  motion,  in  arrest  of  judgment, 
yet  in  effect  took  the  same  course.  And  after  Le  Blanc,  J.  had  reported  to 
the  Court  the  evidence  given  at  the  trial;  Avhich  it  is  not  necessary  here  to 
detail,  especially  as  the  material  facts  appear  upon  the  face  of  the  indictment, 
and  the  substance  of  the  general  proof  is  stated  in  the  judgment  which  was 
afterwards  pronounced  against  the  defendant ; 

Laiv,  Dauncey,  Wigley  and  Peake,  in  the  course  of  their  address  to  the 
Court  jn  mitigation  of  punishment,  urged  the  following  arguments.  The  facts 
charged  against  the  defendant  never  constituted  any  offence,  even  previous 
to  the  Stat.  12  Geo.  3.  c.  71. :  but  if  they  did  the  offences  stated  in  each  count  and 


(a)  Vide  Dongl.  797,  8. 
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all  others  ejusdem  generis  were  done  away  by  that  statute,  which  went  to  re; 
peal  not  merely  the  particular  acts  of  parliament  therein  enumerated,  but  the 
whole  system  of  laws  respecting  forestalling,  regrating,  and  ingressing.  The 
act  of  the  5  &  6  Ed.  6.  c.  14,  is  supposed  to  desciibe  what  the  common  law 
was  in  these  respects,  and  that  describes,  s.  3,  an  ingrosser  to  be  one  who 
"  shall  ingross  or  get  into  his  hands  by  buying,  contracting^  or  promise  taking, 
"  (other  than  by  demise,  grant,  or  lease  of  land  or  tithe,)  any  corn  growing  in 
**  the  fields,  or  any  other  com  or  grain,  butter,  cheese,  fish,  or  other  dead  vicU 
*'  uab  whatsoever,  within  the  realm  of  England,  to  the  intent  to  sell  the  same 
"again."  To  constitute  the  offence,  therefore,  with  which  the  defendant  is 
charged  in  the  fourth  and  subsequent  counts,  the  ingrossing  must  be  of  some 
commodity  which  constitutes  victuals.  But  hops  have  been  expressly  adjudg- 
ed to  be  no  victuals  within  the  meaning  of  that-  act,  upon  a  reference  to  the 
Judges  in  the  20  Jac.  1.,  as  was  said  by  Rolle,  G.  J.  Styl.  190,  and  Bex  v. 
Maynard,  Cro.  Car.  231.  (Lord  Kenyan  observed,  that  that  resolution  was 
before  the  stat  9  Ann.  c.  12.  s.  24,  had  prohibited  common  brewers  mnder  a 
penahy  from  using  any  other  bitter  than  hops  in  brewing  beer :  since  which 
time  at  least  it  was  impossible  to  say  that  hops  were  not  a  victEal.)  The 
same  thing  is  repeated,  and  the  same  authority  is  cited  by  Lord  Chief  Baron 
Comyns,  in  the'4th  vol.  of  his  Digest,  69,  tit.  Justices  of  Peace — Ingrossing  ; 
which  work  was  compiled  after  the  statute.  And  the  same  matter  is  to  be 
found  in  all  the  abridgments  since  that  period  ;  and  in  1  Hawk.  P.  C.  c.  80.  < 
s.  17.  It  is  not  indeed  inserted  in  3  Inst.  195)  in  the  chapter  on  this  subject ; 
but  that  work  is  defective  in  many  respects.  But  however  doubtful  this  case 
might  have  been  before  the  repeal  of  the  stat.  6  &  6  Ed.  6.,  and  certainly 
there  had  always  be^n  much  fluctuation  of  opinion  as  well  upon  the  definition 
or  the  offences  themselves  therein  described  as  upon  the  policy  of  the  laws 
against  them :  at  any  rate,  those  doubts  were  intended  to  be  removed,  and 
the  whole  system  of  this  branch  of  law  altogether  done  away  by  the  act  of  the 
12  Geo.  3.  c  71.  This  is  most  apparent  from  the  resolutions  of  the  Com- 
mittee of  the  House  of  Commons,  to  whom  .it  was  referred  by  the  House  to 
make  a  report  uppn  these  laws ;  in  which  committee  are  to  be  found  the 
names  of  some  of  the  most  enlightened  statesmen  of  the  age  :  and  by  them 
it  wtis  Tesolved(a),  "  that  the  several  laws  relating  to  badgers,  engrossers, 
**  forestallers,  and  regrators,  by  preventing  the  circulation  of  and  free  trade  in 
**  com  and  other  provisions,  have  been  the  means  of  raising  the  price  thereof 
."in  many  parts  of  this  kingdom,  ^dly.  That  the  House  be  moved  for  leave 
'<  to  bring  m  a  bill  to  remedy  the  evils  occasioned  by  the  said  iaufs.**  It  was 
thereupon  ordered  by  the  House  nemine  con<rarficen?c,'"  that -leave  be  given 
**  to  bring  in  a  bill/?r  remedying  the  evils  occasioned  by  the  laws  note  in  being 
"relating  to  badgers,  engrossers,  forestallers,  and  regrators."  The  preamble 
of  the  stat.  12  Geo.  3.  c.  71,  which  followed  thereupon,  also  stating  that  the 
restraints  laid  by  several:  statutes  upon  the  dealing  in  com,  &c.  and  sundry 
other  sorts  of  victuals  by  preventing  a  free  trade  in  the  said  commodities,  have 
a  tendency  to  discourage  the  growth  and  inhance  the  price,  a  mode  of  rea- 
soning which  strikes  at  3ie  whole  system  of  these  laws :  then  proceeds  to  repeal 
several  leading  statutes  .by  name,  amongst  others  that  of  the  6  &  6  Ed.  6.  c, 
14.,  which  was  supposed  to  be  declaratory  of  the  common  law.  itself,  and  all 
acts  niade  for  the  litter  enforcement  of  the  same  ;  being,  as  the  legislature 
say,  detrimental  to  the  supply  of  the  labouring  and  manufacturing  poor  of  the 
kingdom.     The  legislature  then  did  not  consider  the  practices  against  which 

.  I     »  ,  ,.       ■  ■         — . 

.  fa)  Com.  Jonni.  vol.  88.  p.  590.  Theie  resolntionr  were  first  reported  on  the  8th  of  April 
1787,  from  the  Committee  who  were  appointed  to  coniider  of  the  lawi  relating  to  hadcera, 
•ngroMers,  fotestallen,  and  regratora,  and  to  report  their  opinion  to  the  Houses  which  or  the 
aame  were  fit  to  be  eontinaed»  amended  or  repealed.  They  were  again  revived  on  the  18tb 
of  Jlarc/i  1772. 
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theae  kws  were  made  as  the  evil,  but  that  the  laws  themselves  were  so. 
They  state  Uiat  the  restraints  laid  by  these  statutes  were  detrimental  to  free 
trade,  and  to  the  supply  of  the  poor.  It  is  clear,  therefore,  that  by  the  reped 
of  the  Stat.  5  &  6  Ed.  6,  they  concluded  that  they  were  repealing  not  merely 
the  letter  but  the  spirit  of  the  law :  for  otherwise  it  was  nugatory  to  repeal  a 
statute  taken  to  be  declaratory  of  the  common  law,  if  the  same  restraint  were 
to  prevail  after  the  repeal  of  the  law  as  before.  And  according  to  Hardr.  209, 
which  cites  various  passages  from  Plowden^  that  which  is  taken  to  be  within 
the  intent  of  an  act,  which  the  Judges  are  sometimes  to  collect  from  the  occa- 
sion and  necessity  of  enacting  it,  is  equivalent  to  what  is  within  the  express 
words.  This  was  so  considered  in  a  case  of  Williams  q.  t.  v.  Watkins  in 
1797,  before  Lord  Chief  Justice  Eyre  in  C.  B.,  which  was  an  action  for  pen- 
alties on  the  Stat.  25  Ed.  3.  st.  4.  c.  3,  (an  act  not  mentioned  by  name  at  least 
in  the  repealing  act  of  the  12  Geo.  3.)  for  forestalling  cattle  coming  to  Smith' 
fidd  market.  His  Lordship,  however,  sa^^  it  was  his  opinion,  and  had  been 
so  considered  by  many  learned  men,  that  all  the  laws  relative  to  forestalling, 
hoc,  were  repealed,  as  well  those  which  were  omitted  as  those  specially  in- 
cluded in  the  act  of  the  12  G«o.  3. :  and  that  if  the  plaintiff's  counsel  thought 
otherwise,  he  would  suffer  a  verdict  to  be  taken  for  the  plaintiff  in  order  that 
the  opinion  of  the  court  might  be  had  upon  the  subject :  but  there  was  no  re- 
sistance to  his  Lord8hip*9  opinion,  and  the  plaintiff  was  nonsuited.  ( ht  Blanct 
J.  said,  he  did  not  know  under  what  particular  circumstances  that  case  pass- 
ed ;  but  to  his  own  knowledge  there  were  several  other  qui  tarn  actions  upon 
statutes  of  this  description  which  were  not  included  in  the  repealing  act  of 
the  12  Geo.  3.,  upon  which  recoveries  were  had  upon  trials  before  the  same 
leaiTied  Judge ;  which  shewed  that  it  was  not  his  opinion  that  all  the  laws  in 
pari  materia^  though  not  named  in  the  repealing  act,  were  by  implication  r^ 
pealed.  And  therefore  there  was  probably  something  else  in  the  case  alluded 
to  than  what  the  note  purported.) 

The  defendant's  counsel  then  took  objections  to  the  particular  form  of  the 
counts.     As  to  the  first  and  second  counts,  charging  the  defendant  with  hav« 
ing  spread  rumours  to  inhance  the  price  of  hops,  the  rumours  are  not  stated 
to  be  faUej  which  inessential  to  the  offence.     In  43  Ass.  pi.  38,  it  is  laid  to 
be  in  deceit  of  the  people.     Bro.  Indictment,  pi.  40.     Presentment,  pi.  12.    It 
is  true  that  Lord  Coke  in  the  3  Inst.  195,  6,  describes  the  offence  without  that 
qualification  :  but  the  omission  is  supplied  in  express  terms  by  Serjt.  Hawk-^ 
ins  in  the.l  vol.  P.  C.  c.  80,  s.  1,  who  states  the  bfience  to  b^  the  endeavour- 
ing to  inhance  the  common  price  of  any  merchandizcj  and  gives  as  an  in* 
stance,  the  spreading  of  false  rumouris.     At  least,  therefore,  it  should  have 
been  stated,  that  in  fact  the  price  of  the  commodity  had  been  raised* by  means 
of  such  rumours.     As  to  the  third  count,  (which  applies  also  to  the  two  first,) 
it  is  not  stated  that  the  persons  whom  the  defendant  endeavoured  to  persuade 
not  to  bring  their  hops  to  market  for  sale,  were  persons  bringing  or  about  to 
bring  their  hops  to  market.     In  Hook's  case,  1  Rol.  Rep.  421,  an  indictment 
for  forestalling  iVais  (juashed  for  this  defect ;  which  by  a  parity  of  reasoning 
applies  equally  to  this  case.     As  to  the  fourth  and  subsequent  counts  for  en- 
grossing, it  is.  not  stated  that  the  defendant  bought  the  hops  for  the  purpose  of 
re-selling  them  in  gross,  without  which  there  is  no  offence.     The  policy  of 
the  law  in  this  respect  was  to  prevent  persons  buying  up  large  quantities  in 
order  to  sell  again  in  large  quantities,  which  necessarily  tends  to  inhance  the 
price  of  the  •  commodity.     And  this  agrees  with  what  is  said  in  3  Inst.  196. 
1  Hawk.  P.  C.  c.  80,  s.  3,  and  4  Com.  Dig.  68,  but  it  never  was  nor  can  be 
deemed  an  offence  to  buy  in  gross  for  the  purpose  of  selling  again  in  retail, 
which  for  aught  appears  was  the  defendant's  intention ;  although  the  price  of 
the  commodity  must  from  the  nature  of  the  thing  be  thereby  increased ;  for 
the  individual  consumer  cannot  be  served  in  any  other  manner.    It  is  true, 
that  the  last-mentioned  author  says,  that  an  indictment  for  buying^  ea  intent 
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tio?ie  ad  revendcndu7Ji  is  sufficient,  and  that  after  verdict  it  shall'  not  be  intend- 
ed of  a  reselling  by  retail :  but  the  authorities  cited  by  him  of  Cro.  Car.  315, 
and  Jones,  320,  dc  not  wanant  the  position  :  for  the  objection  was  not  that  the 
defendant  might,  for  aught  appearing  to  the  contrary,  have  sold  again  by  re- 
tail, but  that  he  might  ha\-e  sold  again  at  reasonable  prices,  and  so  tio  ingross- 
ing,  which  was  the  objection  over-ruled.  Besides,  there  is  no  quantity  speci- 
fied on' the  face  of  the  information,  out  of  which  the  defendant  purchased  the 
number  of  pockets  of  hops  charged  therein,  which  ought  to  have  appeared. 
For  engrossing  is  a  relative  term,  and  must  mean  getting  either  the  whole  of 
any  commodity,  or  at  least  so  much  of  it  as  to  prevent  others  from  supplying 
their  wants  in  the  common  course  of  trade.  Now  here,  in  fact,  the  defendant 
did  not  purchase  above  a  fifth  part  of  the  existing  commodity  at  a  single  place, 
{Worcester)  rtz,  1000  out  of  6000  pockets:  %vhereas  the  quantity  engrossed 
oug^ht  to  be  so  much  as  will  affect  the  consumption  of  the  whole  kingdom. 
(Lord  Kenyon^  C.,J.  That  is  a  question  of  fact  which  the  jury  have  decided 
against  the  defendant.  Le  Blanc,  J .  May  not  several  persons  be  guilty  of 
engrossing  at  the  same  time,  though  without  any  connexion  with  each  other  ; 
whose  dealings  altogether  may.  affect  the  general  consumption  ?  And  yet  the 
same  answer  might  be  given  to  each  case.) 

Erskiney  Garrow,  GibbSj  Milles,  Manley,  Scott,  W.  Jackson,  and  Har» 
rison,  for  the  prosecution »  It  is  clear  from  the  opinion  of  Lord  Coke  in  3  Inst. 
195,  and  from  all  other  general  writers,  that  forestalling,  engrossing,  and  re* 
grating,  were  crimes  at  common  law,  and  not  created  for  the  first  time  by  the 
Stat.  5  j&  Q  Ed.  6.  c.  14 ;  and  indeed  the  statute  itself  speaks  of  them  as  of- 
fences know^n  before.  And  therefore,  when  that  and  other  statutes  by  name 
were  repealed  by  the  stat.  12  Geo.  3.  c.  71,  it  left  the  common  law  untouched, 
and  only  took  away  the  pu*ticular  penalties. superadded  thereto.  If  the  stat- 
ute of  Geo.  3.  had  been  intended  to  take  away  the  common  law,  it  is  more 
natural  to  suppose  that  it  would  have  declared  so  in  terms,  or  at  least  it  would 
have  been  conceived  in  more  general  words  of  repeal.  On,  the  contrary,  it  is 
confined  to  the  repeal  of  particular  statutes  enumerated,  and  omits  several 
other  statutes  passed  in  pari  materia,  which  it  appears  have  been  put  in  ure 
since  the  12  Gieo.  3.  One  of  these  is  the  stat.  16  Car..  2.  c.  7.  which  prohib- 
ited the  buying  of  corn  to  sell  again,  and  the  laying  it  up  in  granaries  when 
it  was  above  a  certain  price  ;  which  the  legislature  themselves  have  recogniz- 
ed as  an  existing  statute  since  that  period,  having  expressly  repealed  it  by  a 
late  statute,  the.  31  Geo.  3,  c.  30,  s.  2.  The  reason  v/hy  so  little  is  to  be 
found  in  the  books  concerning  the  \;ommon  law  upon  this  subject  is,  because 
from  so  early  a  period  as  the  6  &  6  Ed.  6.  prosecutions  for  offences  ^  of  this 
nature  were  framed  with  more  facility  and  certainty  upon  the  statute  passed 
at  that  time.  It  is  immaterial  to  consider  w:hether  hops  be  a  victual  or  not, 
(although  since  the  stat.  9  Anne,  c.  12,  s.  24,  made  it.a  necessary  ingredient 
in  beer,  there  can  be  no  doubt  that  it  must  be  now  so  considered,  even  if  gen- 
eral use  had  not  before  nfade  it  so ;)  for  the  common  law  offences  charged*  in 
the  three  first  counts  extend  as  well  to  practices  to  enhance  the  price  of  any 
other  merchandise  as  of  victuals.  With  respect  to  the  quantity  engrossed,  it 
was  not  necessary  to  specify  particularly  the  relative  proportions.  The  of- 
fence itself  consists  in  buying  up  indefinite  large  quantities  of  a  commodity 
for  the  purpose  of  re-selling  it  at  an  unreasonalile  profit,  and  thereby  to  in- 
hance  the  price  at  market.  This  may  be  done  in  a  variety  of  ways  :  there 
may  be  an  ingrossing,  whether  the  quantity  be  more  or  less :  that  must  de- 
pend upon  cii:cumstances  of  which  the  jury  alone  can  judge,  and  they  have 
found  the  fact  against  the  defendant.  But  the  offence  is  of  a  larger  and  more 
general  description  than  the  argument  for  the  defendant  assumes  it  to  be  ;  for 
any  sort  of  practice,  of  which  several  are  stated  in  the  information,  done  with 
intent  to  raise  the  price  of  a  commodity  in  a  public  market,  is  of  itself  a  mis- 
demeanor at  common  law,  being  an  attempt  highly  immoral,  and  attended  with 
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great  public  mischief.  The  spreading  rumours  whether  true  or  false,  if  done 
with  a  mischievous  intent  to  procure  a  public  detriment,  is  indictable  upon 
general  principles  of  law ;  in  the  same  manner  as  publishing  a  libel,  however 
true  the  facts  stated  may  be.  So  in  Mr.  Jolliff's  case(a),  he  was  charged  in 
a  criminal  information  with  endeavouring  to  procure  an  appointment  of  cer- 
tain persons  to  be  overseers  ;  an  act  indifferent  in  itself ;  but  the  criminality 
lay  in  the  intent,  which  was  charged  to  be  in  order  to  derive  a  private  advan- 
tage to  himself  from  such  appointment.  And  there  it  was  not  stated  that  the 
appointment  was  actually  made.  At .  any  rate,  if  the  truth  of  the  rumours 
here  were  matter  of  justification,  it  lay  upon  the  defendant  to  prove  it  in  his 
defence,  to  whom  it  must  be  best  known,  and  forms  jio  part  of  the  charge  in 
the  first  instance.  , 

Lord  Kenyon,  C.  J.  then  said,  that  the  Court  would  tike  into  consideration 
the  particular  objections  which  had  been  made  to  the  information  ;  but  for  the 
present  he  would  deliver  the  opinion  which  he  had  formed  upon  the  genejal 
question ;  which  he  did  in  substance  as  follows :  Notwithstanding  the  turn 
which  the  arguments  have  taken,  aijd  though  in  form  there  is  no  motion  in 
arrest  of  judgment  regularly  before  the  Court,  yet  it  is  very  evident  that  the 
whole  range  of  the  law  upon  this  subject  has  been  ransacked,  and  every  case 
bearing  in  any  degree  upon  the  subject  has  be^n  brought  forward.  This  is  a 
most  momentous  question,  and  it  w«ll  behoves  us  to  be  sure  of  every  step  we 
take;  Whatever  measures  the  legislature  in  their  wisdom  may  think  proper 
to  adopt,  in  order  as  far  as  possible  to  alleviate  the  present,  pressure,  and  pre- 
vent its  recurrence ;  we  in  tne  mean  time  must  act  upon  the  law  as  it  is ;  such 
as  we  find  it  transmitted  to  us  by  the  most  reverend  sages  of  the  law.  It  has 
been  said,  that  if  practices  such  as.  those  with  which  this  defendant  stands 
charged  are  to  be  deemed  criminal  and  punishable,  the  metropolis  would  be 
starvedt  as  it  could  not  be  supplied  by  any  other  means.  I  by  no  means  sub- 
scribe to  that  position.  I  know  not  whether  it  be  supplied  from  day  to  day,- 
from  week  to  week,  or  how  othervi^ise  ;  but  this  is  to  me  most  evident,  that  m 
whatever  manner  the  supply  is  made,  if  a  number  of  rich  persons  are  to  buy 
up  the  whdle,  or  a  considerable  part  of  the  produce;  from  "wheAce  such  supply 
is  derived,  in  order  to  make  their  own  private  and  exorbitant  advantage  of  it 
to  the  public  detriment,  it  will  -be  found  to  be  an  evil  of  the  greatest  magni- 
tude ;  and  I  am  warranted  in  saying,  that  it  is  a  ifiost  heinous  ofi^ence  agamst 
religion  and  morality,  and  against  the  established  law  of  the  country.  That 
oar  law  books  do  declare  practices  of  the  sort  with  which  the  defendant  is 
charged  to  be  offences  at  common  law  cannot  be  denied.  But  it  has  been 
argued  that  th^  stat.  of  Ed.  6.(5)  against  regrators,  forestallers,  and  engros- 
sers, having  declared  what,  the  common  law  was,  and  it  having  been  deter- 
mined that  hops  were  not  a  victual  within  that  act,  therefore  the  engrossing  of 
hops  was  never  an  offence  at  common  law,  not  being  considered  as  a  necessa- 
ry of  life.  But  it  is  not  difficult  to  expose  the  fallacy  of  such  retlsoning  as 
applied  to  the  times  in  which  we  live.  When  fairly  considered,  no  two  cases 
can  be  more  unlike.  It  was  not  long  before  that  determination  was  made 
that  hops  were  considered  as  a  noxious  weed,  and  consequently  could  not, 
under  such  circumstances,  be  considered  as  falling  within  the  meaning  qf  the 
law.  But  times  went  on,  and  things  changed  ;  what  was  formerly  consider- 
ed as  poisonous  is  now  become  a  common  necessary  of  life.  This  instance  is 
not  singular ;  broom  was  formerly  used  as  a  bitter,  which  is  how  exploded. 
And  it  is  but  lately  that  the  county  of  Kent  was  up  in  arms  against  the 
brewers  for  introducing  quassia  instead  of  hops  into  their  beer,  alleging  its 
detrimental  qualities  to  the  health  of  the  public,  although  we  find  it  introduc- 
ed into  the  materia  medica  as  k  salutary  bitter,  approved  by  the  whole  College 

(a)  See  4  Term  Rep.  285,  where  this  information  is  alluded  to. 
(6)  6  fr  6  Ed.  6.  c.  14. 
Vol.  I.  12 
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of  Physicians.  So  tirnqs  and  opinions  alter.  When  hops  were  not  i,  victual 
they  were  declared  not  to  be  within  the  scope  of  the  law  against-monopolies  ; 
since  they  have  become  snch,  they,  fall  under  a  different  consideration.  Then 
it  is  urged  with  great  refinement,  that,  though  in  common  use  and  necessary, 
they  are  not  themselves  a  victual,  but  only  a  preservative  of  victual.  But 
how  does  that  *  objection  agree  with  the  determination  respecting  salt  ?.  The 
same  thing  might  be  said  of  this  latter,  and  yet  salt  was  holden  to  be  a  vict- 
ual within  the  law  against  engrossing.  Again,  it  is  urged  that  the  quantity 
purchased  cannot  constitute  the  offence  of  engrossing,  unless  it  bear  such  a 
proportion  to  the  consumption  of  the  whole  kingdom  as  will  affect  the  general 

Srice.  This  objiection  is  new  to  me  :  but  if  the  opinions  of  Lord  Mansfield^ 
Ir.  Justice  Dennisoji,  and  Mr.  Justice  Foster  are  deserving  of  attention, 
there  is  as  little  in  that  objection  as  in  the  rest.  I  well  remember  an  informa- 
tion moved  for  before  them  against  certain  persons  for  conspiring  to  monopo- 
lize or  raise  the  price  of  all  the  salt  at  Droittoichf  They  had  no  doubt  of  its 
,  constituting  an  offence,  although  it  was  not  pretended  that  these  persons  had 
endeavored  to  engross  all  or  any  corisiderable  part  of  the  salt  in  the  kingdom. 
Nor  was  it  questioned  .but  that  the  monopolizing  of  s^lt  was  an  offence  at 
common  law.  If  then,  hops  are  become  a  necessary  ingredient,  though  only 
for  preserving  the  common  drink  of  the  people,  they  must  be  deemed  a  neces- 
sary of  life  and  a  victual,  the  engrossing  of  which,  or  committing  any  undue 
practices  to  inhance  the  price  to  the  public^  is  an  offence  at  common  law. 
Sd  far  as  the  policy  of  this  system  of  laws  has  been  lately  called  in  question, 
I  have  endeavoured  to  inform  myself  as  much  as  lay  in  my  power,  and  for 
this  purpose  I  have  read  Dr.  Adam  Smithes  wprk(a),  and  various  other  publi- 
cations upon  the  same  subject,  though  with  different  views  of  it :  amongst 
others,  one  addressed  to  Lord  Spencer,  which  is  written  in  a  superior  style 
to  mdst  of  the  others,  I  do  not  profess  to  be  a  competent  judge  in  this 
conflict  of  political  opinion ;  though  I  cannot  help  observing,  that  many 
of  those  who.  have  Written  in  support  of  our  ancient  system  of  jurisprudence, 
the  growth  of  the  wisdom  qf  man  for  so  many  ages,  are  not,  as  they  are  alleged 
by  some  to  be,  men  writing  from  their  closets  without  any  knowledge  of  the 
affairs  of  life,  but  persons  mixing  with  the  mass  of  society,  and  capable  of  re- 
ceiving practical  experience  of  the  soundness  of  th^  maxims  they  inculcate. 
But  without  attending  to  disputed  points,  let  us  state  fairly  what  this  case  really 
.is,  and  then  see  if  it  be  possible  to  doubt  whether  the  defendant  has  been 
guilty  of  any  offence.  Here  is  a  person  going  into  the  market  who  deals  in 
ascertain  commodity.  If  he  went  there  for  ihe  purpose  of  making  his  pur- 
chases in  the  fair  course  of  dealing  with  a  view  of  afterwards  dispersing  the 
commodity  which  he  collected  in  proportion  to  the  wants  and  convenience  of 
the  public,  whatever  profit  accrues  to  him  from  the  transaction,  no  blame  is 
imputable  to  him.  On  the  contrary,  if  the  whole  of  his  conduct  shews  plain- 
ly that  he  did  not  make  his  purchases  in  the  market  with  this  view,  but  that 
his  traffic  there  was  carried  on  with  a  view  to  inhance'  the  price  of  the  com- 
modity ; ;  to  deprive  the  people  of  their  ordinary  subsistence,  or  else  to  compel 
them  to  purchase  it  at  an  exorbitant  price  ;  ivho  can  3eny  that  this  is  an  offence 
of  the  greatest  magnitude  ?  It  w;is  the  peculiar  policy  of  this  system  of  laws 
to  provide  for  the  wants  of  the  pooi:  labouring  class  of  the  country.  If  hu- 
manity alone  cannot  operate  to  this  end,  interest  and  policy  must  compel  our 
attention  to  it.  Now  this  defendant  went  into  the  market  for  the  very  purpose 
of  tempting  the  dealers  in  hops  to  raise  the  price  of  the  article,  offering  them 
higher  terms  than  they  themselves  proposed  and^were  contented  to  take,  and 
urging  them  to  withhold  their  hops  from  the  market  in  order  to  compel  the 
public  to  pay  a  higher  price.  What  defence  can  be  made  for  such  conduct? 
and  how  is  it  possible  to  impute  an  innocent  intention  to  him  ?    W^  must 

(a)   Wealth  of  JVaUont. 
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judge  of  a  man's  motives  from  his  orert  acts ;  and  by  that  jule  it  cannot  be 
said  that  the  defendant's  conduct  was  fair  and  honest  to  the  public.  It  is  our 
duty  to  take  care  that  persons  in  pursuing  their  own  particular  interests  do 
not  transgress  those  laws  which  were  made  far  the  benefit  of  the  whole  com- 
munity. I  am  perfectly  satisfied  that  the  common  law  remains  in  force  with 
respect  to  offences  of  this  nature ;  and  in  considering  whether  that  was  in- 
tended to  be  done  away  by  the  act  of  tlie  12  Geo.  3.,  I  cannot  regard  the 
resolutions  entered  on  the  Journals  of  the  Commons  House  of  Parliament, 
but  must  look  to  the  statute:book ;  and  tliere  I  find  nothing  which  trenches 
upon  what  I  have  said,  bul  only  a  repeal  of  certain  statutes,  upon  none  of 
which  is  this  prosecution  founded,  but  upon  the  common  law, .  I  have  said 
thus  much,  which  occurred  to  me,  at  present :  but .  I  shall  consult  with  my 
brethren,  and  the  case  shall  be  fully  considered  iipon  all  the  objections  which 
have  been  made  before  judgment  is  pronounced. 

A  question  then  arose.  Whether  the  defendant  should  5tand  committed,  the 
prosecutor's  counsel  saying  they  should  not  interfere,  but  let  the  usual  course 
take  place  ;  and  the  defendant's  counsel  praying  he  might  be  bailed  ?  But 
Lord  Kenyan  said,  that  unless  the  prosecutor  consented  to  the  defendant's  re- 
maining out  on  bail,  it  was  a  matter  absolutely  of  course  that  he  should  be 
committed :  the  Court  had  no  discretion  to  exercise,  and  the  prjictice  was  too 
well  settled  to  admit  of  argument. 

On  the  last  day  of  last  term(fl). 

Lord  Ken  YON,  C.  J.  said,  that  though  the  defendant  had  waived  making 
any  motion  in  arrest  of  judgment,  yet  doubts  having  been  thrown  out  con- 
cerning the  nature  of  the  offejice  imputed  to  him,'  it  was  essential  to  the  ends 
of  iustiee  that  the  Court  should  take  them  into  their  serious  consideration,  as 
well  with  respect  to  the  propriety  of  granting  a  hew  trial  if  the  information 
were  not  sustained  by  the  evidence,  as  whether  any  judgment  ought  to  be 
given  against  the  defendant  on  the  information  itself  j  and  they  were  clearly 
satisfied  that  there  was  no  ground  either  for  a  new  trial  or  in  arrest  of  judg- 
ment. That  they  should  take  time  to  consider  till  the  pext  term  what  sen- 
tence was  proper  to  be  pronounced ;  but  that  the  defendant  should  i;ot, suffer 
from  the  delay,  as  whatever  imprisonment  he  suffered  in  the  mean  time  would 
be  taken  into  the  account  when^sentence  was  passed.  For  the  present  he 
must  stand  committed  till  the  5th  day  of  the  next  term. 

Accordingly  on  this  day  the  defendant  being  brought  up  to  receive  the 
judgn[ient  of  the  Court, 

Grose,  J.  in  passing  sentence  delivered  their  opinion  upon  the  particular 
case  to  this  effect.  The  defendant  has  been  found  guilty  upon  an  information 
charging  him  with  having  put  in  practice  divers  methods  specified  in  the 
several  counts,  for  the  purpose  of  inhancing  the  price  of  hops.  It  appears 
from  the  evidence,  that  ne  being  a  merchant  living  in  a  distant  county,-  (the 
county  of  Kent)  in  the  months  of  March  and  April  last  went  to  the  city  of 
WarcesteTf  where  was  held  a  considerable  market  for  hops.  That  upon  his 
Arrival  there  the  state  of  the  market  was,  to  use  the  expression  of  one  of  the 
witnesses  and  which  is  intelligible,  very  slack :  that  the  stock  of  hops  in  that 
county  was  then  very  considerably  more  than  sufficient  to  answer  the  current 
demand ;  and  that  there  was  then  a  prospect  of  their  being  lower. .  The  price 
in  the  Janttflry  preceding  had  been  between  15Z..  and  16/.  per  cwt.y  the  market 
price  in  March  was  from  IIZ.  to  13Z.  per  cwt.;  so  low  that  the  defendant 
thought  fit  to  observe  upon  it,  and  state  publicly  in  the  market,  which  was 
very  full,  that  the  low  price  of  hops  was  owing  to  a  prosecution  instituted  ' 
against  him.  It  appears  that  he  then  assured  the  by-standers,  whether  truly 
or  not  he  b^st  knew  that  the  prosecution  against  him  was  dropped,  and  that 

(a)  Lawreiiee,  J.  was  absent  from  mdupoaition  at  thia  time,  ai  well  aa  on  the  prior  day 
in  the  term,  when  the  caae  wtf  ttr^ued  at  thW  H»r. 
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of  course  hops  roust  rise  again.  Nothing  however  of  that  sort  was 
proved:  and  therefore  the  ground  of  the  assertion,  that  hops  would  of 
course*  rise  again,  seems  to  have  heen  not  perfectly  correct.  He  then  further 
asserted  that  the  stock  of  hops  in  the  hands  of  the  hrewers  was  nearly 
exhausted;  (an  assertion  for  which  there  did  not  appear  any  foundation;) 
and  further,  that  very  soon  they  must  come-  to  him  or  to  the '  hop-plant- 
ers for  ^ops;  that  hops  would  be  at  20L  per  ciot,  ;  and  that  the 
hop-planters  might  depend  on  his  assistance  to  keep  them  up.  From 
thence  it  appears,  that  the  defendant  had  a' stock  of  hops  in  hand  ;<  and  that 
it  was  his  intention  not  only  to  keep  up  the  price  in  his  own  dealings,  but  to 
assist  others  in  doing  the  like,  until  that  commodity  which  was  then  between 
11^.  andl3Z.  ;?er  cwt.  should  rise  to  20Z.  per  cwU  To  effect  this,  he  enter- 
ed into  contracts  to  purchase  200  pockets  at  12Z.  10^.  per  cwt,  that  day,  and 
200  pockets  each  succeeding  market^  advancing  each  market  till  the  price 
should  arrive  at  \5L  per  cwt.  ;  and  so  become  a  purchaser  of  one  fifth  the 
produce  of  Worcestershire  and  Herefordshire  at  a  much  higher  price  than 
that  at  which  hops  were  when  he  arrived  at  Worcester.  In  the  present  state 
of  what  is  called  paper  credit,  human  ingenuity  could  not  invent  a  more  cer- 
tain modO'Of  inhancing  the  price  of  a  commodity.  And  at  the  same  time  he 
urged  the  dealers  in  hops  either  not  to  bring  them  to  market,  or  if  they  did, 
not  to  sell  them  at  a  less  price  than  he  offered  to  give,  which  was  greater  than 
any  price  asked  on  that  day.  This  was  done,  in  an  extensive  market  ^t  War- 
c^terj  from  whence,  as  it  appeared,  the  northern  markets  principally  received 
their-  supply^  The  consequences  of  such  conduct  might  be  easily  foreseen, 
and  were  soon  felt ;  hops  which  had  been  offered  to  be  delivered  on  a  day  in 
May  at  13^.  per  cwt,  were  on  the  same  (day  sold  at.  151. ;  and  so  the  market 
continued  to  vary  to  the  end  of  Jurie.  The  sum  then  of  the  offence  is,  that 
the  defendant,  a  merchant  of  credit  and  affluence  in  Kent,  ha^H[ng  a  stock  of 
hops  in  hand,  went  to  the  market  at  Worcester,  not  to  buy  hops,  for  that  he 
'  disckihied,  nor  to  sell  them,  for  upon  the  evidence  it  does  not  appear  that  he 
offered  any  for  sale,  but  merely  to  speculate  how  he  could  inhance  the  price 
of  that  commodity.  .  And  for  that  purpose  he  declared  to  the  sellers  that  nops 
were  too  cheap,  and  to  the  hop-planters,  that  they  had  not  a  fair  pric^  for  their 
hops  :  and  les^  he  should  be  defeated  in  his  speculation  to  raise  the  price  of  a 
fidling  market,  he  contracted  for  one  fifth  of  the  produce  of  two  counties, 
when  he  had  a  stock  in  hand,  and  admitted  that  he  did  not  want  to  purchase. 

Upon  this  state  of  the  case,  however,  it  has  been  argued  that  no  sentence 
ought  to  be  pronounced,  or  if  any,  it  should  be  a  light  one.  As  to  the  first 
point,  that  no  sentence  ought  to  be  passed^  or  tha,t  judgment  ought  to  be  ar- 
rested, an  answer  has  already  been  given ;  although  whatever  our  opinion 
then  was,  if  the  court  had  felt  that  in  justice  to  the  defendant  and  to  the  pub- 
lic no  judgment  against  him  ought  to  be  given,  we  should  noj  hesitate  to  say 
80.  When  however  we  recollect  the  anxiety  shewn  by  our  ancestors  to  pre- 
vent the  commission  of  this  class  of  offences;  and  when  we  recollect  what  the 
common  law  as  handed  down  to  us  by  our  ablest  reporters  and  conunenta- 
tors  upon  this  subject  is ;  we  cannot  but  deem  that  it  would  be  a  precedent 
of  most  awful  moment  for  this  court  to  declare,  that  hops,  which  are  an  article 
of  merchandize,  and  which  we  are  compelled  to  use  for  the  preservation  of  the 
common.beveiage  of  the  people  of  this  country,  are  not  an  article  the  price  of 
which  it  is  a  crime  by  undue  means  to  inhance ;  or  that  the  stat.  12  Geo.  3. 
c.  71.  which  expressly  repeals  certain .  specified  statutes,  was  intended  to  re- 
peal other  statutes  not  specified,  and  to  repeal  that  which  the  common  law  of 
the  land  has  ordained  for  the  protection  of  the  poor,  preventing  the  advancing 
of  the  price  of  those  commodities  without  which  they  cannot  exist. 

In  mitigation  of  punishment  the  Court  has  been  repeatedly  and  strongly  ad- 
dressed upon  the  freedom  of  trade  ;  as  if  it  .were  requisite  to  support  the  free- 
dom of  trade  that  one  man  shall  be  permitted  for  his  own  private  emolument 
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to  inhance'the  price  of  commodities  become  necessaries 'of  life,  and  thereby 
possibly  prevent  a  large  portion  of  his  majesty's  subjects  from  purchasing  those . 
necessaries  at  all.  The  freedom  of  trade,  like  the  liberty  of  the  press,  is  one 
thing  ;  the  abuse  of  that  freedom,  like  the  licentiousness  of  the  press,  is  ano- 
ther. God  forbid  that  this  court  should  do  any  thing  that  should  interfere  with 
the  legal  freedom  of  trade.  In  support  of  it  the  law  has  declared,  and  that 
law  has  repeatedly  been  acted  upon,  that  to  violate  the  freedom  of  trade  by 
intercepting  commodities  in  their  way  to  market,  taking  them  from  the  owner 
by  force,  or,  which  is  the  same  thing,  obliging  him  to  accept  a  less  price  than 
he  deniands,  and  carrying  them  away  against  his  will,  or  committing  the  like 
violation  upon  him  in  the  market,  is  a  capital  offence,  for  which  mep  have 
forfeited  their  lives  to  the  law  ;  for  the  law  so  far  protects  the  freedom  of  trade 
as  to  encourage  men  to  bring  their  goods  to  market,  by  punishing  those  who. 
by  acts  of  violence  deter  others  from  so  doing.  But  the  same  law  that  protects 
the  proprietors  of  merchandize  takes  an  interest  also  in  the  concerns  pf '  the 
public,  by  protecting  the  poor  man  against  the  avarice  of  the  rich  ;  and  from 
all  time  it  has  been  an  offence  against  the  public  to  commit  practices  to  in- 
hance  the  price  of  merchandize  coming  to  market,  particularly  the  necessaries 
of  life,  for  the  purpose  of  enriching  an  individual.  The  freedom  of  tyade  has 
its  legal  limits.  No  man  under  that  liberty  is  permitted  to  dispose  of  his 
riches,  in  purchasing  what,  and  of  whpm,  he  pleases,  nor  when  or  where  he 
pleases,  it  is  notorious  that  there  ,are  certain  goods  which  are  contraband, 
which  no  man.  can  by  law  trade  in ;  there  are  other  goods  which  pone  but 
persons  especially  authorised  by  the  law  can  trade  in  ^  there  are  places  to 
which  none  but  persons  authorized  by  law  can  resort  for  the  purpose  of  trade ; 
and  there  are  persons  with  whom  no  trade  can  be  legally  carried  on.  I  aQude 
to 'thev trade  carried  on  by  the  East  India  Company;  to  naval  stores,  marked 
with  the  king's  marks ;  to  commerce  with  an  enemy.  For  the  sake  of  the- 
public,  and  especially  of  the  poorer  part  of  his  majesty's  subjects,  the  law  pays- 
particular  respect  to  the  necessaries  of  life  ;  the  price  of  which  a  man  is  not 
permitted  to  inhance  by  undue  means  for  his  own  private  profit.  In  these 
and  other  respects,  the  freedom  of  trade  has  its  limits,  and  is,  and  must,  like 
all  our  other  liberties,  be  regulated  by  law.  That  law,  for  the  protection 
of  those  who  are  obliged  to  resort  to  market  for  the  purpose  of  purchasing,  we 
are  bound  to  administer,  as  well  as  that  which  exists  to  protect  those  who  re- 
sort to  market  for  the  purpose  of  selling.  Looking  into  our  books,  we  find 
that  the  commission  cf  the  offence  stated  in  the  information  is  a  crime  enti- 
tled to  the  serious  attention  of  a  cdurt  of  justice,  and  that  we  are  bound  to  treat 
it  as  such. 

But  it  is  urged,  that  the  defendant,  knowing  that  the  statutes  of  the  3  &  4 
Ed.  6,  and  5  &'6  of  the,3ame  reign,  and  other  subsequent  statutes,  were  re- 
pealed *by  the  stat.  12  Geo.  3.  c.  71,  supposed  that  engrossing,  forestalling, 
regrating,  and  every  other  offence  by  which  men  attempt  wilfully  and  unne- 
cessarily to  inhance  the  price  of  necessaries  of  life  and  other  merchandizes, 
ceased  to  be  offences  in  the  eyes  of  the  lavv. ,  This  argument  supposes  him  to 
have  read  that  statute,  ^nd  those  which  it  repealed  ;  and  either  to  have  con- 
sidered the  several  laws  upon  the.  subject,  or  advised  with  others  who  have 
had  a  better  opportunity  so  to  do.  Supposing  him  to  have  done  this,  the  an- 
swer is,  that  that  statute,  of  which  he  claims  the  benefit,  does  not  apply  to 
his  case.  That  statute  does  not  say,  that  such  acts  as  this  defendant  has 
committed  shall  cease  to  be  criminal.  The  effect  of  it  only  is,  that  for  the 
commission  of  certain  crimes  specified  in  certain  statutes  (which  are  declara- 
tory statutes,  and  consider  the  crimes  therein  mentioned  as  crimes  at  com- 
mon law,)  a  man  shall  not  be  liable  to  certain  penalties  and  punishments 
specified  in  those  statutes.  But  this  may  be  considered  as  the  answer  of 
men  bred  to  the  law.  A  better  answer  is,  that  this  information  is  not  exhibit- 
ed for  any  offence  contained  in  the  statutes  repealed.     That  the  offence  of 
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which  the  defendant  has  heen  convicted  is  a  direct  yiolatign  of  .the  rules  of 
just  and  honourable  trade,  which  encourages  every  one  to  bring  his  goods  to 
market  and  dispose  of  them  to  the  best  bidder.  That  the  defendant  has  been 
guilty  of  using  the  undue  means  stated  in  the  information  for  the  purpc^e  of 
obtaining  an  excessive  and  exorbitant  price,  higher  than  any  that  was  de- 
manded at  the  market,  which  he  attended,  for  the  commodity  in  which  he 
dealt ;  by  which  means  a  temporary  fictitious  scarcity  was  likely  to  be  pro- 
duced, and  the  price  of  the  commodity  unnecessarily  and  unreasonably  raised 
upon  the  public.  Arid  in  truth,  it  must  have  occurred  to  any  person  consid- 
ering the  effect  of  the  statute  12  Geo.  3,  how  improbable  if  not  impossible,  it 
was,  that  the  legislature  of  a  great  and  populous  kingdom,  ever  anxious  to 
provide  for  the  most  necessitous  objects  in  it,  should  have  intended  by  this 
.statute  to  have  taken  from  the  lower  and  middling  classes  of  men  that  security 
against  the  unnecessary  high  price  of  provisions,  which  the  common  law  in- 
tended to  give  them  ;  and  not  only  to  open  a  door,  but  throw  out  a  temptation 
to  rich  men  to  speculate  upon  the  price  of  the  necessaries  of  life  at  the  risk 
and  expense  of  the  poor.  Any  argument,  therefore,  derived  from  the  defend- 
ant's con^iderati6n  of  the  statute  of  Geo.  3,  if  duly  considered,  can  operate  lit- 
tle in  mitigation  of  his  sentence :  especially  when  it  is  recollected^  that  hi^ 
attention  to  and  conduct  on  the  subject  were  awakened  by  the  first  application 
against  him  in  this  court,  and  that  subsequent  to  it,  in  neglect  at  least,  if  not 
in  defiance  of  the  consequences,  the  facts  on  which  this  prosecution  is  found- 
ed were  committed. 

The  Court  having  taken  into  consideration  the  nature  and  extent  of  the 
ofience,  and  the  time  at  which  it  was  committed,  when  a  punishment  is  pecu- 
liarly called  for  that  may  operate  as  an  example  to  prevent  others  committing 
the  Uke  crime  which  so  materially  concerns  all  classes  of  men,  at  the  same 
time  having  respect  to  the  imprisonment  the  defendant  has  already  sufiered, 
do  order  and  adjudge  that  he  pay  to  the  King  a  fine  of  500L  and  be  further 
imprisoned  in  the  prison  of  this  court  for  one  month,  and  until  that  fine  be. 
paid. 


The  King  v.  Waddingtoii(aV 

Offences  at  Common  Lair,    I  East,  167.    Feb.  11,  1801. 

1.  Engroflsing  hope  of  divers  persons  by  name,  with  intent  to  re-sell  at  an  nnreaaoaabla  pro- 
fit, and  thereby  inhance  the  price. 

2.  Engrossing  bops  then  growing  by  forehand  baVgains,  with  like  intent 

8.  Bjiying  large  qnantities  of  hops  of  diyers  persons  mentioned,  with  intent  to  prevent  their 
being  broogfat  to  market,  and  to  re-sell  them  at  an  unreasonable  profit,  and  .thereby  in- 
hance the  price. 

4.  Buying  all  the  growth  of  hops  in  several  parishes  by  forehand  bargains,  witlh  the  like 
intent.     , 

6.  Baying  hops  of  divers  persons  named,  with  the  same  intent  as  in  the  first  count 

6.  Buying  all  the  growth  of  hops  on  certain  lands  in  certain  |»arishes  by  forehand  bargains, 
with  intent  to  re-sell  at  unreasonable  price  and  inhance  pnce. 

7.  I^d6avonring  to  inhance  the  price  of  hops  by  persuading  hop-owners  not  to  sell,'&c. 

8.  Engrossing  by  buying  large  quantities  of  persons  unknown,  with  intOQt  to  re-sell  at  an  ez-. 
orbitant  profit,  &c 

9.  Buying  large  quantities  with  like  intent. 

.10.  Buying  hop^  theo  growing,  with  intent  to  re-sell  at  an  exorbitant  price  and  lucre. 

THE  defendant  was  tried  before.  Lord  E^yon,  and  convicted  generally 
on  another  indictment,  the  first  count  of  which  charged,  thfeit  he,  on  the  20ta 
of  September  I799t  at  Maidstone  in  the  county  of  Kent,  did  engross  and  get 
into  his  hands  by  buying  on  divers  days  and  times  between  the  20th  of  Sep^ 

(a)  See  the  bat  case. 
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tember  1798  and  the  1st  of  January  1800,  divers  large  quantities  of  hops,  to 
wit,  of  one  T.  W.  a  certain  large  quantity  of  hops,  to  witj  500  wt.  of  hops, 
(and  so  of  twenty-five  other  persons  by  name  other  quantities)  with,  intent  and 
design  to  re-sell  the  said  hops  so  by  him  engrossed  and  bought  as  aforesaid, 
for  an  unreasonable  profit,  and  thereby  greatly  to  inhance  the  price  of  hops, 
to  the  evil  example,  &c.  and  against  the  peace,  &c. 

2d,  That  the  defendant  on  the  10th  of  November  1799,  at  Maidst&ne,  &c. 
did  engross  and  get  into  his  hands  a  large  quantity  (to  wit)  fifty  acres  of  hops 
before  that  time  planted  and  then  growing  on  certain  lands  of  one  J^  A.  by  a 
certain  forehand  bargain,  that  is  to  say,  by  contracting  with  the  said  J.  A. 
to  buy  and  take  qf  him  the  said  /.  A,,  and  by  persuading  and  procuriijg  the 
said  J.  A,  to  contract  to  sell  and  deliver  to  him  the  said  defendant  at  a  cer- 
tain large  price,  to  wit,  at  the  price  of  lOL  for  each  and  every  hundred  weight 
of  all  the  hops  that  should  be  grown  by  the  said  /.  A,  upon  certain  lands  sit- 
uate in  the  parish  of  St.  Paul  in  the  said  county  in  possession  of  the  said  /. 
A.,  then  planted  with  hops  by  the  said  /.  A,,  with  intent  and  design  to  re- 
sell the  hops  thereof  cotning,  and  every  part  and  parcel  thereof  engrossed  . 
and  bought  as  aforesaid,  for  an  unreasonable  profit,  and  thereby  greatly  to  in- 
hance the  price  of  hops,  to  the  evil  example,  &c.  and  against  the  peace,  &;c. 

3^,  That  defendant  on  divers  days,  &c.  at,  &c.  did  buy  and  cause  to  be 
bought,  and  did  get  into  his  hands  a  certain  large  quantity  of  hops  by  buying 
of  one  T.  W.  (and  27  others  "named  therein)  certain  large  quantities  of  hops 
(also  specified)  with  intent  to  prevent  the  same  from  being  brought  to  market 
for  sale,  and  to  re-sell  the  same  for  an  unreasonable  profit,  and  thereby  great- 
ly to  inhance  the  price  of  hops,  in  contempt,  &c. 

Ath,  That,  the  defendant  bought  all  the  growth  of  hops  on  divers  acres  of 
land  situate  in  the  several  parishes  (named)  by  certain  forehand  bargains,  viz. 
by  bargaining  with  one  T.  S.  (and  38  others  named)  to  buy  all  the  hops  then 
growing  or  that  should  be  growing  in  the  then  next  season  on  certain  lands 
m  the  said  sevetal  and  respective- parishes  (named)  at  a  certain  large  price, 
viz.  at  the  rate  of  101.  for  every  hundred  weight,  jkc.  with  the  like  intent  a3 
in  the  last  count.  ^ 

6th,  That  the  defendant  bought  and  got  into  his  hands  by  buying  of  T.  W. 
(and  27  other  persons  named)  a  certain  large  quantity  of  hops  (therein  men-  . 
tioned)  with  intent  to  re-sell  the  same  for  an  unreasonable  profit,  and  thereby 
greatly  to  inhance  the  price  of  hops. 

6fA,  That  the  defendant  bought  all  the  growth  of  hops  upon  divers  acres 
of  land  situate  in  the  several  parishes  (named)  by  certain  forehaiid  bargains, 
viz.  by  bargaining  with  T.  S.  (and  38  others  named)  at  a  certain  large  price, 
viz.  lOl.  for  every  hundred  weight  of  the  hops  then  grown  or  that  should  be 
grown  in  the  next  season  upon  the  said  lands,  with  intent  to  re-sell  the  hops 
tfiereof  coming  for  an  unreasonable  price,  and  thereby  greatly  to  inhance  the 
price,  &c. 

7th,  That  the  defendant  unlawfully  endeavoured  to  promote  and  inhance 
the  price  of  hops,  by  persuading  and  attempting  to  persuade  divers  persons 
dealing  in  hops  and  accustomed  to  sell  hops,  and  having  large  quantities  of 
hops  for  sale,  not  to  go  to  any  market  or  fair  with  any  hops  for  sale,  and  to 
abetain  from  selling  such  hops  for  a  long  time,  in  contempt,  ice, 

8ih,  That  the  defendant  between  the  2d  of  September  1798,  and  the  1st  of 
May  1800,  did  unlawfully  engross  and  get  into  his  hands,  by  buying  of  divers 
persons  unknown,  divers  quantities  amounting  to  2000  tons  of  nops,  with  in- 
tent to  re-sell  the  same  at  an  exorbitant  profit,  and  thereby  ^eatly  to  inhance 
the  price  of  hops. 

Tlie  9th  count  was  the  same  as  the  last,  only  omitting  the  charge  of  en- 
gratsing,  and  confining  it  to  a  buying. 

lOth^  That  the  defendant  at  the  said  times  bought  of  divers  persons  un* 
known  the  growth  of  divers,  viz.  2000  acres  of  hops  then  growing  upon  2000 
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acres  of  land  situate  in  the  several  parishes  (named)  at  n  large  price,  viz.  at 
the  rate  of  lOZ.  for  every  hundred  weight  of  hops  that  should  be  grown  upon 
the  said  land,  with  intent  to  re-sell  the  hops  thereof  coming  for  an  exorbitant 
price  and  lucre,  and  thereby  greatly  to  inhance  the  price  of  hops,  to  the  evil 
example,  &c.  and  against  the  peace,  &c. 

Lord  Kenvon,  C.  J.  reported  the  evidence  given  at  the  trial,  which  in  his 
judgment  was  sufficient  to  go  to  the  jury  upon  all  the  counts-:  and  that  they 
foijind  a  general  verdict  against  the  defendant.  The  principal  part  of  the  ev- 
idence related  to  the  forehand  bargains  jnade  by  the  defendant  with  different 
planters  for  their  growing  crop  of  hops ;  a  practice  however  which  appeared 
to  have  prevailed  for  a  considerable  period  of  time  in  Kent,  and  without 
which  some  of  the  witnesses  stated  that  in  their  judgment  the  cultivation  of 
this  plant,  the  expence  of  which  was  exceedingly  heavy,  could  not  be  gener- 
ally carried  on.  There  was  also  evidence  of  the  defendant's  having  bought 
up  very  large  quantities  of  the  commodity  to  an  unusual  amount,  and  by 
making  unusual  advances  of  money ;  and  that  he  had  held  out  language  of 
inducement  to  other  persons  dealing  in  the  same  article  to  withhpld  their  stock 
from  the  market  with  a  view  to  a  rise  in  the  price.  This  last-mentioned ,  evi- 
dence  applied  to  the  7th  count,  the  only  one  the  proof  of  which  was  after- 
wards contested  at  the  bar,  but  without  effect. 

The  defendant's  counsel,  by  his  desire-,  in  this  as  in  the  former  case,  dis- 
claimed moving  in  arrest  of  judgment  or  -for  a  new  trial ;  and  as  the  general 
turn  of  the  arguments  were  similar  to  those  before  urged,  it  is  not  necessary 
to  detail  them,  but  only  to  notice  the  new  matter. 

Law,  Bond,  Wood,  Bauncey,  Clifford,  and  Pedke,  for  the  defendant,  ob- 
served, that  the  long  existence  of  the  practice  of  making  forehand  bargains 
for  hops  was  in  itself  some  argument  for  their  legality ;  more  especially  as 
many  actions  have  been  brought  in  the  shape  of  actions  on  wagers  for  dama- 
ges fbunded  on  the  breach  of  such  contracts,  or  to  compel  •  their  execution. 
This  too  is  aided  by  the  consideration  that  without  the  help  of  these  bargains 
men  of  moderate  capital  by  whom  the  market  must  be  generally  supplied 
could  not  incur  the  heavy  expence  of  cultivating  this  plant.  The  stat  5  &  6 
Ed.  6y  c.  14,  s.  3,  only  prohibits  the  purchase  of  growing  com  ;  and  therefore 
it  may  be  presumed  that  the  offence  of  engrossing  at  common  law  by  making 
such  bargains  was  confined  to  grain  alone  :  and  the  only  instance  mentioned 
of  a  judgment  against  any  one  for  what  may  be  considered  as  a  forehand  bar- 
gain is  Hadhaik's  case  in  3  Inst.  197,  which  was  the  case  of  a  sale  of  com  in 
the  sheaf  before  it  was  threshed  and  measured.  But  that  was  because  the 
article  sold  was  otherwise  than  by  measure,  which  is  the  proper  and  usual 
method  of  selling  com ;  whereas  hops  are  sold  by  weight,  in  which  there  can 
be  no  deceit.  At  any  rate,  it  cannot  be  considered  as  engrossing  to  have  made 
forehand  bargains  for  258  acres  out  of  30,000  acres  in  cultivation  of  the  same 
article  in  the  county  of  Kent  alone.  And  if  such  bargains  be  not  illegal,  they 
cannot  be  laid  or  given  in  proof  as  the  means  to  carry  into  effect  an  illegal  in- 
tent. They  also  mentibned  several  statutes  and  cases  to  shew  that  hops  were 
in  use,  and  the  growth  encouraged  long  prior  to  the  case  in  20  Jac.  1(a),  where 
hops  were  resolved  by  all  the  Judges  not  to  be  a  victual  within  the  stat.  5  & 
6  Ed.  6,  c.  14,  viz.  the  5  &  6  Ed.  6,  c.  5.  6  Eliz.  c.  2.  39  Eliz.  c.  1,  2.  1 
Jac.  1,  c.  IS.  A  case  in  d  Jac.  1.  Hutt^  78.  Barham  v.  Chose,  Hil.  14 
Jac.  1.  2  Danv.  Abr.  596,  pi.  3.  Also  so  fjar  back  as  the  6  Hen.  6,  there 
was  a  petition  in  parliament  against  the  use  of  hops. 

Erskine,  Garrow,  Gibbs,  Scott,  and  Harrison,  in  support  of  the  prosecu- 
tion, said  thati  the  substance  of  the  offerice  with  which  the  defendant  was 
charged  in  all  but  the  7th  count,  was  the  ingrossing  a.  large  quantity  of  hops 
by  buying  them  from  various  persons  by  forehand  bargains  .and  otherwise  at 

(a)  Vide  ante  in  the  last  case,  p.  82. 
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a  certain  price  with  intent  to  re«sell  them  at  an  ^unreasonable  profit,  or  an 
exorbitant  price.  ,This  in  its  nature  is  like  the  offence  of  monopolizing(a), 
which  has  never  been  denied  to  be  highly,  criminal  at  common  law,  tending  to 
the  destruction  of  trade,  and  to  the  iimancing  of  the  price  of  commodities  to 
the  public.  It  would  be  absurd  to  suppose  that  this  power,  which  has  been 
denied  to  the  Grown,  should  be  considered  as  a  lawful  practice  in  an  individ* 
aal.  For  before  the  stat.  21  Jac.  1,  c.  3,  the  procuring  licences  from  the  Crown 
for  a  monopoly  was  an  ofibnce  at  common  law.    3  Inst.  181. 

Grose,  J.  now  passed  sentence  upon  the  defendant ;  adverting  to  what ,  he 
had  before  said  upon  the  first  indictment ;  and  that  it  tiow  appeared  that  the 
defendant  had  carried  on  these  practices  to  a  much  greater  extent ;  and  that 
the  particular  offence  of  engrossing,  which  still  remained  an  offence  at  com- 
mon law,  was  calculated  to  create  an  artificial  scarcity  where  none  existed  in 
reality ,«and  to  aggravate  that  calamity  where  it  did  exist.  The  defendant  was, 
therefoie,  adjud^d  for  this  offence  to  pay  a  fine  to  the  King  of  500/.,  and  to 
be  Anther  imprisoned  in  the  prison  of  this  Court  for  three  months,  to  be  com- 
puted af^er  the  expiration  of  nis  former  imprisonment,  and  further  until  the 
fine  were  paid. ' 


'     The  King  t;.  Micah  Gibbs. 

1  East,  173.    Jan.  28,  1801. 

Hie  teauona  have  oo  joriadiction  over  the  offence  of  fbrgerj  at  common  law,  nor  can  they 
take  cognizanee  of  it  as  a  cheat. 

AN  indictment  was  preferred  and  found  against  the  defendant  at  th^  Gen* 
end  Quarter  Sessions  of  the  Peace  for  the  county  of  Somerset;  the  first  count 
of  which  chared,  that  he  being  a  person  assessed  to  certain  duties  granted  by 
an  act  passed  iii  the  39  Geo.  3.  (c.  13.)  intitled,  "  An  act  to. repeal  Uie  duties 
'*  imposed  by  an  act  made  in  the  last  session  of  parliament  for  granting  an  aid 
"*  and  contribution  for  the  prosecution  of  the  war,  and  to  make  more  efifectual 
"provision  for  the  like  jfurpose,  by  granting  certain  duties  upon  income  in 
"Ueu  of  the  said  duties,"  by  E.  R.yJ,  L.,and  S,  B.  Esquires,  commissioners 
for  the  purposes  of  the  said  last-mentioned  act ;  and  of  another  act  passed  in 
the  same  year  (c.  22.)  intitled  "  An  act  for  extending  the  time  for  returning 
*'  statements  under  an  act,  &c.  {viz.  the  former  act),  and  to  amend  the  said 
^  act ;"  and  of  another  act  passed  in  the  same  year  (c.  42.),  intitled  "  An  act 
'*  to  enable  th^  commercial  commissioners,  appointed  to  carry  into  execution 
**oertaiii  acts  for  granting  duties  upon  income,  to  extend  the  time  limited  by 
'*  the  said  acts  for  receiving  returns  of  income,  and  for  explaining  and  amend- 
^  ing  the  said  acts ;"  and  acting  in  and  for  the  division  of  hath  forum  in  the 
said  county,  and  duly  authorized  in  that  behalf;  and  \inder  pretence  of  think« 
ing  himself  aggrieved  by  .the  said  assessment,  did  afterwards,  to  wit,  on  the 
1^  of  June  1799,  at,  &c.  appeal  from  the  said  assessml^nt  to  Sir  A.  £„  P. 
S.,  and  J*  M.  IL,  being  commissioners  duly  appointed  to  hear  and  determine 
appeals  relating  to  the  said  duties  on  income  in  and  for  die  eastern  district  of 
ike  «ud  county ;  and  afterwards,  to  wit,  on,  ,6cc.  at,  &c.  did  appear  before  the 
said  last-mentioned  commissioners  and  prosecute  his  said  appeal;  and  the  de- 
fendant wickedly  contriving  arid  intending  to  deceive  the  said  commissioners 
of  appeal,  and  to  induce  them  to  believe  that  the  particulars  of  his  inoMne  and 
of  the  deductions  claimed  by  him  from  the  amount  of  such  income  had  been 
inquired  intos  examined,,  and  approved  by  one  Richard  ElsCf  then  and  there 
being  clerk  to  the  said  commissioners  by  whom  the  said  assessment  had  been 
made  ;  and  with  an  iniquitous  and.  fraudulent  intention  to  give  efiect  to  hia 

(a)  Vide  Skin.  169. 
Vol.  I.  13 
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nid  appeal,  and  to  evad^  being  finally  assessed  to  the  ftdl  amount  of  the  du- 
ties with  which  he  was  chargeable  in  respect  of  his  income,  and  to  defraud 
ku  majesty  of  certain  duties  justly  chargeable  upon  the  income  of  the  said 
defendant;  on,  &c.  at,  &c.  with  fprce  and  arms,  at  the  bottom  of  a  certain 
piece  of  paper,  purporting  to  be  a  schedule  of  the  particulars  of  the  incbme  of 
the  said  defendant,  did  wickedly  subscribe  and  falsely  forge  and  counterfeit, 
and  cause  to  be  falsely  ibrged  and  counterfeited  the  letters  and  initials  follow- 
ing ;  that  is  to  say,  the  letters  B,  E,  purporting  to  be  the  initiak  of  the  name 
ef  the  said  Richard  Else,  then  and  there  being  clerk  to  the  said  first-mention* 
ed  commissioners,  and  to  be  written  by  the  said  Richard  Else;  and  did,  in 
fiirther  prosecution  of  his  iniquitous  intention  aforesaid,  then  and  there  pro* 
duce  and  exhibit  to  the  said  commissioners  of  appeal  the  said  piece  of  paper 
with  the  said  letters  and  initials  so  falsely  forged  and  counteneited  thereon, 
as  aforesaid,  in  contempt,  &c.  and  against  the  peace,  &c. 

The  second  count  was  the  same  as  the  first,  except  that  it  ohaiged  that  the 
defendant,  intending  to  induce  the  commissioners  ot  appeal  to  believe  that  cer* 
tain  particulars  of  his  income  and  of  certain  deductions  claimed  by  him 
thereupon,  had  been  examined  by  the  said  Rd.  Else,  (not  statkig  who  Rd. 
Else  was,)  and  with  an  iniquitous  and  fraudulent  intention  to  give  effect  to 
his  said  appeal,  and  to  evade  the  being  finally  assessed  to  the  full  amount  of 
the  duties  mih  which  he  was  chargeri>le  in  respect  of  his  income,  and  to  de* 
fraud  his  majesty  of  certain  duties  justly  chargeable  upon  the  income  of  the 
said  Micqh  Gibbs,  on,  &c.  at,  &c.  with  force  and  arms  a  certain  piece  of  paper, 
purporting  to  be  a  schedule  of  the  particulars  of  income  of  tne  defendant, 
whereon  were  fcdsely  forged  and  counterfeited  the  letters  and  initials  following ; 
that  is  to  say,  die  letters  R.  £.  purporting  to  be  the  initials  of  the  name  of  the 
said  Richard  Else,  then  and  there  being  clerk  to  the  commissioners  for  the 
purpose  of  the  said  acts,  and  to  be  written  by  him  the  said  Richard  Else,  did 
wickedly,  unlawfully,  and  fraudulently  publish  and  cause  to  be  publishedf  and 
did  in  mrther  prosecution  of  his  iniquitous  intentions  aforesaid,  then  and 
there  produce  and  exhibit  to  the  said  commissioners  of  appeal  the  said  piece 
of  paper,  with  the  said  letters  and  initials  eo  falselv  forged  and  counterteited 
hereon  as  aforesaid,  he  the  defendant  then  and  mere  well  knowing  the  said 
letters  and  initials  so  published  as  aforesaid  to  be  false,  forged,  and  counter- 
feited, in  contempt,  &c.  and  against  the  peace,  &c. 

The  third  count  charged,  that  the  defendant,  being  a  person  assessed  to 
certain  duties  granted  by  an  act  passed  in  the  39  Geo.  3.  (c.  13.),  intitled,  &c. 
and  having  appealed  against  the  assessment  made  upon  him  to  the  said  du* 
ties,  he  the  said  defendant  wickedly  contriving  and  intending  to  deceive  cer^ 
tain  commissioners  before  and  by  whom  such  appeal  was  to  be  heard  and 
detennined,  in  pursuance  of  the  acts  in  such  case  made  and  provided,  and 
with  an  iniquitous  and  fraudulent  intention  to  induce  the  commissioners,  by^ 
whom  such  appeal  was  to  be  heard  and  determined  in  pursuance  of  the  acts 
in  such  case  provided,  to  believe  that  the  particulars  of  the  income  of  the  said 
defendant,  and  of  the  deductions  claimed  by  him  from  the  amount  of  such  in* 
come,  had  been  inquired  into  and  examined  by  one  Rd.'Else,^\hen  and  there 
being  clerk  to  the  commissioners  by  whom  such  assessments  had  beeti  made» 
and  with  an  iniquitous  intention  to  give  effect  to  the  said  appeal,  and  to  evade 
the  being  finally  assessed  to  the  full  amount  of  the  duties  chargeable  upon 
him  in  respect  of  his  income,  afterwards,  to  wit,  on,  &c.  at,  &c.  with  force 
and  arms,  upon  a  certain  piece  of  paper  purporting  to  contain  the  particulars 
0f  the  income  of  him  the  said  defendant,  and  of  the  deductions  therefrom,  did 
wickedly  subscribe  and  falsely  forge  and  counterfeit  the  letter?  and  initials 
ibllowiag,  {viz.)  the  letters  R.  £.  purporting  to  be  the  initials  of  die  nune  of 
the  said  ltd.  Elset  in.  contempt,  &e«  and  against  the  peace,  &c. 

The  fourth  count  charged,  that  the  defendant  being  assessed  to  certain  du* 
ties  granted  by  an  act  passed  in  the  39  Geo.  3.  (c.  13.),  intitled,  ice.  and 
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thinldng  himself  aggriered  thereby,  and  having  appealed  therefrom,  he  tke 
defenduit  wickedly  contriying  and  iniquitouBly  intending  io  cause  the 
amount  of  the  assessment  made  upon  him  to  be  diminished,  without  any  just 
cause,  afterwards,  to  wit,  on,  &c.  at,  &c.  with  force  and  arms,  a  certain  other 

E'ece  of  paper,  purporting  to  contain  the  particulars  of  his  income,  and  of  the 
ductions  by  him  claimed  to  be  made  thereon,  at  the  bottom  of  which  said 
paper  were  falsely  forged  and  counterfeited  the  initials  of  the  name  of  the 
said  Richard  EUe,  then  and  there  being  clerk  to  certain  commissioners  by 
whom  the  assessment  had  been  made  on  the  said  defendant,  did  wickedly, 
unlawfully,  and  fraudulently  publish  and  cause  to  be  published,  he  the  defena* 
ant  then  and  before  well  knowing  the  said  letters  R, ,  E.  at  the  bottom  of  the 
said  piece  of  paper  so  published  as  aforesaid  to  be  false,  forged,  and  counter- 
feited, in  contempt,  &c.  and  against  the  peace,  &c. 

To  this  indictment  the  defendant  pleaded  Not  guilty :  i^nd  at  the  sessions 
holden  for  the  said  county  on  the  8th  October  ISOO,  was  found  guilty,  and 
judgment  was  giyen  by  that  Court,  that  for  the  offences  specified  in  the  mdict- 
ment  he  should  be  fined  200Z.  and  be  imprisoned  for  six  calendar  months,  and 
until  such  fine  should  be  paid.  In  Michaelmas  term  last,  the  defendant 
farou^t  a  writ  of  error,  and  assigned  the  common  errors. 

Burroughs  for  the  defendant  belowj  took  several  objections  to  the  indict- 
ment ;  1.  (which  goes  to  the  whole,)  The  substantial  charge  in  all  the  counts, 
if  any,  is  the  commission  of  9l  forgery^  an  offence  which  £e  Quarter  sessions 
haye  no  jurisdiction  to  try.  In  cases  of  misdemeanor  they  can  only  try 
breaches  of  the  peace,  or  ^such  acts  as  have  a  manifest  tendency  thereto. 
The  word  trespaues  in  the  commission  of  the  peace(a),  (the  only  word  under 
which  the  jurisdiction  to  try  this  offence  can  be  sustained,  if  at  all)  has  al- 
ways had  that  construction.  2  Hawk,  c.  8.  s.  38.  Wherever  the  sessions 
have  exercised  jurisdiction  over  any  other  description  of  misdemeanor,  it  has 
been  by  virtue  of  particular  statutes  giving  them  such  jurisdiction  in  express 
terms ;  as  in  the  instance  of  periiuy,  by  the  stat.  6  El».  c.  9.  s.  9. :  and .  it 
has  be«n  long  settled,  that  no  inoictment  for  that  offence  will  lie  at  the  ses- 
sions, unless  it  be  laid  against  the  form  of  the  statute(&).  Now  forgery  is  no 
more  a  breach  of  the  peace,  nor  has  any  more  tendency  to  it,  than  perjury. 
Serjeant  Hawkins^  in  the  place  above  referred  to,  says  expressly,  **  that  it 
^  hath  been  of  late  settled  that  justices  of  peace  'have  no  jurisdiction  over  for- 
"gery  or  peijuiy  at  the  common  law :"  and  then  assigns  as  the  particuhir  rea- 
son, that  tne  chief  object  of  their  institution  was  **  for  the  preservation  of  the 
"  peace  against  personal  wrongs  and  open  violence."  He  cites  in  support  ^f 
hia  opinion  the  case  of  The  Queen  v.  Yarrington(c)  as  in  point.  That 
was  an  indictment  found  at  the  sessions  for  forging  a  letter  in  the  name  of  /. 
S.,  and  being  removed  into  B.  R.  by  certiorari  was  quashed,  because  the  Ses- 
sions had  no  jurisdiction  over  the  offence.  Since  then  it  appears  that  the 
oiiestioii  has  been  at  rest,  and  therefore  no  subsequent  authorities  are  to  be 
found :  bu^  every  authority  which  shews  that  the  Sessions  have  no  cognizance 
of  perjury  at  common  law  will  eaually  apply  tp  this  case.  There  is  a  good 
reason  why  that  court  should  not  have  had  jurisdiction  over  this  offence  con- 
ferred upon  it,  because  there  is  none  in  which  so  many  intricate  questions 
arise ;  and  it  is  the  policy  of  the  law  to  refer  all  such  to  the  cognizance  of  the 
superior  courts.  But  2^y,  (which  also  go^s  to  the  whole  indictment)  No  of- 
fence of  any  kind  is  s^ted.  In  order  to  constitute  an  offence  there  must  be 
something  done,  which  is  calculated  to  bring  a  burthen  or  mischief  upon  some 
individuflS  or  upon  the  public.     Now  the  whole  charge  here  consists  in  hav- 

(«)  Vid«  the  commiitioD  of  the  Peace,  Mt  out  in  the  Sd  vol.  of  Biiro*s  Jnitice,  tit  Jut--' 
iicn  of  the  Ptace, 
ib)  Vide  Rmx  v.  Bainton,  2  Stra.  1088. 
(c)  M.  9  Aon.  Stik.  406. 
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ing  placed  or  forged,  as  it  is  called,  the  letters  Jl.  E.  aX  the  bottom  of  a  certain 
schedule.  Then  in  (^er  to  constitute  criminality  in  such  an  act  it  must  be 
shewn  that  Richard  Etse^  whose  initials  they  are  said  to  be,  had  some  duty, 
imposed  upon  him  by  some  statute,  connected  with  the  schedule ;  and  that 
the  commissioners  of  appeal  were  bound  to  take  legal  notice  of  his  signature  af- 
fixed to  the  paper  in  question.  And  it  should  have  been  stated  that  it  was  the 
duty  of  Richard  Else  to  have  put  his  initials  or  signature  to  the  paper  for  certain 
purposes.  On  the  contrary,  upon  looking  into  that  act  it  appears  that  no  duty 
whatever  is  thrown  upon  this  clerk :  he  is  no  more  than  a  mere  agent  pr  actor  un- 
der  the  commissioners  sind  every  act  done  by  the  commissioners  is  presumed 
to  be  done  by  themselves  personally,  and  not  superinduced  upon  the  act  of  the 
clerk.  Now  here  the  first  count  alleges  the  criminal  intent  in  putting  the  ini- 
tials R.  E,  to  the  paper  to  be  this,  in  order  to  induce  the  commissioners  to  be- 
lieve that  the  account  had  been  "  inquired  into,  examined,  and  approved" 
by  the  said  Richard  Else  ;  and  the  second  and  third  counts  are  to  the  like 
enect :  but  the 'putting  ihose  initials  with  such  intent  is  no  ofience  known  to 
the  law.  Then  the  fourth  count  for  publishing  such  paper  cannot  be  an  of- 
fence, if  the  forgery  itself  were  not  so.  Sdly,  The  three  first  counts  charge 
that  the  defendant  forged  the  initials  R.  E\  purporting,  to  be  the  initials  of 
the  name  of  Richard  Else.  But  nothing  can  be  introduced  under  the  word 
purport  hvii  what  is  apparent  on  the  face  of  the  instrument,  and  it  could  not  be 
apparent  on  the  face  of  the  schedule  of  the  defendant's  income  that  R.  E.  meant 
Richard  Else.  This  objection  has  been  holden  fatal  in  several  cases  of  forgery. 
jR.  V.  Jones^  Dpugl.303.  A,  v.  Reading{a)y  R,  v.  GilchHst,(b)t  and  lastly  in  R.  v. 
Edsall{c),  Athly,  Every  indictment  for  forgery  must  set  out  the  forged  instfu- 
ment  in  words  and  figures(rf) ;  so  that  after  the  jury  have  done  their  office, 
the  Court  maiy  be  enabled  to  see  upon  the  face  of  the  indictment  itself  whe- 
ther the  forgery  of  such  an  instrument  be  a  crime,  and  if  so,  of  what  degree. 
The  scliedule  itself  therefbre  at  the  bottom  of  which  the  letters  R,  E,  were 
put  should  have  beetf  set  forth  in  the  indictment,  in  order  that  the  Court 
might  see  whether  it  were  a  schedule. within  the  meaning  of  the  act  of  par- 
liament(e).     The  appeal  was  not  in  respect  of  the  signature,  but  of  the  sche- 

(a)  This  was  an  iDdictroent,  tried  before  Grow,  J.  at  the  O.  B.  in  179S,  char;^uig  tl|at  the 
defoDdant,  having  in  hia  posseasion  a  bill  of  exchange,  purporting  to  be  directed  to  one  /. 
Xing  by  the  name  and  description  of  /.  Ring,  foi^ged  the  acceptance  of  the  said  J,  King,  &c. 
Upon  reference  to  the  Judges  m  EiL  term  1794,  judgment  was  arrested,  because  the  bill  did 
not  purport  to  be  drawn  upon  J.  King,    MS. 

{b)  This  ease  was  tried  before  Buller^  J.  at  the  O.  B.  Feb.  1797,  and  was  an  indicttnent 
for  forging  an  order  for  paytnentof  money*  stating  that  it  **  purported  to  be  directed  to  Oeorge 
Lord  Kinnairdt  Wm.  Moreland,  and  Thog.  Hamm^reley,  bankers,  and  partnen,  by  the 
names  and  description  of  Messm.  Ramon ^  Moreland,  and  Hamnersley  ,**  &c.  AAer  con- 
viction, jadgment  was  arrested  m  Easter  term  1796,  by  the  advice  of  all  the  Judges  ;  be- 
eanse  the  word  purport  imports  what  appears  on  the  face  of  the  instrament.    MS. 

(e)  This  was  to  the  same  effect.  The  prisoner  was  tried  before  Thompson,  B.  at  the 
Spring  Assizes  1798,  for  the  oonnty  of  the  town  of  Soutkampionf  on  an  indictment  fur  forg- 
ing a  bill  of  exchange,  charging  that  the  bill  purported  to  be  directed  to  Richd.  Down,  Henry 
Thornton f  John  Freer,  and  John  Cornwall  Jon.  bankers  in  London,  by  the  ni^me  and  de- 
scription of  Messrs.  Down,  Thornton  and  Co.  bankers,  &c.  On  reference  to  the  JadgM  in 
Trin.  term  1798,  the  indictment  was  holden  to  be  bad  on  the  aotbority  of  the  preceding 
eases.     MS. 

{dy  This  was  so  mled  in  Jamet  Jiiofon^e  case,  who  was  tried  before  BuUer,  J.  at  the  Snm- 
mer  Assizes  for  the  county  of  ^thrthumSerland  in  1792,  on  an  indictment  for  forging  a  bill 
of  .exchange;  and  afterwards,  at  a  conference  of  all  the  Judges,  in  Trinity  term  1793.  On 
the  same  principle  LoydU  case  was  mled  before  all  the  Jndges  in  Trinity  tetm  1767,  in  the 
case  of  an  indictment  for  sending  a  threatening  letter;  where  it  was  determined  that  the  letter 
mnat  be  set  forth  in  the  indictment.    MS. 

(e)  Yet  in  IVm  Testick'e  case,  who  was  tried  at  Bodwin  Summer  Assizes  1774,  npnn  an 
indictment  for  publishing  a  forged  receipt  for  money  with  the  name  Stephen  Withers,  &c.  for 
the  sum  of  1/.  4t.  the  receipt  itself  only  was  set  Ibrth  as  follows:  **  I8tb  March  1778.  Receiy- 
ed  the  contents  above  by  me  Stephen  JViUurt."  And  it  appearing  in  evidence  that  the  above 
uras  forged  at  the  bottom  of  a  certain  account,  it  was  objected  that  the  account  itself  should 
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dale  itself;  therefore,  the  mere  signature  without  the  schedule  could  not  have 
had  the  effect  attributed  to  it  upon  the  indictment.  5thly^  Where  a  statute 
creates  a  new:  offence,  and  at  the  same  time  points  out  a  particular  method  of 
proceeding,  that  method  alone  and  no  other  can  be  pursued.  Now  by  the 
Stat.  39  Geo.  3.  c.  13.  s.  92.  persons  guilty  of  any  fraud  of  this  kind  are 
punishable  by  being  doubly  assessed.  Sthly,  The  last  count  states,  that  he 
published  the  paper  knowing  the  said  letters  R,  E.  at  the  bottom  of  the  said 
paper  so  pubUshed  to  be  forged :  and  there  is  nothing  before  said  in  that 
count  of  the  letters  R.  E.  except  by  intendment,  as  being  the  initials  of 
Richard  Else ;  which  is  not  sufficient. 

Pellf  contra.  First  taking  the  oflence  charged  to  be  that  of  forgery  pro- 
perly so  called,  no  sufficient  reason  is  assigned  either  by  Hawkins^  2  Hawk, 
c  8.  s.  38,  of  in  the  case  of  The  Queen  v.  Yarringtofi,  Salk.  406,  on  which 
alone  Hawkins-  £Dunds  his  opinion,  why  the  sessions  should  not  take  cogni- 
sance of  the  ofience.  Bum(a)  states,  that  from  the  stat.  1  Ed.  3.,  by  which 
justices  of  the  peace  wete  first  assigned  to  keep  the  peace  in  every  county, 
down  to  the  third  year  of  Queen  Elizabeth,  their  jurisdiction  had  been  from 
time  to  tiine  enlarged  by. a  variety  of  statutes;  sibout  which  latter  time  the 
form  of  the  commissioii  of  the  peace  wajs  settled  by  Sir  Christopher  Wrey^ 
C.  J.  of  B.  R.  and  the  other  Justices,  and  has  continued  the  same  to  this 
day  with  little  variation.  This  give?  the  justices  jurisdiction  to  punish  ofiefi" 
ders  against  any  ordinances  and  statutes  for  the  good  of  the  peace,  and  for 
the  quiet  rule  and  government  of  the  people :  also  tQ  inquire  of  all  manner 
of  felonies,  trespasses^  &c.  and  of  all  other  crimes  and  offences  of  which  the 
justices  of  the  peace  may  or  ought  lawfully  to  incjuire  ;  with  other  general 
words  to  the  same  purpose.  These  terms  are  certamly  large  enough  to  cover 
the  ofTepce  of  forgery.  Hawkins  himself,  in  commenting  upon  the  word  tres" 
passes^  states  it  to  be  of  very  gene^  extent^  and  in  a  large  sense  to  compre- 
hend not  only  aU  inferior  offences  properly  and  directly  agiainst  the  peace, 
but  also  all  others  which  are  so  only  by  construction,  as  all  breaches  of  the  lata 
are  said  to  be.  According^  to  his  own  definition,  therefore,  forgef  y  would  e  in* 
eluded,  being  constructively  abroach  of  the  peace  inasmuch  as  it  is  a  breach  of  the 
law :.  and  the  exception  which  he  afterwards  introduces  in  respect  of  forgery  is 
in  contradictioa  to  what  he  had  just  before  said.  The  case,  then,  of  The  Queen 
v;  Yarrington  is  the  only  authority  on  which  the  position  stands,  and  that  is 
certainly  not  law  to  the  full  extent  of  the  doctrine  there  laid  down ;  ibr  it  is 
there  said,  that  justices  of  the  peace  have  no  jurisdiction  over  any  offence  tl^an 
what  is  given  to  them  by  some  statute ;  but  Hawkins  shews  many  instances 
to  the .  contrary  :  and  in  4  Com.  Dig.  tit.  Jtistices  of  the  Peace,  B.  33.  it  is 
said,  *'  they  may  inquire  of  any  thing  done  to  the  fraud  or  deceit' of  an  other.  "^ 
Now  forgery  is  of  that  kind ;  though  like  other  frauds  it  is  no  direct  breach 
of  the  peace,  nor  has  any  immediate  tendency  thereto  ;  and  Lord  G.  B.  Co- 
myns  instances,  "  as  if  a  man  read  a  writing  to  an  illiterate  petson  in  other 
'*  words  than  were  written,  by  which  means  he  seals  it."  For  which  he  cites 
1  Sid.  312.  "  Or  if  a  man  play  with  false  dice."  2  Roll.  107.  It  is  not 
disputed  that  the  sessions  have  jurisdiction  over  cheats,  which  Hawkins,  1 
Vol.  ch.  71.  s.  1,  describes  to  be  "  deceitful  pmctices  in  defrauding  or  endeav- 
oring to  defraud  another  of  his  own  right  by  means  of  some  artful  device," 
he.  That  definition  includes  the  present  case.  So  R.  v.  Brayne,  M.  12 
Geo.  1.  (in  the  Crown  Office)  was  an  indictment  found  at  the  Bristol  sessions 
for  fraudulently  obtaining  tea  in  the  name  of  another ;  which  was  removed 
into  this  court  by  certiorari,  and  no  objection  taken  to  the  jurisdiction  of  the 


Ittve  b€«n  set  forth  :  otherwise  non  constat  thai  the  receipt  as  stated  was  a  receipt  for  money. 
Bot  upon  reference  to  all  the  Judges  in  Michaelmai  term  1774,  they  held  the  indictment 
eoffieient;  for  it  was  laid  to  be  a  forged  receipt/or  mon^  under  the  hand  of  S,  W.  for  \l,  4s. 
and  tlie  biH  itself  was  only  evidence  to  make  out  that  charge.    MS. 
(a)  8  Vol.  4-6.  tit  Jiutieu  of  tht  Peace,    2,  Of  the  Cotnmimon,  Sic. 
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sessions.  Again,  the  case  of  R.  y.  BeaUf  E.  38  Geo.  3.  was  an  indictment 
against  the  defendant,  who  was  clerk  to  the  agent  for  the  French  prisoners  of 
war  at  Porchester  Castle,  for  taking  bribes  in  order  to  procure  the  exchange  of 
some  of  them  out  of  their  turn.  This  was  found  at  Uie  Hampshire  sessions, 
and  being  remoyed  hither  by  certiorari  the  Court  inflicted  a  heavy  punish- 
ment upon  the  defendant,  without  any  question  of  the  jurisdiction.  The  like 
was  the  case  of  R.  y.  Rispal,  3  Burr!  1320,  where  the  Court  held  that  the 
sessions  had  jurisdiction  to  find  an  indictment  for  a  coiispiracy  to  injure  a 
man's  credit  by  falsely  charging  him  with  having  taken  a  quantity  of  hair 
out  of  a  bag.  None  of  the3e  offences  were  properly  breaches  of  the  peace, 
or';  tending  thereto.  But  2dly,  although  the  paper  in  question  be  called  a 
forged  paper  or  instrument  in  the  indictment,  yet  that  wul  not  constitute  the 
offence  a  forgery  if  it  be  not  so  in  law.  Now  this  does  not  come  under  the 
legal  definition  of  a  forgery,  which  according  to  Lord  Coke,  in  3  Inst.  168,  is 
properly  taken  when  &e  act  is  done  in  ike  name  of  another  person :  as  in  R. 
y.  Ward,  2  Ld.  Ray.  1461.  2  Stra.  747.  1  Sid.  142,  and  in  R.  y.  YarHng- 
ton,  which  appears  by  reference  to  the  record  in  the  Crown  Office  to  have 
been  a  forgery  in  the  name  of  J.  Carvthers,  and  thereby  attempting  to  get  a 
quantity  of  earthen  ware  delivered  to  the  defendant.  In  Robinson's  case(a)» 
which  was  an  indictment  on  the  stat.  9  Geo.  1.  c.  22,  for  sending  a  threaten- 
ing letter  without  any  name  subscribed  thereto,  it  c^peared  to  be  signed  with 
th0  letters  R.  R,,  and  this  was  holden  not  to  be  the  signature  of  a  name. 
^Le  Blanc,  J.  Can  it  be  contended,  that  forgery  cannot  be  committed  by  sign- 
mg  the  initials  of  a  name,  for  example,  as  an  acceptance  on  a  bill  of  exchange^ 
which  in  common  experience  is  frequently  the  case  ?]  Perhaps  it  would  be  so 
in  that  case,  because  the  acceptance  of  bills  in  that  manner  is  sufficient  ac- 
cording to  the  custom  of  merchants ;  and  it  would  be  sufficient  to  bring  the 
case  within  the  statute.  But  this  not  being  in  the  name  of  another,  is  not  a 
for^ry  at  common  law,  but  is  indictable  as  a  fraud  upon  the  reyenue,  and 
against  the  act  of  parliament  which  prohibits  such  practices,  and  is  therefore 
a  public  cheat  of  which  the  sessions  have  cognizance.  [Le  Blanc,  J.  What 
was  the  le^al  effect  of  signing  this  name  to  the  paper  taking  it  to  have  been 
"written  at  length  ?]  It  was  calculated  to  shew  mat  it  was  the  opinion  of  the 
clerk  to  the  commissioners  acting  in  the  capacity  of  their  servant  or  agent,- 
that  the  defendant  was  rated  too  highly.  It  therefore  amounts  to  the  same 
thing  as  defrauiCng  the  master  by  making  use  of  the  servant's  name  to  gain 
credit  for  a  fatsity. 

Lord  Kenton,  C.  J.  An  indictment  for  a  cheat  at  common  law  cannot  be 
maintained  without  some  false  token  be  made  use  of :  *a  mere  false  affirma- 
tion is  not  sufficient(&).  However,  the  main  difficulty  to  get  over  in  this  case 
is  the  want  of  jurisdiction  in  the  quarter  sessions.  I  nave  always  had  a  gene- 
ral impression  on  my  mind  that  it  was  a  settled  point  that  forgery  was  not 
~ander  the  cognizance  of  the  sessions ;  and  I  rather  think  it  was  so  determin- 
ed soon  after  I  came  to  the  bar,  though  I  do  not  remember  tl|e  particular  case. 
But  I  am  sure  it  has  been  always  so  considered  by  the  profession  in  my  re- 
membrance, and  I  have  formerly  given  opinions  to  that  purpose.  Therefore, 
with  all  the  inclination  which  I  feel  against  giving  way  to  small  objections,  I 
cannot  get  over  this  against  express  authority  and  received  practice  for 
so  long  time.     I  must  also  consider  this  as  an  indictment  for  forgery ;  it  is  so 

(a)  LtaelCB  Croton  Cos,  last  edit  2  vol.  889.  Mr.  Justice  BulUr,  in  delivering  the 
opinioD  of  the  jnd^  at  the  O.  £.  in  thii  caM  laid,  **  Ai  to  the  firM  objection  :  Whether  the 
letter  be  with  or  without  a  nanoe  (the  indictmont  charged  it  toh%  loUhout  a  name)  is  a  limple 
fact  appearing  oo  the  face  of  Uie  letter  itself.  It  is  signed  with  the  two  lettere  R.  JR.  which 
are  so  tar  from  being  a  na^e  that  no  man  on  looking  at  the  letter  only  can  tell  whether  it 
meant  to  refer  to  any  name  or  what  that  nabie  was.'*    MS. 

ib)  Vide  Rfx  v.  Lara,  7.  Term  Rep.  566.  [See  also  The  People  v.  Sabcock,  7  Johns. 
Rep.  201.] 
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stated  in  eTeiy  eount :  and  it  is  no  answer  to  say,  that  if  a  man  be  indicted 
for  one  offence  he  may  be  convicted  because  he  is  guilty  of  another  kindred 
oftnce.  The  case  of  The  Queen  v.  Yarrington,  stands  supported  by  con- 
current opinions  down  to  the  present  time,  and  has  been  acted  upon  nearly  a 
century ;  it  is  now  too  late  to  disturb  it.  The  offence,  however,  is  of  a  very 
serious  case,  and  no  blame  is  imputable  to  the  magistrates  below  for  what  they 
have  done,  though  the  judgment  cannot  be  supported  in  point  of  law. 

Le  Blanc,  J.  Even  if  the  objection  to  the  want  of  jurisdiction  had  been 
removed,  it  would  have  been  found  very  difficult  to  have  answered  the  other 
objections. 

Per  Curiam,  Judgment  reversed. 


The  King  v.  Barker. 

lEut,  186.    Juii29, 1801. 

Tht  Govt  refofed  a  erimioal  infonnatkiD  againit  a  magiatrate  for  retnrniiig  to  a  writ  otctriU 
arari  a  coDviotion  of  a  party  in  another  and  more  formal  ihape  than  that  in  which  it  was 
iirrt  drawn  np,  and  of  which  a  copy  had  been  delivered  to  the  party  convicted  by  the  ma« 
fntrate'e  clerk;  the  cottviction  retomed  being  warranted  by  the  fiicta. 

GIBBS  and  Best  moved  for  a  criminal  information  against  the  defendant, 
who  was  mayor  of  the  borough  of  Great  Yarmouth^  upon  these  facts  dis- 
closed  by  affidavit :  That  a  warrant  of  distress  issued  on  the  20th  of  October 
last,  under  the  hand  and  seal  of  the  defendant,  against  one  Jofiathan  Sy^ 
vunidsy  by  virtue  of  which  his  goods  were  taken  in  execution ;  in  consequence 
of  which  application  was  made  on  behalf  of  Synumds  to  the  defendant's  clerk 
for  copies  of  ^e  warrant  and  of  the  proceedings  on  which  the  defendant  had 
granted  the  same,  which  the  clerk  promised  to  give  on  the  next  day.  And  ac- 
cordingly on  the  21stt  the  clerk  furnished  Symonds  with  a  copy  of  a  convic- 
tion, diated  3d  October  1800,  which  was  comjpared  with  the  original  signed  by 
the  defendant,  then  being  upon  the  file  of  informations  and  other  proceedings 
taken  and  recorded  before  the  defendant  during  his  mayoralty.  That  in 
Michaelmas  term  last,  Symonds  obtained  a  writ  of  certiorari  directed  to  the 
defendant  to  return  the  conviction  into  this  court,  in  consequence  of  which  the 
defendant  returned  a  record  of  conviction  in  a  different  form  fxom  that  of 
which  SymoTids  had  been  furnished  with  a  copy ;  which  conviction  so  return- 
ed purported  to  bear  date  on  the  3d  of  October  1800,  although  the  deponent 
had  reason  to  believe,  from  conversation  with  the  defendant's  clerk,  that  no 
conviction  had  been  signed  by  the  defendant  against  Symonds  till  a  fortnight 
afUrwairds ;  and  Symonds  swore  that  he  had  not  been  charged  with  more 
than  one  such  ofience  a3  that  mentioned  in  the  conviction. 

The  conviction  itself  returned,  and  the  copy  which  had  been  previously 
given  to  Symonds  by  the  defendant's  clerk,  were  both  annexed  to  the  affidavit  ^ 
and  from  comparing  them  it  appeared  that  they  related  to  the  same  offence, 
committed  on  the  sanie  day,  and  under  the  like  cirtumstances :  but  the  con- 
viction returned  to  this  Court  was  drawn  out  at  more  length,  and  in  a  more 
formal  manner  than  the  one  from  which  Symond£  Copy  had  been  taken. 

It  was  pressed  against  the  defendant  that  the  conduct  pursued  by  him  upon 
this  occasion  tended  to  much  vexation  and  oppression  against  parties  convict- 
edt  and  was  in  itself  illegal.  That  however  magistrates  might  be  indulged 
with  a  reasonable  time  for  drawing  up  their  convictions  in  proper  form,  yet 
when  re^larly  signed  and  isrsued  by  them  to  the  parties,  and  acted  upon  as 
such  by  levying  a  distress  under  them,  they  ought  to  be  concluded  from  alter- 
ing them  afterwards.  That  this  practice  led  the  parties  to  incur  an  unneees- 
saiT  expence ;  as  in  the  present  instance,  where  Symonds  having  been  fur- 
nished with  the  copy  of  the  then  form  of  conviction,  which  was  clearly  bad, 
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was  thereby  induced  to  incur  the  ezpence  of  prosecuting  a  writ  of  certiorari 
in 'order  to  relieve  himself  from  it. 

GarroWf  on  the  part  of  the  ma^strate,  suggested  that  the  copy  with  which 
Syrmmds  had  been  furnished  was  merely  intended  as  a  copy  of  the  iftinutes 
of  the  conviction  ;  and  that  it  was  the  constant  practice  of  magistrates  to  pro- 
ceed in  this  manner,  first  taking  down  minutes  of  the  proceedings  on  which 
their  judgment  was  founded,  and  afterwards  having'them  drawn  up  in  form 
before  they  were  filed  of  record. 

Lord  Kenton,  G.  J.  If  the  magistrate  has  done  no  more  than  return  the 
conviction  in  a  more  formal  shape,  instead  of  sending  it  up  in  the  informal 
manner  in  which  it  was  first  drawn,  and  supposing  that  the  facts  as  they  real- 
ly happened  will  warrant  him  ih  the  return  he  has  now  made,  the  contrary  of 
which  is  not  imputed,  I  am  of  opinion  that  it  was  not  only  legal  but  laudable 
in  him  to  do  as  he  has  done,  and  he  would  have  done  wrong  if  he  had  acted 
otherwise.  It  is  a  matter  of  constant  experience  for  magistrates  to  take  min- 
utes of  their  proceedings,  without  attending  to  the  precise  form  of  them  at  the 
time  when  they  pronounce  their  judgment,  to  serve  as  memorandums  for 
them  to  draw  up  a  more  formal  statement  of  them  afterwards  to  be  returned 
to,  the  sessions :  and  it  is  by  no  means  unusual  to  draw  up  the  conviction  in 
point  of  form  after  the  penalty  has  been  levied  under  the  judgment.  Nor  is 
there  any  legal  objection  to  this  method,  provided  the  facts  will  warrant  them 
in  stating  what  they  do.  It  is  no  answer  to  say  that  a  party  convicted  may 
be  thereby  induced  to  incur  an  unnecessary  expence  in  suing  4>ut  a  certiorari 
to  get  rid  of  an  informal  conviction ;  for  &  mere  informality  in  the  manner  of 
drawing  up  the  conviction  ought  not  to  be  the  inducement  for  removing  it  in- 
to this  court,  but  some  substantial  defect  in  the  justice  and  legality  of  the  pro- 
ceeding itself  befbre  the  magistrate. 

Per  Curiam,  Rule  Tefused(a). 


The  King  v.  Symonds. 

1  East,  189.     Feb.  7,  1801. 

When  u  act  gives  power  to  a  magistrate  on  a  sammarj  conviction  to  award  the  leeatoHablt 
charges  of  talcing  a  distress,  he  mast  ascertain  the  amonnt  in  the  conviction;  and  an  ad* 
jndicaUon  that  the  defendant  shall  pay  the  reasonable  charges  of  the  levy  is  bad. 

THE  convictioD  returned  to  the  vml  of  certiorari  mentioned  in  the  last 
case  was  founded  upon  the  stat.  7  Geo.  1.  c.  11,  and  was  as  follows  : 
.  fovm  and  borough  of  Great  Yarmouth  in  Norfolk.  Be  it  remembered. 
That  on  the  1st  of  October^  in  the  46th  yesur  of  the  reign,  &c.  at  Great  Yar- 
mouth in  the  county  of  Norfolk,  E.  If.,  in  his  proper  person  cometh  before 
Samuel  Barker,  Esq.  mayor,  and  one  ^f  his  majesty's  justices  of  the  peace 
of  our  said  lord  the  king  in  and  for  the  said  borough  and  then  and  there  iipoa 
his  corporal  oath  giveth  me  the  said  mayor  to  understand  and  be  informed, 
that  /.  Symonds,  of  Greta  Yarmouth  aforesaid,  merchant,  after  the  26th  of 
March  1721,  to  wit,  on  the  20th  September  1800,  did  land  within  the  town  of 
Great  Yarwouth^  from  out  of  a  wherry,  B.  S.  master,  twelve  chaldron  of 
coals,  for  which  the  rates  and  duties  charged  thereon  by  tin  act  of  parliament 
made  in  the  seventh  year,  kc,  (7  Geo.  1,  c.  11,)  had  not1)een  paid,  without  a 
certificate  in  writyig  being  given  to  the  said  /.  S.  by  the  collector  or  receiver 
of  thp  said  rates  and  duties  for  leave  to  laiid  or  bring  the  said  twelve  chaldrons 
of  coals  into  the  saicl  town  ;  contrarv  to  the  form  of  the  statute  in  that  case 
made  a^d  provided,  whereby  the  said  /.  S.  hath  forfeited  the  sum  of  20*.  for 

(a)  See  the  next  ease. 
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erery  chaldron  of  the  said  coals  so  brought  into  the  said  town  as'  aforesaid, 
amounting  in  the  whole  to  the  sum  of  12/.,  over  and  above  the  rates  and  du- 
ties by  said  act  charged  on  said  coals,  one  moiety  thereof  to  the  use  of  the 
informer,  and  the  other  moiety  to  the  use  of  the  poor  of  the  said  parish  of 
Great  YarmmUk,  &c.  [The  conviction  then  proceeded  to  state  in  the  usual 
fonn  the  summons  to  the  defendant  to  appear  and  answer  the  charge :  his  ap- 
pearance, &c.  and  confession.  It  then  proceeded  :]  It  is  therefore  adjudged 
by  me  the  said  mayor,  upon  the  free  and  voluntary  confession  of  the  said  /. 
S.  that  ail  and  singular  the  matters  and  things  contained  in  the  said  informa- 
tion are  true ;  and  thereupon  I  the  said  mayor,  on  the  said  3d  of  October  in 
the  year  aforesaid,  jat  Great  Yarmouth  aforesaid,  in  the  county  aforesaid,  d<y 
convict  the  said  /.  S.  of  the  said  oflence  in  and  by  the  said  infcrrmation  charg- 
ed against  him,  and  he  the  said  J,  S,  is  hereby  convicted  thereof  by  me  the 
said  mayor,  upon  his  own  free  and  voluntary  confession,  According  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  I  do  adjudge  that  the  said 
Jonathan  Symonds  for  the  offence  -aforesaid  hath  forfeited  the  sum  of  20  shil- 
Ungs  for  every  chaldron  of  said  coals,  amounting  in  the  whole  to  the  sum  of 
12/.,  oTer  and  above  the  rates  and  duties  by*  said  act  charged  on  said  coals, 
together  toith  the  reasoTiable  charges  of  recovering  the  same :  and  I  do  adjudge 
that  one  half  of- the  said  sum  of  12/.  be  paid  to  the  said  informer  E.  JHL  and 
the  other  half  the  said  sum  of  12/.  be  paid  to  the  poor  of  the  parish,  of  Great 
Yarmouth  aforesaid,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided-     In  witness  whereof,  &c, 

S.  Barker,     (I^.  S.) 

Gib&s  and  Best  objected,  1.  That  the  convicting  magistrate  is  stated  to  be 
a  justice  of  peace  for  the  borough  of  Great  Yarmouth,  and  the  ofienee  is  al- 
leged to  have  been  committed  within  the  town  of  Ctreat  Yarmouth,  and  non 
constat  that  the  borough  is  co-extensive  with  the  iovm,  and  that  the  magistrate 
had  cognizance  of  the  offence.  2.  The  penalty  is  to  be  given  half  to  the  in- 
former and  half  to  the  poor  of  the  parish  where  the  offence  is  committed.  ^ 
But  here  the  latter  moiety  is  given  to  the  poor  of  the  said  parish  of  Great 
Yarmouth,  which  parish  is  not  named  before,  and  Tum  constat  that  the  offence 
was  committed  there ;  neither  is  the  parish  stated  to  be  within  the  county  of 
Norfolk,  3.  The  magistrate  adjudges  to  the  informer  the  reasonable  charges 
of  recovering  the  penalty,  and  does  not  ascertain  what  the  sum  shall  be(a). 

GarroWf  contra,  admitted  that  the  last  objection  was  fatal ;  though  the  stat- 
ute on  which  the  conviction  was  founded  gives  power  to  the  convicting  mag- 
iMrate  to  order  the  costs  and  charges  of  levying  the  distress  to  be  paid  by  the 
defendant. 

The  Court  were  of  that  opinion,  and 

Quashed  the  Conviction. 


Chaplin  v.  Rogers. 

1  East,  192.     Jan.  29,  1801. 

Afl«r  a  bargain  and  sale  of  a  stack  of  haj  between  the  parties  on  the  spot,  evidence  that  the 
vendee  actoally  sold  part  of  it  to  another  person  (bj  whom,  though  against  the  vendee's 
approbation,  it  was  taken  away)  b  sufficient  to  warrant  the  jary  in  finding  a  delivery  to  and 
aoeeplance  by  the  vendee,  thereby  taking  the  case  out  of  the  statute  of  frauds. 

IN  an  action  for  goods  sold  and  delivered,  the  case  proved  was,  that  the 
parties  being  together  in  the  plaintiff's  farm  yard,  the  defendant,  after  some 

(a)  The  aet  in  question  (s.  6.)  enables  the  mayor  of  Yarmouth  to  cause  the  penalties  to 
b«  levied  by  distress,  **  together  with  the  reasonable  charges  of  taking  and  keeping  such  diK- 
trew,"  lie.  See  Rex  v.  £fa//,  Cowp.  60,  where  the  conviction  was  quashed  on  the. same 
objeetJoD. 

Vol.  I.  li 
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objections  and  doubts  upon  the  quality  of  a  stack  of  hay  (particularly  the.  in- 
side part)  then  standing  in  the  yardf^agreed  to  take  it  at  2^.  6^.  per  hundred 
weight.  Soon  after  he  sent  a  fanner  to  look  at  it,  whose  opinion  was  unfa- 
vorable. But  about  two  months  afterwards  another  farmer  of  the  name  of 
Loft  agreed  with  the  defendant  for  the  purchase  of  some  of  thijs  hay  still 
standing  untouched  in  the  plaintiflf's  yard,  and  the  defendant  told  hoft  to  go 
there  and  ask  what  condition  it  was  in,  saying  he  had  only  agreed  for  it  if  it 
were  good.  The  plaintiff  having  informed  Loft  it  was  in  a  good  state,  he 
agreed  to  give  the  defendant  3f.  9<2.  per  cwt.  for  it,  the  defendant  having  told 
him  that  he  agreed  to  give  the  plaintiff  Si.  6^. 'for  it  Loft  thereupon  brought 
away  thirty-six  hundred  weight ;  but  this  latter  fact  was  without  the  know- 
ledge, and  against  the  direction  of  the  defendant.  There  was  a  contrariety 
of  evidence  as  to  the  quality  of  the  hay  when  the  stack  was  afterwards  cut. 
At  the  trial  before  Hotham,  B.  on  the  last  Norfolk  circuit,  SellaUt  Serjt.  for 
the  defendant,  objected  that  the  contract  of  sale  was  fraudulent  and  void  by 
the  statute  of  frauds,  being  for  the  sale  of  a  commodity  no  part  of  which  was 
delivered,  and  of  which  there  was  no  acceptance  by  the  defendant.  But  the 
leaYned  Judge  led  it  to  the  jury  to  decide  whether  the  sale  had  been  fraudu- 
lent, and  whether  under  the  circumstances  there  had  been  an  acceptance  by 
the  defendant ;  and  they  found  for  the  plaintiff  on  both  points,  and  gave  him 
50/.  damages,  being  the  value  of  the  hay  at  the  price  agreed  for.  In  the  last 
term,  a  rule  was  obtained  calling'on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had,  on  the  grounds  that  the  learned 
Judge  had  left  that  as  a  question  of  fact  to  the  jury,  which  he  himself  ought  to 
have  decided  as  an  objection  in  point  of  law  arising  on  the  statute  of  frauds ; 
and  because  the  evidence  did  not  \^arrant  the  verdict. 

WiUoji  now  shewed  cause.  The  objections  may  either  be  regarded  as^s- 
ing  upon  the  statute  of  fmuds,  29  Car.  2.  c.  3.  s.  17,  or  upon  the  form  of  ^the 
count  for  goods  sold  and  delivered,  which  requires  proof  of  a  delivery  as  well 
as  a  sale.  Now  there  was  sufficient  evidence  of  a. delivery  to  aiid  acceptance 
by  the  defendant,  and  the  jury  having  found  the  fact  with  the  plaintiff,  the 
case  is  taken  out  of  the  statute  of  frauds.  The  bulk  of  the  commodity  pur- 
chased precluded  any  actual  delivery  of  it ;  but  that  which  took  place  was 
tantamount  to  it.  Both  parties  were  upon  the  spot  at  the  time,  and  consider- 
ed the  bargain  as  concluded,  and  the  stack  In  the  possession  of  the  defendant. 
The  defendant  afterwards  acted  upon  it  as  such,  and  seld  part  of  it  to  another 
person,  which  is  evidence  in  itself  of  his  having  taken  possession  of  it.  Be- 
sides, that  person  actually  removed  part  of  it  away  ;  and  though  this  is  stated 
to  have  been  against  the  defendant's  direction,  yet  that  cannot  avail  as  between 
these  parties,  with  respect  to  whom  Loft  must  be  considered  as  the  defend- 
ant's agent  acting  within  the  scope  of  his  authority,  the  excess  being  without 
the  knowledge  of  the  plaintiff.  The  question  of  fraud  left  to  the  jury  was  as 
to  the  existence  of  any  fraud  in  fact. 

Garrow,  contra.  The  form  of  the  declaration  required  proof  of  a  delivery 
in  fact  of  the  goods,  otherwise  the  count  for  goods  bargained  and  sold  would 
be  useless.  Though  the  jury  were  the  proper  judges  how  far  the  plaintiff 
had  been  guilty  of  any  fraud  in  fact,  ypt  the  judge  ought  to  have  decided  upon 
the  question  of  law  submitted  to  him,  whether  upon  the  case  proved  it  did  not 
fall  within  the  statute  of  frauds. 

Lord  Kentc^,  C.J.  It  is  of  great  consequence  to  preserve  unimpaired  ihe 
several  provisions  of  the  statute  of  frauds,  which  is  one  of  the  wisest  laws  in 
our  statute  book^  My  opinion  will  hot  infringe  upon  it ;  for  here  the  report 
states,  that  the  question  was  specifically  left  to  the  jury  whether  or  not  there 
were  an  acceptance  of  the  hay  by  the  defendant,  and  they  have  found  that 
there  was,  which  puts  an  end  to  any  question  of  law.  I  do  not  mean  to  dis- 
turb the  settled  construction  of  the  statute,  that  in  order  to  take  a  contract  for 
the  sale  of  goods  of  this  value  out  of  it  there  must  either  be  a  part  delivery  of 
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the  thing,  or  a  part  payment  of  the  consideration,  or  the  agreement  must  he 
ledvced  to  writing  in  ^e  manner  theiein  specified.  But  I  am  not  satisfied  in 
this  case,  that  the  jury  have  not  done  rightly  in  finding  the  fact  of  a  delivery. 
Where  goods  are  ponderous,  and  incapable  as  here  of  being  handed  over  from 
one  to  another,  there  need  not  be  an  actual  delivery :  but  it  may  be  done  by 
that  which  is  tantamount,  such  as  the  delivery  of  the  kay  of  a  warehouse  in  which 
the  goods  are  lodged,  or  by  delivery  of  other  indicia  of  property(l)(2).  Now 
here  the  defendant  dealt  with  this  commodity  afterwards  as  if  it  were  in  his 
actual  possession  :  for  he  sold  part  of  it  to  another  person.  Therefore,  as 
upon  the  whole  justice  has  been  done,  the  Verdict  ought  to  stand. 

The  other  Judges  agreed  that  there  was  sufiicient  evidence  of  a  delivery  to 
and  acceptance  by  the  defendant  to  leave  to  thejury.  Rule  discharged. 


Wade  qui  tam  v.  Wilson. 

1  East,  195.    Jan.  29,  1801. 

Upon  a  contract  to  forbear  600/.  for  a  year,  reserving, interest  at  the  rate  of  6  p$r  cent,  tqt 
which  a  preminift  was  paid  in  the  first  instance,  the  nsury  is  complete  npon  the  lender's  re- 
eetving  any  part  of  the  growing  interest  within  the  year.  The  oontmet  may  be  laid  as  for 
a  foibmuance  to  A.  alone,  who  was  the  real  debtor,  althoogh  ^.4iad  joined  with  him  in  the 
seoority  gi?en  to  the  lender.  If  A.  be  indebted  to  j^.,  and  f .  to  C,  and  C  a^e  for  an 
■snrious  consideration  to  accept  A.  for  his  debtor  instead  of  B.,  this  may  be  laid  to  be  an 
woriona  loan  of  so  mnch  from  C.xo  A, 

THIS  was  an  action  of  debt  for  penalties  on  the  stat.  12  Ann.  st.  2.  c.  16, 
for  taking  more  than  legal  interest  for  the  loan  of  money.  The  8th  count,  on 
which  alone  the  verdict  was  taken  for  the  plaintiff,  stated  that  the  defendant 
after  the  29th  September  1714,  to  wit,  on  the  4th  of  April  1798,  at  Thrisk  in 
the  county  of  York^  did  lend  to  one  C.  Goulton  the  sum  of  600/.,  to  be  re- 
paid by  the  said  C  G.  to  the  defendant  at  the  expiration  of  one  year  then 
next  following,  for  the  forbearance  of  which  said  last-mentioned  sum  of  600/. 
for  that  time  it  was  then  and  there  agreed  by  and  between  the  said  C  G.  and 
the  defendant,  that  the  defendant  should  be  paid  interest  at  the  rate  of  61.  for 
the  forbearing  of  100/.  for  a  year  over  and  besides  the  premium  hereafter 
mentioned  of  ten  guineas ;  and  the  defendant  after  the  said  29th  Septem^ 
1714,  to  wit,  on  the  4th  of  April  1798,  at,  ice.  corruptly  took,  accepted,  and 
received  of  the  said  C.  O.  the  sum  of  ten  guineas  as  and  by  way  of  a  premium 
for  the  said  loan  and  forbearance  of  the  last-mentioned  600/.  for  the  time  in 
that  behalf  aforesaid,  and  afterwards,  to  wit,  on  12th  October  1798,  at,  dec. 
cormptly  todk,  accepted,  and  received  of  the  said  C.  G.  the  further  sum  of  15/. 
for  the  forbearing  of  the  last-mentioned  sum  of  600/.  from  the  said  time  of  lend- 
ing thereof  until  the  4th  of  October  in  that  year,  and  as  and  by  way  of  interest 
for  that  sum  for  that  time  ;  and  the  plaintiff  further  says,  tHat  the  defendant 
by  taking,  accepting,  and  receiving  the  said  last  mentioned  sums  of  ten  guin- 
eas and  15/.  as  aforesaid,  and  for  the  cause  in  that  behalf  aforesaid,  corrupt- 
ly took,  accepted,  and  received  of  the  said  C.  G.  for  the  forbearing  of  the  said 
last-mentioned  600/.  from  the  said  time  of  the  said  lending  thereof  until  the 

<1)  Vide  SiarU  ^  a/,  v.  Eeevu,  2  Esp.  598.  Hodgton  ▼.  L€  Bret,  1  Campb.  288.  An- 
derton  v.  8caU,  1  Campb.  286.  n.  Elmore  v.  Stone,  I  Tann.  468.  •  Bailey  4  ai.  v.  Ogden, 
8  Johns.  Rep.  899.  420,  1.  Editor's  note  to  Egerion  v.  Mathewt,  6  £ast»  808.  9  Caines, 
184,  n.  (2nd  edit.) 

(2)  [See  also,  to  the  same  point,  Jewett  ▼.  Warren,  12  Mass.  800.  Bice  v.  Auttin,  17 
dou  197.    Purki  v.  Hall,  2  Pick.  206.    Smyth  v.  Craig,  8  W.  &  S.  14. 

As  to  a  sale  hj  one  partner  to  another,  of  paclnership  «x>ds,  see  Shurtleffy.  Willard,  19 
Pick.  202,  the  kmd  of  deliverv  required  insnch  a  case,  being  rather  die  surrender  of  thepos* 
aaasion  and  control  of  the  goods,  than  the  actual  tndition  of  them  by  the  seller  to  the  pai- 
chaser.— W.] 
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said  4th  of  October  in  the  year  last  aforesaid,  more  than  at  the  rate  of  51,  for 
the  forbearing  of  lOOZ.  for  a  year,  contrary  to  the  form  of  the  statute,  where- 
by, &c.     To  this  there  was  a  plea  of  the  general  issue. 

At  the  trial  at  the  last  assizes  at  York  before  Chambre^  B.  the  facts,  so  far 
as  they  relate  to  the  usury  alleged  in  the  8th  count,  were  shortly  these. 
Goultony  therein  mentioned,  owed  one  Flinioft  600Z.  on  bond,  and  Flintofi 
and  his  son  \vere  indebted  to  the  defendant  in  1200Z.  on  their  promissory  note. 
Flintofi  not  being  able  to  pay  the  defendant  more  than  half  of  his  debt  on 
account  of  ChultoTi's  default  to  him,  it  was  agreed  between  the  respective  par- 
ties at  a  meeting  held  for  the  purpose  at  Easingwold  on  the  4th  of  April, 
1798,  that  the  defendant  should  accept  Goulton  and  another  person  of  the 
name,  of  Yates  by  way 'of  surety  for  him  as  his  (the  defendant's)  debtors  for 
the  remaining  600L  instead  of  Flhttofi ;  the  defendant  however  saying, 
that  he  would  only  lend  Goulton  the  money  for  one  year,  which  was  agreed 
to.  Accordingly  Goulton  and  Yates  gave  their  promissory  note  of  that  date, 
whereby  they  jointly  and  separately  promised  to  pay  the  defendant  or  order 
600^.  on  demand  for  value  received,  with  interest  after  the  rate  of  51.  per  cent, 
per  annum ;  and  the  defendant  at  the  same  time  received  from  Goulton  ten 
guineas  by  way  of  premium.  Flintofi  however,  having  omitted  to  bring  Goul- 
ton's  bond  with  him,  it  was  agreed  that  the  old  securities  should  be  delivered 
up  the  next  day,  at  Thrisk,  at  which  time  and  place  GovlUnCs  bond  to  Flintofi 
and  Flintofi's  note  for  the  original  debt  of  1200Z.  to  the  defendant,  were 
respectively  delivered  up  and  cancelled.  On  the  12th  of  October  following, 
the  defendant  received  15Z.  for  half  a  year's  interest  on  Goulton^s  note  ;  and 
at  the  end  of  the  twelvemonth,  received  the  other  half  year's  interest*  The 
action  was  commenced  as  of  the  6th  of  November  1798. 

It  was  objected  principally,  that  the  loan  being  for  a  year,  and  the  premium 
paid  for  that  time,  the  usury  was  not  complete  till  the  end  of  the  year  when 
the  whole  interest  was  received  in  addition  to  the  premium.  But  the  learned 
Judge  over-ruled  the  objection,  being  of  opinion  that  as  soon  as  the  defendaaxt 
received  interest  at  fivej?er  cent,  for  the  first  half  year  in  addition  to  the  pre- 
mium, a  moiety  of  which  at  least  was  applicable  to  that  half  year,  he  had 
received  more  than  after  the  rate  of  legal  interest  for  half  a  year,  and  conse- 
quently that  the  offence  was  then  complete.  It  was  next  objected,  that  the 
case  proved  did  not  apply  to  the  count ;  that  there  was  no  loan  of  money,  as 
stated,  none  having  been  paid  to  or  received  by  Goulton  ;  and  that  the  mak- 
ing himself  the  debtor  instead  of  Flintofi^  and  giving  his  own  note  for  the 
money,  did  not  constitute  a  loan,  though  it  might  have  been  laid  ais  a  corrupt 
contract :  or  if  it  did  constitute  a  loan,  it  was  not  such  to  Goulton  alene,  but 
to  him  and  Yates  who  joined  in  the  security.  And  it  was  further  objected 
that  the  loan  was  improperly  stated  to  be  on  the  4th  of  April  1798,  the  time 
when  the  agreement  was  made,  and  the  note  given  by  Goulton  and  Yates  to 
the  defendant,  for  that  they  did  not  take  effect  till  the  next  day,  the  5th,  when 
the  original  security  given  by  the  Flintofis  for  1200Z.  and  the  security  given 
by  GouUon  to  Flintofi  were  cancelled.  The  learned  Judge,  however,  was 
of  opinion  that  a  loan  to  Goulton  was  sufficiently  pr6ved ;  that  Yates  was 
merely  a  surety  for  the  payment  of  the  money ;  and  that  the  contract  took 
effect  from  the  4th  of  ApriU  the  time  when  it  was  made,  and  was  not  sus- 
pended till  the  next  day,  the  only  reasion  for  not  cancelling  the  other  securities 
on  the  4th  being  the  neglect  of  the  parties  to  bring  them  to  the  place.  Ac- 
cordingly the  jury  (by  the  advice  of  the  Court)  found  a  verdict  for  the  plain- 
tiff on  the  .8th  count,  being  the  count  best  adapted  to  proof. 

These  objections  were  urged  again  upon  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial ;  against  which 

Holroyd,  was  now  to  have  shewn  cause  in  support  of  the  verdict;  but' the 
Court  desired  to  hear  the  counsel  on  the  other  side. 

Lav)  and  Wood  in  support  of  the  rule.     1st,  The  usurious  contract  laid  is 
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for  a  loan  of  money  from  the  defendant  to  Gtndtoh;  but  it  was  not  a 
money  transaction ;  it  was  a  mere  substitution  of  one  debtor  for  another,  pf 
GmUton  for  Flintofi.  2dly^  If  it  were  a  loan  of  money  by  construction  of 
law,  at  any  rate  it  did  not  become  such  till  the  exchange  of  the  securities,  which 
was  not  till  the  5th  of  Aprils  whereas  it  is  laid  that  the  usurious  interest  was 
taken  for  forbearance  from  the  4th.  Till  the  actual  exchange  took  place,  the 
original  debts  from  Gaultan  to  Flintoft,  and  from  Flintoft  to  the  defendant 
continued  in  force ;  for  it  was  not  in  the  contemplation  of  the  parties  that 
Goulton  and  Flintoft  should  both  be  indebted  to  the  defendant  for  the  same 
loan  at  tha  same  time.  Therefore,  though  Gaulton's  note  was  given  to 
the  defendant  on  the  4th,  yet  it  was  not  to  take  effect  till  the  other 
secuiities  were  given  up  in  lieu  of  which  it  was  received.  Sdly,  Supposing  it 
to  be  a  loan,  which  was  to  commence  on  the  4th  of  Aprils  yet  the  contract  to  for- 
bear being  laid  to  be  for  a  year,  till  that  time  was  expired  there  was  a  locus  pent' 
tentuB,  and  the  usury  was  not  complete.  The  premium  was  entire,  and  is  al« 
leged  to  have  been  received  for  th^  whole  year ;  then  it  could  not  be  appor- 
tioned, and  part  of  it  tacked  to  the  half  year's  interest.  The  money  received 
including  the  premium  is  less  than  legal  interest  for  the  whole  year  on  the  sum 
advanced  :  under  such  an  agreement  the  usiuy  could  not  be  complete  till  more 
than  30/.  had  been  received.  In  Fisher  q.  t.  v. .  Beasley,  Dougl.  235,  a  pre- 
mium was  taken  in  the  first  instance  for  the  forbearance  of  a  loan  for  six 
months,  reserving  interest;  Lord  Mansfield  nonsuited  the  plaintiff. at  the 
trial,  conceiving  that  the  .usury  was  complete  on  the  taking  of  the  premium, . 
and  that  the  time  for  bringing  the  action  was  elapsed  ;  but  the  Court  after- 
wards held,  that  the  usury  was  not  complete  till  the  half  year's  interest  was 
received,  which  together  with  the  premium  amounted  to  more  than  5  per  cent. 
There  the  interest  was  reserved  at  the  end  of  the  half  year,  but  here  the  in- 
terest was  reserved  yearly  r  therefore,  upon  the  same  principle  the  usury  was 
not  committed  till  the  whole  year's  interest  had  been  received,  amounting  to<^ 
gether  with  the  premium  to  more  than  lawful  interest.  Athly,  The  security 
was  given  by  Yates  and  Goulton  jointly  as  well  as  severally ;  the  contract 
therefore  was  to  forbear  to  both,  and  a  forbearance  by  the  defendant  to  one 
only  would  not  have  been  a  compliance  with  it.  Then  the  proof  does  not. 
sustain  the  count,  which  lays  it  to  be  a  contract  to  forbear  to  one  only. 

Lord  Kenton,  C.  J.  "fhere  is  no  weight  in  any  of  the  objectioBS.  This- 
was  in  substance  a  •  loan  of  money  from  the  defendant  to  Goulton^  although- 
the  ceremony  of  handing  the  money  over  from  the  one  to  the  other  did  not 
take  place.  But  the  loan  originally  advanced  ^  to  Flintoft  was  by  agreement, 
transferred  to  Goulton.  This  -transaction  took  place  on  the  4tb  of  Aprils 
when  the  note  was  given,  and  on  that  day  it  was  agreed  that  the  eld/  securi-^ 
ties  should  be  given  up,  though  it  was  not  actually  done  till  the  next  day,, 
the  parties  not  having  them  ready  at  the  place.  The  objection  proceeds  upon 
an  assumption  of  fact  not  well  founded.  The  case  of  Fisher  q.  t.  v.  Beasley^ 
does  not  apply ;  for  there  the  only  question  was,  Whether  the  nsury  were- 
complete  before  the  party  had  received  any  interest  at  all,  the  amount  of  the- 
premium  being  within  the  legal  rate  of  interest.  But  here  the  party  havings 
ten  guineas  premium  in  hand,  and  interest  accruing  from  day  to  day,  actually 
received  interest  qua  interest  for  half  a  year,  which  made  what  he  received 
upon  the  whole  amount  to  more  than  lawful  interest  for  that  time  upon  the 
sum  lent.  It  is  impossible  upon  this  statement  not  to  say  that  the  usury  was 
ccmiplete  when  the  half  year's  interest  was  received.  And  this  agrees  with 
the  charge,  which  is,  that  by  taking  the  premium  of  ten  guineas  for  the  loan 
in  the  first  instance,  and  by  afterwards  taking  15Z.  for  the  forbearing  of  600^. 
from  the  4th  of  April  to  the  4th  of  October^  the  defendant  corruptly,  took 
more  than  at  the  rate  of  five  per  cent.,  which  is  an  undeniable  conplusion,  an4 
according  to  the  real  fact. 

Grose,  J.  declared  himself  of  the  same  opinion. 
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Lawbbnce,  J.  The  argument  is,  that  the  contract  being*  for  forbearance 
of  the  principal  for  a  year,'  and  interest  being  reserved  yearly,  therefore  there 
could  be  no  usury  committed  till  the  end  of  the  year ;  and  it  is  supposed  that 
the  case  of  Fisher  v.  Beasley  is  an  authority  for  that  position.  But  that  is 
not  the  case  here  ;  for  the  contract  is  stated  to  be  for  the  forbearance  of  the 
loan  for  a  year,  with  interest  to  be  paid  at  the  rate  of  5  per  cent.;  it  is  not 
stated  that  the  defendant  was  to  wait  for  his  interest  till  the  end  of  the  year ; 
but  it  was  to  accrue,  as  by  law  it  does,  de  die  in  dieTfu  Therefore,  after  the 
receipt  of  the  premium  as  soon  as  any  interest  as  such  was  paid  on  the  loan, 
though  but  for  a  day,  it  would  constitute  usury.  The  parties  themselves  did 
not  consider -that  interest  was  not  due  till  the  end  of  the  year;  for  it  was  actu- 
ally paid  by  the  one  and  received  by  the  other  at  the  end  of  the  first  half 
year  without  objection.  Here  then  is  a  premium  paid  of  ten  guineas  at  first, 
which  was  to  run  through  the  whole  year,  and  interest  accruing  daily  on  the 
principal  sum,  the  defendant  actually  received  interest  for  the  first  half  year, 
which  together  with  what  he  had  before  received  by  way  of  premium  amounts 
to  more  than  legal  interest.  That  immediately  constituted  usury.  As  to  the 
contract  being  to  forbear  to  both  Goulton  and  YateSj  that  is  not  strictly  so ; 
the  contract  was  to  forbear  to  Goulton  only,  though  Yates  was  required  to 
join  in  the  note  by  way  of  security. 

Le  Blanc,  J.  This  must  certainly  be  taken  to  be  a  loan  of  money  firom 
the  defendant  to  Goulton  on  the  4th  of  April ;  for  Goulton  being  indebted  to 
Flintoft^  and  this  latter  to  the  defendant  for  money  before  advanced,  it  was 
en  that  day  agreed  that  the  defendant  should  accept  Chulton  as  his  debtor  in 
satisfaction  of  so  much  money  as  Flintoft  owed  him ;  for  which  pinpose 
Goulton  was  to  give  the  defendant  a  new  security,  and  the  old  ones  were  to 
be  cancelled.  Goulton  accordingly  gave  his  note  for  the  amount :  and  front 
that  day  interest  ceased  to  run  upon  the  old  securities,  and  they  would  then 
have  been  delivered  up  but  for  the  accident  of  their  having  been  left  behioML 
Then  the  premium  was  given  upon  an  agreement  to  forbear  from  the  4th  of 
April'  the  sum  of  600/.  with  interest  at  the  rate  of  6L  per  cent.  And  it  is 
next  objected,  that  the  premium  is  not  to  be  apportioned  to  any  part  of  the 
growing  interest,  because  it  is  said  that  it  did  not  accrue  till  the  end  of  the 
year  ;  and  yet  the  defendant  received  it  as  growing  interest  at  the  end  of  the 
first  half  year.  But  I  am  of  opinion  that  at  least  one  moiety  of  the  premium  is 
to  be  apportioned  to  the  half  year's  interest  which  was  received  ;  and  that  the 
true  spirit  of  the  agreement  was,  that  the  premium  was  to  run  through  the 
whole  year  in  proportion  as  the  interest  accrued :  and  therefore,  upon  the 
whole,  I  think  the  contract  proved  sustains  the  count,'  and  that  the  usury  was 
complete  when  the  first  half  yearns  interest  was  paid(l).    Rule  discharged(a). 


Rawson  and  Others  v.  Johnson. 

1  East,  208.    Jan.  81,  1801. 

In  an  action  for  the  non-delivery  of-  malt,  which  the  defendant  had  nndertaken  to  deliver  oo 
reqaeet  at  a  certain  price,  it  ia  aafficient  for  the  plaintifT  in  his  declaration  to  aver  snch  re- 
quest,-and  that  he  was  ready  and  willing  to  receive  the  malt  and  to  p«y  for  it  according  to 
Uie  terms  of  the  sale,  hot  that  the  defendant  refused  to  deliver  it,  without  averring  an  ac- 
tual tender  of  the  price. 

THIS  was  an  action  on  the  case,  ta  recover  damages  for  the  breach  of  a 


'  (1)  Vide  Lawrenee  v.  JTnMt,  10  Johns.  Rep.  140. 

(a)  Vide  Lloyd  qui  lam  v.  WUlianUt  8  Wils.  260.  More  than  legal  interest  being  taken 
in  advance  for  a  certain  time,  the  usury  was  holdeo  to  be  complete  on  the  receipt  of  the 
money,  and  not  at  the  expira^n  of  the  time  for  which  the  forbearance  was  agreed  to  be. 
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contract,  whereby  die  defendant  undertook  to  sell  and  deliyer  to  the  plaintifis 
a  certain  quantity  of  malt  at  a  given  price.  This  was  laid  difierently  in  dif- 
ferent counts,  and  at  the  trial  at  the  last  assizes  at  ForAr  the  plaintiff  obtained 
a  verdict,  which  was  entered  generally  on  all  the  counts.  The  two  first 
counts,  in  w}\^ch  was  averred  a  part  delivery  of  the  roait,  were  admitted  to  be 
good ;  but  a. rule  was  obtained  calling  on  the  plaintiffs  to  shew  cause  why  the 
judgment  should  .not  be  arrested  for  the  defect  of  the  third  count,  in  only 
averring  a  readiness  and  willingness  in  the  plaintiffs  to  pay  for  the  malt,  and 
not  averring  the  actual  tender  of  the  price  agreed  upon.  The  count  in  ques* 
tion  was  as  follows  : 

And  whereas  also  afterwards,  to  wit,  on  the  12th  of  November  1799,  to 
wit,  at  Leeds  in  the  county  of  Yorky  in  consideration  that  the  plaintifis,  at  the 
instance  and  request  of  the  defendant  had  then  and  there  bought  of  the  de- 
fendant a  certain  large  qtiantity  (to  wit)  100  quarters  of  malt,  at  and  for  a 
certain  price  then  and  there  agreed  upon  between  them,  he  the  defendant  un- 
dertook and  then  and  there  faithfully  promised  the  plaintiffs  well  and  truly  to 
deliver  to  them  the  said  100  quarters  of  malt  whenever  he  the  defendant 
should  be  thereunto  afterwards  requested ;  and  the  plaintiffs  in  fact  say,  that  al- 
though the  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  requested  the  defend- 
ant to  deliver  to  them  the  said  last-mentioned  100  quarters  of  malt,  and  were 
then  and  there  ready  UTid  willing  to  pay  the  said  difendantfor  the  same^  ac- 
cording to  the  terms  of  the  said  sale,  and  although  the  plaintiffs  were  then 
and  there  ready  and  willing  and  offered  to  accept  and  receive  the  said  last- 
mentioned  100  quaners  of  malt  of  and  from  the  said  defendant,  yet  the  de- 
fendant, not  regarding  his  said  last-mentioned  promise,  ke.  did  not,  when  he 
was  r^uested  as  aforesaid,  or  at  any  other  time  before  or  smce,  deliver  to  the 
plaintiffs  tbe  said  last-mentioned  100  Quarters  of  malt,  or  any  part  thereof, 
but  hath  hitherto  wholly  refused  and  still  doth  refuse,  whereby,  Sec. 

Law  and  Lambe,  shewed  cause  against  the  rule.  The  two  first  counts  are 
out  of  the  question,  because  there  being  an  averment  of  a  part-delivery  of  the 
malt  without  payment,  and  the  contract  stated  being  entire,  the  defendant  is 
precluded  from  saying  that  such  a  delivery  of  the  rest  ought  not  to  have  been 
made,  or  that  the  payment  was  a  condition  precedent.  As  to  the  third  county 
the  averment  that  the  plaintiffs  were  ready  to  pay  the  defendant  is  sufficient ; 
and  distinguishes  this  from  the  case  of  Morton  v.  Lambj  7  Term  Rep.  125y, 
where  the  opinion  of  the  Court  turned  upon  the  want  of  such  an  averment. 
A  readhhess  to  pay  implies  an  ability  as  well  as  a  willingness  to  do  the  act ; 
and  it  could  only  be  satisfied  in  proof  by  shewing  that  the  plaintiff  had  th& 
money  by  them  to  pay  for  the  malt  if  the  defendant  had  been  ready  to  deliver 
it.  'The  case  cited  was  stronger  than  the  present,  because  there  a  particular 
lime  was  fixed,  so  that 'a  formal  tender  might  more  easily  have  been  made ; 
but  even  there  some  of  the  Judges  thought  that  an  averment  of  this  sort  would 
have  done ;  whereas  here  no  time  being  mentioned,  a  performance  of  the  con« 
tract  by  the  defendant  within  any  reasonable  time  would  have  been  sufiUcient ; 
and  a  tender  by  the  plaintiffs  cduld  not  be  necessary  till  the  defendant  might  be 
expected  to  be  ready  to  do  the  act(a).  It  is  not  required  in  all  cases  to  make  an 
actual  tender,  where  from  the  nature  of  the  thing  it  would  be  nugatory.  In 
Merrit  v.  Bane,  1  Stra.  468,  which  was  finally  decided  in  the  House  of  Lords,  the 
agreement  was,  that  in  consideration  of  250^  paid  to  the  defendant  he  was  to 
transfer  certain  stock  to  the  plaintiff  before  a  certain  day,  within  three  days 
afler  demand  in  writing,  upon  payment  of  the  further  sum  of  9000Z.  The 
plaintiff  averred,  that  he  appointed  one  /.  M,  to  demand  the  stock  and  pay 
the  price,  that  the  defendant  was  required  by  note  in  writing  to  transfer  the 
stock  on  a  certain  day,  when  J.  M,  attended  all  the  while,  the  books  were 
open,  but  that  the  defendant  did  not  appear  to  transfer,  &;c.     It  was  objected 

(a)  Vide  t^rand  v.  Piarton^  £.  %  Creo.  1.  C.  B.  BnU.  Ni  Pri.  166. 
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{inter  alia)  that  the  plaintiff  should  have  shewn  thut  be  had  the  money  there 
to  have  paid  on  the  transfer  ;  but  Lord  C.  J.  Pratt  said,  "  the  payment  of  the 
^*  money  is  no  condition  precedent,  but  a  concurrent  act';  and  if  the  defendant 
•^  had  been  there  the  plaintiflT  must  have  laid  down  his  money,  though  not  so 
'^'  as  to  part  with  it  till  the  transfer."  And  the  Court  afterwards  said,  "  as  to 
*«  the  plaintiff's  not  shewing  a  tender,  we  think  that  ought  to  come  from  the 
•"  defendant  by  way  of  excuse,  that  he  was  there  ready  to  have  transferred  if 
^'  the  plaintiff  had  been  there  to  have  paid  the  money."  The  ground,,  there- 
fore^ of  the  determination  was,  that  as  the  actual  performance  of  the  act  was 
<lisappointed  by  the  party's  non-appearance,  such  performance  in  fact  was  un- 
necessary. So  here,  it  being  uncertain  when  the  defendant  would  be  ready 
to  deliver  the  malt,  it  could  not  be  necessary  that  the  plaintifis  should  carry 
the  money  constantly  with  them.  Besides,  it  is  averred  that  the  defendant 
refused  to  deliver  the  malt,  and  a  refusal  to  deliver  generally  where  no  time 
is  fixed  for  the  delivery  is  a  renuncia^tion  of  the  contract,  and  dispenses  with 
a  tender.  All  the  cases  cited  in  Morton  v.  Lamb,  in  support  of  the  necessity 
of  a  strict  averment  of  a  tender,  were  cases  upon  demurrer,  except  the  case  of 
CaUonel-v.  BriggSj  Salk.  113,  which  was  only  a  nisi  prius  decision.  But 
this  being  after  verdict,  every  thing  will  be  intended  that  was  necessary  to 
support  the  &cts  laid  in  the,  declaration  ;  and  therefore  it  must  now  be  pre- 
sumed, either  that  the  plaintiffs  were  prepared  to  have  paid  the  money  on  the 
spot  if  the- defendant  had  been  ready  to  deliver  the  malt,  or  that  he  refused  to 
do  so,  in  "which  case  no  tender  was  necessary.  If  a  party  say  he  will  not  re- 
<5eive  the  money,  that  has  been  ruled  to  dispense  with  the  necessity  of  a  ten- 
der. So  here  a  general  refusal  to  deliver  the  malt  is  the  same  in  efiect.  The 
objection  te  the  sufficiency  of  this  averment  may  be  resolved  into  tiiis,  that 
the  defendant  had  a  right  to  require  the  plaintiff's  money  to  be  paid  to  him 
first,  and  then  he  might  determine  whether  or  not  to  deliver  the  malt.  In 
covenant  for  non-payment  of  rent  it  is  sufficient  to  aver  that  the  tenant  was 
on  the  land  the  last  day  ready  to  pay,  but  that  nobody  was  there  to  receive 
it  on  the  part  of  the  landlord ;  but  there  never  is  any  averment  in  such  case 
that  he  tendered  it. 

Holroyd,  contra.  Where  mutual  acts  are  to  be  done,  one  party  cannot 
maintain  an  action  against  th6  other  for  non-performance  without  averring  ei- 
ther an  actual  performance,  or  a  direct  tender  or  offer  to  perform  his  own  part. 
The  case  of  Morton  v.  Lamb  only  decided  that  a  declaration  without  such  an 
averment  was  bad :  and  Lawrence,  J.  there  said,  that  the  plaintiff  must  either 
aver  performance  or  a  tender ;  and  that  is  the  result  of  all  the  cases  collected 
in  the  report  of  that  ca^e.  It  was  expressly  so  decided  by  Lord  Holt  in  Col- 
lonel  V.  Briggs,  Salk.  113,  and  also  in  Thorpe  v.  Thorpe,  lb.  171,  Kingston 
T.  Preston,  Dougl.  688,  and  Goodison  v.  Nunn,  4  Term  Rep.  761.  It  is  not 
enough  to  be  ready  and  willing  to  pay,  unless  that  be  made  known  to  the 
other  party ;  this  may  be  done  without  actually  parting  with  the  money,  which 
is  not  necessary,  according  to  what  was  said  in  Merrit  v.  Rane,  unless  the 
defendant  had  been  ready  to  have  delivered  the  malt  at  the  same  time ;  but 
such  a  readiness  amounts  to  a  tender,  and  ought  to  be  so  pleaded.  It  is  dif- 
ferent, as  in  that  case,  where  an  act  is  to  be  done  at  a  particular  time  and 
place  ;  there  if  the  party  does  not  attend  a  tender  is  impossible,  and  therefore 
not  necessary  to  be  shewn  ;  but  such  non-attendance  must  be  pleaded  in  order 
to  excuse  the  necessity  of  the  tender. 

Lord  Kenyon,  C.  J.  However  technical  rules  are  to  be  attended  to,  and  in 
some  cases  cannot  be  dispensed  with,  yet  in  administering  justice  we  must  not 
lose  sight  of  common  sense :  and  the  common  sense  of  this  ease  will  not  be 
found  to  militate  against  any  rule  of  law.  No  doubt  can  be  entertained  how 
this  case  should  be  decided  ;  one  man  agrees  to  do  a  certain  act  in  consideration 
of  another  man  doing  another  act ;  the  acts  are  to  be  done  at  the  same  time  and 
place ;  one  of  the  parties  goes  there  intending  to  do  his  part,  and  the  other 
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stays  away  altogether ;  the  former  i»  obliged  to  bring  his  action  itx  this  breach 
of  the  agreement,  and  he  pleads  according  to  the  truth  •f  the  fact,  that  he  was 
at  the  time  and  place  appointed  ready  to  have  received  the  other's  goods  and 
to  have  paid  the  stipulated  price  for  them,  ^which  is  all  that  he  was  bound  to 
do,  and  that  nobody  was  there  on  the  part  of  the  defendant,  or  Uiat  the  goods 
were  not  there  ready  to  be  delivered :  would  it  be  any  answer  to  say  that  he 
ought  to  have  pleaded  a  tender  of  the  money  ?  Now  this  case  is  the  same  in 
effect :  the  defendant  undertook  to  deliver  the  malt  when  he  should  be  request- 
ed, and  the  plaintiffs  plead  that  they  made  the  request  to  him,  and  were  ready 
and  willing  to  have  accepted  and  paid  for  it,  but  that  he  did  not  deliver  it  when 
requested,  or  at  any  other. time,  but  refused  so  to  do.  To  be  sure,  under  this 
averment  the  plaintiffs  must  have  proved  that  they  were  prepared  to  tender 
and  pay  the  money  if  the  defendant  had  been  ready  to  have  received  it,  and 
to  have  delivered  the  goods :  but  it  cannot  be  necessary  in  order  to  entitle 
them  to  maintain  their  action,  that  they  should  have  gone  through  the  useless 
ceremony  of  laying  the  money  down  in  order  to  take  it  up  again.  It  would 
b^  rupugnant  to  common  sense  to  require  it.  It  is  reported  in  the  case  of 
Morton  v.  Lamb,  that  I  said  that  the  plaintiff  should  hate  averred  a  perform- 
ance or  a  readiness  to  perform  his  part  of  the  contract ;  I  do  not  doubt  that  I 
said  so,  and  I  still  think  it  was  rightly  said :  and  if  so,  it  would  decide  this 
case.  However,  if  it  were  necessary  I  see  no  reason  why  we  should  not  avail 
ourselves  of  another  argument  urged  at  the  bar,  namely,  that  this  is  after  ver- 
dict, when  every  thing  may  be  presumed  to  have  been  proved  which  was  ne- 
cessary to  sustain  the  declaration.  It  is  true,  that  a  verdict  will  not  cure  a  de- 
fective case  ;*  but  it  will  cure  a  case  defectively  stated. 

GaosE,  J.  The  doctrine  in  question  was  much  discussed  in  the  case  of 
Morton  y.  lamb;  and  we  there  neld,  that  where  mutual  acts  are  to  be  per- 
formed, the  plaintiff,  in  order  to  maintain  his  action  for  the  non-performance 
by  the  other  party,  must  shew  that  he  was  ready  to  do  whatever  was  required* 
to  be  done  by  himself.  And  I  have  lying  before  me  the  ground  of  objection 
that  was  made  in  arrest  of  judgment  in  that  case,  namely,  that  the  plaintiff 
had  not,  averred  "  that  he  had  tendered  to  the  defendant  the  price  of  ^e  com, 
"  or  voas  ready  to  have  paid  for  it  on  delivery  ;''  and  the  Court  afterwards 
adopted  the  suggestion,  and  considered  that  an  averment  of  a  readifiess  to  pay 
would  have  been  sufficient  as  well  as  an  actual  tender.  Now  this  averment  I 
consider  under  the  circumstances  as  .tantamount  to  a  tender  of  the  money; 
for  the  plainti^  say  they  were  ready  to  pay  for  the  malt,  but  the  defendant 
refused  to  deliver  it.  If  these  parties  had  met  for  the  purpose  of  settling  the 
business,  and  the  plaintiffs  had  expressed  their  readiness  to  pay  the  price 
agreed  on,  upon  delivery  of  the,  malt,  but  the  defendant  had  not  got  the  malt 
there  to  deliver  to  them,  there  could  have  been  no  necessity  for  the  plaintiffs 
to  make  a  tender  of  the  money,  because  they  were^not  bound  to  part  with  it 
until  the  defendant  was  ready  to  deliver  them  the  malt.  Therefore.  I  do  not 
think  that  this  is  a  defective  averment,  but  that  it  was  sufficient  under  the  cir- 
cumstances to  aver  a  readiness  to  pay. 

Lawrbnce,  J.  The  rule  in  this  case  was  moved  for  on  the  authority  of 
Morton  v.  Lamb;  the  ground  of  that  determination  was,  that  where  a  mem 
had  agreed  for  a  ceiftain  price  to  deliver  corn  to  another  at  a  certain  place 
within  a  month,  the  payment  of  the  money  apd  the  delivery  of  the  com  were 
concurrent  acts  to  bo  performed  at  the  same  time ;  and  that  it  was  not  suffi- 
cient to  enable  the  plaintiff  to  maintain  an  action  for  damages  for  the  non-de- 
livery of  the  com  to  aver  merely  that  he  was  ready  and  willing  to  receive  it. 
But  the  Court  did  not  hold  it  necessary  in  such  a  case  that  the  plaintiff  should 
part  with  his  money  into  the  other's  hands,  and  then  endeavour  to  get  the  com 
as  he  could.  I  alluded  there  to  some  cases  in  order  to  shew  that  the  plaintiff 
must  state  in  his  declaration  that  he  was  ready  to  do  every  thing  that  was  re- 
quired on  his  part  to  be  done  ;  but  I  did  not  mean  to  say,  nor  was  the  atten^ 
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'  tkm  of  the  Court  called  to  it,  that  that  aTerment  was  to  be  made  in-  any  par- 
ticular form.  In  the^case  before  the  Court  there  was'  no  averment  whatever 
of  the  kind.  It  is  urged  that  this  is  after  verdict,  and  that  it  is  sufficient  that 
there  is  ah  allegation  of  the  fact  of  a  readiness  to  do  that  which  was  required 
of  the  plaintiff;  and  to  be  sure,  if  it  were  necesisary  to  resort  to  that,  so  much 
strictness  in  the  manner  of  pleading  a  fact  is  not  necessary  after  verdict  as  on 
demurrer.  But  sinc^  this  rule  was  obtained  I  have  looked  more  particularly 
into  the  precedents  to  see  in  what  ma^nner  averments  of  this  sort  have  been 
made ;  and  I  have  found  one  in  particular  in  Plowd/  ISO,  on  wjiieh  probably 
the  pleader  Virho  drew  this  declaration  had  his  eye.  The  case  is  that  of  Nor^ 
wood  V.  Norwood  and  Readj  executors  of  Gray;  wherein  the  plaintiff  declares, 
that  in  consideration  that  he  had  paid  the  testator  in  his  lifetime  40«.  he  pro- 
mised, to  deliver  to  the  plaintiff  at  Ramsgate  60  quarters  of  wheat  in  certain 
proportions  and  for  a  given  price  to  be  paid  immediately  after  the  delivery  of 
the  same.  The  declaration  then  avers,  that  Gray,  though  often  requested  to 
deliver  the  com,  and  though -the  plaintiff  at  the  several  times  aforesaid  when 
the  wheat  should  have  been  delivered  was  ready  at  liamsgate  to  receive  it, 
and  to  pay  td  Gray  the  several  sums  which  he  ought  to  pay  immediately  after 
the  said  receipts  of  the  wh^t,  hath  not  delivered,  but  the  same  to  deliver  to 
the  plaintiff  hath  wholly  refused,  6sc,  And  upon  demurrer  the  plaintiff  had 
judgment.  There  indeed  the  only  question  made  was,  how  far  the  executors 
were  liable  ?  bUt  it  was  never  questioned  but  that  supposing  they  were  liable, 
the  form  of  the  declaration  was  good.  There  are  similar  precedents  to  be 
found  in  Hearne^s  Pleader,  131,  and  in  Clift.  97.  It  appears,  therefore,  upon 
the  whole,  that  this  form  of  declaration  agrees  with  the  current  of  authorities; 
that  it  is  not  impeached  by  the  case  of  Morton  v.  Lafnb,  on  the  authority  of 
which  the  question  was  brought  ibrward;  and  that  it  is'  warranted  by  the 
precedents  I  have  quoted. 

*  Le  Blanc,  J.  According  to  ihe  cases  which  have  been  determined  on  this 
question  neither  of  the  parties  was  bound  to*  do  the  first  act,  or  to  perform 
his  part  of  the  agreement  before  the  other*  If  so,  then  neither  can  be  bound 
to  state  that  in  pleading  which  is  equivalent  to  performance.  Now  a  tender 
and  refusal  has  always  been  deemed  to  be  equivalent  to  performance  ;  there- 
fore, as  peribrmance  in  this  case  was  not  necessary,  neither  w?w  it  necessary 
to  aver  that  which  was  equivalent  to  it.  But  all  that  is  required  of  the  plain- 
tiffs to  shew  is,  that  they  did  everything  which  they  were  lx)und  in  fact  to  do. 
Then  if  they  shew  that  they  were  ready  to  pay  the  price,  provided  the  de- 
fendant *^ere  ready  to  deliver  the  malt,  that  is  all  that  was  necessary  for 
them  to  do :  and  consequently,  their  pleading  a  readiness  to  perform  is 
equivalent  to  every  thing  that  they  were  bound  to  perform  wherethe  defendant 
refused  to  perform  his  part.  Therefore,  I  consider  this  averment  sufficient ; 
and  that  it  must  be  taken  after  verdict  that  they  had  the'  money  ready  to  have 
paid  it,  if  the  defendant  had  been  ready  to  perform  his  part. 

Rule  discharged  (1). 


Taylor. t?.  Eastwood. 

1  Eatt«  212.    Jan.  81,  1801. 

In  trespass  for  taking  and  driying  the  pUintiiT's  cattle,  to  which  there  was  a  justification  that 
the  defendant  was  latofully  ponuted  of  a  certain  close,  and  that  he  took  the  cattle  there 
damage  feasant,  the  plaintiff  may  specially  reply  title  in  another,  hy  whose  command  he 
entered,  lie,  and  it  does,  not  vitiaCe  the  replication  that  it  Haneeessarily  proceeded  farther 
to  gi?e  cokrar  to  the  defendant 

TRESPASS  for  chasing  the  plaintiff's  cattle  and  driving  them  from  their 

<1)  Vkle  JVaUrhouit  v.  Skinner^  2  Bos.  &  Pnl.  447.    MarHn  ▼.  Smithy  6  Ea«t«  £65. 
fFttt  T.  Emtnontt  5  Johns.  Rep.  179.    Miller  v,  Drake,  1  Caines,  45. 
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feed,  and  another  count  for  seizing  and  driving  them  away.  Pleas,  Ist,  Not 
giiilty.  2d,  That  the  defendant  was  seised  in  fee  of.  a  close  called  the  Crofts 
situate  in  the  parish  of  Huddersjield  in  the  county  of  York,  and  because  the 
plaintiff's  cattle  were  damage  feasant  there  he  justifies  driving  them  out.  Qd^ 
That  before  and  at  Uie  time  when,  &c,  the  defendant  ^as,  and  still  is,  laiefvUy 
passeued  of  and  in  a  certain  other  close  called  t?ie  Croft,  situate,  ice,  and  then 
justifies  for  the  like  cause  as  before.  Replication  to  the  first  special  plea,  de 
injuria  sua  propria  absque,  ice,  traversing  the  defendant's  seisin  in  fee.  -  Rep- 
lication to  the  last  plea,  that  before  the  said  time  when,  ice.  and  before  the 
said  defendant  any  thing  had  or  claimed  to  have  in  the  said  close  called  the 
Croft,  one  A7m  P.  liow  deceased  Was  seised  in  fee  of  the  said  close,  and  be- 
ing so  seised,  afterwards  intermarried  with  one  T.  M.,  by  virtue  whereof  the 
said*  T.  M*  and  Ann  became  seised  in  fee  of  the  said  close,  &c.  tod  after- 
wards had  issUe  one  A.  F.  Jtf.  That  Ann  (the  wife)  afterwards,  and  before 
the  said  time  when,  dec.  to  wit,  on,  ice.  died  seised,  leaving  the  said  A,  F.  M» 
her  son  and  heir,  and  the  said-T.  M.>her  surviving^  upon  the  death  of  which 
said  ilnn  the  said  7.  M.  became  and  was  seised  of  the  said  close  in  which, 
dec.  in  his  demesne  as  of  freehold  for  his  life  as  tenant  thereof  by  the  onrtesy, 
and  being  so  seised .  thereof,  he  the  said  plaintifif  a  little  before  the  said  time 
when,  dec.  to  wit,  on,  dec.  as  servant  of  the  said  7.  M.  and  by  Jiis  command, 
and  for  his  use,  entered  into  the  said  close  in  which,  dec.  and  put  therein  the 
said  dittle,  dec.,  and  the  same  cattle  remained  and  continued  therein  until  the 
said  defendant  afterwards,  to  wit,  on,  dec.  claiming  title  to  the  said  close  in 
which,  dec.  under  colour  of  a  certain  charter  of  demise  made  to  him  thereof 
by  the  said  7.  M,  before  the  said  time  when,  dec.  (whereas  nothing  in  the 
said  close  in  which,  dec.  |)as^d  to  the  said  defendant  by  virtue  of  the.  said 
charter  of  demise,)  of  his  own  wrong  at.^he.  said  tim<e  when,  dec.  chased, 
dbc.  tjie  said  cattle  in  manner  and  form,,  dec,  and  this^e  is  ready  to  verify,  dec; 
and  then  the,  plaintiff  new  assigns  other  trespasses.  Rejoinder,  de  injuria, 
ice,  and  traversing  the  seisin  of  A.  F. ;  and  as  to  the  trespasses  new  as- 
sign^, not  guilty.  The  issues  being  all  found  for  the  plaintiff,  a  motion  was 
nude  last  term  in  arrest  of  judgment,  because  the  replication  to  the  second 
I^ea  was  no  answer  to  it,  and^  wa?  in  itself  informal. 

Law  and  Lainbe,  in  shewing  causp  against  the  rule,  admitted  that  the  repli- 
cation to  ^e  second  plea  was  more  circuitous  than  it  need  have  been,  and  diat 
the  common  replication  de  injuria  sua  propria,  ice,  would  have  been  suffi- 
cient; but  they  contended  that  this  was  tantamount  to  it.  The  question  is. 
Whether  when  possession  is  set  up  as  a  defence  to  an  action  of  trespass  for 
chasing  the  plsiintiff's  cattle,  the  piaintiti' can  by  pleading  shew  a  title  in  ano- 
ther person,  and  justify  entering  for  his  use  ?  It  ciannot  be  doubted  that  the 
facts  stated  in  the  replication  might  be  shewn  in  evidence  under  the  common 
replication.  The  distinction  was  taken  in  an  anonymous  case  in  .Sal k.  642. 
Easter,  8  Anne,  by  Holt,  G.  J.,  that  in  transitory  actions  possessicm  primfi 
fadeim^porta  a  good  title;  but  in  trespass  quare  clausum firegit  it  is  other- 
wiae(a) ;  for  there  ike  plaintiff  claims  the  close,  and  the  right  may  be  con* 
tesHed.  Now  hdre  the  defendant  by  his  plea  brings  into  question  the  right  to. 
the  close :  and  it  was  competent  to  the  plaintiff  in  answer  to  the  plea  of  law- 
ful possession  in  the  defendant  to  shew  a  title  in  another  and  a  right  of  entry 
for  his  use.  Where  one  is  seised  in  fee  an  entry  for  hi?  use  vests  the  possession 
immediately  in  him.  Bro.  Abr.  Seisin,  pi.  50.  It  seems  to  have  been  taken 
for  granted  in  Searl  x.  Bunnion,  2  Mod.  70,  that  this  mi^t  be  pleaded  spe- 
cially. That  was  trespassfor  taking  the  plaintiff's  cattle,  to  which  the  defend- 
ant pleaded  that  he  was  possessed  of  the  close  for  a  term  of  years  then  to  come, 
and  so  justified  taking  them  damage  feasant :  the  plaintiff  demurred,  because 
the  defendant  had  not  shewn  the  commcncementof  his  title.     The  Court  held 


(a)  Vide  JPell  v.  Garlicky  2  Lntw.  1489. 
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the  plea  good  upon  this  distinction,  that  where  the  matter  is  coUateral  to  the 
title  of  the  land,  and  for  aught  appearing  in  the  declaration,  the  title  may  not 
come  in  question,  there  such  a  justification  as  that  will  be' good.  But  in  ef- 
fect they  admit  that  title  might  be  replied,  for  they  proceed  to  say,  *<  In  this 
case  no  man  can  tell  what  the  plaintiff  will  reply ;"  which  shews  that  in 
the  judgment  of  the  Court  the  plain tiii*  might  have  replied  specially.  If  the 
defendant  could  have  denied  any  p&rt  of  the  title  set  forth,  and  shewed  that  he 
hi^l  a  right  to  the  possession,  he  might  have  done  «o  :  instead  of  which  he 
takes  issue  on  A,  ^.'x title  which  is  found  against  him';  by  which  he  admits 
that  his  entry  was  only  under  the  colour  assigned.  It  is  true,  that  colour  was 
not  necessary  to  be  given  here,  for  it  is  only  required  where  otherwise  the  plea 
would  amount  to  the  general  issue,  in  order  to  withdraw  it  from  the  judgment 
of  the  jury,  and  submit, it  as  a  question  of  law  to  the  cdurt(«) :  but  that  will 
not  vitiate  the  replicatioi^.  It  only  alleges;  that  the  defendant  entered'  under 
colour  of  a  charter  of  demise,  which  conferred  no  title  on  him,  but.it  does  not 
allege  that  he  was  in  possession.  *  On  the  whole,  if  the  facts  stated  in  the 
replication  be  true,  it  is  impossible  that  there  can  be  a  lawful  possession  in  the 
defendant ;  for  the  plaindfi' entering  fpr  the  use  of  one  who  had  title,  canndt 
be  dispossessed  of  his  lawful  possession  by  the  tortious  entry  of  a  stranger  : 
and  therefore. the  replication,  is  a  full  answer  to  the  plea. 

lAttUdale  in  support  of  the  rule.  The  case  cited  from  Salk.  642,  is  in  favour 
of  the  defendant ;  for  Lord  Holt  there  said,  **  Where  the  action  is  transitory, 
as  trespass  for  taking  the  goods,  the  plaintiff  is  foreclosed  to  pretend  a  right 
to  the  place,  nor  can  it  be  .  contested  on  the  evidence  who  had  the  right  ;*' 
though  it  was  otherwise  in  trespass  fuare  claiisum  f regit.  There  the  declara- 
tion and  plea  were  the  same  as  here.  Such  a  replication  as  the  present  is 
new  at  least,  and  it  is  admitted  that  the.  common  replication  de  injuria^  &c, 
would  have  been  more  proper,  for  that  would  have  put  in  issue  both  the  title 
and  right  of  possession.  However,  admitting  that  there  may  be  a  special  re* 
plication  shewing  a  title  in  another,  and  an  entry  under  him  in  answer  to  a 
plea  of  lawful  possession  in  the  defendant,  it  may  still  be  objected  here  that 
the  replication  does  not  shew  any  right  to  the  possession  incompatible  with 
what  is  stated  in  the  plea ;  for  the  title  may  be  in  one  person  and  the  right  of 
possession  in  another :  the  replication  should  have  gone  on  and  stated  that  the 
party  entitled  entered  ajid  teas  in  possession,  and  then  that  the  defendant  after* 
warus  entered  under  colour,  &;c. ;  as  was  done  in  Taunton  v.  Coster,  7  Term 
Rep.  .431,  where  the  bare  possession  only  being  put  in  issue,  the  Court  held 
that  die  party  who  entered  tinder  a  lawful  title  could  not  be  treated  as  a  tres- 
passer. But  this  is  an  attempt  to  make  one  a  trespasser  who  had  a  lawful 
possession,  and  who  justifies  it  against  an  entry  made  upon  him. 

Lord  Kenyon,  C.  J.  The  case  in  Salkeld,  which  is  the  only  authority 
cited  in  support  of  the  objection'  to  this  replication,  does  not  come  very  strong- 
ly recommended.  For  first,  it  is  an  anonymous  case  ;  and  next,  what  is  relied 
upon  as  there  said  was  beside  the  point  in  judgment.  It  was  rightly  decided, 
that  as  against  a  wrong-doer  the  defendant  might  justify  upon  his  possession, 
which  was  admitted  by  the  demurrer  ;  but  Lord  Holt  is  made  further  to  sky, 
that  which  cannot  be  admitted,  that  where  the  action  is  transitory,  as  in  that 
case,  for  taking  the  cattle,  the  plaintiff  is  foreclosed  from  pretending  a  right  to 
the  place,  and  it  cannot  be  contested  on  the  evidence  who  had  the  right. 
What  is  the  good  sense  of  the  case  ?  The- plaintiff  brihgs  an  action  for  an  in- 
jury done  to  him  in  driving  away  his  cattle  from,  the  place  where  they  are  de- 
pastured. The  defendant  justices  taking  them  damage  feasant  in  a  certain 
close,  of  which  he  states  himself  to  be  lawfully  possessed.  The  plaintiff  re- 
plies, that  he  has  a  right  to  the  possession,  because  such  an  one  has  a  title  to 
the  land,  and  that  he.  entered  as  his  servant.     The  defendant  denies  the  title 

(a)  Vide  Argent  v.  Durrant,  8  Term  Rep.  4QjS. 
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of  that  person  which  is  found  against  him.  Then  the  title  being  in  another 
from  whom  the  plaintifi  claims,  it  was  incumbent  on  the  defendant  to  shew 
how  he  had  a  lawful  possession,  and  that  he  was  not  a  mere  wrongdoer. 
That  he  has  failed  to  do,  and  therefore  there  is  ncr  answer  to  the  action.  Pos- 
!^ession  alone  may  be  pleaded  against  a  wrong-doer ;  but  I  cannot  conceive 
how  it  can  avail  against  the  person  who  has  the  title  to  the  present  possession. 

Grosb,  J.  The  motion  in  arrest  of  judgment  was  grounded  upon  the  au- 
thority of  the  case  in  Salkeld,  which  has  been  sufficiently  answered  by  my 
Lord.  The  use  of  pleading  is  to  put  such  material  facts,  on  the  record  as 
may  plainly  bring  the  merits  of  the  case  into  question.  The  material  ques- 
tion here  was,  Whether  the  plaintiff  had  a  right  to  depasture  his  cattle  in  a, 
close  ?  or  in*  qther  words,  Whether  the  defendant  was  justified  in  driving 
them  out  ?  To  shew  this  the  defendant  first  says,  that  he  was  seised  in  fee 
of  rthe  close,  which  is  found  against  him.  Then  he  says,  that  he  had  a  right 
to  the  possession.  To  this  it  is  answered,  that  another  person  under  whom 
the  plaintiflf  claims  was  entitled;  to  the  land,  and  that  he  entered  by  his  autho* 
rity :  issue  was  taken  on  the  seisin  of  that  person,  and  that  also  is  found 
against  the  defendant :  so  that  both  the  title  and  the  right  of  possession  is 
found  against  the  defendant,  and  consequently  his  justification  fails  altogether. 

Lawreitcb,  J.  The  objection  is  strictly  this,  that  the  plaintiff  has  stated 
thdt  on  the  record  which  it  was  competent  .to  him  to  have  given  in  evidence 
under  the  general  replication  of  de  injuria  sua  propria,  &c.  Now,  unless - 
we  are  bound  by  authority  to  admit  the  validity  of  such  an  objection,  it  ought 
not  to  prevail.  The  only  authority  relied  on  for  this  purpose  is  the  jcase  re- 
ferred to  in  Salkeld.  Until  that  case,  it  was  vexata  questio  whether  a  man 
could  justify  taking  another's  cattle  damage  feasant  without  shewing  a  title  to 
the  locus  in  quo  ;  and  many  cases  may  be  cited  where  that  question  has  been 
a^tated(a).  The  case  however  in  Salkeld  settled  that  it  was  sufficient  for  a 
man  to  justify  upon  his  possession  against  a  wrong-doer  :  but  it  does  not  go 
the  length  of"^  shewing  that  such  a  justification  is  good  as  against  the  person 
who  has  the  title  to  the  land,  and  who  makes  an  entry  in  pursuance  of  that 
title;  It  may  be  observed,  that  that  case  came  before  the  Court  upon  demur- 
rer to  the  plea,  and  dierefore  no  question  could  arise  as  to  whether  title  could 
be  replied  to  a  plea  of  possession.  One  may  suppose  a  case  in  which  it  would 
be  proper  to  reply  specially;  as  if  there  be  two  tenants  in  common,  and  one 
bring  trespass  against  the  other  for  taking  his  cattle,  to  which  the  defendant 
pleads  that  he  took  them  damage  feasant.  There  it  seems  that  the  plain tifiT 
ought  to  reply  sptoially  that  he  was  tenant  in  common-  with  the  defendant,. 
and  to  shew  that  he  was  not  a  trespasser.  And  at  any  rate,  what  is  supposed 
to  have  been  said  by^  Lord  iiZbZ^  in  that  case  cannot  be  right  to  the  extent  of 
it ;  for  certainly  the  plaintifT  would  not  be  foreclosed  from  shewing  a  right  to , 
the  place.  Then  it  is  objected,  that  the  replication  proceeds  to  give  colour  to 
the  defendant,  which  it  need  not  have  done  :  but  the  introduction  pf  unneces- 
sary words  of  form  will  not  vitiate  the  rest  of  the  replication,  which  is  good. 

Le  Blaxc,  J.  We  are  called  upon  to  deprive  the  plaintiff  of  the  fruits  of 
his  verdict  in  this  case,  notwi^standing  the  .title  to  the  land  where  the  cattle 
w  ere  distrained  is  jfound  for  him,  and  that  he  entered  in  pursuance  of  that 
ti  tie.  The  only  authority  which  is  adduced  in  support  of  the  rule  is  the  case 
in  Salkeld ;  but  that  does  not  go  to  the  extent  contended  for,  that  the  defend- 
ant may  justify  upon  his  possession  notwithstanding  the  facts  fibove  mention- 
ed found  against  him.  In  order  to  understand  that  case  rightly*  we  must  take 
the  position  there  laid  down  by  Lord  Holt  with  reference  to  the  point  before 
the  Court,  as  it  arose  upon  the  pleadings  there  stated.  But  it  is  no  authority 
for  a  case  circumstanced  like  the  present,  where  the  title  to  the  land  is  found 
in  the  plaintiff,  and  an  entry  in  pursuance  of  that  title. 

Rule  discharged « 


(a)  Vide  2  Lntw.  1489.    Carth.  9. 
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Birkley  and  Others  v.  Presgrave. 

1  East,  220.    Feb.  3,  1801. 

Ao  action  upon  promisea  lies  by  a  ship  owner  to  reooverfrom  the  owner  of  the  canr  Aii 
proportion  of  general  average  loss  incurred  by  sacrificing  the  tackle  belonging  tp  a»  ship  for 
an  unusual  purpose,  or  on  an  extraordinary  occasion  of  danger,  for  the  beneift  of  the 
whole  concern. 

IIH  assumpsitj  the  first  count  alleged,  that  the  plainttflTs  were  owners  of  tiie 
ship  ArgOj  with  the  appurtenances,  of  the  value  of  6752.,  whereof  G.  ^.was 
.master,  which  ship  on  the  3d  of  November  1799,  was  proceeding  upon  a  vo^ra^ 
with  a  cargo  of  wheat  of  the  value  of  8551.;  that  during  the  voyage  psH  of 
the  f&rniture  of  the  ship,  of  the  falue  of  20L  was  utterly  lost  to  the  plainlsfis,. 
and  other  part  thereof  sustained  damage  to  the  value  of  601.;  which  loss,  and 
damage  were  occasioned  by  certain  acts  of  the  master  and  crew  of  tlie  rem^^ 
properly  and  necessarily  done  by  them  in  order  to  preserve  the  ship  and 
cargo  fVom  perishing  by  storm.  •  That  certain  help  and  assistance  were  tlasn 
and  there  obtained  by  the  master  in  order  to  preserve  the  ship  and  cargo  fiwn. 
80  perishing  by  storm,  and  w^e  then  and  there  necessary  and  poper  fcr 
^at  purpose,  for  which  the  plaintiffs  were  obliged  to  pay  and  did  pay  2QL 
That  the  ship.and  cargo  were,  by  the  means  used  for  the  general  preservation^ 
thereof,  preserved  from  the  .storm  and  completed  the  said  voyage;  Of  all 
ivhich  premises  the  defendant  afterwards  had  notice.  Th&t  the  defendant 
was,  during  the  time  the  wheaH  was  on  board  the  ship  as  aforesaid,  and  at 
the  time  of  the  loss,  damage,  help,  and  assistance  aforesaid,  the  oTvnep  of  the* 
wheat,  and  was  and  is  benefitted  in  respect  thereof  by  the  acts  of  the  master 
and  crQW,  and  by  the  said  help  and  assistance  ;  from  all  \!fhich  respectively- 
ihe  loss,  damage,  and  expences*  accrued.  By  reason  whereof,  the  defendant,, 
as  the  owner  of  the  wheat,  became  liable  to  contribute  to  the  said  loss,  dam- 
age, land  expences  in  a  general  average ;  and  thereupon  in  consideration  of  the 
premises,  tne  defendant  promised  to  pay  the  plaintiffs  so  much  money  as  he, 
as  such  owner  of  the  whedt,  was  liable  to  contribute  to  the  said  bss,  damage, 
aiid  expences  in  a  general  Average  when  he  should  be  thereunto  afterwards 
requested.  And  the  plaintiflfs  averred,'  that  the  defendant,  as  such  bwner  of 
the  wheat,  was  liable  to  contribute  to  the  loss,  damages  and  expences,  in  a  - 
general  average,  the  sum  of  40Z.  whereof  he  had  afterwards  notice.  The 
declaration  contained  two  other  counts ;  the  one  indebitatus  assumpsit  for 
money  due  and  payable  for  a  general  average ;  and  the  other  for  money  paid, 
*  laid  out,  and  expeiided  ;  with  the  common  breach  .to  the  whole.  The  defend* 
ant  ^leeided  Tion  assumpsit. 

This  cause  came  on  to  be  tried  at  the  last  assizes  for  Durham  before  Crra" 
ham,  B.  when  a  verdict  was  found  for  the  plaintiffs,  damages  19/.  125.  subject 
to  arbitration  as  to  the  guantuvi^  and  to  the  opinions  of  this  Court  as. to  the 
questions  of  law  upon  the  following  case  : 

The  ship  Argo,  the  plaintiffs  being  her  owners,  on  a  voyage  from  Widftach 
to  Sunderland,  laden  Mrith  wheat  shipped  by  the  defendant  and  of  which  he 
was  the  sole  owner,  as  she  was  entering  SunderlaTid  harbour  w^ith  a  feir 
wind  and  had  just  passed  the  lower  end  of  the  North  Pier,  wa»by  tibia  veer- 
ing of  the  wind  and  a  sudden  and  violent  squall  prevented  f^pm"  proceeding 
further  into  the  harbour,  and  the  crew  were  obliged  to  let  go  the  small  bower 
anchor  in  order  to  bring  her  up.  With  the  assistance  of  some  inen  who 
came  to  her  for  that' purpose  in  a  pilot-boat  they  fastened  the  ship,  in  order  to 
secure  and  preserve  her  and  the  cargo  from  the  storm,  and  with  a.wa(^  which 
they  for  that  purpose  got  run.  out  and*  fastened  to  the  South  Pier  :  but  the 
warp  was  soon  broke  by  the  storm.  In  order  that  the  anchor  might  hold,  and 
for  the  preservation  of  the  ship  and  cargo,  more  cable  was  then  borne  away^ 
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and,th^  ship  was  pennitted  to  driye  alon^ide  the  North  Pier,  to  which  they 
knade  her  fast  with  hawser  ends  and  towing  lines,  which  were  proper  ropes, 
and  such  as  wer^  usually  provided-and  employed  for  that  purpose.     The  master 
cut  the  cable  from  the  best  bower  anchor  that  was  then  upon  the  ship's  bow, 
being  afraid  that  another  ship  would  be  adrift  and  come  down  upon  the  Argo, 
and  being  apprehensive  that  there  would  not  be  time  enough  to  undo  ^that 
cable  if  die  other  vessel  should  happen  to  drive  against  his  ship ;  and  there- 
with fastened  and  moored  the  Argo  to  the  pier ;  and  this  he  did  *{or.  the  pres- 
ervation  of  the  ship  and  cargo.    'Whilst  they  were  so  fastening  her  with  the 
cable,  the  other  ropes  (the  hawser  ends  and  towing  lines)  through  the  violence 
of  the  storm,  aod  by  another  ship  driving  against  the  ^r^o,  broke  ;  and  if 
there  had  been  another  minute's  delay  in  cutting  the  cable,  the  ship  would 
have  gone  adrift  and  sunk  upon '  the  bar  at  the  entrance  into  the  harbour ; 
but  she  avoided  that  peril  by  means  of  the  cutting  and  using  that  cable  in 
manner  aforesaid.     Afterwards  the  master,  for  fear  the  ship  should  make 
water  and  the  com  be  thereby  spoiled,  the  ship  having  a  hole  through  her 
bottom  occasioned  by  another  ship  running  foul  of  her  in  the  storm,  got  twelve 
men  to  go  on  board  to  keep  her  clear  of  water,  in  order  that  the  cargo  should 
not  be  damaged  or  spoiled-     Half  a  guinea  a*piece  was  paid  by  the  master 
for  the  plaintiffs  to  those  men  who  went  on  board  for  this  purpose,  they  re* 
fusing  to  do  so  under  that  sum;  and  whilst  they  continued^  in  the  ship  they 
were  for  that  purpose  employed  at  the  pumps.     The  damages  found  by  the 
jury  were  calculatefl  as  the  amount  of  what  was  payable  to  the  plaintiffs  by 
the  defendant,  as  the  owner  of  the  cargo,  in  respect  of  the  cutting  and  wear 
of  the  cable,  the  breaking  of  the  warp  hawsers  and  towing  ropes,  and  of  the 
amount  of  what  was  paid  by  the  plaintifis  for  the  serviceis  aforesaid  to  the 
men  who  went  on  board  the  ship,  and  of  the  expence  of  maintaining  them^ 
whilst  in  the  ship.    The  question  for  the  opinion  of  the  Court  was,  Whether 
an  action  can  he  maintained  for  the  loss,.damage,  and  ei^noes  abovemention- 
ed,  or  any,  and  which  of  them  I 

Holroyd  for  the  plaintiff.  Two  questions  arise  on  this  case ;  1.  Whether 
any  and  which  of  the  losses  are  within  general  average  ?  2.  Whether  the 
owner  of  the  ship  can  recover  a  contribution  from  the  owner  of  the  cargo  for 
his  proportion  of  expence  incurred  for  the  general  concern  ? — 1.  Admitting 
that  the  hawser  ends  and  towing  lines  whi(^  were  broken  by  the  storm  are 
not  suhch  a  loss  as  falls  within  the  meaning  of  general  average,  because  they 
were  only  applied  to  the  ordinary  purposes  for  which  si^ch  things  are  provi^ 
ed ;  yet  the  cable  which  was  cut  and  sacrificed  for  the  purpose  of  aiding  the 
others,  and  thereby  appropriated  to  a  different  use  from  what  it  was  originally 
intended  for,  and  which  contributed  to  the  preservation  of  4he  ship  and  cargo, 
does  constitute  a  charge  of  general  average.  So  does  the  money  p^d  to 
the  men  who  came  to  the  vessel  in  the  pilot  boat,  which  was.  for  the  preserva« 
tion  of  the  whole  concern.  In  Daca$ta  v.  NetonAamj  2  Term  Rep.  407,  where 
a  ship  was  obliged  to  put  into  port  for  the  benefit  of  the  whole  concern,  charges 
which  were  incurred  there  for  taking  care  of  the  cargo^  and  even  provisions 
for  the  workmen  hired  for  the  repairs  of  the  ship,  were  deemed  general  ave- 
rage. Now,  the  abov^-mentioned  expences  were  equally  fos  the  benefit  of  the 
whole  concern  in  consequence  of  the  storm.  And  in  Beawes's  Lex.  Merc. 
148,  the  rule  is  laid  down,  that  whatever  expences  and  losses  are  voluntarily 
incurred  for  the  general  preservation  of  ihe  ship  and  cargo,  are  general  ave- 
nee{a).  But  at  any  rate,  there  is  one  article  of  expense  which  was  incurred 
solely  on  account  of  the  cargo,  and  for  which  the  defendant  is  solely  liable, 
and  that  is  the  amount  of  what  was  paid  to  the  men  who  were  employed  at 

(a)  So,  in  th«  fame  beok,  foHo  edition,  149l  "  In  lettlins  a  gnws  average  an  estimate 
**  mut  be  made  ef  all  the  |Oodi  loot  and  mved,  at  well  at  tf  what  >  the  matter  ehall  have 
"  eaerifieed  of  the  ship*t  appurtenances  to  her  preservation  and  that  of  the  cargo** 
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the  pumps  on  board  the  ship  in  order  to  prevent  the  water  fromtlamaging  the 
wheat.  2.  This  action  is  maintainable  for  the  defendant's  proportion  of  the 
general  average.  It  is  enough  to  say,  that  such  actions  have  been  maintained 
and  verdicts  recovered  without  objection.  They  Tall  within  the  general  prin- 
ciple of  law,  that  where  any  person  is  bound  to  make  contribution  to  another 
the  law  implies  a  promise  that  he  will  do  so  ;  in  other  words,  it  is  a  good 
consideration  for  an  implied  promise.  At  the  common  law,. where xontribu- 
iion  was  required  a  writ  of  contril|utron  issued,  precedents  of  which  are  to  be 
found  inFitzh.  Na.  Br.  2d  edit.  378.  This  has  fallen  into  disuse,  because 
in  most  instances  as  many  persons  were  concerned  a. more  easy  remedy  was 
^ministered  in  equity.  Bro«  Abr.  tit.  Suit  and  ContribtUitvi,  gives  several 
instances  where  contribution  shall  be  made.  So  if  one  surety  pay  more  than 
his  proportion  of  the  debt  of  th^  principal  he  may  recover  from  another  the 
^overplus.  It  may  be  said,- that  in  some  cases  there  will  be' a  difficulty  of  as- 
certaining the  (fuarUum  of  contribution  in  these  cases,  as  wherie  many  have 
an  interest  in  die  cargo  :  But  at  any  rate,  that  difficulty  does  not  exist  in  this 
case  ;  and  where  it  is  too  great  to  be  unravelled  at  law,  recourse  must  be  had 
to  a  court  of  equity.  In  Dacosta  v.  Neumham  before  mentioned,  which  was  an 
action  against  an  underwriter,  one  of  the  questions  which  arose  was  on  the 
quatUum  of  the  sum  to  be  recovered,  whether  certain  items  constituted  gene- 
ral  average  or  not  ?  for  if  they  did,  he  was  only  liable  to  pay  a  proportion  ; 
:and  the  Court  there  entered  into  the  consideration  of  the  quantum, .  Here  the 
loss  being  under  20Z.  The  plaintiffs  could  not  have  any  remedy  in '  equity 
by  reason  of  the  smallness  of  the  demand.  At  any  rate,  however,  the  pay  of 
the  twelve  men  employed  for  the  benefit  of  the  cargo  to  prevent  its  being 
iamaged  by  the  water  coming  in  may  be  recovered  under  the  count  for  money 
paid. 

HuUock,  {<xf  the  defendant,  contended,  first,  that  the  actipn  was  not  main- 
tainable. The  circumstance  of  there  being  no  instance  produced  of  such  an 
action  being  maintained  where  the  attention  of  the  Court  was  expressly  call- 
ed to  the  question  is  itself  a  strong  argument  against  it  according  to  Ashurst, 
J.  in  JLe  Caux  v,  Ederij  Dougl.  601.  There  is  also  a  good  reason  why  the 
remedy  should  be  in  equity  and  not  at  law,  in  order  to  prevent  a  multiplicity 
Off  actions :  tvhat  the  interest  of  each  individual  was  in  the  cargo  could  only 
be  ascertained  upon  a  bill  filed  for  a  discovery.  2.  At  a.ny  rate,  none  of  the 
losses  incurred  fall  within  general  average,  being  the  immediate  effects  of  the 
stonn.  In  the  passage  quoted  from  Beawes's  Lex  Merc.  l48,  one  of  the  cir- 
cumstances stated  to  be  essential  to  concur  to  make  losses  of  this  sort  general 
average  is,  that  the  sacrifice  of  the  ship's  furniture  should  be  in  consequence 
of  a  consultation  between  the  captain,  his  officers,  and  crew.  Now  here  the 
less  was  incurred  by  the  sole  oraers  of  the  master,  mthout  any  deliberation 
of  the  crew,  and  therefore  is  a  case  for  which  the  books  do  not  provide.  And 
there  seems  reasonable  ground  for  this  precaution,  in  order  to  prevent  fraud. 

Lord  K^NYON,  C.J.  If  the  law  confer  a  right,  it  will  also  confer  a  remedy. 
When  once  the  existence  of  the  right  is  established,  the  Court  will  adapt  a 
suitable  remedy,  except  under'particular  circumstances  where  there  are  no  legal 
grounds  to  proceed  upon.  Here  the  only  difficulty  pretended  is  the  ascer^ 
tainment  of  the  proportion  to  be'  paid  of  the  general  loss  in  each  particular 
case ;  and  since  it  is  admitted,  that  this  may  be  ascertained  in  equity,  there 
seems  to  be  no  reason  why  if  it  can  be  ascertained  without  recourse  to  equity, 
an  action  should  not  lie  to  recover  it  at  law.  But  it  is  objected,  that  this  will 
lead  to  a  multiplicity  of  actions.  The  same  difficulty,  however,  must  occur  in 
equity.  It  is  not  competent  in  general  to  file  a  bill  which  will  conclude  the 
interests  of  persons  not  named.  There  are  indeed  some  excepted  casQS  to 
that  rule  ;  as  in  the  instance  of  creditors,  one  of  whom  may  file  a  bill  for  him- 
;self  and  the  rest  of  the  creditors,  seeking  an  account  of  the  estate  of  their  de- 
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ceased  debtor  for  payment  of  their  demands(a).  But  generally  speaking,  a 
court  of  equity  will  not  take  cognizuice  of  distinct  and  separate  claims  of  dif- 
ferent persons  in  one  suit,  though  standing  in  the  same  relative  situation.  I 
have  known  the  attempt  sometimes  made,  where  an  estate  has  been  contracted 
to  be  sold  in  parceb  to  many  different  persons,  to  file  a  bill  in  the  names  of 
all  of  them  to  compel  a  specific  performance  ;  which  has  been  constantly  re- 
fused. Bills  in  equity  for  a  discovery  are  for  the  most  part  auxiliary  to  pro- 
ceedings in  a.  court  of  law :  and  it  does  not  follow  that  a  court  of  equity  has 
jurisdiction  over  the  subject  matter  because  it  would  compel  a  discovery.  Such 
a  proceeding  does  not  change  the  nature  of  the  jurisdiction  over  the  original 
matter.  The  objection,  therefore,  arising  from  multiplicity  of  actions,  is  of  no 
weight  in  a  case  like  the  present.  The  same  inconvenience  would  exist  if  there 
were  many  persons  owners  of  different  parts  of  a  cargo,  and  an  injury  were 
to  happen  to  the  whole  from  the  misconduct  of  the  captain ;  they  must  all 
Inring  meir  several  actions  for  their  respective  losses,  and  no  objection  could  be 
made  to  their  recovery.  Upon  the  whole,  this  action,  the  founds  and  nature 
of  which  are  fully  set  out  in  the  special  count,  is  founded  in  the  common  prin- 
ciples of  justice.  A  loss  is  incurred,  which  the  law  directs  shall  be  borne  by 
certain  persons  in  their  several  proportions  :  where  a  loss  is  to  be  repaired  in 
damages,  where  else  can  they  be  recovered  but  in  the  courts  of  common  law ; 
and  wherever  the  law  gives  a  right  generally  to  demand  payment  of  another, 
it  raises  an  implied  promise  in  that  person  to  pay.  With  respect  to  the  other 
question,  aD  ordinary  losses  and  damage  "sustained  by  the  ship  happening 
immediately  from  the  storm  or  perils  of  the  sea  must  be  borne  by  the  ship 
owners,  but  all  those  articles  which  were  made  use  of  by  the  master  and 
crew  upon  the  particular  emergency,  and  out  of  the  usual  course,  for  the  benefit 
of  the  whole  concern,  and  the  other  expences  incurred,  must  be  paid  propor- 
tionably  by  the  defendant  as  general  average.  The  rule  of  consulting  the 
crew  upon  the  expediency  of  such  sacrifices  is  rather  founded  in  prudence  in 
order  to  avoid  dispute,  than  in  necessity ;  it  may  often  happen  that  the  danger 
is  too  urgent  to  aamit  of  any  such  deliberation.  Here  however  there  can  be 
no  difficmtv,  for  it  is  found  m  fact  that  the  cutting  of  the  cable  which  belong- 
ed to  the  ship  was  done  for  the  benefit  of  the  cargo  as  well  as  the  ship. 

Grose,  J.  This  action  is  brought  to  recover  a  rateable  proportion  of  a  cer- 
tain loss  and  damage,  and  expences  which  have  been  incurred  by  the  plaintifils 
as  ship-owners  in  preventing  the  owner  of  the  cargo  from  incurring  a  loss. 
That  such  an  action  is  maintainable  I  jiave  no  doubt.  If  there  be  not  many 
instances  of  the  sort  to  be  found,  it  is  probably  because  the  demand  has  been 
submitted  to  without  controversy ;  for  I  understand  that  this  sort  of  damage 
has  been  continually  settled  as  general  average  in  the  city  of  London.  Where 
there  is  a  right,  there  must  be  a  remedy ;  and  there  cati  be  no  other  remedy 
than  by  action  to  recover  damages.  It  is  true,  where  there  are  many  owners 
of  the  cargo  there  may  be  as  many  actions  brought,  but  that  arises  from 
the  necessity  of  the  thing ;  and  I  should  still  say,  that  they  are  all  liable  to 
answer  for  their  respective  proportions. 

Lawbsnce,  J.  All  loss  which  arises  in  consequence  of  extraordinary  sac- 
rifices made  or  expences  incurred  for  the  preservation  of  the  ship  and  cargo 
come  within  general  average,  and  must  be  bom  proportionably  by  all  who  are 
interested.  Natural  justice  requires  this.  Then  the  only  ar^ment  against 
tfaia  species  of  remedy  is  resolvable  into  this,  that  the  plaintiffchooses  to  take 
a  difficulty  upon  himself  in  proving  the  amount  of  a  defendant's  interest  in 
the  cargo  in  order  to  asrertam  the  proportion  which  he  is  bound  to  pay,  in* 
stead  of  having  recourse  to  a  court  of  equity,  where  he  can  obtain  proof  of  it 
more  easily,  and  thereby  facilitate  his  remedy.     But  that  objection  does  not 

(a)  Vid«  Mi^9rd*9  Ch.  Pi.  cb.  2.  i.  2.  part  8. 
Vol.  L  le 
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prove  that  a  plaintiff  cannot  recover  in  an  action  whenever  he  can  make  out 
his  case  without  having  recourse  to  the  assistance  of  a  court  of  equity. 

Le  Blanc,  J.  Unless  it  be  shewn  by  authority  that  the  action  does  not 
lie,  we  must  presume  that  it  does,  upon  the  common  principle  of  justice,  that 
where  the  law  gives  a  right  it  also  gives  a  remedy. 

Postea  to  the  Plaintiffs(a)(l)(2). 


Doe  on.  the  several  Demises  of  Henry  Cock  and  Charles 
Cock  alias  Hopkins  Vi  Cooper. 

1  East,  229.    ^eb.  2,  1801. 

A  devise  of  a  mefsaage  and  land  to  R.  C.  for  the  term  only  of  hia  natural  life,  and  after  his 

'  decease  to  the  issue  of  the  said  R.  C,  as  tenants  in  common;  bat  in  ease  the  said  R.  C. 

shall  die  without  leaving  issue,  then  a  devise  of  the  same  to  E.  H.  in  fee;  gives  to  R. 

C  an  estate-tail  in  order  to  effectnate  the  general  intent    And  cross  remainders  cannot  be 

implied  between  the  issue  of  R,  C 

ON  the  trial  of  this  ejectment  at  the'  last  assizes  for  the  county  of  Sussex^ 
to  recover  certain  messuages  and  lands  at  Cowfold  in  the  said  county,  a  ver- 
dict was  entered  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

Henry  Cock  of  Horsham  being  seized  in  fee  of  the  premises  in  question, 
by  his  will  duly  executed,  dated  19th  January  1792,  (amongst  other  things) 
devised  the  same  in  the  following  words  :  "  Also  I  give,  devise,  and  bequeath 
"  unto  Richard  Cock,  son  of  my  sister  Elizabeth  Cock  deceased,  all  that  mes- 
"  suage  or  tenement,  bams,  buildings,  farms,  and  lands,  with  the  appurtenan- 
"  ces  in  Cowfold  in  the  county  of  Sussex,  to  have  and  to  hold  unto  my  said 
'*  sister's  son  Richard  Cock  aforesaid  for  the  term  only  of  his  natural  life ; 
"  and  after  his  decease,  I  give  and  devise  the  same  messuage  or  tenement, 
"  farm,  lands,  and  premises  with  the  appurtenances,  unto  the  lawful  issue  of 
"  the  said  Richard  Cock,  as  tenants  in  common,  to  whom  I  give,  devise  and 
"  bequeath  the  same :  but  in  case  the  said  Richard  Cock  shall  die  without 
"  leaving  lawful  issue,  theji  and  in  such  case,  after  his  decease,  I  give  and  de- 
"  vise  the  same  messuage  or  tenement,  and  farm,  with  the  appurtenances  in 
••  Cowfold  unto  Elizabeth  Harding,  formerly  Elizabeth  Hewitt,  now  wife  of 
"  S.  Harding  of  Horsham,  and  to  her  heirs  and  assigns."  The  testetor 
^enry  Cock  died  in  1793.  Richard  named  in  the  said  devise  entered  upon 
the  premises  immediately  on  the  death  of  the  said'  devisor,  and  in  the  year 
1795,  suffered  a  recovery  thereof,  and  conveyed  the  same  in  fee  to  the  defend- 
ant William  Cooper,  who  is  now  in  possession  under  that  title.  The  said 
Richard  Cock  died  in  January  1800,  without  issue.  Elizabeth  Harding,  for- 
merly Heuntt,  in  the  said  will  named,  died  in  the  lifetime  of  the  said  Rich' 
ard  Cock,  The  said  Henry  Cock  (one  of  the  lessors  of  the  plaintiff)  is  the 
testator's  heir  at  law,  and  also  the  heir  at  la^V  of  the  said  Elizabeth  Harding. 
The  question  for  the  opinion  of  the  Court  is,  whether  the  said  lessor  of  the 
plaintiff  Henry  Cock  is  entitled  to  recover  in  this  ejectment. 

(a)  Vide  MaOiam  v.  Dvirty,  Select  Cas.  of  Evid.  68.  S.  P. 

(1)  Vide  8imM  v.  Chirnty  &  at.  4  Binn.  618.  Wkiiieridge  v.  JVbrrit,  6  Mass.  Rep.  125. 
Maggrath  v.  Church,  1  Caines,  196. 

(2)  {There  bein^  no  particnlar  fomm  for  the  adjadication -of  average  in  either  England  or 
the  U.  States,  an  adjustment  is  nsnally  drawn  np  by  a  ship-broker,  and  payment  of  Uie  sum 
found  respectively  due  from  each  party  in  interest,  made  accordingly.  In  case  of  a  general 
ship,  the  roaster  commonly  takes  from  the  difierent  consignees,  before  delivery  m  their 
goods,  a  bond  or  other  security  for  payment  of  their  several  portiona  of  the  average,  after  its 
adjustment  The  owners  of  the  ship  have  a  lien  on  the  earn  as  well  foE^the  average  as  the 
fn^    89%  JibbcU  an  Shipping,  S5L    Z  8tephin*9  JVItt  Prtiis,  2190.— W.] 
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Pooley  for  the  plaintiff  contended,  that  Richard  Cock  the  devisee  look  only 
an  estate  for  life,  and  that  his  issue  took  estates  tail  as  tenants  in  common, 
with^  cross  remainders  ;  and  consequently  the  recovery  suffered  by  the  first 
taker  was  of  no  avail.  The  intent  of  the  testator  is  express,  that  Richard 
Cock  should  take  "  for  the  term  OTily  of  his  natural  life."  And  there  being 
no  words  of  inheritance  added  to  the  limitation  to  his  issue,  they  would  in  the 
first  instance  only  take  estates  for  lives  by  implication;  but  inasmuch  as  the 
remainder  over  was  only  to  take  effect  upon  the  dying  of  Richard  Cock  with- 
out  leaving  any  issue,  and  as  the  issue  were  to  take  as  tenants  in  common 
and  not  in  succession,  in  order  to  effectuate  the  intention-  of  the  testator  cross 
remainders  must  be  raised  between  the  issue.  [Lord  Kenyon^  C.  J.  Is  it 
not  a  settled  rule  that  cross  remainders  cannot  be  implied  between  more 
then  two  ?  Then  here  is  an  estate  of  inheritance  afterwards  given  to  the  first 
taker ;  for  the  remainder  over  was  not  to  take  effect  till  failure  of  his  issue. 
But  supposing  the  remainder  to  the  issue  to  be  a  contingent  remainder,  it  was 
put  an  end  to  by  the  destruction  of  the  particular  estate  on  which  it  depended 
before  the  contingency  happened.]  Cross  remainders  may  be  raised  even  be« 
tween  more  than  two,  if  it  be  necessary  to  give  effect  to  the  testator's  intent. 
The  case  of  Gilbert  v.  Witty,  Cro.  Jac.  655,  ha«  been  much  shaken  since  in 
Phipard  v.  Mansfield^  Cowp.  797,  and  Tunsden  v.  Locke,,  Ambl.  665.  It  is 
not  necessary,  as  was  said  by  Lord  Kenyon  in  Doe  v.  Waintcright,  5  Term 
Rep.  430,  to  use  any  precise  form  of  words  in  order  to  give  cross  remainders  ; 
and  if  the  testator's  intention  can  only  be  effectuated  here  by  giving  an  estate 
of  inheritance  to  the  children,  it  directs  in  substance  cross  remainders :  for  not 
otherwise  can  the  entire  estate  go  over  to  the  person  in  remainder,  which  was 
the  clear  intent  of  the  testator,  as  it  is  not  to  go  over  till  the  event  of  R,  C. 
dying  without  leaving  issue.  It  was  truly  said  in  Phipard  v.  Mansfield,  that 
the  intent  of  testator^  in  general  is  to  raise  cross  remainders  between  children ; 
and  the  courts  have  been  anxious  to  lay  hold  of  any  words  in  a  will  to  give  it 
that  construction.  Thus  where  the  devise  over  was  of  aU  the  test^itor's  said 
lands  after  a  devise  to  issue,  it  was  construed  to  raise  cross  remainders  be- 
tween the  issue  ;  the  intent  being  apparent  that  no  part  should  go  over  with- 
out the  rest.  Mawiell  v.  Read,  PoUex.  425.  and  Holmes  v.  Maynell,  T.  Ray. 
452.  So  where  the  devise  is  to  children,  issue,  &c.  and  if  they  all  die  with- 
out issue  then  over.  Dy.  303.  b.  pi.  49.  So  here  the  devisor  gives  over  the 
same  messuage,  &c.  In  Phipard  v.  Mansfield,  Cowp.  797,  where  the  devise 
was  to  three  and  the  heirs  of  their  bodies  as  tenants  in  common,  and  in  de- 
fault  of  such  issue  to  the  testator's  own  right  heirs,  cross  remainders  were  im- 
plied. The  like  construction  prevailed  in  Atherton  v.  'Pye,  4  Term  Rep.  710. 
[Lord  Kenyon.  In  that  case  there  were  words  of  limitation  added  to  the  de- 
vise to  the  daughters ;  and  this  forms  a  principal  ground  of  distinction  in 
these  cases.]  fiy  the  subsequent  part  of  the  will  there  is  an  estate  of  inheri- 
tance created  which  is  to  be  coupled  either  with  the  express  estate  for  life  be- 
fore given  to  Richard  Cock,  or  with  the  estate  of  freehold  before  raised  by 
implication  of  law  in  the  issue.  Now  the  testator's  intention  requires  that 
the  estate  of  the  second  takers  should  be  enlarged,  and  there  is  no  rule  of  law 
to  restrain  such  a  constnictioh.  The  giving  an  estate  of  inheritance  by  im- 
plication of  law  to  the  first  taker  is  a  mere  technical  rule  of .  property,  which 
may  be  controlled  according  to  the  doctrine  of  Lord  Mansfield  in  Doe  v.  Lam^ 
ing,  2  Burr.  1100,  by  the  apparent  intent  of  the  testator  to  the  contrary.  It  is 
true^  that  according  to  this  construction  the  word  issue  must  be  construed  to  be 
a  word  of  purchase  in  one  part  and  a  word  of  limitation  in  another  part  of 
the  win ;  but  there  is  no  objection  to  that.  2  Stra.  804.  And  though 
Lord  Kenyon  m-Doe  v.  Applin,  4  Term  Rep.  87,  seemed  to  intimate  that  there 
was  some  difficulty  in  putting  a  different  construction  on  the  same  word  in 
difilerent  parts  of  the  same  will,  yet  he  did  not  deny  that  it  might  be  done. 
[Lord  Kenyon.     Ceirtainly  what  was  there  said  was  only  with  reference  to  the 
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particular  case  before  the  Court ;  for  no  doubt  the  same  word  maybe  used  in 
different  senses  in  a  vnU  if  ,the  intent  to  do  so  be  obvious.]  Here  that  intent 
appears.  For  by  giving  the  estate  to  the  issue  as  tenants  in  common  it  19  evi- 
dent that  he  did  not  intend  that  they  should  take  by  descent  from  Richard 
Cock  :  and  having  before  given  him  an  estate  for  life  ordy^  it  is  plain  that 
where  he  uses  the  word  isnu  afterwards  as  a  word  of  inheritance  he  must 
have  intended  it  to  apply  to  the  estate  before  given  to  the  issue  of  R,  C,  as 
purchasers.  Suppose  an  estate  devised  to  A,  for  life,  remainder  to  the  issue 
of  B.  as  tenants  in  common,  and  if  B,  die  without  issue  then  over ;  in  that 
case  A,  could  not  take  an  estate  of  inheritance,  and  therefore  such  estate  must 
connect  itself  with  the  estate  before  given  to  the  issue  of  B,  as  purchasers. 
Suppose  here  the  devise  over  had  been  in  case  Rd,  CocA:  should  die  without 
leaving  descendants^  he  could  not  have  taken  an  estate-tail.  Now  no  more 
benefit  was  intended  to  Rd.  Cock  in  the  devise  over  "  in  default  of  his  leaving 
issue"  than  if  he  had  been  a  mere  stranger.  He  was  only  named  by  way  of 
describing  the  descendants  of  the  person  who  were  to  take  before  the  ultimate 
remainder  took  effect,  and  not  by  way  of  making  him  the  stock  of  succession 
to  future  generations ;  for  his  ciuldren  were  to  take  as  tenants  in  common, 
forming  so  many  distinct  stocks.  Therefore,  if  the  testator  meant  to  create 
any  estate  of  inheritance  by  these  words  it  must  have  been  with  a  view  to 
couple  it  with  the  estates  for  lives  before  given  to  the  tenants  in  common. 
The  case  of  Doe  v.  Applin,  4  Term  Rep.  82,  where  the  devise  was  to  A,  for 
life,  an^  after  his  decease  to  and  amongst  his  issue,  and  in  default  of  issue 
then  over,  has  been  since  considered  in  Bumsall  v.  Davy{a)  as  going  further 
than  any  case  in  giving  ah  estate-tail  to  the  first  taker  by  the  rejection  of  the  . 
word  amongst,  and  the  authority  of  it  has  been  therefore  questioned.  ~  And  in 
Doe  d.  Candler  v.  Smith,  7  Term  Rep.  531,  upon  a  devise  of  something  simi- 
lar, there  was  an  express  estate-tail  afterwards  given  to  the  first  taker. 

Marryatj  contra,  was  stopped  by  the  Court. 

Lord  Kenyon,  C.  J.  Cases  of  this  kind  have  been  so  much  agitated  of 
late,  that  all  the  arguments,  occur  readily  to  one's  mind,  and  after  the  decis- 
ions which  we  have  made  we  should  not  be  consistent  with  ourselves  if  we 
were  not  to  hold  that  the  first  taker  took  an  estate-tail  in  this  case.  It  has 
been  the  settled  doctrine  of  Westminster-Hall  for  the  last  forty  or  fifty  years, 
that  there  may  be  a  ffeneral  and  a  particular  intent  in  a  ^dll,  and  that  the  lat- 
ter must  give  way  wnenthe  former  cannot  otherwise  be  carried  into  effect. 
I  remember  that  point  was  much  discussed  in  the  case  of  Robinson  v.  Robinson^ 

1  Burr."  38.  I  heard  it  argued  the  first  time  before  a  very  great  lawyer  Sir 
Dudley  Rider,  who  then  presided  in  this  court.  A  second  argument  was  di- 
rected, but  he  died  before  it  came  on.  It  was  argued  a  second  time  before 
Lord  Mansfield,  and  the  certificate,  which  was  afterwards  returned  upon  the 
greatest  deliberation,  is  in  print.  Nothing  could  be  more  positive  than  the 
words  of  the  will  in  that  case  to  shew  a  particular  intent  that  the  first  taker 
should  lake  an  estate  for  his  life  and  no  longer.  But  there  was  a  general  in- 
tent apparent,  which  could  not  be  effected  but  by  giving  him  an  estate-tail, 
and  on  that  the  decision  was  founded.     The  case  was  carried  up  to  the  House 

,  of  Lords  while  Lord  Hardwicke  sat  there,  and  was  much  considered  by  him ; 
and  questions  were  put  to  the  Judges  upon  it  framed  by  him  in  every  possible 
shape ;  and  Lord  Ch.  B.  Parker,  who  is  known  to  have  been  a  very  strict 
lawyer,  delivered  their  opinions  agreeing  with  the  judgment  of  this  courtl 
The  samequestion  came  on  again  to  be  considered  in  Roe  d.  Dodson  v.  Grew, 

2  Wils.  323,  in  the  Court  of  Common  Pleas,  and  was  there  much  canvassed, 
and  underwent  the  same  determination.  Then  came  on  the  case  of  Doe  on 
the  demise  of  Candler  v.  Smith,  in  the  7  Term  Rep.  531,  in  which  I  thought 


(a)  1  Bm.  &  Pall.  221.    Vide  what  was  taid  by  Lord  Kenyon  relative  to  thia  opinion  in 
Ihe  V.  HalUyt  8  Term  Rep.  7. 
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I  could  not  mal^e  the  matter  more  dear  than  hy  reading  the  words  of  Lord 
Ch.  J.  WiUes  in  JRor  d.  Dodsan  y.  Grew,  I  will  not  go  through  all  the  cases 
again  which  have  heen  so  fully  considered  in  those  I  have  alluded  to.  Pjer- 
haps  we  should  hest  fulfil  the  particular  intent  of  the  testator  in  this  case  hy 
giving  Richard  Code  only  an  estate  for  life ;  hut  the  general  intent  was,  that 
all  his  issue  should  inherit  the  entire  estate  before  it  went  over ;  and  that  in- 
tent can  only  be  answered  by  giving  him  an  estate*tail  by  implication  from  the 
subsequent  words  "  in  default  of  his  leaving  issue."  It  is  suggested,  that  it 
would  answer  the  same  purpose  if  we  were  to  raise  cross  Remainder  by  im- 
plication between  the  children  of  R,  C,  But  to  do  this  between  more  than 
two  without  any  thing  further  than  what  appears  here  would  be  directly  con- 
trary to  former  authorities ;  and  it  would  also  be  in  express  contradiction  to 
the  rule  of  law  in  Comber  v.  Hilly  2  Stra.  969,  that  an  heir  at  law  shall  not 
be  disinherited  but  by  express  words  or  necessary  implication,  whereas  such 
a  construction  would  operate  to  disinherit  him  by  a  very  weak  and  remote  im- 
plication. 

Grose,  J.  The  only  question  is,  What  upon  the  whole  of  the  will  appears 
to  have  been  the  intent  of  the  testator  ?  and  this  has  been  truly  stated  to  be, 
that  Richard  Cock  should  first  take  the  estate,  and  after  him  his  children,  and 
that  the  remainder  over  should  not  take  effect  so  long  as  any  of  his  descend- 
ants remained.  Then  this  general  intent  can  only  be  carried  into  effect  by 
giving  the  first  taker  an  estate-tail. 

Lawhbncs,  J;  The  principal  part  of  the  plaintiflf's  argument  is  found- 
ed upon  the  raising  of  cross  remainders  by  implication  between  the  issue 
of  if.  C;  but  it  is  a  settled  rule  that  they  shalLnot  be  implied  between  more 
than  two,  unless  such  appears  on  the  face  of  the  will  to  have  been  the  inten- 
tion of  the  testator :  but  no  such  inteut  appears  in  this  case  from  the  words  of 
the  will.  Nor  can  it  be  implied  merely  from  the  circumstance  that  the  re- 
mainder over  was  not  to  take  effect  but  upon  the  dying  of  R,  C,  without  leav- 
ing issue.  The  case  of  Doe  d.  Candler  v.  Smith,  is  very  like  the  present. 
That  was  a  devise  to  A,  for  life,  remainder  to  the  heirs  of  the  body  as  tenants 
in  common,  and  in  case  A.  died  before  21,  or  without  leaving  issue  of  her 
body,  then  over :  and  this  was  holden  to  give  A.  an  estate-tail.  It  was  very 
clear  in  that  case  that  the  testator's  particular  intent  was  only  to  give  A.  an 
estate  for  life,  because  the  issue  were  to  take  as  tenants  in  common,  and  there- 
fore could  not  take  by  descent ;  yet  in  order  to  efiectuate  the  general  intent  the 
estate  of  inheritance  implied  from  the  subsequent  words  was  annexed  to  the 
prior  estate  for  life  given  to  the  first  taker.  That  applies  strongly  to  the 
limitations  in  the  present  case. 

Lb  Blanc,  J.  I  can  find  no  words  in  the  will  to  raise  cross  remainders 
between  the  issue ;  and  if  not,  we  cannot  imply  them  without  breaking  in 
upon  the  settled  rule  that  cross  remainders  shall  not  be  implied  between  more 
than  two(l).  Then  the  general  intent  of  the  testator  cannot  be  efiectuated 
without  annexing  the  subsequent  estate  of  inheritance  to  the  estate  of  the 
first  taker,  and  giving  him  an  estate-tail(2). 


The  Mayor,  Slc.  of  London  t;.  Dias. 

lEiiit,287.    Feb.  4,  1801. 

Ab  ftffidaTiC  to  hold  to  bail,  iworn  by  a  clerk  in  tfato  Chamberlain  of  London'a  office  ai  to  the 
exiitenee  of  the  debt,  and  that  no  tender  of  it  had  been  made  in  Bank  notes  to  the  beat  of 
liii  knowledge  and  belief,  held  anfficieot  in  an  action  brooght  by  the  corporatum. 

THE  defendant  was  arrested  and  holden  to  bail  upon  the  following  affida- 

(1)  Vide  Doe  d.  l^queU  v.  fVortUy,  post.  416. 

(2)  Vide  Pierion  ▼.  Vtckart  &  al.  5  East,  648. 
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vit :  "  James  Byfield,  clerk  to  Richard  Clarke^  Esquire,  Chamberlain  of  the 
city  of  London^  maketh  oath  and  saith,  that  George  Dias  is  indebted  to  the 
Mayor,  &c.  of  London  in  224Z.  195.  3^.  for  certain  arrrears  of  rent  due  from 
the  said  George  Bias  to  the  said  Mayor,  &c.  ibr  the  use  and  occupation  of 
certain  parcels  of  ground,*'  &c.  concluding  in  the  usual  form  with  negativing 
a  tender  of  the  debt  in  Bank  notes,  to  the  best  of  his  knowledge  and  belief. 

Hovell,  on  a  former  day,  obtained  a  jule  nisi  for  discharging  the  defendant 
on  common  bail  for  the  insufficiency  of  the  affidavit  to  hold  to  bail,  it  having 
been  sworn  to  by  a  clerk  in  the  Chamberlain's  office  instead  of  by  his  princi« 
pal ;  and  because,  for  aught  appeared,  a  tender  in  Bank  notes  may  have  been 
made  to  the  Chamberlain,  though  not  within  the  knowledge  of  the  deponent ; 
and  he  cited  Cass  v.  Levy^  8  Term  Rep.  520. 

Dampier  now  shewed  cause,  stating  that  this  mode  of  swearing  was  al- 
ways allowed  where  from  the  nature  of  the  thing  the  parties  themselves  could 
not  swear  to  their  own  knowledge  of  the  debt.  It  had  been  admitted  in  the 
cases  of  executors,  assignees  of  bankrupts,  and  agents  of  principals  residing 
abroad,  and  could  not  be  otherwise  in  the  case  of  corporate  bodie?.  That  the 
deponent'  in  this  case  being  a  clerk  in  the  Chamberlain's  office  who  had  the 
management  of  all  corporation  business  of  this  'kind,  was  ^  more  likely  per- 
son to  have  a  competent  knowledge  of  the  facts  contained  in  the  affidavit 
than  the  Chamberlain  himself;  and  he  cited  Munro  v.  Spinkst  8  Term  Rep. 
284,, and  Cresswell  v.  Lovely  ib.  418.  . 

Lord  Kenton,  C.  J.  This  case  does  not  go  further  in  principle  than  those 
in  which  affidavits  to  hold  to  bail  in  this  form  have  been  decided  to  be  suffi- 
cient. The  affidavit  must  have  been  made  by  some  of  the  officers  of  the 
corporation ;  and  the  Chamberlain  himself,  who  certainly  tcould  not  know 
more  of  the  matter  than  the  clerk  in  his  office,  could  not  have  awom  in  any 
different  manner,  or  with  more  certainty  than  the  clerk  has  done. 

Per  Curiam,  Rule  discharg9d(l). 


The  King  v.  the  Inhabitants  of  Martham. 

1  East,  239.    Feb.  4,  1801. 

j9.  dabbed  with  B,  (which  signifiei  serving  another  for  the  pnrpoie  of  learning  a  trade)  for 
three  yeara  at  a  certain  rate  of  weekly  wages,  with  a  provito  that  if  he  were  prevented 
from  working  b^  bad  weather,  illness,  or  want  of  emplpyfhent,  there  should  be  a  proper- 
tionabie  dedacUon  of  wages  ;  held  that  A,  gained  a  settlement  by  serviog  a  year  nipder 
this  hirbg,  though  occasional. dednctions  on  these  accoants  were  made. 

TWO  justices  removed  E.  Green,  Mary  his  wife,  and  their  six  cliildren 
by  name,  from  the  parish  of  St.  Paul  in  the  city  of  Norvnck,  to  that  of 
Martham  in  Norfolk.  The  Sessions  on  appeal  confirmed  the  order,  and 
stated  the  following  case  for  the  opinion  of  this  Court. 

The  pauper  E.  Green  was  legally  settled  at  Martham,  where  he  worked  as 
a  labourer  with  his  father,  who  was  a  bricklayer  there.  In  1782,  being  then  17 
or  18  years  of  age,  he  came  to  the  parish  of  St.  Paul  in  Norwich,  and^worked 
as  a  labourer  with  CAorfZ^y  a  bricklayer  for  about  six  months,  when  by  an  agree- 
ment made  by  the  pauper's  uncles  J.  and  F.  Littlehoy  he  was  clubbed  to  his 
said  master  for  three  years  at  the  wages  of  7  shillings  per  week  for  the  first 
year,  8  shillings  for  the  second,  and  9  shillings  for  the  third,  to  learn  the  trade 
of  a  bricklayer,  and  to  do  any  other  work  his  master  might  set  him  about. 
The  above  wages  were  the  usual  wages  of  a  bricklayer  at  that  time.  The 
pauper  was  to  board,  lodge,  and  wash  for  himself;  and  if  prevented  at  any 
tune  from  working  by  Imdness  of  weather,  iUness,  or  from  his  master  not 
having  employment  for  him,  a  proportionable  deduction  was  to  be  made  from 


(1)  Vid^  KnisU  v.  Keyte,  post,  415. 
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his  week's  wages  for  such  loss  of  time.  Occasional  deductiohs  of  a  day  or 
two's  lahour  were  made.  The  pauper  sometiUnes  drove  his  master's  cart  em- 
ployed in  his  business,  and  sometimes  drove  his  mistress  -an  airing.  When- 
ever he  was  employed  by  his  master  either  as  a  bricklayer  or  as  above  stated, 
no  deduction  was  made  from  his  wages.  He  continued  three  years  in  the 
employment  of  his  master  under  the  preceding  contract.  From  these  circum- 
stances the  Sessions  considered  this  as  a  contract  of  apprenticeship  (between 
the  parties,  and  confirmed  the  order. 

When  this  case  was  called  on,  the  Court  asked  the  counsel  in  support  of  the 
order  whether  it  were  possible  to  distinguish  this  from  the  case  of  R.  v:  Cot' 
tiskall,  5  Term  Rep.  193,  where  a  settlement  was  gained  by  serving  under 
such  a  hiring. 

Wilson  and  Marsh  attempted  to  distinguish  the  cases  by  observing  that 
here  was  a  stipulation  in  the  contract,  that  in  case  of  illness,  bad  Tveather,  or 
want  of  employment,  the  pauper  was  to  have  no  wages :  whereas  to  enable 
one  to  gain  a  settlement  by  hiring  and  service,  the  contract  must  continue  dur- 
ing the  whole  year.  But  the  necessary  construction  of  this  agreement  must 
be,  that  if  the  master  had  no  employment  for  the  pauper,  or  the  weather  were 
too  bad  to  admit  of  his  usual  work,  in  which  cases  he  was  to  have  no  wages, 
he  should  be  at  liberty  to  work  for  any  other  master.     But 

T/ie  Court  thought  that  this  did  not  sufficiently  vary  this  case  from  the  for- 
mer ;  and  that  if  they  drew  such  refined  distinctions  they  should  leave  the 
justices  below  without  any  rule  to  guide  their  determinations. 

Both  Orders  quashed. 

Alderson  was  to  have  argued  contra. 


Smith  V.  BurltoB. 

1  Eait,  241.     F«b.  6,  ISOl. 


The  role  of  Conrt  of  the  4th  Geo.  2.  reqairing  an  attorney  to  be  preiAit  on  behalf  of  a  prie- 
oner  at  the  time  of  hia  ezecotiog  a  warrant  of  attorney  to  confeaa  judgment,  does  not  ap- 
ply to  a  caa  a  where  the  party  waa  in  coatody.  at  the  time  at  the  snit  ofm  third  peraon. 

A  RULE  was  obtained  calling  on  the  plaintiff  to  shew  cause  why  the  wai^ 
rant  of  attorney  given  in  this  cause  should  not  be  delivered  up  to  be  cancell- 
ed, and  why  the  judgment  and  execution  issued  thereon  should  not  be  set 
aside,  &c.  The  principal  ground  made  for  the  rule  in  the  defendant's  affida- 
vit was,  that  being  a  prisoner  in  the  King's  Bench  prison,  the  warrant  of  at- 
torney was  obtained  from  him  by  the  plaintiff,  (also  in  custody  in  the  same 
prison)  by  the  intervention  of  another  prisoner  of  the  name  of  Blandy  who 
acted  as  agent  or  attorney  for  the  plaintiff,  no  person  being  present  on  the  part 
of  the  defendant  at  the  time  when  the  instrument  was  executed.  It  appear- 
ed, however,  from  a  comparison  of  the  several  affidavits  on  shewing  cause, 
(and  on  which  the  question  at  length  turned),  that  the  defendant  was  not  at 
the  time  in  custody  at  the  plaintiff's  suit,  but  at  the  suit  of  another  person. 
And  it  was  sworn  by  Bland,  that  he  had  hot  acted  as  attorney  for  the  plain- 
tiff, but  had  only  interfered  as  a  friend  to  both  parties,  though  originally  at 
the  solicitation  of  the  plaintiff. 

Marryat  for  the  plaintiff,  on  shewing  cause,  contended  that  the  rule  of 
court  of  the  4  Geo.  2.  (a)  engrafted  on  a  former  rule  of  the  15  Car.  2.(5), 
requuring  an  attorney  to  be  present  on  the  part  of  a  prisoner  at  the  time  of 
executing  a  warrant  of  attorney  to  confess  judgment,  only  relates  to  prisoners 
in  the  custody  of  a  sheriff's  officer.     The  yrords  to  the  latter  rule  are  "  sheriff 

(a)  R.  and  O.  of  K.  B.  9.  (6)  See  Tidd'a  Piac,  461. 
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or  other  officer^"  which  have  always  had  that  coiistruction(a).  At  any  rate, 
the  rule  does,  not  apply  to  cases  where  the  defendant  is  not  in  custody  at 
the  suit  of  the  party  to  whom  the  warrant  of  attorney  is  given.  Finn  v. 
Hutchinson^  2  Ld.  Ray.  797.  Holambe  v.  Wade^  9  Burr.  1792.  Churchy  v. 
Bone,  5  Mod.  144,  and  the  same  is  recognized  by  Lord  Mansfield  in  GUman 
V.  imi,  Cowp,  142. 

Lawes  in  support  of  the  rule  said,  that  as  it  was  not  positively  sworn  that 
the  defendant  was  in  custody  at  the  suit  of  another  person,  he  had  considered 
that  the  plaintiflf  meant  to  rely  on  the  circumstance  of  the  defendant's  assent- 
ing that  Bland  should  act  for  himself  as  well  as  for  the  plaintiff ;  but  in  HvX' 
ion  V.  Hutso7i,  7  Term  Rep.  7,  this  had  been  deemed  not  to  be  sufficient  to 
take  the  case  out  of  the  rule  of  Court.  If  however  the  Court  thought  that 
the  fact  now  insisted  upon  (which  he  was  not  prepared  to  deny)  sufficiently 
appeared  upon  the  affidavits,  he  could  not  distinguish  this  from  the  cases  cited ; 
though  he  contended  that  this  case  fell  as  much  within  the  principle  of  the 
rule  of  Court,  which  was  intended  for  the  protection  of  prisoners  who  could 
not  readily  have  access  to  proper  advice,  as  if  the  defendant  had  been  in  cus- 
tody on  mesne  process  at  the  suit  of  the  plaintiff  himself. 

bord  KfiNYON,  C.  J.  I  am  sorry  to  find  that  the  weight  of  authority  is  with 
the  plaintiff.  If  this  had  been  res  integra  I  certainly  should  not  have  put  the 
same  construction  on  the  rule  of  Court  of  the  4  Geo.  2.  as  appears  to  have 
been  done  by  the  cases  cited.  That  rule  was  made  in  order  to  protect  those 
who  were  not  in  a  condition  to  protect  themselves,  and  therefore  I  would  not 
have  frittered  away  one  word  of  it.  I  should  rather  have  said,  it  made  no 
difference  whether  a  prisoner  were  in  custody  upon  mesne  process  or  in  execu- 
.  tion,  or  whether  at  the  suit  of  the  plaintiff  or  of  any  other  person  ;  or  whe- 
ther in  charge  of  the,  sheriff,  or  any  other  description  of  officer.  The  case  in- 
deed in  Lord  Baymond  was  before  the  4  Geo.  2. ;  but  as  the  cases  since  have 
followed  up  the  same  construction,  and  mankind  have  acted  upon  it  for  so 
long,  I  must  acquiesce  in  the  decision  however  reluctantly. 

Grose,  J.  I  am  sorry  that  the  rule  of  Court  has  been  so  pared  away ;  but 
«B  the  case  in  question  has  been  so  expressly  determined  not  to  fall  within  it, 
we  must  abide  by  the  decision. 

Lawubnce,  J.  The  case  of  Hutson  v.  Hutson  only  determined  that  where 
a  party  was  within  the  rule  he  should  not  be  permitted  to  waive  the  benefit 
of  it  by  any  consent  at  the  time.  But  here  the  defendant  has  not  brought 
liimself  within  the  rule. 


Ls  Blanc,  J.  of  the  same  opinion. 


Rule  discharged. 


Graham  v.  Peat. 

lEaft,244.    Feb.  6, 1801. 

One  in  poflseMkm  of  gl«be  land  nnder  a  lease  void  by  the  atat  18  Eliz.  e.  20,  by  reason  of 
the  rector's  noo*-reaideDee  may  yet  maintain  trespass  upon  his  possession  against  a  wraof- 


•  TRESPASS  quare  davsumfregtt.  Plea,  the  general  issue,  (and  certain 
special  pleas  not  material  to  the  question).  At  the  trial  before  Graham^  B.  at 
the  last  assizes  at  Carlisle^  the  trespass  was  proved  in  fact ;  but  it  also  appear- 
ed that  the  locus  in  quo  was  part  of  the  glebe  of  the  rector  of  the  pansh  of 
Workington  in  Cumberland,  which  had  been  demised  by  the  rector  to  the 
platntiff,  and  that  the  rector  had  not  been  resident  within  the  parish  for  five 

(a)  See  Tidd's  Prac.  466.  But  the  Conrt  will  interfere  in  snch  cases  by  virtae  of  its 
general  anthority,  thongh  the  defendant  was  in  custody  of  the  maishal.  Parkinaon  v. 
Cainu,  8  Term  Rep.  616. 
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yean  last  past*  and  no  sufficient  excuse  was  shewn  for  his  absence.  Where- 
upon it  was  objected  that  the  action  could  not  be  maintained,  the  lease  being* 
absolutely  void  by  the  act  of  the  13  Eliz.  c.  20,  which  enacts,  "  that  no  lease 
"  of  any  benefice  or  ecclesiastical  promotion  with  cure,  or  any  {Mirt  thereof, 
**  shall  endure  any  longer  than  while  the  lessor  shall  be  ordinarily  resident 
**  and  serving  the  cure  of  such  benefice  without  absence  above  fourscore  days 
^  in  any  one  year ;  but  that  every  such  lease  immediately  upon  such  absence 
**  shall  cease  and  be  void."    And  thereupon  the  plaintiff  was  non-suited. 

A  rule  was  obtained  in  Michaelmas  term  last  to  shew  cause  why  the  non* 
suit  should  not  be  set  aside,  i^n  the  ground  that  the  action  was  maintainable 
against  a  wrong-doer  upon  the  {daintiff's  possession  alone,  without  shewing 
any  title. 

Coekellf  Serjt.,  Park^  and  Wood,  now  shewed  cause,  and  insisted  thatposses- 
sion  was  no  further  sufficient  to  ground  the  action  even  against  strangers  than 
as  it  was  prima  facie  evidence  of  title,  and  sufficient  to  warrant  a  verdict  for 
the  plaintiff*,  if  noting  appeared  to  the  contrary.'  But  here  it  did  expressly 
appear  by  the  plaintiff  *8  own  case  that  his  possession  was  wrongful,  for  it  was 
a  possession  in  fact  against  the  positive  provisions  of  an  act  of  parliament, 
without  any  colour  of  title  even  against  strangers,  1  Leon.  307.  He  was  not 
even  so  much  as  tenant  at  sufferance :  though  it  is  not  certain  that  this  latter 
can  maintain  trespass(a).  It  is  settled,  that  the  plaintiff^  cpuld  not  have  main- 
tained an  ejectment  against  a  stranger  who  had  evicted  him(3).  It  appears 
from  Plowd.  546,  that  there  must  not  only  be  a  possession  in  fact  of  land  to 
maintain  trespass,  but  the  possession  must  be  lawful  at  the  time.  And  an  in- 
stance is  given  if  the  king  be  seised  in  fee,  and  a  stranger  enter  upon  him 
claiming  title  and  continue  in  possession  a  year  and  a  day,  yet  he  cannot 
maintain  trespass  against  a  wrong-doer.  And  though  5  Com.  Dig.  637,  s^3rs 
that  he  may,  yet  the  authority  cited  for  it  does  not  warrant  the  position,  and 
directly  contrary  to  an  adjudged  case  in  4  Leon.  184.  ^Lord  Kenyon.  That 
goes  upon  artificial  reasoning  that  the  king  cannot^be  dispossessed  by  an  in- 
truder, and  does  not  apply  to  other  cases.]  Suppose  there  had  been  a  plea  of 
soil  and  freehold  of  Uie  rector,  and  that  the  defendant  as  his  servant  and  by 
his  command  entered,  &c.;  it  being  settled(l)  that  there  cannot  be  a  traverse 
to  the  command(c),  the  plaintiff  must  either  have  traversed  its  being  the  title 
of  the  rector,  or  nave  shewn  a  legal  possession  consistent  therewith,  as  that 
he  had  a  lease  from  him  ;  and  then  it  would  have  been  shewn  in  answer  that 
the  lease  was  void  by  the  statute  ;  and  either  way  there  must  have  been  judg- 
ment against  the  plaintiff.  Now  it  was  equally  competent  to  the  defendant 
to  avail  himself  of  this  upon  the  general  issue. 

Law,  Christian,  ^nd  nolroyd,  contra,  were  stopped  by  the  Court. 

Lord  Kenton,  C.  J.  There  is  no  doubt  but  that  the  plaintiff's  possession 
in  this  case  was  sufficient  to  maintain  trespass  against  a  wrong-doer ;  and  if 
he  could  not  have  maintained  an  ejectment  upon  such  a*  demise,  it  is  because 
that  is  a  fictitious  remedy  founded  upon  title.  Any  possession  is  a  legal  pos- 
session against  a  wrong-doer.  Suppose  a  burglary  committed  in  the  dwelling- 
house  of  such  an  one,  must  it  not  be  laid  to  1^  his  dwelling-house  notwith-^ 
standing  the  defect  of  his  title  under  the  statute. 

Per  Curiam,  Rule  absolute(rf)^ 

(a)  vide  6  Com.  Dig.  tit  TrftpsM,  B.  1,  where  it  m  said,  that  he  may  against  a  stranger. 
a|id  cites  2  Rol.  Abr.  661.  /.  42,  bat  this  latter  book  lays  down  the  position  with  **  contra  9 
H.  6.  48.  b.  admit.** 

(*)  Doe  d,  Criip  v.  Barber,  2  Term  Rep.  749.    . 

(1)  It  M  now  settled  otherwise.    Ckamben  v.  Danaldton,  11  East,  66. 

(e)  Vide  6  Co.  24,  a.  i^  8alk.  107,  bnt  if  both  parties  claim  under  the  same  ftrson  the 
ca—fliand  is  travenable,  for  it  would  be  absord  to  traverse  a  title  which  both  admU*  Cra 
Gtf .  686. 

(^  *'  Whoever  is  in  possession  may  maintain  an  action  of  trespass  agabst  a  wrong-dof^ 
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The  King  t.  The  Inhabitants  of  Houghton  Le  Spring. 

1  EuH,  247.    Feb.  6»  1801. 

A  IMnper,  h&viog  t  freehold  estate  in  the  pemh  of  jf .  id  the  oecopation  of  a  tenant  to  whom 
M  had  let  it,  waa  deemed  to^in  a  aettfement  by  residuig  thereon  40  dayi  with  the  lieeace 
of  hia  tenant  for  the  porpeee  of  making  eome  repairs,  awh  reaidence  being  eooaidered  as 
eqaiTalent  to  a  reaidence  in  any  other  part  of  the  pariah. 

TWO  justices  bv  an  order  removed  George  Harwell  from  the  township  of 
South  Shields  to  the  township  of  Houghton  le  Springs  both  in  the  county  of 
Durham,  The  sessions  on  appeal  confirmed  the  order,  subject  to  th^  opinion 
of  this  Court  on  the  following  case. 

The  pauper  G,  Haswell  acquired  a  settlement  by  apprenticeship  with  one 
GcMy  a  mason  in  the  township  of  Houghton  le  Spring,  Shortly  after  the 
expiration  of  his  apprenticeship*  he  became  entitled  as  heir  at  law  to  his  cou- 
sin M,  W.  to  three  copyhold  houses,  let  at  6Z.  a-year,  and  one  freehold  house 
at  Sedgfield  in  the  county  of  Durham,  Upon  his  becoming  so  entitled,  he 
agreed  to  let  and  did  let  to  one  Robert  Wood  the  freehold  house  at  3^.  per  an- 
nwiiy  the  pauper  undertaking  at  the  same  time  to  sink  a  cellar  and  make  some 
repairs  in  the  premises.  Wood  accordingly  entered  and  occupied  the 
premises  as  a  public  house.  The  pauper  m  pursuance  of  his  agreement, 
after  such  possession  by  Wood^  went  from  Houghton  (where  he  lodg- 
ed with  his  father  (to  Sedgfield^  for  the  sole  purpose  of  sinking  the  cellar  and 
making  the  repairs  agreed  upon.  He  was  occupied  in  such  work  for  upwards 
of  forty  days,  during  the  whole  of  which  time  he  resided  as  a  loc^r  in 
Wood's  house.  After  finishing  the  work  he  returned  to  his  father's.  During 
the  whole  of  the  pauper's  living  at  SedgfieH  on  the  occasion  aforesaid,  the 
copyhold  h(5uses  were  in  mortgage  to  the  said  Robert  Wood  for  40Z.  The 
pauper  continued  in  the  receipt  of  the  rents  of  the  whole  of  the  premises  for 
several  years,  and  then  Sold  the  same  for  130^ 

Holroyd  and  Hullock,  in  support  of  the  order  of  sessions,  contended  that  the 
pauper,  who  was  once  settled  in  Houghton  le  Spring,  did  not  acquire  a  subse- 
quent settlement  in  Sedgfield  by  residence  in  the  parish  where  he  had  an  es- 
tate of  his  own  in  the  occupation  of  another.  1st,  The  residence  itself  in  the 
parish  was  occasional  and  accidental  only,  being  for  the  special  purpose  of  re- 
pairing the  house  which  he  had  let  to  Wood,  He  did  not  reside  there  in  his 
own  right,  but  merely  by  the  licence  of  Wood  and  as  his  servant ;  which  is  not 
sufficient  to  confer  a  settlement ;  as  was  holden  in  R,  V.  Catherington,  3  Term 
Rep.  771,  where  a  mortgagor,  who  was  permitted  by  the  mortgagee  in  posses- 
sion to  reside  in  the  house  for  tfie  purpose  of  overlooking  some  repairs  which  he 
proposed  to  make  on  the  mortgaged  estate  with  an  intent  to  sell  the  same  and 
pay  ofi*  the  mortgage,  was  adjudged  not  to  have  gained  a  settlement  by  such 
residence ;  although  it  is  clear  that  a  mortgagor  in  possession  has  such  an 
interest  as  will  confer  a  settlement  by  residence  on  his  estate  for  forty  days. 
It  did  not  indeed  appear  there  whether  or  not  there  were  any  surplus  after 
payment  of  the  mortgage  money ;  but- nothing  turned  on  that  point.  The  ut- 
most therefore  that  can  be  coUected  from  the  facts  here  stated  is,  that  the  toiu- 
per  resided  in  fact  in  the  same  parish  in  which  his  estate  was  situated.  But, 
2dZy,  that  has  never  been  deemed  sufficient  to  confer  a  settlement,  unless  the 
owner  i^as  in  the  actual  possession  of  it.  It  was  indeed  long  doubted  whether 
residence  in  the  same  parish  where  a  party  had  prq)erty  in  his  occupation  were 

"  to  hia  posMsaion.*'  HtLflur  ▼.  Burh9ek,  3  Barr.  1568.  So  Cani  v.  Holt,  t  8Cra.  1218. 
*'  Treapaia  ia  a  poneasory  action  Ibnoded  merely  on  the  poaaeiaion,  and  it  ia  not  at  all  ne- 
*<  cemary  that  the  right  sbonld  come  in  cpeation."     Lawbni  v.  airooOt/ft^  Willea*  Rep. 
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sufficient  to  confer  a  settlement  unless  he  also  resided  upon  it :  th&t  pcant  how>- 
ever  was  setded  in  die  affirmative  in  R.  v.  Sowton,  Burr.  S.  C.  125. ;  but  the 
doubt,  could  never  Have  arisen  if  it  had  been  .considered  to  be  immaterial 
whether  or  not  the  owner  were  in  possession.  The  reason  of  theMetermina- 
tion,  that  a  person  could  not  be  removed  from  his  own  estate,  was  because  it 
woidd  be  a  disseisin  of  him  from  his  freehold :  but  that  can  only  apply  where 
he  is  in  the  actual  occupation  of  it  at  the  time ;  for  otherwise  it  is  no  disseisin 
of  him  to  remove  him  from  any  other  property  than  his  own.  One  who  has 
leased  his  estate,  as  in  this  instance,  has  no  more  right  to  reside  on  it  than  a 
stranger.  In  order  to  gain  a  setdement  by  being  irremoveable  from  a  tene- 
ement  of  102.  yearly  value,  Uie  party,  though  he^  need  not  reside  on  the  estate 
provided  he  reside  m  the  same  parish,  must  stand  in  the  ralation  of  tenant  to 
the  premises ;  otherwise  as  Lord  Kenyon  observed  in  IL  v.  S^uth  Lynuy  6 
Term  Rep.  664,  every  lodger  or  servant  would  gain  a  settlement.  If  this  be 
sufficient,  two  persons  may  gain  settlements  in  respect  of  the  same  property^ 
though  not  more  in  value  than  102.  a-year,  the  one  as  tenant,  the  other  as  land- 
lord(a).  But  though  the  particular  point  in  judgment  does  not  appear  to  have 
been  expressly  adjudged,  mere  are  several  dicta  in  the  books  which  shew  that 
it  has  been  considered  that  a  person  may  be  removed  from  a  parish  wherein 
he  bad  property  if  he  were  net  in  the  occupation  of  it  himself.  Iii  R.  v. 
Dufukurehy  Burr.  S.  C.  553,  (which  wa^  the  case  of  a  purchase  under  30Z.) 
the  pauper  had  at  first  resided  in  her  own  house,  from  whence  she  afterwards 
removed  to  another  part  of  the  same  parish,  and  let  the  house  to  her  son, 
under,  the  idea  that  while  she  continued  to  live  on  her  own  freehold  she 
could  not'  be  removed.  There  Lord  Mansfield  said,  '^  as  to  removing  a  per« 
son  from  their  own,  she  became  "  an  object  of  removal  as  soon  €u  she  had  let 
it  to  her  stm.^  In  aoother  report  of  the  same  case,  1  Blac  Ren.  598.  WxL^ 
mat^  J.  says,  ^  undoubtedly  she  might  be  removed  from  the  parish,  mat  resid-* 
ing  in  the  houu  which  was  her  ownib).^^  [Lord  Kenyon,  That  b^ng  .a 
purchase  under  902.,  the  act  of  the  9  Geo.  1.  c.  7.  intervened,  which  provides 
that  the  purchaser  shall  continue  irremoveable  no  longer  than  while  he  shall 
inhahii  in  such  estate.  And  a  distinction  has  always  been  taken  in  that  re- 
spect between  the  cases  where  the  property  came  to  the  party  by  his  own  act 
or  by  operation  of  law.]  In  R,  v.  Sowton{c),  which  was  not  a  case  'with-' 
in  the  statute,  it  must  be  understood  that  the  party  was  in  possession  of  his 
property ;  for  it  was  said  by  Lord  C.  J.  Xes,  ***  it  appears  that  he  came  to 
Syahury  to  make  it  his  home  and  hahitatum"  Asides  which,  the  general  ex- 
pression'which  rcms  through  all  this  class  of  cases,  that  a  party  shall  not  be 
removed  j&'om  his  own  estate,  seems'  to  imply  that  he  must  IJe  in  the  pos- 
sesnon  of  it,  though  he  need  not  actually  reside  thereon. 

Wardi  contra,  in  answer  to  the  cases  cited,  observed  that  in  R.  v.  Gather' 
ington  the  mortgagee  was  in.  possession,  and  there  did  not  appear  to  be  any 
surplus  on  whi<m  the  interest  of  the  mortgagor  could  atlacn ;  therefore  as 
Lord  Senfon  observed,  the  latter  had  neimer  mi  in  re- nor  ad  rAn.  That 
case  turned  on  another  of  R.  v.  St.  MichaeVs,  Bath,  Dougl.  630 ;  Cald.  110, 
which  was  considered  as  the  case  of  an  insolvent  who  had  conveyed  all  his 
intefest  in  the  property  to  trustees  for  sale  and  payment  of  his  debts,  with- 
out a  probability  of  any  surplus ;  and  the  possession  of  which  property  he 
afterwards  fraudulendy  obtained.    Whereas  here  the  pauper  had  a  substan- 

(s)  See  tbs  cue  of  Llandverra$r.  ,NMkop,  Burr.  8.  C.  071,  wbsra  it  appeara-thit  maj 
be  doaa  svan  in  die  eaaa  of  an  imderlotting,  provided  tbe  jwrt  uderlet  beof  toe  rannal  valoe 
•f  lOi.  Bot  there  the  original  teoant  itiU  oontinned  to  reeide  on  a  email  part  of  the  pveiniaee 
of  the  annual  vahie  pit  40t. 

(6)  Oppooile  die  paange  in  qoettioa  m  the  mar|in  ia  thia  abetraet :  '*  A  pauper  inky  be  re- 
**  Mored  ftom  a  parMh  m  whieh  abs  haa  a  freehold,  not  living  therein."  Whether  thii  were 
wiilien  by  the  Jeamad  jodge'  himaelf  deea  not  appear.  The  work  was  pnUiahed  by  hieez- 
eevton  ;  bnt  aee  the  pieiace,  p.  28. 

(c)  Bar.  8.  C.  1S8.    Tliere  ia  a  foller  note  of  thia  eaae  an  Andr.  S45. 
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tial  freehold  interest  in  the  pi^Tisb  where  he  resided,  and  an  undisputed  residue 
in  the  copyhold  premises.  In  R.  v.  Sowton  the  party  did  not  reside  on  his 
estate,  but  continued  at  an  alehouse  in  the  same  parish  for  more  than  forty 
days,  as«  traveller  or  guest;  and  yet  it  ^was.  ruled  that  he  gained  a  settlement. 
As  to  the  case  of  R%  v.  Dunckurch  an  answer  has  been  already  given.  He 
then  contended,  Ist,  that  a  man  cannot  be  removed  from  his  freehold  or  other 
estate  devolved  on  him  by  operation  of  law,  whatsoever  the  value  may  be. 
The  reason  is  given  by  Faster,  J.  in  R.  v.  A^rop  Rooding,  Burr.  S.  C. 
414,  because  by  magna  ekarta  "  none  shall  be  disseised  of  his  freehold." 
2dly,  A  residence  in  a  parish  for  40  days  irremovable  will  gain  a  settlement 
wherQ  it  is  to  be  derived  from  property,  unless  in  the  excepted  case  of  resi- 
dence upon  a  purchase  under  30/.,  by  the  stat.  9  G.  1.  c.  7.  3dly,  It  is  not 
necessary  to  reside  on  the  identical  estate  of  the  party ;  but  it  is  sufficient  if 
he  reside  in  the  same  parish.  Ryslip  v.  Harrow,  Salk.  524 ;  Sototon  v.  Syd^ 
bury,  Burr.  S.  C.  128;  JR.  v.  St,  NyotU,  lb.  133;  and  -R.  v.  Hasjield,  lb. 
147.  4thly,  It  is  not  necessary  for  the  purpose  of  gaining  a  settlement  in 
these  cases  ihaX  the  owner  should  actually  occupy  his  estate ;  it  is  sufficient 
to  reside  in  the  parish  where  he  has  a  freehold.  Here  indeed  the  residence 
was  in  fact  upon  the  pauper's  own  property ;  but  though  that  were  admitted 
to  have  been  with  the  licence  of  JVood  only,  yet  it  is  at  least  equivalent  to 
residence  in  any  other  part  of  the  parish.  In  most  of  die  cases  it  is  true  that 
the  occupation  went  along  with  the  title,  but  in  some  of  them  that  does  not 
distinctly  appear,  and  the  fact  may  have  been  otherwise.  In  Ryslip  v.  Har* 
raw,  Lord  Uolt's  language  is  general,  that  "  living  in  a  parish  where  one  has 
land  will  give  tf  settlement."  It  is  not  qualified  by  saying  that  it  is  necessary 
to  reside. on  it.  He  also  adds,  "  the  law  takes  notice  of  freeholders  as  those 
**  who  choose  members  of  parliament  and  are  jurors."  It  is  then  to  be  con- 
sidered what  is  a  freeholder ;  an  occupation  not  bein^  necessary  to  give  him 
a  vote,  in  order  to  make  the  allusion  apply,  it  cannot  be  necessary  to  confer  8 
settlement.  From  the  report  of  the  case  of  Woakey  v.  HijUon  Blewet,  1  Stra. 
176,  it  IS  competent  to  argue  that  a  pauper  may  be  sent  to  a  parish  in  whicJi 
he  has  land,  mough  in  the  occupation  of  another :  at  any  rate,  no  stress  was 
laid  on  the  circumstance  of  occupation.  The  same  observation  arises  upon 
the  language  made  use  of  by  the  Court  in  Burdear  v.  Eastwaodhay,  lb.  163, 
and  on  the  words  of  the  act  of  9  Greo.  1.  c.  7.  s,  6,  where  it  is  enacted,  that  no 
person  shaU  acquire  any  settlement  by  virtue  of  any  purchase  of  **  any  estate 
"  Gt  interest**  in  any  parish,  6cc,  the  consideration  of  which  was  less  than  30/. 
If  occupation  had  been  considered  as  essentially  necessary,  the  word  ifUeresit 
would  not  have  been  used.  But  the  case  of  R.  v.  Ha^ld,  Burr.  S.  C.  147, 
is  in  point.  There  an  inf|int  eight  years  old  was  removed  from  Tirley  to 
Ha^ld :  and  it  appeared,  that  on  the  death  of  his  parents  a  year  and  a  half 
before  he  became  seised  in  fee  by  descent  of  an  estate  at  Tirley  ;  and  he  and 
an  infant  sister,  "  being  in  the  said  parish  of  Tirley  with  their  grandmother 
**  ^eir  nearest  relation  above  40  days,"  were  removed  from  thence  to  Hasfield, 
where  their  father  was  settled  at  the  time  of  his  death.  Lord  C.  J.  Lee  made 
a  difference  between  the  case  of  the  two  children.  He.said,  **jBen;amtn  is 
**  seised  in  fee  of  an  estate  in  Tirley,  and  it  is  not  material  quaardmo  he  came 
'*  into  that  parish,  or  how  long  he  has  been  in  it:  it  is  not  a  case  within  the 
"  13  &  14  Car.  2.  c.  12.,  because  having  an  estate  of  his  own  in  the  parish^ 
"  he  is  not  removeable  from  it."  In  Sowton  v.  Sydbury  "  the  difficulty  was 
**  upon  the  residence  of  40  days  in  a  place  where  the  man  was  to  gain  a  set- 
**  tiement  in  respect  of  his  freehold.  But  I  thitlk  it  clear  that  Benjamin  could 
not  he  removed  Jrom  his  freehold,"  Probyn  tiai  Chappie,  Js.  "  concurred  that 
**  Benjamin  could  not  be  remaved  from  the  parish  whe^e  he  had '  a  freehold," 
Now  it  is  plain  from  the  languag)e  of  the  Court  that  the  point  of  residence 
upon  the  property  was  put  entirety  out  of  the  question.  Besides,  it  is  impos** 
sible  to  consider  that  a  child  of  such  tender  years  could  be  in  the  actual  pos- 


IN  THE  FOBTY-FIEST  YEAR  OF  GEORGE  IH.         133 

session  of  the  property ;  and  it  is  probable  that  the  grandmother  did  not  re- 
side upon  his  estate. 

Lord  KsiiTON,.C.  J.  The  case  last  cited  has  relieved  me  from  any  further 
difficulty.  When  I  first  read  the  case  before  us,  I  had  a  full  conviction  on 
my  mind  that  it  was  a  decided  point  that  residence  for  forty  days  in  the  par- 
ish in  which  the  party  had  a  freehold  estate  would  confer  a  settlement  there, 
whether  he  resided  on  the  estate  or  not,  or  whether  or  not  he  were  in  the  oc- 
cupation of  it.  The  cases  which  were  at  first  cited  distressed  me  considera- 
bly, because  it  ivas  argued  that  there  was  no  authority  in  point,  and  that  in  all 
the  cases  which  had  ^n  determined  in  ii&vour  of  the  settlement  being  gained 
the  fact  of  the  occupation  by  the  pauper  occurred,  and  that  the  reasoning  of 
the  Judges  in  those  cases  shewed  that  it  was  a  necessary  ingredient  in  the 
judgment.  It  seemed  to  me,  however,  to  be  a  most  extraordinary  proposition 
to  establish,  that  a  man  might,  be  removed  from  a  parish  in  which  he  htid  pro- 
perty, perhaps  to  a  considerable  amount,  but  whether  more  or  less  in  such  a 
case  is  unimportant,  because  he  has  let  it  out ;  and  that  if  he  afterwards  come 
there  again,  he  was  liable  to  be  treated  as  a  vagrant.  A  man,^  though  not  in 
the  actual  occupation  of  his  own  estate,  may  have  many  treasons  for  wishing 
to  live  in  the  neighbourhood  of  it.  He  is  entitled  to  the  privilege  of  superin- 
tending it.  But  according  to  the  doctrine  contended  for,  he*  may  be  sent  to 
another  part  of  the  kingdom,  if  his  settlement  happen  to  be  there.  There  are 
instances  of  whole  townships  belonginc^  to  the  same  person,  the  whole  of 
whi<ih  may  be  in  lease ;  and  if  the  landlord  were  to  reside  in  the  house  of 
any  of  his  tenants,  can  it  be  imagined  that  he  would  be  liable  to  be  removed 
by  an'order  of  justices  ?  I  was  sure  that  the  contrary  had  been  decided  ;  and 
I  have  a  MS.  note  of  the  case  cited,  though  I  could  not  recall  it.  at  once  to 
my  memory.  Even  in  the  absence  of  any  eiroress  authority  u^n  the  subject 
I  would  have  formed  the  same  opinion,  and  i  am  sure  the  current  of  opinions 
has  gone  that  way.  However,  I  am  glad  to  be  relieved  from  all  difficulty  by 
the  case  which  has  been  cited.  '  There  the  child  residing  with  his  grand^ 
mother  cannot  be  taken  to  have  been  in  the  actual  occupation  of  ^e  property >; 
nor  did  the  judgmeiit  of  the  Court  proceed  upon  any  such  ground.  This*  is 
not  a  case  faUing  within  the  act  of  the  9  Geo.  1^  like  some  of  the  cases  cited, 
which,  as  I  have  before  observed,  are  excepted  out  of  the  general  rule  by  the 
very  words  of  the  act. 

Grosb,  J.  The  general  impression  on  my  mind  has  been,  that  if  a  party 
resided  in  the  same  parish  where  he  had  property,  whether  he  resided  on  A 
or  npt,  he  gained  a  settlement:  but  I  am  not  «warethat  my  attention  was 
ever  before  particularly  pointed  to  the  distinction  between  a  legal  and  an  actual 
possession  of  such  property.  Here  indeed  the  pauper  was  corporally  resident 
upon  the  property  :  but  I  consider  that  the  jK>ssession  was,  properly  speakings 
in  the  lessee.  Now'  by  distinguishing  this  case  out  of  the  general  rule,  we 
are  splitting  the  rule  unnecessarily,  so  as  to  make  it  more  difiicult  for  the 
magistrates  below  to  act  upon  it.  That  the  rule  itself  is  lar^e  enough  to 
include  this  ca^e  appean  from  the  passage  cited  from  the  case  of  Ryslip  v.  Har^ 
ToWf  as  said  by  Lord  Holt,  and  also  from  the  opinion  of  the  Judges  in  JR.  v.  St, 
Nyott%  particularly  what  was  said  by  the  three  judges  who  agreed  in  opinion 
with  Lonl  C.  J.  £ee,that  if  a  man  "  have  lands  of  inheritance  in  the  parish  it 
is  not  necessary  that  the  jesidence  should  be  upon  the  lands ;  it  is  enough  if  he 
side  in  the  parish."  They  do  not  say, ''  if  he  have  lands  of  inheritance  in  pos* 
session  in  the  parish,"  ia:.  In  addition  to  these  is  the  case  of  R,  vv  Hasfield, 
upon  which  very  proper  comments  have  been  made.  The  reason  assigned  by 
Lord  C.  J.  Lee  why  die  boy  was  not  removable  wi^inthe  statute  of  Car.  2.  is, 
** because  he  had  an  estate  of  his  own  in  the  parish;"  he  does  not  say,  an 
estate  in  his  possession  or  occupation.  Upon  the  whole,  therefore,  I  would 
rather  abide  by  the  general  rule  than  qualify  it  with  the  exception  now  con- 
tended for,  which  does  not  seem  to  be  grounded  in  the  opinions  of  our  prede* 
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cessoTS.  .  And  therefore,  I  am  of  opinion  that  a  settlement  was  gained  in 
Sedgfield. 

liAWiiBNcys,  J.  I  mast  own  I  have  great  doubts  upon  this  subject  If  I 
thought  that  the  rule  had  been  once  settled  so  as  to  embrace  the  point  before 
us,  whichever  way  the  decision  had  been  I  would  on  no  account  disturb  it. 
I  have  always  conceived  the  rule  to  be,  that  where  a  man  is  in  the  occupation 
of  an  estate  of  whatever  value  which  came  to  him  by  operation  of  law,  he 
may  gain  a  settlement  by  residing  in  the  same  parish  for  forty  days :  but  I 
cannot  find  any  case  where  if  he  parted  with  the  possession  the  same  rule  has 
prevailed.  On  the  contrary,  the  reasoning  of  the  Judges  in  the  several  cases 
referred  to  seems  rather^  go  the  other  way.  In  Rydvp  v.  Harrow,  Salk. 
^4,  Lord  Holt  assigns  as  a  reason  for  the  rule  which  has  been  tnentioned, 
that  '*  the  act  of  Gar.  2.  never  meant  to  banish  men  from  the  enjoyment  of 
their  own  lands ;"  which  only  applies  to  a  case  of  actual  occupation.  So  ui 
the  case  alluded  to  of  R.  v.  Aythrop  Rooding,  Burr.  S.  G.  414,  the  reason 
assigned  by  Foster,  J.  why  a  man  should  not  be  removed,  from  his  own  is 
'*  because  none  shell  be  disseised- of  his  freehold."  But  how  is  he  dismited 
by  the  removal,  if  he  had  before  let  it  to  another  ?  He  loses  no  right  which 
he  before  enjoyed ;  he  is  still  entitled  to  receive  his  rents  the  same  as  before, 
and  he  could  have  had  no  more  .if  he  had  remained  in  the  same  parish. 
If  however  the  last  case  mentioned  of  R,  v.  Hasfidd  had  decided  the  point, 
I  should  have  abided  by  it :  but  it  does  not  appear  upon  the  statement  of  the 
case  that  the  gfrandmomer  was  not  living  at  the  time  in  the  house  of  the  in- 
fant, and  therefore  she  might  be  considered  as  having  a  possession  for  the  in- 
fant, which  would  be  the  same  thing  for  this  purpose  as  his  actual  possession. 
It  is  difficult  to  say  how  for  the  argument  maybe  carried.  A  man  may  have 
a  legal  title,  and  yet  be  out  of  possession :  would  it  be  contended  that  in  such 
a  case  he  might  gain  a  settlement  by  forty  days  residence  in  the  same  parish  ? 
Would  the  same  rule  extend  to  the  case  of  one  who  has  a  reversionary  inter- 
est ?  Upon  the  whole,  not  thinking  that  the  cases  have  hitherto  gone  further 
than  to  give  a  settlement  to  one  who  is  in  possession  of  his  own  estate,  I 
have  great  doubts  how  far  the  rule  ought  to  be  extended  further.  Here  I 
cannot  consider  the  pauper  as  being  in  possession  of  the  premises  at  the  time. 
He  was  merely  permitted  to  reside  there  for  a  special  purpose  by  the  licence 
of  die  tenant,  who  might  have  turned  him  out  at  a  moment's  warning. 

L^  Bi^Nc,  J.  This  is  a  new  question  of  which  I  also  have  great  doubts, 
and  skoald  like  to  have  further  time  for  consideration.  There  are  expressions 
which  have  a  contrary  tendency  to  each  other  in  the  very  same  ease,  and 
coming  from  the  same  Judfe.  For  in  RgsLip  v.  Harrow,  Lord  Holt  is  first 
made  to  say,  that  the  law  taices  notice  of  fiteeholders,  &c.;  from  whence  it  is 
to  be  inferred  that  he  thought  that  residence  in  a  parish  where  a  man  had  a 
freduM^  though  not  in  possession,  would  confer  a  settlement.  But  when  he 
had  before  said  that  the  statute  never  meant  to  banish  men  from  the  enjoyment 
of  their  own  lands,  it  seems  as  if  he  were  speaking  merely  of  persons  in 
possession  of  their  own  property.  It  cannot,  therefore,  be  conected  with  any 
certainty  lioW  the  fact  stood  in  mat  case.  So  in  the  case  of  R,  v.  Hasfield  A 
4oes  not  appear  whedier  the  boy,  though  too  young  to  be  in  the  actual  pos- 
session himself,  were  not  resident  with  his  grandmother  upon  his  own  proper- 
ty. If  so,  it  leaves  the  question  as  it  was  before.  As  to  the  circumstances 
of  the  present  case,  I  consider  it  to  the  be  the  same  as  if  the  pauper  had 
lodged  at  any  other  public  house  within  the  parish,  and  not  in  tiiat  oi  which 
he  was  the  landlord ;  for  it  is  stated  that  he  had  before  agreed  to  let  it  to 
Wood,  and  diat  Wood  had  actually  entered  and  occupied  the  premises,  and 
that  ^he  pauper  afterwards  resided  there  as  a  lodger  m  Wood^s  house.  He 
had  therefore  no  right  of  possession,  and  Wood  might  have  turned  him  out 
whenever  he  pleased.     This  therefore  must  be  considered  as  a  case  where 
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the  party  had  property  in  the  parish^  but  that  he  did  not  reside  on  it,  and  tfa&t 
anouerwaein  possession  of  it  And  that  brings  it  to  t&e  true  question, 
Whether  4uch  a  one  can  gain  a  settlement  by  residing  (Gt  40  days  in  the 
same  parish.  At  first,  I  thought  the  question  ha<l  been  decided  by  the  cases 
of  R.  y.  Sowton  and  R.  v.  St.  Nyatfs  ;  bu^  upon  looking  more  narrowlylnto 
them  I  find  there  are  circumstances  of  doubt  whether  the  party  were  nOt  in 
possession  of  the  property.  Perhaps  on  looking  further  into  the  cases,  and 
particularly  into  that  of  A  t.  Hasfield^  we  may  find  something  decisive  to  cU" 
lect  bur  judgments.  But  if  it  should  be  found  to  be  altogether  a  new  ques- 
tion, the  inclination  of  my  opinion  is,  thai  a  person  who  has  not  the  posses- 
sion but  only  the  property  of  an  estate,  and  right  to  receive  the  rents,  is  not 
inemoTable  from  the  pansh  where  such  estate  is  situated. 

Cur.  adv.  tndt. 
On  this  day  (the  former  opinions  having  been  delivered  two  days  before). 
Lord  Ksnyon,  G.  J.  said,  that  the  Court  had  looked  more  particularly  into  the 
case  of  £.  t.  Hasfieldy  and  they  were  now  all  of  opinion  upon  the  authority 
of  that  case(a),  which  governed  the  present,  that  the  settlement  was  in  Sedg* 
fdd. 

Both  Orders  quashed. 


.  Wood  &  Uxor  *,  Baron. 

1  Eaat,  269.    Feb.  6,  1801. 

Under  a  devise  to  A^  of  all  the  testator's  whole  estate  and  effects  real  and  personal,  &c.  "  wh» 
•«  ahall  hold  and  enjov  the  same  as  a  place  of  inheritance  to  her  and  hef  children  or  her  is-^ 
*^  rae  lor  ever.  And  if  it  shonld  so  happen  that  A.  shonltd  die  leaving  iko  child  or  child* 
**  TOO,  or  AJ*9  children  shoaid  die  withont  issae,"  then  over^  held,  that  A.  took  an 
estate-tail. 

THE  Master  of  the  Rolls  directed  the  following  case  to  be  ma4e  for  the 
opinion  of  this  Court. 

Thomas  Lowe^  deceased,  being  seised  in  fee-simple  of  divers  messuages, 
lands,  and  hereditaments  in  Hindley  in  Lancashire,  on  the  1st  of  Jtcrie  1793,  . 
by  his  will  duly  made  and  executed,  deyised  in  the  following  words :  "  I  pve 
^  and  bequeath  to  my  loving  wife  Ann  Lowe  now  living  with  me  all  my. 
*'  whole  estate  and  effects  real  and  personal  whatsoever,  to  have,  hold,  and.^n- 
"  joy  the  same  during  her  natural  life,  if  she  so  long  remain  my  widow,  but 
**  if  she  should  marry  again,  then  she  shall  have  50  shillings  a-year,  to  be  pai4 
•*  to  her  from  and  out  of  my  real  and  personal  estate  during  her  naturaliife,. 
**  by  my  executors  hereinafter  named ;  then  from  and  after  the  death  of  my 
"  aforesaid  wife  Ann  Lowe,  I  give  and  bequeath  to  my  daughter  Ann^  the 
**  wife  of  Joseph  Wood,  all  my  whole  estate  and  effects  real  and  personal,  and 
^  whutsoever  thereunto  belongeth,  and  also  all  my  household  goods  and  fumi-> 
^  ture  whatsoever  and  wheresoever,  who  shafl  hold  tod  enjoy  the '  same  as  a 
^  place  of  inheritance  to  her  and  her  childiren  or  her  issue  ior  ever^  And  if 
'*  it  should  so  happen  that  my  daughter  Ann  should  die  leaving  no  child  or 

(a)  In  the  report  of  the  same  case  in  2  Stra.  1182,  it  is  stated,  that  the  order  was  quashed 
■■  to  the  boy;  Ibr  as  to  him  he  was  tenant  in  fee  of  the  Ah  per  annnm ;  and  though  ^  it  wom 
not  tUiUd  that  K€  wtu  aehially  on  Ihai  spot,  jet  it  was  enough  that  he  had  tueh  an  ulat9  in 
ikle  fariakfrom  uihieKh*  cmUd  m4  bt  rtmovid.  It  n  also  to  be  collected  frokn  a  MS.  note 
of  tlie  late  Mr.  Matiirmant  that  the  boj  was  not  living  on  his  estate.  It  also  appears  that 
the  settlement  of  the  same  pauper  was  afterwards  disputed  spin  between  Ryslip  and  HM" 
dsn  parishes,  5  Mod.  416,  and  the  principal  qnestion  was,  Whether  Ryslip  was  concluded' 
by  the  former  order?  but  incidentally  stress  was  laid  on  the  circumstance  or  this  pauper  bav- 
iag  afri$kold  at  Btndtn.  Bolt^  C.  J.  save,  "  Let  a  man  be  settled  where  he  will,  we  ar» 
"an of  opinion  he  mav  go  and  live  where  he  haa  an  $itait»  aad  therefore  that  bO'migbt  have 
"gone  to  the  place  where  he  had  a  frtehold,'* 
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'*  children,  or  if  it  so  haf^n  my  daughter  AmCt  children  should  die  without 
"  issue,  then  I  order  and  direct  that  ail  vsLf  houses  and  hinds,  and  also  all  my 
'*  household  goods  and  furniture,  and  all  my  other  effects  whatsoever  shall  he 
'<  sold,  and  the  money  arising  therefrom  shall  he  divided  in  manner  and  fonn 
**  following ;  first,  my  .nephew  John  Bithell  of  HindUey  or  his  descendants, 
^  and  James  Lucas  of  Aspiel  or  his  descendatits,  shall  have  the  full  sum  of 
*^  100Z.,*that  is  501.  each.  Then  I  give  to  the  two  sons  of  Eleanor  Baron 
**  five  shillings  each,  and  likewise  to  Margaret  the  daughter  of  Alexander 
^  Lucas  the  sum  of  five  ahillings,  and  likewise  to  Joseph  Wood  the  sum  of 
*^  five  shillings ;  and  the  remainder  of  the  money  shall  he  divided  amongst  nky 
**  nephew  John  BUhell/tLnd  SibU  the  wife  of  James  Piatt ,  and  Betti^  the  wife 
**  of  Richard  Ashton^  and  Ann  the  wife  of  Robert  Harrisont  or  their  descend** 
**  ants,  and  likewise  James  Lucas  aforesaid,  and  Eleanor  the  wife  of  James^ 
^*  Baron,  and  Betty  the  wife  of  Lambert  Ainscough,  or  their  descendants^ 
**  which  shall  he  equally  divided  amongst  them  share  and  share  alike:  and 
"  lasUy,  I  nominate  my  wife  Ann  Lowe^  and  my  nephew  Jokn  BUhellf  ahd 
'*  Alexander  Winnard,  my  lawftil  ezeculocs«" 

The  testator  died  soon  after  the  makii^  of  his  said  will  widiout  altering  or 
revoking. the  same,  leaving  his  widow  Ann  Lowe  and  his  daughter  Ann 
Wood  hun  surviving.  The  testator's  widow  is  since  dead.  At  the  time  the* 
testator  made  his  said  will,  and  at  the  time  of  his  death,  his  daughter  Ann 
Wood  had  one  child  only,  which  is  now  living  ;  hut  she  haa  since  had  sev* 
eral  other  children,  all  of  whom  are  also  now  in  heing.  The  defendant  pur- 
chased from  the  pkintifis  a  part  of  the  lands  devised  to  the  plaintiff  Ann  / 
and  a  hill  was  filed  hy  the  plaintiffs  against  him  to  compel  a  specific  perform- 
ance. The  defendant  hy  ms  answer  offered  to  perform  his  part  and  pay  the 
purchase  money,  if  the  Court  should  he  of  opinion  that  tne  plaintiff  Ann 
Wood  could  make  a  good  title.  The  question  for  the  opinion  of  the  Court 
was.  Whether  under  the  will  of  the  testator  Thomas  Lowe  his  daughter  the 
said  Ann  Wood  took  an  estate-tail,  or  an  Estate  for  life  cmly  m  the  demised 
premises  ? 

Holroyd  for  the  plaintiff  contended,  that  Ann  Wood  took  on  estate-tail,  and 
consequently  that  hy  her  and  her  husband  suffering  a  recovery  they  could 
makQ  a  good  title.  Foi:  though  according  to  WUa^s  case,  6  Cow  16,  if  there  be 
a  devise  to  one  and  his  i3sue  or  children,  and  he  then  have  issue  living,  the  is- 
sue will  take  immediately,  unless  there  be  a  manifest  intent  to  the  contrary  to  be 
collected  from  the  whole  will ;  yet  that  only  holds  where  the  estate  is  given 
to  the  children  by  express  words ;  whereas  here  the  gift  is  to-  Ann  Wood 
alone,  "irAo  shall  enjoy  the  same  as  a  place  of  inheritance  to,  her  and  her 
children,"  &c.  There  is,  therefore,  an  express  estate  of  inheritance  given  to 
her.  Besides  which  the  general  intent  of  the  testator  would  be  defeated  if 
the  children  took  any  estate  ;  for  as  there  are  no  cross  remc^ders  given,  and 
they  cannot  be  raised  by  implication  between  more  than  two,  the  remainder 
over  would  take  effect  on  the  death  of  any  of  them  in  dispersion  of  the  rest 
of  Ann  Wood's  issue.  He  also  referred  to  Boe  v.  Applin,  4  Term  Rep.  82,  and 
Ihe  V.  Synitht  7  Term  Rep.  531,  to  shew  that  a  particular  must  yield  to  a 
general  intent  where  both  cannot  stand  together. 

Manleyj  contra,  insisted  that  this  case  fell  expressly  within  the  rule  laid 
down  in  Wildes  case,  that  if  a  man  devise  land  to  A.  and  to  his  children  and 
issue,  and  he  have  then  issue,  the  issue  shall  take  a  joint  estate  for  life  with 
A,  [Lord  Kenyon  observed,  that  there  were  other  words  here ;  namely,  that 
Ann  Wood  should  enjoy  the  estate  as  an  inheritance  to  her  and  her  children 
or  issue  for  ever,"]  If  those  words  were  construed  to  give  Ann  Wood  a  fee, 
it  would  make  the  limitation  which  follows  an  executory  devise.  Lord  Ken* 
ytm.  As  an  executory  devise  it  would  be  too  remote,  being  afler  an  indefinite 
failure  of  issue].  It  is  merely  after  failure  of  issue  of  the  first  taker,  and 
ther^re  not  too  remote  ;  for  in  one  event  it  is,  **  if  Ann  should  die  leavii^ 
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**  no  child  or  children."  In  Porter  v.  Bradley^  3  Terra  Rep.  143,  the  devise 
was ^*  to  one  and  kis  heirs  and  assigns  for  ever,"  and  if  he  die  leaving  no  is- 
sue behind  him,  then  over ;  and  there  the  limitation  over  was  holden  good  by 
way  of  executory  devise.  So  in  Roe  v.  Jeffery^  7  Term  Rep.  531,  after  a  de- 
vise to  T.  F.  in  fee  the  testator  added, ''  and  in  case  T.  jP.  should  depart  this 
*^  life  and  leave  no  issue,  then  to  E,  M.  and  S.,  or  the  suxvivor  or  survivors 
**  of  them  share  and  share  alike."  This  latter  was  holden  a  good  executory 
devise. 

Lord  Kbnyon,  C.  J.  In  cases  of  this  sort  one  spells  as  it  were  every  word 
in  order  to  get  at  the  real  intention  of  the  testator.  In  Porter  v.  Bradley  the 
words  were,  "  leaving  no  issue  behind  him,''  In  Roe  v.  Jeffery  the  words 
were^  "  in  case  he  should  depart  and  leave  no  issue,"  and  the  limitation  over 
was  of  estates  for  lives  to  persons  then  in  esse.  These  circumstances  shewed 
that  the  jtestators  in  the  respsclive  instances  meant  to  confine  the  limita- 
tions over  to  the  event  of  a  dying  without  issue  at  the  time  of  the  death  of 
the  first  taker.  But  it  is. a  general  iincontrolUble  rule,  that  that  which  may 
take  place  as  a  remainder  shall  never  take  place  as  an  executory  devise  :  and 
at  present  it  appears  to  me  that  Ann  Wood  took  an  eetate-tail :  however,  we 
jffm  consider  the  case,  and  certify  our  opinion. 

Aftei\vards  the  following  certificate  was  sent  to  the  Master  of  the  RollJc : 
This  case  has  been  argued  before  us  by  counsel ;  we  have  considered  it, 
and  are  of  opinion,. that  under  the  will  of  the  testator  Thomas  Lowe,  his  daughter 
Ann  Wood  took  an  estate  tail  in  the  premises  devised  to  her  by  the  said  will. 

Kbnyon. 

S.  Le  Blanc. 


Goodtitle  on  the  demise  of  George  Sweet  v.  John  Bidlake 
Hprring,  Joseph  Horaebrook,  and  John  Hittow. 

1  East,  264.     Feb.  6,  1801. 

Under  a  devise  to  A.  for  her  natural  life,  witboat  impeacbment  of  waste,  remainder  to  tms- 
tees  to  preserve  contingent  remainders,  remainder  to*the  htirt  malt  of  the  body  of  A,  to  be 
begotten,  severally,  successively,  and  in  remainder  one  after  another  according  to  senioritv, 
&c.  the  elder  oituch  sons  and  the  heirs  male  of  bis  body  being  always  preferred  beibre  the 
jo«nger  of  tuch  ton  and  mm  and  the  heirs  male  of  their  bodies,  and  ip  default  of  such  is- 
sue, to  the  daughter  and  daughters  of  the  body  of  j9.  as  tenants  in  common  in  tail,  re- 
mainder over;  held  A.  only  took  an  estate  for  life,  and  that  the  words  heirt  mate  of  her  body 
were  explained  by  the  subsequent  words  to  mean  first  and  other  eont,, 

THIS  was  an  ejectment  for  certain  manors,  messuages,  and  land  lying  in 
the  parishes  of  Eggloskerry  North  and  SotUh  Pethervryn,  and  several  other 
parishes  in  the  county  of  Cornwall^  under  a  demise  laid  on  the  28th  of  May, 
1800,  At  the  trial  before  TAomjuon,  B.  at  the  last  assizes  at  Bodmin^  a  spe- 
cial yerdict  was  found,  stating  in  substance,  that  Elizabeth  Long  at  the  time 
of  making  her  will,  and  at  her  death,  was  seised  in  fee  of  the  demised  pre- 
mises, which  she  became  entitled  to  on  the  death  of  her  late  brother  John 
SpaceaC  Long;  and  being  so  seised,  on  the  11th  of  December,  1763,  made  her 
last  will  in  writing  of  tiuit  'date,  duly  executed  and  attested  to  pass  lands, 
whereby  she  devised  as  follows :  As  for  and  concerning  all  manors,  messua- 
ges, tenements,  lands,  hereditaments,  and  premises,  advowsons,  &c.  and  rights 
of  pa^onage  whatsoever,  and  wheresoever  whereof  she  should  be  possessed 
or  entitled  unto  at  the  time  of  her  decease,  situate,  lying  and  being  m  the  se- 
veral counties  of  Devon,  Cornwall,  the  county  of  the  city  of  Exeter  oi  else- 
where, she  gave  and  devised  the  same,  with  all  and  singular  their,  each 
and  every  of  their  rights,  members,  hereditaments,  and  appurtenances  what« 
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soever,  unto  Oliver  Baron  and  George  Stceet  (the  lessor  of  the  plaintiff)*  and 
their  heirs,  for  and  upon  the  several  uses  and  trusts  thereinafter  limited  and 
declared,  (viz.)  To  the  use  of  and  in  trust  for  her  sister  Margaret  the  wife 
of  C.  Davie  and  her  assigns  during  her  natural  life,  without  impeachment  of 
waste,  remainder  to  the  same  trustees  to  preserve  contingent  remainders ;  and 
from  and  after  her  decease,  then  to  the  use  of  and  in  trust  for  the  heirs  male 
of  the  body  of  the  said  Margaret  Davie  to  be  begotten,  severally,  successive- 
ly, and  in  remainder  one  after  another  as  they  and  every  of  them  should  be 
in  seniority  of  age  and  priority  of  birth,  the  elder  of  sucn  sons  and  the  heirs 
male  of  his  body  lawfully  issuing  being  always  preferred,  and  to  take  before 
the  younger  of  such  son  and  sons  and  the  heirs  male  of  his  and  .their  body 
and  bodies ;  and  for  want  and  in  default  of  such  issue  then  to  the  use  of  and 
in  trust  for  all  and  every  the  daughter  and  daughters  of  the  body  of  the  said 
Margaret  Davie  to  be  begotten,  to  be  equally  divided  amongst  them,  if  more  than 
one,  share  and  share  alike,  to  take  as  tenants  in  common  apd  not  as  joint-tenants, 
and  of  the  several  and  respective  heirs  of  the  body  and  bodies  of  such  daugh- 
ter and  daughters ;  and  in  default  of  such  issue  then  to  the  use  of  and  in 
trust  for  her  cousin  the  ^id  George  Sweet  and  his  assigns  for  and  during  the 
term  of  his  natural  life  without  impeachment  of  waste,  and  from  and  after 
the  determination  of  that  estate  then  to  the  use  and  behoof  of  him  the  said 
Oliver  Baron  and  his  heirs  during  the  natural  life  of  the  said  George  Sweety 
upon  trust  to  preserve  contingent  remainders  ;  and  from  and  after  the  decease 
of  the  said  George  Sweet,  then  to  the  use  of  and  in  trust  for  the  heirs  male 
of  the  body  of  the  said  George  Sweet  to  be  begotten,  severally,  successively, 
and  in  remainder  one  after  another  as  they  and  every  of  them  should  be  in  se- 
niority of  age  and  priority  of  birth,  the  elder  of  such  sons  and  the  heirs  male 
of  his  body  lawfully  issuing  being  always  preferred  before  the  younger  of 
such  son  and  sons  and  the  heirs  male  of  his  and  their  body  and  bodies ;  and 
for  want  and  in  default  of  such  issue,  then  to  the  use  of  and  in  trust  for  all 
and  every  the  daughter  and  daughters  of  the  body  of  the  said  George  Sweet 
to  be  begotten,  to  be  equally  divided  amongst  them  (if  more  than  one)  share 
and  share  alike,  as  tenants  in  common  and  not  as  joint-tenants,  and  of  the 
several  and  respective  heirs  of  the  body  and  bodies  of  such  daughter  and 
daughters  >  and  in  default  of  such  issue,  then  to  the  use  and  behoof  of  the 
right  heirs  of  her  the  said  Elizabeth  Long  for  ever,  and  to  and  for  no  other 
use,  end,  intent,  or  purpose  whatsoever. 

On  the  26th  of  June  1769,  the  testatrix  died,  whereupon  Margaret  Davie 
entered  and  was  seised,  &c.  On  the  1st  of  January  1776,  Charles  Davie 
died,  leaving  Margaret  h\s  wife  the  devisee  him  surviving,  who  by  indentures 
of  lease  and  release  of  'the  5th  and  6th  of  December^  1776,  made  a  tenant  to 
the  pracipe  and  suffered  a  common  recovery,  and  afterwards  by  her  will  dat- 
ed 20th  of  Ocfoier  1786,  duly  executed  and  attested  to  pass  lands,  devised 
the  premises  in  question  to'the  defendant  John  Bidlake  in  fee  ;  and  afterwards 
died  on  the  16th  ^  of  May  1799,  without  ever  having  had  any  issue ;  after 
whose  death  Bidlake  entered  and  was  seised,  and  in  Hilary  term  40  Geo.  3, 
levied  a  fine  with  proclamations  ;  and  after  such  fine  levied,  and  within  five 
years  after  the  death  of  Margaret  Davie,  and  within  one  year  before  the  com- 
mencement of  this  suit,  George  Sweet  the  lessor  of  the  plaintiff  (Oliver  Baron 
being  then  dead)  entered  upon  the  premises  and  ejected  the  said  John  Bidlake, 
and  demised  the  same,  &x:. 

Tripp,  for  the  lessor  of  the  plaintiff,  insisted  that  Margaret  Davie  took  on- 
ly an  estate  for  life,  with  remainder  to  her  children  as  purchasers.  Plain 
words  giving  an  estate  tail  will  indeed  prevail,  unless  there  be  a  plain  intent 
only  to  give  an  estate  for  life.  Now  here  is  an  express  limitation  of  the  es- 
tate in  strict  settlement.  First,  there  is  an  express  estate  to  her  for  life,  then 
to  trustees  to  preserve  contingent  remainders ;  then  indeed  there  is  a  limita- 
tion to  the  heirs  male  of  her  body,  but  the  testatrix  in  the  same  sentence  pro- 
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ceeds  to  point  out  what  heirs  male,  namely,  sons,  in  succession,  the  elder  of 
such  sons,  &c.  to  he  preferred ;  and  therefore  designating  them  as  purchasers 
to  take  in  their  own  right,  and  not  hy  descent'  from  their  mother.  Besides,  if 
the  li^tation  to  the  heirs  male  of  the  hody  of  Margaret  Davie  is  te  gi^e  her 
ah  estate  tail,  the  suhsequent  limitation  to  the  daughters  must  be  obliterated ; 
for  it  cannot  be  contended  that  those  words  would  give  her  an  estate  in  taU 
generali  but  only  in  tail  male.  And  even  if  she  took  an  estate  in  tail  general* 
&e  daughters  would  take  in  a  difierent  way  from  what  the  testatrix  designed : 
for  she  has  directed  them  to  take  as  tenants  in  common,  which  they  would  not 
otherwise  do,  but  as  coparceners.  He  also  cited  Loioe  or  Law  v.  JDavis^  2  Ld. 
Ray.  1561 ;  2  Stra.  849.  &  Fitzg.  112,  as  in  point :  that  was  a  devise  to  B. 
and  his  heirs  lawfully  begotten,  viz.  the  first,  second,  and  every  other  son  sue* 
cessively  lawfully  to  be  begotteUf  and  the  heirs  of  the  body  of  such  first,  second, 
and  every  other  son,  6cc.  according  to  seniority ;  •  and  in  default  of  such  issue,  to 
the  devisor's  own  right  heirs.  There  it  was  holden  that  the  latter  words  explain- 
ed the  former,  and  that  B.  took  only  an  estate  for  life  and  not  in  tail.  That  case 
was  even  stronger  than  the  present ;  for  there  was  no  express  estate  for  life,  giv- 
en to  j9.  as  in  this  case  to  M.  D.  >  So  in  (ringer  v.  tVhitey  Willes,  348,  the 
devise  was  to  A,  for  life,  remainder  to  the  male  children  of  A,  in  succes- 
sion and  their  heirs,  aitd  in  default  of  such  male  children  to  the  female  chil- 
dren and  their  heirs,  and  in  case  A.  died  without  issue,  then  over ;  and  held 
that  A.  took  only  an  estate  for  life.  And  there  Lord  C.  J.  Willes  speaking 
of  Legatt  V.  Setoell,  2  Vem.  551,  which  he  observes  was  the  only  case  which 
had  the  least  resemblance  to  the  contrary,  (and  from  which  judgment  Tracy, 
J.  dissented,)  says,  that  there  the  words  were  "  heirs  of  the  body,'^wbichtfa;  vi 
termim  even  in  a  deed  would  create  an  estate  tail.  But  he  adds,  that  if  the 
first  words  had  been  *'  issue"  or  ~"  children,"  all  the  Judges  were  of  Opinion 
that  W»  Legatt  would  only  have  had  an  estate  for  life.  And  that  they  went 
on  this  rule,  that  where  in  the  beginning  of  a  will  an  express  estate  is  given, 
it  shall  not  be  afterwards  altered  by  implication,  though  it  may  by  express 
words*  And  then  he  distinguishes  that  case  from  Law  v.  Davis,  for  that  in 
the  former  there  were  no  express  words  to  alter  the  estate  first  given,  as  there 
were  in  Law  v.  Davis.  The  same  reasoning,  therefore,  will  serve  to  distin- 
guish this  from  the  case  of  Legatt  v.  Sewell.  Upon  that  distinction  also  the 
case  of  Sayer  v.  Masterman,  Ambl.  344,  turned,  where  the  first  taker  took  an 
estale  tail,  it  being  devised  to  him  and  the  heirs  of  his  body,  the  males  having 
peference  and  succeeding  according  to  their  births ;  which  latter  words  the 
Court  said  expressed  no  more  than  what  the  law  directs.  But  here  the  legal 
descent  is  altered.  .  That  case,  however,  was  decided  without  adverting  to  me 
case  of  Ginger  v.  White,  which  though  determined  before  was  not  published 
till  afterwards. 

Lens,  Seiit.,  contra,  contended  that  Margaret  Davie  took  an  estate  tail  W 
the  w<»rds  of  th6*will,  and  from  the  general  intent  of  the  testatrix.  The  words 
used  here  are  materially  different  from  those  in  Law  v.  Davis.  There  the 
testator  expressly  declared  what  *^  heirs  lawfully  begotten"  he  meant,  viz. "  the 
**  first,  second,  and  every  other  son,"  &c.  whereas  here  the  estate  i»  limit- 
ed to  '^  the  heirs  male  of  the  body  to  be  begotten  severally,  successively,  and 
*'  in  remainder  one  after  another,"  kc;  which  is  no  more  than  the  law  would 
have  done.  It  is  true,  that  words  used  in  their  usual  legal  fu:ceptation  in  the 
fint  part  of  a  will  may  be  controlled  by  subsequent  words,  and  the  whole 
will  must  be  read  together ;  but  then  the  intention  of  the  testator  to  control 
the  former  words  must  be  manifest  and  express.  Now  <'  heirs  of  the  bo- 
dy" are  words  peculiarly  appropriated  to  carry  an  estate-tail,  and  they  have 
never  been  construed  to  be  words  of  purchase  unless  such  an  intent  has  been 
poeittvely  expressed.  If  the  subsequent  words,  "  the  elder  of  such  sans,*'  &c. 
being  always  to  be  preferred  to  the  younger  of  such  son  and  sons,  iec.  must 
be  taken  to  mean  the  son  and  sons  of  Margaret  Davie,  as  an  explanation  of 
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what  was  meant  by  the  antecedent  Words,  "  heirs  male  of  the  body  ;*'  then  in- 
deed the  case  would  be  governed  by  Law  v.  Davis  ;  but  they  do  not  necessa- 
rily import  that,  and  mu8t  rather  be  taken  to  mean,  son  and  sons  in  succession 
at  all  times  during  the  continuance  of  the  male  descendants  of  Margaret 
Davie,  [Lord  Kitnyon,  Words  of  purchase  cannot  be  applied  to  the  second 
generation  beyond  those  in  esse.]  In  Law  v.  Davis  the  explanatory  words 
**  son  and  sons,"  &c.  expressly  referred  to  the  sons  '*  of  the  body  of  the  said 
Benjamin,^*  the  first  taker.  And  so  it  was  in  Ginger  t.  White,  and  Lisle  ▼. 
Gray^  2  Lev.  223.  PoUet,  682.  But  here  the  words  "  such  son  and  sons,'* 
&c.  are  not  expressly  said  to  be  son  and  sons  of  Margaret  Davie. .  Next,  the 
words  **seyemlly,  successively,  and  in  remainder,"  &c.  do  not  stand  in  the 
way  of  construing  this  to  be  an  estate  tail  in  the  first  taker,  as  was  holden  in 
Jones  Y,  Morgan^!  Bro.  Ch.  Cas.  206.  [Loxdi  Keny&n.  Thei^'were  no 
superadded  words  of  limitation  in  that  case  to  the  devise  to  the  heirs  male. 
I  argued  the  case.]  But  it  shews  that  those  words  alone  will  not  prevent  an 
estate  tail  going  to  the  first  taker.  Sayer  v.  Masterman,  Ambl.  3^,  Is  to  the 
same  effect.  In  Ginger  v.  White  the  devise  was  to  the  male  children  of  the 
first  taker  in  succession,  which  word  children  is  naturally  a  word  of  purchase : 
but  here  the  devise  is  to  the  heirs  male  of  the  body,  which  are  naturally  words 
of  limitation.  Then  the  subsequent  limitation  to  the  daughters  is  objected  as 
inconsistent  with  this  construction :  but  if  the  general  intent  will  best  be 
effectuated  by  giving  Margaret  Davie  an  estate  in  tail  male,  the  particular  in- 
tent must  give  way.  That  difRculty,  however,  may  be  gotten  rid  of  in  two 
ways,  either  by  Margaret  Davie  taking  an  estate  in  tail  general,  or  by  her 
taking  an  estate  in  tail  male,  with  remainder  in  tail  general  to  her  daughters. 
And  though  the  devise  to  the  daughters  might  thereby  lapse  m  the  event 
of  their  dying  before  it  vested,  yet  that  would  be  better  than  cutting  ofif 
the  succession  of  any  of  the  heirs  male  of  Margaret  Davie  who  were  intend- 
ed to  b«  preferred,  which  would  be  the  case  if  the  eldest  son  died,  leaving  a 
son  in  the  lifetime  of  the  testatrix.  Neither  is  there  any  provision  made  in' 
the  will  for  the  daughters  of  M.  D.^s  sons.  Upon  the  whole,  although  there 
are  inconveniences  both  ways,  yet  by  giving  her  an  estate  tail  the  general  in- 
tent may  be  better  efiectuated,  according  to  th6  doctrine  in  Roe  d.  Dodson  v. 
Grew,  2  Wills.  322,  which  was,  that  the  remainder  over  should  not  take  ef- 
fect till  failure  of  the  issue  of  M,  D, 

Tripp,  in  reply,  observed  that  the  cases  of  Roe  v.  Grew,  Rohinson  v.  Rob- 
inson, Doe  V.  Applin,  and  others  of  the  same  class,  only  shew,  that  where 
there  is  a  manifest  intent  upon  the  whole  will  that  all  the  issue  of  the  first 
taker  should  take  before  the  estate  went  over,  and  there  were  no  words  te 
effectuate  that  intent  without  giving  an  estate  tail  ^o  the  first  taker,  that  con- 
struction should  prevail :  but  here  there  are  sufficient  words  to  carry  the  ap- 
parent intent  into  effect,  without  having  recourse  to  such  an  artificial  construc- 
tion. No  satisfactory  answer  has  been  given  to  the  objection,  that  the  limita- 
tion to  the  daughters  will  be  struck  out  of  the  will  by  giving  M.  D.  an  estate 
in  tail  male,  (for  there  is  no  pretence  for  her  taking  an  estate  in  tail  general). 
And  this  case  is  even  stronger  in  that  respect  for  letting  all  the  limitations 
stand  than  Law  v.  Davis ;  for  there  the  heirs  general  might  have  come  in 
notwithstanding  the  first  taker  had  an  estate  tail ;  but  here  the  daughters  will 
be  excluded  by  such  a  construction.  It  would  be  a  new  and  unnatural  con- 
struction* to  give  the  ancestor  an  estate  in  tail  male,  \vith  a  subsequent  limita- 
tion to  the  daughters  as  purchasers :  and  unless  the  testatrix  had  so  positively 
expressed  it,  the  Court  would  not  imply  such  an  intention.  Here  the  eldest 
son  of  M.  D,  was-  so  described,  because  not  being  in  esse  he  could  not  be 
otherwise,  designated.  It  plainly  was  not  the  intent  of  the  testatrix  to  enable 
M,  D,  to  destroy,  all  the  subsequent  limitations  to  the  objects  of  her  bounty. 

Lord  Kenton,  C.  J.  I  have  not  the  smallest  doubt  upon  this  case.  The 
intention  is  most  obvious  to  give  the  first  taker  only  an  estate  for  life ;  but  if 
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that  intention  could  not  be  carried  Lato  efiect  without  shaking  a  positive  rule 
of  law  I  should  certainly  bow  to  the  decisions.  The  case  of  Colson  v.  CoU 
tony  2  Atk.  246,  went  on  that  ground ;  and  so  afterwards  did  Perryn  v.  Blake^ 
4  Burr.  2581,  in  the  Exchequer-chamber  ;  where  the  Judges  thought,  that 
after  the  rule  of  law  in  Shelly's  case  had  governed  so  many  subsequent  de- 
cisions, however  imperfect  in  itself  as  a  rule  for  construing  the  intention  of  a 
testator,  it  was  necessary  to  abide  by  it. .  That  rule,  however,  is  only  estab- 
lished to  the  extent  in  which  it  is  to  be  found  in  Shelly' s  case,  1  Co.  104  b, 
to  this  efiect,  that  if  an  estate  of  freehold  be  given  to  a  man,  and  either  medi- 
ately or  immediately  in  any.  part  of  the  same  instrument  an  estate  is  limited 
to  the  heirs  of  his  body,  the  latter  limitation  will  unite  with  the  former,  and 
give  him  an  estate-tail.  But  it  never  has  been  decided  that  those  words  might 
not  be  otherwise  explained  in  the  will  by  the  testator  himself.  They  were  so 
explained  in  Law  v.  Davis,  There  the  question  was,  Whether  the  words 
^*  heirs  lawfully  to  be  begotten''  could  not  be  explained  by  the  subsequent 
words  to  meaB  heirs  of  a  certain  description  ?  In  other  words,  Whether  the 
testator  could  not  say  **  by  heirs  lawfully  to  be  begotten  I  mean  the  first  and 
other  sons  successively,"  &c.  of  the  first  taker.  Of  this  there  could  be  no 
doubt.  la  former  times,  indeed,  greater  strictness  was  attributed  to  the 
meaning  of  the  words  "  heirs  of  the  body,"  The  estate  which  was  the  sub- 
ject of  dispute  in  the  case  of  Law  v.  DavU  came  afterwards  to  a  gentleman 
who  was  not  perfectly  satisfied  with  the  decision,  and  would  have  it 
canvassed  again.  His  doubts  were  founded  upon  an  old  opinion  which  he 
had  discovered  of  Lord  Holt%  that  the  words  ''  heirs  of  the  body"  were  so 
positive  to  give  an  estate-tail  to  the  first  taker  that  they  could  not  be  gotten  rid 
of  by  subsequent  words.  That  opinion  I  have  seen  ;  but  it  was  certainly  too 
straight-laced  a  construction :  and  nobody  has  ever  since  doubted  but  that  the 
case  of  Lbw  v.  Davis  was  rightly  decided.  That  case,  however,  if  it  wanted 
confirmation,  has  been  fortified  by  the  subsequent  .decision  in  Doe  d*  Long  v. 
Lamingy  (of  which  his  lordship  read  a  note  of  Mr.  Filmer'Sy  taken,  as  he  said, 
more  accurately  than  that  by  Sir  Jawes  Burrow^)  The  Court  there  clearly 
thought,  that  the  subsequent  words  *'  as  well  females  as  males"  shewed  that 
the  testator  meant  the  words  "  heirs  of  the  body,"  &c.  to  be  words  of  de- 
scription of  the  persons  whom  he  intended  should  next  take,  and  not  words  of 
limitation.  I  well  remember  the  case  of  Jones  v.  Morgan.  There  were  no 
words  of  limitation  superadded  to  the  devise  to  the  heirs  male,  which  has 
been  always  holden  to  be  of  great  weight  in  cases  of  this  sort.  The  decision 
in  this  case,  however,  is  principally  governed  hy  the  case  of  Law  v.  Davis, 
and  Doe  v.  Laming^  which  fortifies  it.  It  is  unnecessary  to  go  through  all  the 
other  cases.  Bagshaw  v.  Spencer  Establishes  the  same  principle.  Li^e  v. 
Gray  is  stronger  still,  because  it  was  a  construction  on  a  deed.  Also  Coul- 
sony.,Cotilsonj  and  other  cases  might  be  mentioned.  All  conspire  to  shew- 
that  Margaret  Davie  took  only  an  estate  for  life,  and  not  in  tail.  If  it  had 
come  within  the  principle  of  the  case  of  Roed,  Dodson  v.  Grewy  where  a  par- 
ticular intent  could  not  by  law  take  effect  consistently  with  other  parts  of  the 
will,  we  must  have  gone  cy  pres  and  given  effect  to'  the  general  intent :  but 
that  class  of  cases  does  not  apply  to  the  present. 

Gbose,  J.  The  only  question  is,  Whether  the  words  "  heirs  male  of  the 
body  of  M.  D"  &c.  can,  by  the  subsequent  words,  be  explained  to  be  used  as 
words  of  purchase  ?  That  must  be  determined  by  considering  what  the  in- 
tent of  the  testatrix  was,  and  whether  such  intent  can  be  effectuated  within 
settled  rules  of  the  law.  The  intent  is  most  obvious  that  M,  D,  the  mother 
should  only  take  a  life-estate  ;  it  is  so  declared  in  express  terms.  Neverthe- 
less, if  it  were  shewn  to  be  inconsistent  with  the  whole  plan  of  the  will  that 
she  should  take  no  greater  estate,  there  are  subsequent  words  large  enough  to 
have  given  her  an  estate-tail :  but  here  it  is  consistent  with  the  whole  will 
that  the  words  "  heirs  male  of  the  body,"  &c.  should  be  restrained  by  what 
follows.     The  case  of  Law  v.  Davis  is  rather  stronger  than  the  present,  and 
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at  least  justifies  us  in  holding  that  the  words  "  heirs  male  of  the  body**  may 
be  restrained  to  mean  words  of  purchase.  Here  too  there  are  words  of  limi- 
tation added  to  the  devise  to  the  heirs  mate,  dec.  which  has  always  been  con- 
sidered as  a  strong  ingredient  in  cases  of  this  sort.  The  case  of  ti9U}  t.  Davis 
is  supported  by  that  of  Doe  v.  Laming  ;  and  to  these  may  be  added  Bagshaw 
y.  Spencer,  1  Ves.  142,  which  I  think  goes  the  whole  length  of  the  present 
case.  Therefore,  I  think  we  afe  fully  warranted  in  giving  effect  to  the  inten- 
tion by  deciding  that  Margaret  Davie  took  only  an  estate  for  life. 

Lawrbnce,  J.  The  question  is,  Whether  "  heirs  male  of  the  body  of 
'*  Margaret  Davie*!  is  descriptive  of  the  persons  whom  the  testatrix  afterwards 
calls  '*  son  or  sons  V*  Of  the  intention  there  can  be  no  doubt.  She  first  gives 
M.  D.  an  express  estate  for  life,  without  impeachment  of  waste,  then  to  trus- 
tees to  preserve  contingent  remainders,  then  after  M.  D.*s  decease  to  the  heirs 
male  of  her  body  to  be  begotten  severally,  successively,  and  in  remainder  one 
after  another,  &c.  All  this  was  unnecessary  if  the  testatrix  meant  to  give  M. 
D.  an  estate-tail.  But  then  she  goes  on,  '*  the  elder  of  such  sons  and  the  heirs 
"  male  of  his  body  to  be  preferred  before  the  younger  of  such  son  and  sons  ;** 
evidently  meaning  the  same  persons  whom  she  had  before  described  as  heirs 
male  of  the  body  of  M,  D.  Therefore,  this  falls  directly  within  i,he  case  of 
tduo  V.  Davis  ;  and  is  the  same  as  if  the  testatrix  had  said  ^  by  heirs  nude  of 
*^  the  body  I  mean  the  eldest  and  other  son  and  sons  of  M.  D.;"  and  if  she 
had  said  so  in  as  many  words,  it  cannot  be  questioned  but  that  the  former 
words  must  have  had  that  construction  put  upon  them.  Now  the  words  m^e 
use  of  are  in  effect  the  same.  Then  the  testatrix  proceeds  to  give  an  estate 
to  the  daughters  of  M.  D,  in  the  same  manner.  That  also  shews  that  by  the 
words  **  such  son  or  sorts**  she  meant  the  same  persons  whom  she  had  before 
described  as  the  heirs  male  ctf  AT.  D,  For  she  first  provides  for  the  sons  and 
then  for  the  daughters  of  the  first  taker.  It  is  no  answer  to  say,  that  by  this 
construction,  if  the  eldest  son  of  AT.  D.  had  died  in  the  lifetime  of  the  testa- 
trix leaving  a  son,  the  devise  would  have  lapsed,  and  the  grandson  been  disin- 
herited ;  for  if  the  obvious  metming  of  the  will  be  that  M.  D,  should  only 
take  for  life,  we  cannot  enlarge  that  estate  in  order  to  prevent  a  possible  in- 
eonvenience. 

Le  Blanc,  J.  There  is  no  rule  .of  law  to  prevent  the  words  "  heirs  male  of 
the  body'*  from  being  words  of  purchase,  if  they  are  clearly  so  intended  to 
be«  Now  here  the  testatrix  expressly  says,  *'  such  son  and  sons,**  plainly  re- 
ferring to  the  same  persons  she  had  before  described  as  ^leirsnude  of  the  body, 
Sec,  and  pointing  out  what  estate  they  were  to  take.  And  having  provided 
for  the  sons,  she  proceeds  to  provide  for  the  daughters  of  M.  D.,  which  con- 
firms the  construction  put  upon  the  former  words.  Therefore,  I  am  clearly  of 
opinion  that  Margaret  Davie  took  only  an  estate  for  life,  and  that  the  sons 
took  as  purGhasers(l). 


Lowndes  v.  Lowndes. 

1  East,  276.    Feb.  6,  1801. 

Applicatioo  to  let  aiide  awards,  thoagb  for  objecUons  appearing  on  the  face  of  tbem, 
be  made  within  the  time  limited  by  the  9  &  10  W.  8.  c.  15. 

A  RtJLE  was  obtained  to  shew  cause  why  an  award  should  not  be  set  aside 
for  defects  appearing  upon  the  face  of  the  award  itself;  against  which 

(1)  In  a  sabseqaeot  case  in  the  Common  Pleat,  reaembrmg  the  ease  in  the  text  in  sever- 
al respects,  the  Jadges  thonght  that  there  did  not  appear  upon  the  whole  will  together,  suffi- 
cient mdications  of  the  testator's  intention  to  restrain  the  legal  effect  of  the  woids  *'  heiia 
"  male  of  the  body,'*  and  to  convert  them  into  words  of  pnrchase.  Poole  v.  Poole,  8 
Bos.  &  Pull.  620.  Vkle  Lessee  of  F^ndUy  v.  Riddle,  8  Bum.  188,  where  the  principal  an- 
-thorities  are  collected. 
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Erskvne  now  shewed  cause,  and  objected  to  the  court  entering  into  the  con- 
sideration of  the  defects  stated  upon  the  award,  because  the  apphcation  had 
not  been  made  within  the  time  limited  by  the  stat.  9  &  10  W.  3.  c.  15,  which 
was  before  the  last  day  of  the  term  next  after  the  award  shall  be  made  and 
published ;  and  more  than  that  period  had  now  elapsed. 

Gibh$^  in  support  of  the  rule,  said  that  that  limitation  only  applied  where 
the  award  was  impeached  on  the  ground  of  corruption  or  undue  practice, 
which  was  matter  extrinsic  to  the  award  itself,  and  not  where  the  objection 
appeared  upon  the  face  of  it.  Besides,  the  award  having  been  made  a  rule  of 
court  gave  the  court  jurisdiction  over  it  independent  of  that  statute.  That  the 
reason  for  making  the  present  application  was,  because  the  parties  were  liti- 
gating upon  the  subject  matter  in  the  Court  of  Chancery,  and  it  was  thought 
that  ^the  award  might  be  considered  aa  conclusive  unless  it  were  set  aside,  al- 
though plainly  defective. 

The  Court  were  of  opinion  that  the  application  came  too  late  after  the  pe- 
riod limited.by  the  statute ;  and 

Lawrence,  J.  added,  that  in  Pedley  v.  Goddardy  7  Term  Rep.  73,  the  dis- 
tinction was  taken,  that  if  the  party  in  whose  favoux  the  award  was  made  ap- 
plied for  an  attachment  for  non-perfo^ande,  it  was  competent'  to  the. other  to 
enter  into  legal  objections  appearing  upon  the  face  of  the  award,  even  after 
the  period  limited  by  the  stat.  9  &  10  W.  3.  But  it  was  there  taken  for 
granted,  that  no  application  could  be  entertained  for  setting  it  aside,  however 
voidable  on  the  face  of  it,  unless  the  party  applied  in  time.  And  the  reason 
why  it  was  permitted  to  make  the  objection  in  the  former  case  was,  because 
upon  a  motion  for  an  attachment  the  party  would  be  without  remedy  if  the 
attachment  were  granted,  notwithstanding  the  illegality  of  the  award  ;  where- 
as if  the  party  were  left  to  his  remedy  by  bringing  his  action  on' the  award, 
it  would  be  competent  to  the  defendant  to  take  advantage  of  any  illegality  ap- 
pearing upon  the  face  of  it. 

Rule  discharg(;d(a). 


The  King  v.  Edwards. 

1  Gait,  276.    Feb,  7, 1801. 

A  (umviction  on  the  stat.  5  Geo.  8.  c.  14,  for  fiahiog  without  consent  of  the  owner  *.*  in  part  * 
of  a  certain  stream  which  runneth  between  JB.  in  the  pariah  of  A.  in  the  coonty  of  TV.  and 
C.  in  the  same  parish  and  county,"  quashed,  because  it  did  not  appear  that  the  mtermedi- 
Ble  coufse  of  the  stream  between  the  two  iirmini  in  which  the  offence  was  alleged  to  be 
committed,  waa  in  the  county  of  W,  and  within  the  jurisdiction  of  the  convicting  magistrate. 

THE  following  conviction  was  removed  into  this  court  by  certiorari  : 
Warwickshire.  Be  it  remembered,  that  on  the  27th  of  May,  40  Geo.  3,  at 
Aston  in  the  county  of  Wartoick,  Thomas  Chattock  of,  (&c.  came  before  me 
Rey.  B,  S.  one  of  the  justices  assigned  to  keep  the  peace  in  and  for  the  said 
county  of  W,  &c.  and  upon  oath,  &c.  gave  me  to  understand,  that  on  the 
25th  of  May  last  past,  the  defendant  did  fish  with  a  net  in  a  certain  river  or 
stream  called  Tame,  in  that  part  of  the  said  river  or  stream  which  runneth 
between  Bromford  Forge  in  the  parish  of  Aston  in  the  coUnty  of  Warmcky 
and  Castle  Bromwick  in  the  said  parish  of  Aston  in  the  said  county ;  of  the 
fishery  of  which  part  of  the  said  riyer  or  stream  Lord  Bradford  and  If,  Legge, 
Esq.  then  and  there  were  owners,  with  an  intent  and  attempt  then  and 
there  to  take,  kill,  and  destroy  the  fish  in  the  said  river  or  stream  so  situate 
as  aforesaid,  against  the  form  of  the  statute,  &c.  and  without,  the  consent  of 

y  

(a)  Vide  Zachary  v.  Shepherd,  2  Term  Rep.  781,  where  the  like  construction  was  put 
on  the  stat  of  9  &  10  W.  8,  though  there  were  no  charge  of  corruption  or  undue  practice, 
b«t  that  the  award  was  made  on  insniBcient  materials. 
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the  said  Lord  J3.  and  H.  L.,  or  either  of  them,  then  and  there  owners  of  that 
part  of  the  fishery  of  the  said  river  or  stream ;  he  the  defendant  not  then  and 
there  having  uny  just  right  or  claim  to  take,  kill,  or  carry  away  any  of  the 
fish  in  that  part  of  the  said  river  or  stream,  or  any  just  right  to  attempt  to 
take,  kill,  or  destroy  any  fish  in  that  part  of  the  said  river  or  stream  so  situated 
as  aforesaid,  the  said  part  of  the  said  river  or  stream  aforesaid  wherein  the 
■said  fish  were  so  intended  and  attempted  to  be  tak^,  killed,  and  carried  away 
by  the  defendant  not  being  then  and  there  in  any  park  or  paddock,  or  in  any 
garden,  orchard,  or  yard  adjoining  or  belonging  to  any  dwelling  house,  but  in 
other  inclosed  grounds  then  and  there  heing  private  property :  and  that  the 
said  Lord  B.  and  H.  Li  then  and  there  were  the  true  and  kwful  owners  of 
that  part  of  the  said  river  and  stream,  and  of  the  fishery  thereof;  and  that 
the  same  is  their  private  property  ;  and  that  the  defendant  had  not  then  and 
there  their  licence  and  consent,  or  the  licence  and  consent  of  eitheT  of  them. 
And  whereas  the  said  defendant,  after  having  been  duly  summoned  in  this 
behalf  to  appear  before  me  the  said  justice  this  dOth  of  May  instant,  &c.  at 
Aston  aforesaid,  in  the  county  aforesaid,  appeareth  and  is  present  in  order  to 
make  his  defence  against  the  said  charge  contained  in  the  said  information, 
and  having  heard  the  same  read,  i^  asked  by  me  the  jnstice  if  he  can  say  any 
thing  for  himself  why  he  the  defendant  should  not  be  convicted  of  the  offence 
charged  Ujpon  him  in  form  aforesaid,  who  plcadeth  and^th  he  is  not  guilty 
of  the  said  offence  ;  nevertheless  on  the  said  30th  May  instant,  dec.  at,  &c.  X 
F.  a  credible  witness  cometh  in  his  proper  person  before  me  the  same  justice, 
and  upon  his  oath,  &c.  deposeth  and  saith,  that  on  the  25th  of  May  last  past, 
in  the  year  aforesaid,  he  saw  the  defendant  with  one  W..  S.  drawing  a  draught 
net  in  the  said  river  or  stream  called  Tame,  which  runneth^between  Bramford 
Forge  in  the  parish  of  Aston  in  the  county  of  Wancickt  and  Castle  Bromwick 
in  the  said  parish  of  AsUm  in  the  said  county  of  Wizn^^'cA:. aforesaid,  to  take, 
kill,  or  destroy  the  fish,  or  attempt  to  take,  kill,  or  destroy  the  fish,  in  the  said 
part  of  the  said  river  or  stream  ;  and  that  the  said  part  of  the  river  or  stream 
is  not  in  any  park  or  paddock,  garden,  orchard,  or  yard  adjoining  or  belonging 
to  any  dwelling  house,  but  in  other  inclosed  grounds  then  and  there  being 
private  property  ;  and  that  Lord  B.  and  if.  i.  are  the  true  and  lawful  owners 
of  the  fishery  of  the  said  part  of  the  said  river  or  stream ;  and  that  the  defend-^ 
ant  had  not  then  and  there  the  licence  and  consent  of  the  said  Lord  B^ 
and  H,  L.,  or  either  of  them,  to  take,  kill,  or  destroy,  or  attempt  to  take,  kill,, 
or  destroy  the  fish  in  the  said  part  of  the  said  river  or  stream  ;  and  that  he 
the  defendant  had  not  then  and  there  any  just  right  or  claim  to  take,  kill,  or 
carry  away  any  of  the  fish  in  that  part  of  the  said  river  or  stream  so  situated 
as  aforesaid,  or  any  just  right  ot  claitn  to  attempt  te  take,  kill,  or  destroy  any 
of  the  fish  in  that  part  of  the  said  river  or  stream  so  situated  as  aforesaid.  It 
is,  therefore,  by  me  the  said  justice  upon  the  evidence  of  the  said  J.  F,  ad- 
judged, that  the  defendant  is  guilty  of  the  said  offence,  and  that  he  the  said 
defendant  be,  and  he  is  hereby  convicted  of  the  said  offence,  according  to  the 
form  of  the  statute  aforesaid ;  and  I  the  justice  do  award  and  adjudge,  that  for 
the  offence  aforesaid  he  the  defendant  hath  forfeited  the  sum  of  51,,  to  be 
paid  as  the  statute  directs  to  me  the  said  justice  for  the.  use  of  the  said  Lord 
B.  and  H.  L.,  as  owners  of  the  fishery  of  the  said  river  or  stream  so  situated 
as  aforesaid  where  the  said- offence  was  committed. 

Clarke  took  several  objections  to  the  conviction.  1.  It  does  not  appear  that 
the  offenee  was  committed  in  the  county  of  Warwick.  It  is  only  stated, 
that  the  defendant  fished  "  in  that  part  of  the  river  or  stream,  called  Tame 
"  which  runneth  between  Bromford  Forge  in  the  parish  of  A.  in  the  county 
"  of  W.  and  Castle  Brommck  in  the  said  parish  of  ^.  in  the  said  county.'* 
Non  constat  but  that,  though  both  the  termini  are  in  the  county  of  TFl,  yet  that 
the  part  of  the  stream  running,  between  them  in  Mrhich  the  defendant  fished 
may  be  in  another  county,  out  of  the  jurisdiction  of  the  convicting  magts 
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trate.  Such  a  circumstance  is  not  unusual.  2.  It  is  not  stated,  that  the  com- 
I^aiat  was  made  on  behalf  of  the  owners,  of  the  fishery,  or  by  their  coi^ent.  In 
R,  y.  Cordeni  4  Burr^  2279.  a  conviction  for  the  same  offence  was  quashed, 
because  it  neither  appeared  to  have  been  made  on  the  comphdnt  of  the  owner, 
nor  that  the  fact  was  done  without  his  consent.  Here  indeed  there  is  the  allega- 
tion diat  it  was  done  ynthout  the  consent  of  the  owners,  but  it  does^not  appear 
to  have  been  done  against  their  consent ;  and  as  the  view  of  the  several  acts  of 
the  22  at  23  Car.  2.  c.  25.  s.  7.,  the  4  &  5  W.  Sz;  M.  c.  23.  s.  5.,  and  the  5  Geo. 

3.  c.  14,  s.  3.  was  to  make  com^nsation  to  the  owner  for  the  private  injury 
by  givinff  him  the  penalty,  the  information  can  only  be  laid  before  the  justice 
by  or  (Ml  behalf  of  tne  owner  of  the  fishery,  which  it  is  not  so  stated  to  be  in 
this  instance,  and  therefore  there  does  not  appear  to  be  any  jurisdiction  in  the 
convicting  ma^strate  to  take  cognizance  o/  such  a  complaint  by  a  conunon  in- 
former. By  the  last-mentioned  act  the  owner  has  an  option  either  to  prose- 
cute before  a  magistrate  for  the  penalty,  or  to  bring  his  action  for  it,  which 
option  will  be  taken  away  if  a  third  person  may  elect  for  him  against  hia 
consent  to  lay  the  information  before  a  magis^te.  3.  I'he  evidence  stated 
to  prove  that  the  fishing  was  without  the  ccmsent  of  .the  owners  ought  not  to 
have  been  received,  since  no  third  person  could  swear  positively  to  that  &ct. 

4.  The  defendant  is  charged  with  baying  fished  >  in  the  river  "  with  an  intent 
and  attempt  to  take,  kilUand  destroy  the  '*  fish,"  &;c.,  and  the  justice  adjudges 
him  guilty  of  th^  offence  aforesaid.  Now  the  stat.  of  Geo.  3,  before  mention- 
ed, on  which  the  conviction  is  founded,  makes  it  an  offence  to  take,  kill,  or 
destroy  fish,  or  to  attempt  to  do  so.  The  information,  therefore,  in  describing 
the  otienee  ought  to  have  pursued  the  words  of  the  statute ;  but  neither  that 
nor  any  other  of  the  statutes  on  this  subj^t  describe  the  offence  as  here  stated, 
and  it  is  lefl  uncertain  of  what  offence  the  defendant  is  convicted.  R,  v. 
MaUifwm,  1  Burr.  679 ;  J^.  v.  Trelawney,  1  Term  Rep.  222 ;  and  R,  v.  Solo- 
monsr  lb.  249. 

Balguy,  contra,  after  attempting^  to  answer  the  first  objection  by  saying,  that 
the  Court  would  presume  that  the  river  was  in  the  same  county  as  the  two 
termini  mentioned  between  which  it  flowed,  and  which  were  stated  to  be  in 
the  county  of  Wanmck^  wasLjHroceeding  to  answer  the  other  objections  ;  but 

The  Court  said,  it  was  not  necessary  to  enter  into  the  subsequent  objections, 
because  the  first  was  decisive.  They  .could  not  presume  that  the  place  where 
the  offence  was  committed  was  within  the  jurisdiction  of  the  convicting  mag- 
istrate ;  but  it  must  expressly  so  appear.  Now  it  did  not  follow  that  the  intern- 
mediate  co\irse  of  the  stream  was  in  the  same  county  with  the  two  termini 
mentioned :  the  fact  wad  often  otherwise. 

Conviction  quashed. 


The  King  v.  The  Inhabitants  of  Islington. 

lEMt,288.    Feb.  7, 1801. 

Tlw  itatiitA  85  Geo.  8.  e.  101.  s.  4,  which  provide!  that  after  the  pMsiflg  of  the  act,  no- 
penon  who  ^hall  come  into  any  parish  shall  gain  a  settlement  by  being  rated  to  aav  tene- 
meat  ander  102.  a-year  yalae,  extends  to  persons  wbo  were  in  the  parish  at  the  nme  of 
the  pasHBc  Ifae  act. 


TWO  justices  by  an  order  removed  William  Oakley^  his  wife  and  chil- 
dren, from  the  parish  of  West  Walton  to  the  4)arish  of  Mington^  both  in  the 
county  of  Norfolk,  The  sessions  on  appeal  confirmed  the  order,  subject  to 
the  opinion  of  this  Court,  on  a  case  stating,  that  the  pauper  being  legally  set- 
tled in  the  parish  of  Jslingtony  was  resident  from  Mtchaelmas  1704  to  JnicA- 
aelmas  1796  in.  the  parish  of  West  Walton,  in,  a  tenement  of  the  yearly  value 
of  SI.    By  an  assessment  dated  the  2dth  August  1795,  for  the  rriief  of  the 
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poor  of  the  parish  of  West  Walt&n  from  the  precfeding  Lady^ay  to  the  fol- 
lowing Mu^iaelmas,  the  pauper  was  assessed  in  respect  6f  the  aforesaid  tene- 
ment at  the  rent  of  7L  a-year,  and  duly  paid  the  said  assessment. 

By  the  stat.  35  Geo.  3.  c.  101.  >s.  4.  it  is  enacted,  ?*  that  from  and  after  the 
***  passing  of  this  act  no  person  or  person's  whatsoever,  who  shall  corne  into  any 
"  parish,  towndhip,  or  place,  shall  gain  a  settlement  in  such  parish,  &c.  hy  be- 
•*  ing  charged  with  and  paying  his  or  their  share  towards  tne  public  taxes  or 
"  levies  of  the  said  parish,  &c.  for  and  on  account  or  in  respect  of  aiiy  tene- 
"  ment  not  being  of  the  yearly  value  of  lOZ." 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  pauper  being^ 
resident  in  the  parish  of  West  Walton  previous  to  the  22d  of  ftme  1795 
(the  day  on  which  the  said  act  took  efiect),  was  enabled  to  gain  a  settlement 
by  payment  of  the  rate  which  wds  made  in  the  subsequent  month  of  August 
as  from  the  preceding  Lady-day  ? 

Wood  and  Marsh  in  support  of  the  order  of  sessions  were  stopped  by  the 
Court. 

Hult&n^  contra,  contended  shortly,  that  the  statute  in  quesrtion  was  intend- 
ed to  operate  prospectively  upon  those  only  who  should  come  into  any  parish 
after  the  passing  of  the  act ;  but  did  not  preclude  the  gaining  of  a  settlenient 
by  means  of  rating  and  paying,  even  after  the  *act,  by  those-  who  were  in» 
habitants  of  the  parish  before.  This  is  to  b^  collected'  from  the  special  word- 
ing of  the  law ;  and  if  the  legii^lature  had  intended  to  make  the  operation  of 
it  general,  they  would  hiave  enacted  that  no.p^sdn  after  the* passing  of  the 
act  shall  gaxn  any  settlement  by  being  chargea,  &c.     But 

Lord  Kenton,  C.  J.  said,  it  was  very  clear  that  the  legislature  meant  that 
no  person  should  gain  a  settlement  after  the  passing-  of  the  act  by  being  rated 
and  paying ;  the  words  who  shall  come  into  any  parish  mean  who  shall  in- 
habit there.  It  was  intended  to  make  an  end  of  this  head  of  settlement  law 
in  future(a). 

Per  Curiam,  .  Order  of  Sessions  confirmed(&)v 


The  King  t;.  The  Inhabitants  of  St,  Helen  Stonegate* 

1  Eatt,  285.     Feb.  7,  1801. 

The  paaper,  an  apprentice,  being  about  to  marry,  told  hia  master,  that  he  wished  to  provide 
and  work  for  bunaelf,  to  which  the  master  consented,  and  said  be  might  do  the  best  be 
could  for  himsctf ;  but  nothing  was  said  about  the  indentures,  and  they  were  not  m  fact 
delirered  up  or  cancelled;  the  pauper  afterwards  engaged,  to  work  with  another  oiaater, 
who  told  the  erigioal  m^er  that  he  had  got  the  pauper  at  work,  to  which  the  original  mas- 
ter answered,  "  I  am  glad  of  it,  be  was  a  bsd  lad  and  I  could  make  nothing  of  bun:" 
'  held  this  was  not  such  a  consent  to  the  pirticnlar  servkse  as  would  confer. a  settlement  in 
the  parish  where  the  pauper  then  lived  with  the  second  master. 

TWO  justices  by  an  order  removed  Thomas  Chapman,  his  wife  and  fami- 
ly by  name,  from  the  parish  of  AH  Saints  Peaseholme  to  the  parish  o(  St. 
Helen  Stonegate,  both  in  the  city  of  York.  The  sessions  on  appeal  confirm- 
ed the  Qrder,'^subject  to  the  opinion  of  the  Court  on  the  following  case. 

(a)  The  repealing  clause  in  the'S5  Geo.  8.  c.  101,  adopted  the  style  of  the  enacting  law 
of  the  8  W,  8,  c.  11,  s.  6.  '*  If  any  person  who  thall  come  to  inhabit  in  any  town  or  parish 
**  shall  be  charged  with  and  pay  his  Ahare  towards  the  public  taxes  or  levies  of  the  ssid  town 
'«  or  parish,  he  shall  be  adjudged  to  havea  legal  settlement  in  the  same,'*  &e.  The  same 
oonstruetioB  must  have  prevailed  on  these  words  at  the  time  of  passing  that  act  as  in  the  pre- 
sent case;  otherwise  no  person  previously  inbabitioc  in  a  parish  could  have  gained,  a  setde- 
ment  therein  by  rating  and  paying,  though  a  new  innabitant  might  have  so  done;  a  distinction 
which  could  not  have  been  within  the  contemplation  of  the  legislature. 

\b)  There  was  another  case  in  the  paper  of  The  Xing  againM  The  Inhabitante  of  Mver- 
ikorpe  tBiOi  Thornu,  in  the  West  rfidbg  of  the  county  of  ForA;,  which  involved  the  mmm 
qneftMBt  iod  underweitt  the  same  determination. 
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The  pauper,  on  the  Isl.of  January  1786,  was  bound  apprentice  for  seven 
years^  to  T.  Mawman  of  Thirsky  bricklayer,  with  the  consent  of  his  brother 
W.  Chapman^  his  father  and  mo^ier  being  then  dead.  The  pauper  continu- 
ed with  T.  Mawtnan  three  years  and  upwards  at  Thirsk,  and  then  ran  away. 
W.  Chapman  his  brother  went  back  with  the  pauper  to  Thirsk  to  settle  mat- 
ters between  him  and  his  -master  for  resuming  the  service,  which  could  not 
be  efiected :  but  the  pauper  was  assigned  by  parol  to  W.  Chapman^  with 
whom  he  afterwards  lodged  about  three  years,  [except  during  the  absence  of 
a  few  months  with  W,  Chapman^s  consent,]  and  in  the  last  two  years  of  that 
'  time  slept  ^  the  parish  of  SU  Helen  Sttmegate.  During  the  time  he  was 
with  W.  Chapman,  the  pauper  worked  under  his  authority,  and  generally 
along  with  him,  for  several  masters,  [W,  Chapman  being  a  journeyman  brick- 
layer during  the  whole  term  of  the  indenture].  The  pauper's  wages  were 
received  and  applied  by  W,  Chapman  iovfsiia  h^s  maintenance,  the  pauper 
being  bad  of  sight  and  earning  but  little ;  and  among  other  masters  they 
worked  both  together  for  T.  Penneystan  dmng  three  months  commencing 
from  Nqvewber  1789.  About  March  17d2,  the  pauper  being  about  to  marry, 
applied  to  W.  Chapman,  and  told  him  he  wished  to  work  and  provide  for 
hunself ;  to  which  W,  Chapman  consented,  and  said  he  might  do  the  best  he 
could  for  himself,  and  did  not  af^rwards  consider  die  jmupei'  as  his  appren- 
tice ;  bqt  the  indenture  was  neither  delivered  up  nor  cancelled,  nor  any  thing 
said  respecting  it.  In  the  same  month,  and  a^ut  three  quarters  of  a  year 
before  tne  expiration  of  the  term  of  the  apprenticeship,  the  pauper  applied  for 
work  to  the  said  T.  Penneystan,  who  employed  him  in  bricklayers'  work,  and 
paid  him  weekly  wages.  About  a  month  after  he  had  so  employed  the- pau- 
per, T.  Penneystan  met  with  W.  Chapman  and  told  him  he  had  got  his 
brother  at  work,  to  which  W.  Chapmaii  replied,  "  I  am  glad  of  it ;  4ie  was 
a  bad  lad,  and  I  could  make  nothing  of  him.*'  The  pauper  continued  to 
work  with  T.  Penrieystan  for  five  months  after  this  cpnversation,  and  during 
the  last  three  months  of  that  time  slept  in  the  parish  of  St.  John  Delpike  in 
York  ;  which,  it  was  contended  on  the  part  of  the  appellants,  discharged  the 
prior  settlement  (if  any)  in  St,  Helen  StanegtUe.  The  indenture  wbs  not 
given  tip  by  W,  Chapman  to  the  pauper  till  after  the  time  expired,  and  was 
produced  uncancelled  at  the  hearing  of  this  appeal. 

Hofroydi  in  support  of  the  order  of  sessions,  relied  on  the  case  of  Rex  r. 
Crediton{a)  as  in  point.  There  the  master  having  before  told  his  apprentice 
that  he  had  no  further  ^nployihent  for  him,  and  he  might  go  where  ne  pleas- 
ed,  was. afterwards  informed  by  the  apprentice  that  he  was' going  to  one  l/n- 
derhiUt  to  which  he  answei^  Uiat  the  apprentice  might  go  Uiere  or  where  he 
pleased ;  and  this  was  deemed  not  to  be  such  a  -particular  consent  as  would 
enable  the  apprentice  to  gain  a  settlement  by  serving  UnderkilL  This  was  a 
mere  indiscriminate  leave  to  serve  whom  the  pauper  pleased,  which  is  not 
sufficient  in  these  cases*  In  Sex  v.  Sanford,  1  Term  Rep.  !^1,  it  was  said 
diere  must  be  an  express  consent  of  the  master  to  the  particular  service,  and 
that  a  mere  recommendation  was  not  sufficient ;  and  that  where  the.  parties 
acted  under  an  idea  that  the  indentures  were  at  an  end,  although  they  were 
not  in  fact  delivered  up  or .  cancelled,  no  settlement  could  be  gained  a»  an  ap- 
prentice under  them. 

Idiw,  contra,  said,  that  the  consent  given  here  was  sufficient  within  the  cases 
decided.  In  Rex  v.  Bradmnch,  T.  21  Geo.  3, 2  Const,  594,  the  master  telling 
the  pauper,  that  he  thought  the  place  he  was  in  a  good  place  for  him,  and  that 
he  hop€»d  he  would  continue  in  it,  was  holder  a  sufficient  assent  to  the  particu- 
kr  service  ;  and  so  in  Rex  v.  St.  Mary  Lambeth,  lb.  695,  the  giving  a  char- 
a/tter  of  the  apprentice  to  one  who  applied,  though  the  master  luid  before  toU 

(a)  Anle,  44. 
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her  that  she  was  no  longer  his  appfentice,  and  that  she  might  go  and  look  out 
for  another  place ;  but  had  not  delivered  up  or  cancelled  the  indentures. ' 

The  Court  said,  that  this  case  was  governed  by  the  decision  in  Rex  y.  Cre- 
ditatii  yhich  was  expressly  in  point. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Parish  of  Edington. 

1  East,  288.    Feb.  7,  1801. 

A  coCtBjie  leased  for  99  years  detenniaable  on  Hves*  parchased  by  the  pauperis  wife  before 
marriage,  was  in  the  lifetime  of  hor  ^t  husband  oonvejed  by  them  to  a  trustee  in  truot 
that  he  should  by  sale  or  mortgage  raise  10/.  (for  the  benefit  of  the  parish  by  whom  the 
family  bad  been  before  relieved  to  that  amount)  interest  and  charges,  and  after  paynsent  of 
the  same,  in  trust  to  re-assign  the  premises.  The  parties  always  eontinoed  in  possession; 
and  it  did  not  apbear  whether  the  money  were  ever  paid  ;  or  what  was  the  Value  of  the 
cottage.  Held  that  on  the  death  of  the  first  husband,  the  pauper  who  married  the  widow 
gained  a  settlement  by^  residing  forty  days  in  the  cottage  of  which  she  had  retained  the 


TWO  justices  by  an  order  removed  WiUiam  BaUetf,  together  with  his  wife 
and  children,  by  name,  from  the  parish  of  Edington  to  the  parish  of  UrchfmUf  ' 
both  in  the  county  of  W^ts,  The  sessions,  on  appeal,  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case  :  Martha  Merrit^  ]^in- 
ster ,  being  in  possession  of  a  cottage  in  EdingtontVfhkh.  had  been  granted  to  one 
Clement  Whiting^y  lease  for  a  term  of  99  years  originally  determinable  on 
three  lives,  of  whom  one  only  was  living,  purchased  a.  reversionary,  interest 
in  the  cottage  for  a  further  term  of  99  years  to  commence  at  the  determination 
of  the  first  term,  but  determinable  with  the, lives  of  herself  and  her  brother 
H.  Merrit ;  and  a  lease  ih  reversion  was  accordingly  made  to  her.  Martha 
haying  married  one  William  barlings  by  indenture  of  the  7th  of  Juty  1776, 
made  between  W.  and  M.  Darling  of  the  one  part,  and  /.  Price  of  Edington 
vof  the  other,  after  reciting. the  said  lease,  and  that  W,  Darling  was  indebted 
to  the  ofiicers  of  Edington  in  lOZ.  and  upwards  for  monies  paid,  laid  out,  and 
expended  in  Che  maintenance  of  Martha  the  wife,  and  the  children  of  the 
said  IT.  Darling,  and  that  it  was  agreed  to' make  a  security  of  the  said  pre- 
mises to  Price  as  a  trustee  fpr  the  parishioners  for.  the  payment  of  the  said  1(U. 
and  interest ;  it  was  witnessed,  that  for  securing  the  lOL  and  interest  the  said]  W, 
and  M,  Darlings  for  the  considerations  ti^rein  mentioned,  did  assign  to  Price  the 
cottage  and  premises,  in  trust  that  Price  should  by  sale  or  mortgage  of  the  said 
premises,  and  by  the  receipt  of  the  rentsT  and  profits  thteeof,  or  by  some  or  one  of 
those  ways  and  means,  raise  the  saidvlOZ.  and  interest  thereof,  together  with  such 
costs  and  charges  as  should  attend  raising  the  same,  and  after  payment  of  the 
said  sum  of  lOL  and  such  costs  and  charges  as  aforesaid  in  trust  to  re-assign 
the  said  premises  to.  the  said  W*  and  M.  Darling  or  one  of  them,  pr-such 
other  person  as  should  be  entitled  to  the  premises,  or  jsuch  parts  thereof  as 
should  not  be  sold,  applied,  or  otherwise  disposed  of.  W»  Darling  died  leav- 
ing Martha  his  widow,  who  afterwards  married  the  pauper,  then  settled  in 
TJrchfonX,  Martha  and  her  first  husband  in  his  lifetimor  [aiid  after  his  dei^ 
and  ner  second  marriagei-and  also  after  the  death  of  the  surviving  life  named  in 
the  first  lease,  she  with  the  pauper  her  second  husband,  for  the  space  of , four 
years]'  continued  in  the  occupation  of  the  cottage  and  premises  to  the  time  of 
her  death,  and  the  pauper  continued  to  pay  the  lord  his  quit-rent,  during  hw 
possession"*^,  and  at  difierent  times  repaired  the  premises,  but  particularly  at  one 
time  expended  the  sum  of  eighteen  shillings ;  but  it  did  not  appear  whether 
the  lord  had  any  knowledge  of  thie  assignment.     The  sessions  decided,  that 

*  It  was  said  at  the  hkt  tl^at  the  interest^had  since  determined. 
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there  was  an  equitable  estate  in  the  said  cottage*  in  Martha  the  wife  of  the 
pauper  Wnu  naUey  at  the  tnne  of  their  marriage,  and  that  by  reason  thereof, 
and  by  their  subsequent  residence  thereon  for  more  than  40  days,  the  pauper 
gained  a  settlement  in  Edington. 

Lens,  Serjt.  and'  Ceuberd,  in  support  of  the  order  of  sessions^  Considering 
that  the  conveyance  to  PricB  was  made  so  long  ago  as  twenty-five  years,  that 
the  trustee  never  entered  upon  the  possession,  and  that  nothing  was  done  upon 
it,  but  that  the  parties  continued  to  enjoy  the  premises  in  the  same  manner  as 
before,  and  that  they  had  a  right  to  do  so  till  the  trustee  thought  proper  to 
turn  them  out ;  there  was  at  least  a  possessory  right  remaining  in  them  which 
was  never  devested.  After  such  a  length  of  time,  it  would  not  "now  be  com- 
petent to  the  trustee  to  make  an  entry :  for  the  object  of  the  trust  h^s  failed, 
and  cannot  now  be  executed  ;  as  the  class  of  persons  to  whom  payment  must 
now  be  made  are  altogether  changed  by  lapise  of  time  from  those  for  whose 
benefit  the  trust  was  created.  But  at  any  rate,  as  the  trust  was  created  for  a 
particular  purpose  to  secure  the  payment  of  10/.  to  the  parish,  the  reversionary 
interest  after  that  purpose  was  answered,  although  the  present  legal  estate 
were  in  the  trustee,  would  be  sufficient  to  confer  the  settlement.  The  value 
indeed  of  the  property  is  not  stated,  but  in  all -probability  It  must  have  exceeded 
10/. ;  and  after  So  many  years  it  must  now  be  presumed  that  the  debt  was  sat* 
isfied,  and  consequently  the  trustee  became  seised  for  the  sole  use  of  the  parties 
conveying,  or  that  he  had  re-assigned  to  them  in  virtue  of  the  clause  in  the 
conveyance.  And  the  conclusion  drawn  by  the  sessions  shews  that  in  their 
opinion  there  was  a  resulting  reversionary  interest :  and  that  is  also  to  be  col^ 
lecled  from  the  last  clause  in, the  deed.  Nor  is  the  amount  ef  the  purchase* 
money  material,  being  made  by  the  wife  before  marriage,  and  the  husband 
coming  to  it  by  act  of  law(a).  It  may  be  argued  that  this  being  originally  a 
chattel  interest  in  the  wife,  it  passed  to  the  first  husband  on  the  marriage,  and 
that  she  could  not  convey  afterwards  to  a  second  husband.  [Lord  Ken^ott 
said,  there  was  no  pretence  for  such  an  objection.]  At  any  rate,  there  was  a 
snfiliciem  interest  in  the  husbsind  to  gain  a  settlement  by  the  residence  on  the 
property,  which  he  actually  held  in  right  of  his  wife.  In  jR  v.  Offehurch,  3 
Term  Rep.  114,  a  husband  was  deem^  to  gain  a  settlement  by  residing  on  an 
estate  vested  in  trustees  for  the  separate  use  of  the  wife.  In'  Ropef  v.  Rat^ 
diffty  2  P.  Wms.  6;  9  Mod.  167,  181,  where 'lands  were  devised  to  be  sold 
in  trust,  first  to  pay  debts  and  legacies,  and  then  to  pay  the  surplus  to  /. 
S.  a  papist ;  he  was  holden  incapable  to  take'uhder  such  devise  by  virtue  of 
the  Stat.  11&  12  W.  3^  c.  4,  hmsmuch  as  it  was  a  profit  arising  out  of  land, 
and  the  devisee  by  laying  down  the  money  might  prevent  the  sale.  So  in 
jK.  v.  Winelingham,  DougL  767,  residemre  tor.  forty  days  on  a  property  so  de- 
vised by  one  was  entitled  to  a  share  of  the  surplus  when  sold,  was  holden  to 
confer  a  settlement.  And  the  same  point  was  ruled  in  R.  v.  Rutland,  Burr. 
S^  C.  793.  The  only  case  which  can  be  cited  on  the  other  side,  which  ap- 
pears at  first  si^t  to  bear  against  this,  is  R,  v.  St.  MichaeVs,  Bath,  DougL 
630,  and  Cald.  110.  There  the  pauper  had  conveyed  to  trustees  to  pay  debts; 
but  it  expressly  appeared  that  there  was  no  residue,  the  value  of  the  property 
not  being  sofiicient  to  discharge  the  debts.  Resides,  there  the  trustees  had 
entered  into  possession,  and  the  pauper  afterwards  got  into  possession  again 
b^  frand.  But  it  was  clearly  admitted  that  a  mortgagor  continuing  in  posses- 
sion with  the  assent  of  the  mortgagee,  had  such  an  equitable  interest  as  would 
gain  him  a  settlement. 

Jekyll  and  Read,  contra,  admitted  that  an  equitable  interest  in  property  on 
which  the  owner  resides  was  in  some  cases  sufilicient  to  confer  a  settlement ; 
but  insisted  that  in  this  case  the  whole  interest  was  out  of  the  pauper's  wife. 
The  parish  having  relieved  the  first  husband's  family  were  entitled  to  tak^ 

(a)  See  R.  v.  Uminglon,  Barr.  8.  C.  66«. 
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possession  ot*  the  property,  and  the  conveyance  was  made  for  the  purpose  of 
reimbursing  them  by  a  sale  of  it. .  It  was  uncertain  whether  there  would  be 
any  residue ;  ,and  therefore  it  falls  directly  within  the  case  of  St.  MichatVMy 
Bath,  Lord  J^ansfield  th6re  said,  the  paupe;  had  only  a  chance  of  a  residue, 
and  had  no  right  to  conthme  a  moTnent  in  possession.  It  is  true,  that  (xmud 
was  an  ingiedient  in  the  case ;  but  it  was  not  expressJy  found,  and  the  judf - 
zxient  of  the  Court  was  not  grounded  upon  it.  Here  it  it  uncertain  whether 
there  will  be  any  surplus  aiter  payment  of  the  original  debt,  interest,  and 
costs  ;  and  in  order  to  confer  a  settlement  by  residence  on  a  person's  own  es* 
tate,  he  must  at  the  time  have  some  certain  interest  in  it  either  legal  or  eqiuta* 
ble.  In  R.  V.  Offchurch,  the  cestui  que  trust  had  a  right  to  reside  on  the  es- 
tate. But  a  next  of  kin,  however  great  his  expectancies,  cannot  gain  a  settle- 
ment by  residence  on  the*  property  till  he  has  fixed  his  right  by  talcing  out  let- 
ters of  administration(a) ;  neither  can  a  woman  eommi^iicate  a  settlemeBl  tei 
her  second  husband  in  right  of  her  doiver  of  the  first,  until  it  is  assigned(^). 
The  property  here  being  a  single  cottage,  there  could  be  no  surplus  of  bnd 
after  the  sale ;  which  was  not  the  case  in  R,  v.  Wiveli7igham.  The  ol^ject 
of  the  conveyance  vms  for  the  sale  of  the  wholey  and  not  for  any  partial  pur- 
pose. The  case  of  St,  Michael%Bathy  is  therefore  expressly  in  point.  The* 
oontinued  residence*  of  the  parties  here  was  permitted  out  .of  charity  tfll  aft 
opportunity  offered  of  selling  the  property.  In  R,  v.  Catheringtonj  S  Tcvnk 
B^.  771,  where  a  mortgagor  who  had  been  out  of  possession  was  afterwakls 
pennitte^  by  the  mortgagee  to  inhabit  one  of  sevejal  houses  mortgaged  iik  m^ 
der.  to  t>verlook  some  repairs,  the  Court  held  such  a  residence  not  sufficient 
for  the  purpose  of  a  settlement,  saying  that  the  party  had  neither  jus  in  re 
noTjod  rem.      •  '  - 

Lord  Kenyon,  C.  J.  Some  points  of  this  case  are  very  clear.  GencsaUy 
speaking,  in  the  case  of  a  purchase,  if  the  value  be  under  30Z.  ho  settlemeni 
can  be  gained  by  virtue  of  it ;  that  is,  where  it  comes  to  the  party  by  his  own 
act ;  but  if  it  come  to  him  by  operation  of  law,,  the  value  is  not  materiak 
That  is  the  case  here  :  for  the  purchase  was  jnade  by  the  wife  before  the  eOi- 
verture,  .and  it  came  to  ^he  husband  upon  his  marriage  by  act  of  law ;  and  he 
might  even  during  the  <;overture  have  sold  it  without  the  assent  of  his  wile. 
But  the  objection  now  made  is,  that  this  was  not  such  an  interest  in.  the  hus- 
band as  was  sufijcient  to  enable  him  to  gain  a  settlement  by  residence  on  the 
property,  on  account  of  the  antecedent  conveyance  to  Price  .the  trustee.  But 
what  was  that  conveyance  ?  It  was  for  the  purpose  of  securing  the  <  repay- 
ment of  a  sum  of  money  expended  by  the  parish  for  the  use  of  the  man'» 
family.  Lord  Mansfieldy  m  the  case  of  SV.  MichaeV's,  Bathy  said,  it  was  an 
affront  to  common  sense  to  say  that  a  mortgagor,  has  no  interest  in  the  mort- 
gaged premises(l).  The  law  recognizes  his.  interest :  in  the  case  of  a  free*- 
hold,  he  has  a  right  to  vote  for  members  of  parliament.  Now  the  conveyance 
in  question  is  equivalent  to  a  mortgage,  and  no  more.  Consider  what  in  strict- 
ness it  the  interest  of  a  mortgagor;  after  the  usual  time  given  for  the  pay- 
ment is, expired,  the  estate  becomes  absolute  in  the  mortgagee  at  law:  bat 
neither  the  courts  of  law  or.  equity  lose  sight  of  what  the  parties  intended. 
In  mortgage  deeds  there  is  sometimes  introduced  a  clause  that  die  mortgagee 
may  repay  himself  by  sale  of  the  mortgaged  premises  without  the  concurrence 
of  the  mortgagor :  but  a  courts  of  equity  would,  I  believe,  control  the  exercise 
of  that  power.  I  am  sure  they  would  control  it  in  an  instance  like  the  pre- 
sent upon  payment  of  what  was  due.  The  trustee  in  such  a  case  would  be 
bound  to  execute  a  reconveyance  :  and  here  there  is  an  express  clause  to  that 
purpose*     Virtually,  therefore,  this  is  ixo  more  than  a  mortgage,  and  must  be 

(a)  South  Sydenham  v.  Lamerton^  S^t.  &  Rem.  103.    2  Coiist^624.    /?.  ▼.  Widworthy^ 
Burr.  S.  C.  109,  and  R,  v.  Loweswell,  lb.  436.  S.  P. 
{b)  Vide  -R.  v.  Paiaswick.  Burr.  S.  C.  78S. 
(n   Vide  4  Johns.  Rep.  4l 
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governed  by  the  ^me  rules.  With  respect  to  the  case  of  St»  Michael% 
Both,  principally  relied  on,  it  is  very  plain  that  the  greatest  stress  was  laid  on 
the  circumsftance  of  the  pauper's  possession  having  been  obtained  by  fraud. 
Afler  touching  upon  the  interest  which  he  had  inlhe  premises  conveyed,  Lord 
Mansfield  says  at  the  end  of  the  case,  '*  there  is  still  another  and  a  stronger 
'*  ground  in  thitf  case  ;  for -the  possession  was  obtained  by  fraud.'*  Now  if 
the  other,  pomt  had  been  clear,  he  would  not  have  used  such  an  expression. 
Here  the  possession  was  not  ftaudulent  j  and  therefore^  I  am  of  opinion  that 
the  second  husband,  the  pauper,  gained  a  settlement  by  his  residence,  on  this 
estate,  which  came  to  him  by  operation  of  law  on  his  marriage. 

Grose,  J.  I  cannot  distinguish  this  from  the  case  of  a  mortgage;  The 
purpose  of  the  conveyance  was^  to  secure  the  money-  The  parties  interested 
continued  afterwards  in  possession  :  the  pauper  paid  the  quit  rents  and  repair- 
ed the  premises.  *  Now  what  more  could  a  mortgagor  in  possession  do  ?  In 
the  case  of  St,  MichaeVs,  Ba$h,  another  reason  is  given  for  the  judgment 
than  what  is  now  relied  on  :  the  possession  there  was  fraudulently  obtained 
by  the  pauper :  it  was  expressly  found  to  be  against  the  consent  of  the  trus- 
tees who  had  before  taken  to  the  possession;  Whereas  here  the  pauper  al- 
ways continued  in  quiet  possession  of  the' premises. 

Lawrbnce,  J.  The  principal  argument  against  the  settlement  set  up  in  this 
case  is  grounded  on  a  dictum  in  the  case  of .  St,  MichaePs,  Bath^  in  the  first 
part  of  the  opinion  delivered  by  Lord  Mansfield :  without  which  there  is  no 
pretence  for  the  objection.  For  it  cannot  be  disputed  that  a,  conveyance  to  a 
trustee  in  trust  by  sale,  or  mortgage,  and  .  receipt  of  the  rents  and  profits  to 
raise  10/.,  is  merely  t  security  for  that  sum :  and  it  is  plain  that  the  parties 
diemaelves  so  considered  it,  bv  providing  for  a  re-assignment  of  all  or  so  much 
as  should  not  be  sold,  appued,  or  otherwise  disposed  of.  Now,  in  that 
case.  Lord  Mansfidd  begins  'by  sa3ring  that  which  is  decisive  as  ap- 
plied to  this  **  If  the  estate  on  which  a  pauper  resides  is  substantially  his 
^  property,  that  is  suficient,  whatever  forms  of  conveyance  there  may  be :"  and 
therefore,  he  says,  that  a  mortgagor  in  possession  gains  a  settlement,  "  be- 
'*  cause  the  mortgagee,  notwithstanding  the  form,  Jia^  but  a  chattel,  and  the 
**  mortgagee  is  only  a  security."  If  then  the  object  be  merely  to  secure  money, 
whether  the  conveyance  be  in  the  form  of  a  trust  like  the  present,  or  of  a 
roortgaiife,  it  is  in  substance  the  same  thing. 

Lb  Buluc,  J.  I  am  of  opinion  diat  the  pauper  gained  a  settlement  by 
rending  on  this  estate,  in  whieh  he  had  an  equitable  interest;  and  I 
consider  that  the  assignment  to  the  trustee  was  no  more  t]]^t  a  security 
for  so  much  money.  According  to  what  was  said  hy  hoii  Ma?tsfield  in 
the  case  of  St.  Michael's,  Bath,  the  Court  will  not  look  to  the  mere 
form  of  the  conveyance,  but  will  Consider  what  the  parties  really  meant  by 
it.  Then  if  this  were  substantially  a  mortgage,  as  I  think  it  was«  it  is  clear 
that  the  pauper  gained  a  settlement  by^residing  on  the  premises. 

Order  of  Sessions  afiirmed(l). 

(1)  Vide  The  Xing  t.  The  TnhabUanUof  Tyrant  Launeuton,  8  East»226,  which 
wu  dktiogatihed  from  the  cate  in  the  text  on  the  groand  of  there  being  no  mortgage,  but 
the  abflolote  conveyanee  for  the  discharge  of  a  debt. 
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The  King  v.  The  Inhabitants  of  Dorstone. 

1  East,  296.    Feb.  7,  1801. . 

While  the  pauper  tes'idecl  in  the  parish  of  B.  a  freehold  «tate  deacended  to  hia  wife  and  her 
aiatera  aa  ooporcenen  in  the  same  pariah  anJin  a  month  after  the  pattper  aftd  hja  wife  coa- 
tracted  to  pell  their  ahare,  bat  the  conveyance  was  not  actuallj  ekecatdd  more  than  forty 
daya  after  their  title  accrued  :  held  that  the  paoper  was  thereby  settled  in  3.,  althongh 
the  estate  doring  all  the  time  was  in  the  occupation  of  another. 

TWO  justices  by  an  order  removed  Mansell  Powell f  together  with  his 
wife  and  children,  by  name,  from  the  parish  of  Dorstone  to  the  parish  of 
Blftkemere,  both  in  the  county  of  Hereford.  The  sessions,  en  appeal  quash- 
ed the  order,  subject  to  the  opinion  of  this  Cdurt  on  the  following  case :  The 
pauper  M.  Powell,  having  gained  a  previous  settlement  at  Tddleyy  weat, 
prior  to  Jfovemher  1778,  to  reside  with  his  wife  and  family  in  Blakemere  upon 
a  tenement  which  he  rented  there  at  IZ.  \6s,  per  annwm.  On  the  14th  of 
the  same  November,  and  whilst  the  pauper  resided  at  Blakemere,  T,  Mat- 
thews  died  intestate  seised  of  a  freehold  bouse  and  lands  ini  Blakemere,  which 
descended  to  the  pauper's  wife  and  her  two  sisters  as  copaifcenets,  being  the 
grandchildren  and  co-heirs  of  the  said  (T.  M.  On  the  14th  o(  December  then 
next,  the  pauper  entered  into  the  following  agreement  to  sell  his  wife's  share 
of  tht  house  and  lands  to  John  Delahay,  husband  of  one  of  her  sisters :  "  An 
**  agreement  made  between  John  and  Mary  Delahay  of  Blackmerem  the  conn- 
^  ty  of  Her^ord  of  the. one  part,  and  Martsell  and  Ann  Powell  of  the  said 
**  parish  of  the  second  part,  and  William  and  Mary  Crodefor  of  Ttberton  in 
*^the  said  county  of  the  third  part,  witnessed,  that  the  toid  parties  have 
".agreed  and*  firmly  bound  themselves  in  the  sura  of  20Z.  which  money 
''  is  to  be  forfeited  it  either  of  the  parties  do  not  stand  to  the  valuation  of  the 
''  tenement  and  lands  now  in  th^  possession  of  Mr.  Wm.  Read  and  John  Del' 
^  ahay,  which  land  is  to  be  valued  by  two  or  three  men  according  ta  their 
**  valuation  upon  oath,  if  reijuired.  If  it  is  not  all  freehold,  then  ii  must  be 
**  an  abatement  in  the  said  price  ;  or  if  it  should  be  more  land,  then  it  must  be 
•*  valued  according  to  ^e  price.  The  purchase-money  is  84Z.,  the  purchaser 
**  to  pay  the  expence  of  the  writing.  I  bind  myself  to  pay  the  money-at  Can- 
*^  dlemas  next, If  there  is  a  good  title  made."  Signed  by  the  pauper,  his  wife, 
and  the  other  parties*  After  the  agreement  was  signed  the  referees  valued 
the  pauper's  wife's  share  of  the  premises  at  28Z.*  The  deeds  not  being  ready 
by  the  2d  of  February,  the  pauper  complained)  and  Mr.  Elliot,  agent  for  John 
Delahay,  offered  to  pay  him  three  months'  rent  for  his  wife's  share  of  the 
premises  if  required ;  biit  the  pauper  did  not  require  it.  The  deeds^  were 
executed  and  the  money  paid  the  latter  ^nd  of  the  said  February,  or  begin- 
ning ot  March  1779.  From  the  14th  of  November  1778,  when  the  grandfadier 
di^d,  to  the  execution  of  the  deeds  in  the  latter  end  of  February  or  March 
following;  the  pauper  resided  in  the  tenement  he  rented  at  Blakemere,  but 
did  not  occupy  any  part  ofthe  tenement  which  descended  to  his  wife  and  her 
sisters.  The  house  and  garden  were  in  the  occupation  of  the  sdid  John  Del" 
ahay  and  his  wife,  one  of  the  coparceners,  and  the  rest  of  the  land  was  occu- 
pied by  one  Mead,  who  had  been  tenant  to  the  grandfather. 

Park  was  to  have  argued  in  support  of  the  order  of  sessions,  and  WUliants, 
Serjt.,  contra;  but  the  former  admitted,  that  after  the  recent  decision  of  the 
Court  in  the  case  of  Houghton  Le  Spring{a),  he  could  not  contend  that 
die  pauper  might  hot  gain  a  settlement  by  residing  in  the  same  parish  in 
which  he  had  an  estate  of  freehold  in  right  of  his  wife,  although  in  the  .occu- 
pation of  another^     But  he  suggested  a  distinction  between  this  case  and  that ; 

(a)  Ante,  180. 
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that  here  the  jtitle  accraed  on  the  14th  of  November,  and  within  less  than 
forty  days,  viz.  on  the  14th  of  December,  the  pauper  bound  himself  to  convey 
away  the  pro|ferty. 

fhe  Court,  however,  said,  that  the  contract  was  executory,  and  the  convey- 
ance was  not  actually  executed  till  long  after  the  forty  days  were  expired,  till 
when  the  title  remained  in  the  pauper,  and  consequently  he  gained  a  settle- 
ment in  Bldkemere,  Order  of  Sessions  quashed. 


The  King  v.  Battams  and  Others. 

1  East,  298.    Feb.  7,  1801. 

A  cerHorari  to  remove  an  indictment  from  the  sesaions  may  be  sned  oat  by  the  ^reaeentor,' 
witboat  giving  the  aix  daya  previous  notice  reqnired  by  the  stat.  18  Geo.  2.  o.  18.  a.  6,  in 
the  oase  of  removing  convictiona,judgmenU,  "  orders,  and  other  (summary)  proceedioga.*' 
The  effect  of  aneh  writ  is  to  remove  all  proceedings  d*  the  nature  deacribM  therein  which 
have  taken  place  between  the  feite  and  return,  althongb  the  proceedings  originated  after 
the  UtU,  T\m  magistrates  below  are  bound  to  obey  the  writ  after  prodoetion  of  it  and  no- 
tiee  to  them  in  fact  of  snch  production  when  sitting  in  their  judioal  capacity;  and  afVer  that 
all  farther  proceedings  before  them  on  the  matter  are  erroneoos. 

AN  indictment  was  found  at  the  quarter  sessions  of  the  peace  for  the  coun- 
tv  of  Buckingham,  holden  at  Aylesbury  on  the  Idth  January  1801,  against 
the  defendants  for  a  riot  and  assault.  And  at  thtf  same  isessions  the  attor- 
ney for  the  prosecutrix  delivered  to  the  clerk  of  the  peace  a  writ  x>f  eer- 
tiorari(a)  issued  out  of  this  court,  and  bearing  teste  the  28th  of  November 
lBat{by,  for  removing  the  said  indictment  into  this  coi^rt ;  which  writ  was  after- 
wards handed  up  to  the  chairman,  and  was  seen  by  him  and  other  magis- 
trates on  the  bench.  No  return  however  was  made  to  the  writ,  nor  any  no- 
tice taken  of  it  by  the  Court(c).  On  the  first  day  of  this  term,  the  .prosecu- 
trix took  out  the  usual  sidebar  rule  upon  the  justices  to  return  the  writ  of 
certiorari,  which  they  were  directed  to  do  within  six  days  next  after  notice  of 
the  rule  to  be  given  to  the  justices,  or  one  of  them,  and  also^to  the  clerk  of  the 
pence  or  his  deputy.  Whereupon  a  rule  was  obtained  on  a  former  day  in 
this  term  on  the  part  of  the  defendants,  calling  upon  the  prosecutrix  to  shew 
cause  why  this  sidebar  rule  should  not  be  discharged  with  costs  to  be  paid 
by  the  prosecutrix  to  the  clerk  of  the  peace  ;  upon  an  affidavit  stating,  that 
after  the  Hnding  of  the  bill  of  indictment  at  the  time  above-mentioned,  a  writ  of 
certiorari,  tested  the  28th  of  November  last,  was  found  upon  the  table  of  the 
court,  but  by  whom  placed  there  was  not  known  ;  but  that  the  practice  had 
always  been  to  deliver  such  writs  to  the 'chairman,  or  one  of  the  justices  at* 
tending  in  court.  That  none  of  the  justices  of  the  peace  had  received  six 
days'  previous  notice  in  writing,  nor  any  other  notice  of  the  issuing  of  the 
certiorari,  as  required  by  stat.  13  Geo.  2,  c.  18.  s.  6.  The  affidavits  in  an- 
swer swore  positively  to  the  delivery  of  the  writ  by  the  attorney  for  the  prose- 
cutrix to  the  clerk  of  the  .peace,  by  whom  it  was  handed  up  to  the  magistrates. 

Blaclestone,  in  support  of  the  nile(rf),  contended,  1st,  Aat  the  writ  of  cer^ 
tiorari  had  issued  irregularly,  none  of  the  magistrates  to  whom  it  is  directed 
having  had  six  days*  notice  of  the  issuing  of  it,  pursuant  to  the  stat.  13  Geo. 

(a)  The  writ  runs  in  this  form:  "  Oeorge  the  third,  &e.  To  the  keepers  of  our  peace,  &ow 
w  being  willing  for  certain  reasons  that  all  and  singular  indictments  of  whatsover  riots*  nfr« 
•ults,  and  misdemeanors  whereof  B.  and  two  others  are  on  tho  proaecation  of  '■A-  H,  indUt* 
•tf,  bcJTora  yon,  aa  is  said,  be  determmed .  be&re  ns,  and  not  elsewhere,  do  cbmmanc^,  &c. 
thai  jon,  SLC.  aeod  under  vour  aeals,  &c.  before  us  on,  &c.  all  and  singular  the  said  indict* 
meats,**  &c.  (6)  The  writ  was  in  fact  aned  ont  on  the  15th  of  January.    ; 

(e)  It  waa  atated  at  the  bar,  that  the  next  day  the  trial  was  called  on  and  the  defendants 
acquitted  for  want  of  prosecution;  but  this  did  not  appear  in  the  affidavits. 

{d)  The  order  in  which  counsel  were  heard  upon  shewing  oanae  ia  here  reversed  for  th^ 
aake  of  a  better  arrangement  of  the  objections  and  answera. 
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2.  c.  18.    By  the  prior  stat  of  the  5  &  6  W.  &  M.  c.  II,  and  8  &  9  W.  3« 

c.  33,  certain  restraints  were  hiid  on  defendants  nxking  oat  writs  of  ctrtiorari 
to  remove  moceedings  against  them.     This  was  foOowed  up  hv  the  stat.  6 
Geo.  2.  c.  19.  providing,  generally  that  no  certicrati  should  issue  for  removing 
any  jud^ent  or  order  of  the  sessions  on  appeal,  unless  the  party  prosecuting 
such  wnt  shall  give  a  recognizance  to  prosecute  it  with  effect,  and  to  pay  the 
costs  in  case  the  judgment  or  order  should  be  affirmed.     Then  follows  the 
act  in  question  of  the  13  Geo.  2,  e.  18,  which  enacts,  (s.  6.)  **  that  no  certio' 
rati  shall  be  opranted  to  remove  any  conviction,  judgment,  order,  or  other 
proceedings  had  or  made  by  or  before  any  justice  or  justices  of  the  peace,  &%. 
or  by  the  sessions,  &c.  unless  such  certiorari  be  applied  for  within  six  calen- 
dar months  next  after  such  conviction,  &c.  or  other  proceedings,  and  unless  it 
be  duly  ]N'oved  upon  oath  that  the  said  party  suing  forth  the  same  hath  given 
six  days  notice  thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  diem, 
&c.  by  and  before  whom  such  conviction,  &c.  or  other  proceeding  shsXL  be  so  luid 
or  made ;  to  the  end  that  such  justice  or  justices,  or  the  parties  therein  concern- 
ed, may  shew  cause,  if  they  think  fit,  against  the  issuing  or  granting  such  eer- 
tiorari"    The  mischiefs  which  occasioned  this  act  are  stated  in  the  preamble 
to  be  the  ihomHous  delays  and  expence  occasioned  by  the  suing  out  writs  of 
certiorari  for  the  removal  of  such  convictions,  judgments,  orders,  and  other  pro- 
ceedings before  the  magistrates  below ;  these  apply  as  well  to  the  case  of  prose- 
cutors as  of  defendants,  and  the  words  of  the  enacting  part  are  comprehensive 
enough  to  include  both.    Then  the  rule  of  law  apphes,  that  remedial  laws 
are  so  to  be  construed  as  to  repress  the  mischief  and  advance  the  remedy. 
3  Rep.  7.    In  the  case  of  The  King  v.   The  Justices  of  Glamorganshire^  6 
Term  $ep.  279,  it  was  holden,  that  the  notice  required  by  the  statute  must 
be  strictly  observed  before  any  application  for  a  certiorari  for  removing  pro- 
ceediugs  before  justices ;  and  no  distinction  was  taken  whether  it  were  to  re- 
move an  indictment  on  any  summary  proceeding,  or  whether  it  were  applied 
for  on  behalf  of  the  defendant  or,  the  prosecutor.     There  is  a  distinction  in 
this  respect  between  the  case  of  the  king  and  that  of  a  private  prosecutor ; 
the  Court  are  bound  of  right  to  award  it  at  the  instance  of  the  king ;  2  Hawk* 
ch.  27.  8.  27 ;  but  that  is  confined  to  cases  where,  the  crown  is  me  real  pro- 
secutor :  but  in  the  latter  case  it  only  issues  if  no  sufficient  cause  be  shewn 
against  it.     R.  v.  Lewis,  4  Burr.  2456 — 8.    2dlyt  The  vnrii  bore  teste  before 
the  indictment  was  preferred,  and  consequently  could  not  operate  to  remove 
that  which  had  no  existence  at  the  time.    3dly,  But  supposing  the  writ  prop- 
erly issued,  it  was  not  regularly  delivered  to  the  justices  so  ad  to  bind  them  to 
obey  it.     It  ought  to  be  delivered  and  authenticated  by  the  party,  on  whose 
behalf  it  is  issued,  to  one  of  the  justices  to  whom  it  is  directed. 

Lord  KeTtyon,  C.  J.  here  observed,  that  if  the  certiorari  were  produced  in 
court  and  came  to  their  knowledge,  it  could  not  admit  of  an  argument  whe- 
ther or  not  it  should  be  obeyed.  No  doubt  the  Court  were  bound  to  yield 
obedience  to  it,  and  all  subsequent  proceedings  upon  the  matter  were  void. 
Here  it  was  sworn  that  the  writ  was  handed  up  to  the  bench  and  seen  by  sev- 
eral of  the  magistrates,  which  is  sufficient  notice.  And  this  Court  would  not 
lay  down  rules  for  regulating  the  manner  in  which  the  writ  should  be  deliv- 
ered to  the  justices  below. 

Garrow,  Marryat,  and  Best  shewed  causfe  against  the  r^le.  1*^,  The  act 
<rf  the  13  Geo  2.  c.  18,  does  not  relate  to  indictments^  but  merely  to  summary 
proceedings  before  magistrates ;  the  words  are,  "  convictions,  judgments,  or- 
**  ixn^  af^  other  proceedings''  The  latter  must  mean  other  summary  pro- 
ceedings like  those,  before  enumerated.  They  could  not  be  intended  ^f  in- 
dictments and  presentments ;  for,  as  such*  other  express  provisions  are  made 
in  respect  of  removing  them  by  certiorari  by  the  statute  8  &  9  W.  3,  c.  33. 
Neither  can  an  indictment  be  so  removed  tifteT  judgment,  which  is  one  of  the 
tertna  used  in  the  act  of  the  13  Geo.  2;  but  it  can  then  only  be  removed  by 
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writ  of  error;  therefore  it  can  only  relate  to  such  summary  proceedings  as 
may  be  removed  by  certiorari  after  judgment.  Also,  by  the  constant  practice 
of  the  Crown  Office  erer  since  Uie  passing  of  the  act,  upon  application  for  a 
certiorari  to  remove  a  **  conriction,  judgment,  or  order"  of  any  justices  of 
peace  on  behalf  of  a  person  against  whotn  such  proceedings  were  had,  six 
days'  previous  notice- has  been  given  to  the  magistrates ;  but  never  in  the  inr 
stance  of  a  certiorari  to  remove  an  indictment.  Nor  is  it  practicable  in  the 
latter  case ;  for  none  of  the  justices  have  any  knowledge  of  an  indictment 
ti)l  it  comes  before  them  for  trial,  and  then  it  would  be  too  late  to  apply  for  a 
certiorari.  And  even  in  the  cases  of  '*  convictions,  judgments  and  orders," 
it  has  not  been  considered  necessary  to  give  such  notice  under  the  statute  where 
the  certiorari  was  applied  for  at  the  instance  of  the  prosecutor.  For  where 
the  certiorari  has  even  been  taken  away  by  the  express  words  of  an  act  of 
parliament,  if  the  object  of  the  act  have  appeared  to  be  (as  in  this  mstance) 
to  prevent  vexation  and  unnecessary  delay,  the  Court  has  decided  that  it  only 
meant  to  deprive  the  defendants  of  the  writ,  and  not  to  take  it  away  from  the 
prosecutors ;  as  in-Rez  v.  Davies  and  others^  6  Term  Rep.  626,  upon  the  con- 
struction of  the  Stat  26  Geo.  2.  c.  36.  s.  10.,  and  Rez  v.  The  Inhabitants  of 
the  county  of  Cumberland,  6  Term  Rep.  194,  on  the  construction  of  the  stat. 

1  Aon.  c.  IS,  s.  6.  Where  indeed  a  defendant  applies  for  a  certiorari  to  re- 
move an  indictment,  he  must  state  some  special  ground  by  affidavit  to  induce 
the  Court  or  a  Judge  to  grant  the  writ(a).  There  is  no  foundation  for  the 
distinction  contended  for  between  the  crown  and  a  private  prosecutor :  as  was 
determined'  in  the  case  of  R.  v.  The>  Inhabitants  of  Bodenham{b).  At  any 
rate,  the  present  rule  cannot  be  supported  ;  for  if  the  writ  improperly  issued 
it  may  be  quashed ;  yet  so  long  as  it  is  in  force  it  must  be  obeyed,  and  the 
grounds  of  issuing  it  cannot  be  disputed  by  the  sessions.  2.  As  to  the  teste 
of  the  writ  being  prior  to  the  finding  of  the  indictment,  it  is  the  constant  prac- 
tice, and  forms  no  objection  to  its  operation.  The  effect  of  it  is  to  remove  all 
proceedings  of  the  nature  specified  between  the  teste  and  the  date  of  the  return. 
Case  of  Adrian  Lampereve,  and  others,  1  Ventr.  60.  1  Rol.  Abr.  395,  cites 
Cheney's  case,  2  Hawk..c.  27.  s.  78.    Gross  v.  Smith  and  others,  I  Salk.  148. 

2  Ld.  Raym.  838;  Ibid.  1305;  Regina  v.  White,  1  Salk.  150;  FitzwUliam's 
case,  Cro  JBliz.  915 ;  Yplv.  32,  and  R.  v.  Spelman,  1  Keb.  93.  Alter  the  de- 
livery of  the  certtorari  all  the  subsequent  proceedings  in  the  court  below  were 
erroneous.    2  Hawk.  c.  27.  s.  64. 

Lord  Kenton,  C.  J.  The  words  of  the  stat.  13  Geo.  2.  A  18,  do  not  seem 
to  me  to  aflfect  the  present  case.  It  begins  with  enumerating  proceedings  of  a 
lower  denomination  than  indicttnents,  such  as  **  convictions,  judgments,  and 
orders"  by  justices  of  the  peace ;  then  the  words  ^  other  proceedings"  must 
mean  proceeidings  before  them  ejusdem  generis  with  those  before  mentioned, 
namely,  summary  proceedings ;  and  to  such  only  it  appears  on  perusal  of  the 
act  that  other  provisions  of  it  apply.  His  Lordship  then  referred  to  the  case 
of  The  King  v.  Farewell{c),  (which  he  read  from  a  MS.  note  of  the  late  Mr. 


fr 


(«)  Vid«  A.  V.  Uvrii  and  oUurt,  A  Bnrr.  2456. 

(ft)  Cowp.  78.  In  mnother  respect,  howeTer,  a  dutinctioii  iMreviiilji  in  the  practice  of  iIm 
OrowB-office  between  the  case  of  the  crown  and  that  of  a  private  person.  Tbongh  a  statvie 
\tk»  awajT  the  certiorari  from  a  defendant,  or  he  cannot  haye  it  withont  laving  special  gronnd 
by  affidavit  before  the  Court,  yet  the  crown,  if  the  defendant  he  one  of  ns  officers,  or  if  for 
aay  other  reason  it  take  np  his  defence,  roaj  have  a  certiorari  in  the  name  of  the  defendant, 
wnwat  laying  any  speeial  ground.  Thus  in  th«  two  cases  allnded  to  hy  Lord  Mantfiild  in  4 
Borr.  2458,  us  Lordship,  when  Attorney-General,  obtained  the  writ;  thoogh  a  private  indi- 
vidnal  vroold  not  have  been  entitled  to  it  Also  in  the  ease  of  Rex  v.  /ames ,  M.  26  G90,  8., 
the  Court  granted  the  Attorn^-General  a  certiorari  to  remove  a  r^ord  of  conviction  after  six 
moDtiw,  althoogh  the  stat  5  Geo.  2.  C  19,  expressly  directs  that  the  certiorari  shall  be  applied 
fcr  witbin  that  tune.  And  in  Mix  y.aiannard^  4  Term  Rep.  161,  the  same  thing  was  don* 
at  the  iaatanee  of  the  Attorney-General  applying  for  the  defendant,  aitheogh  no  specif 
giwuid  was  laid  before  the  Court  by  affidavit,  as  ia  required  in  other  cases. 

(c)  Tide  3  Stn.  1194. 1209. 
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Masterman,  of  the  Crown  Office.)  A  certiorari  having  issued  tit  the  instatlctf 
of  the  prosecutor  to  remove  an  indictment  for  a  nuisance  ii^  a  highway  from 
the  quarter  sessions,  without  an  affidavit  that  the  right  of- repair  would  come 
in.  question  pursuant  to  the  stut.  5  &  6  W.  &  M.  c.  11,  or  any  recognizance 
given  accoraing  to  that  or  former  statutes ;  it  was  moved  in  Hil.  17  Geo. 
2,  that  the  certiorari  should  be  quashed.  The  case  was  afterwards  debated 
in  Easter  17  Geo.  2,  by  some  of  the  ablest  men  at  the  bar ;  and  Ld.  C.  J« 
Lee,  who  was  a  judge  of  the  greatest  caution,  enlarged  the  rule  in  order  to 
look  into  the  several  acts  of  parliament ;  but  observed  at  the  time,  **  that  he 
**  had  never  known  an  instance  where  an  affidavit  in  such  |l  case  was  ever 
"  made  by  or  expected  from  a  prosecutor,  or  any  recognizance  ever  entered 
"  into ;"  and  that  it  would  make  great  confusion  in  the  Crown  Office  to  over- 
turn the  proceedings  in  so  many  cases  of  that  sort  as  had  occurred.  Mr.  Jus- 
tice Chappie  also  said,  "  that  the  legislature  by  those  acts  of  parliament  never 
"  intended  to  lay  prosecutors  under  any  hardships  or  difficulties."  And  it  ap- 
pears that  ultimately  the  certiorari  was  deemed  to  have  been  properly  issued. 
It  is  true,  the  decision  there  was  not  upon  the  particular  statute  in  question, 
but  it  was  made  upon  a  general  review  of  the  subject ;  an|i  the  Court  thought 
that  the  general  words  of  the  statutes  restraining  the  issuing  of  writs  of  cer^ 
tiorari  did  not  attach  on  prosecutors.  The  same  construction  has  been  ^ut 
upon  the  statute  in  question  during  a  long  course  of  practice,  and  it  is  now  too 
firmly  established  to  be  broken  in  upon.  These  matters  may  not  be  so  well 
known  to  the  magistrates  below,  to  whom  I  impute  no  blame ;  but  we  must 
take  care  to  preserve  a  congruity  in  bur  proceedings.  If  the  writ  had  impro*- 
perly  issued,  there  should  have  been  an  application  to  quash  it ;  but  it  should 
not  appear  that  there  is  a  writ  of  the  king's  in  force  which  is  disobeyed. 
Per  Curiam]  .       Rule  discharged  with  Costs. 


The  King  v.  John  SuddiW. 

1  Eait,  806.    Feb.  9,  1801. 

By  tbe  mutinj  aeC  cBd  kin^  my  imke  articles  of  war  and  eonatitate  eewfti'  mart&f  fC^ 
power  to  try  and  paokh,  aa  well  in  Great  Britaifi,  Sic.  aa  in  Gibraltar f  k€.  By  a  anlfl^ 
aeqaent  claoae  no  aoldier  ahall  by  anch  articlea  of  war  be  anbjected  to  tfa0  pouMMnaat  of 
deatb  or  loai  of  limb  within  Great  Britaint  &c.  (omiuiog  GibrtUtar)  for  anr  crime- aof 
expreated  to  be  ao  punishable  by  the  act.  Then  by  the  articlea  of  war  peraona  found  gaWty 
by  a  eonrt-martia!  at  Gibraltar  of  theft,  robbery,  &&  or  of  having  used  violence  or  tWm-^ 
mitted  any  t(ffenee  against  the  persons  or  prplperty  of  others,  "  ahall  anffer  death  or  MdiP 
• "  other  panbbnient,  according  to  nature  and  degree  of  the  cjfltnee,  aa  by  tbe  sentence  oT 
anch.  eoort-roaitial  ahall  be  awarded  ;'*  held  that  the  conrt-martial  have  a  discretionary 
bower  by  anch  words,  and  are  not  reatricted  to  paas  such  sentence  on  a  delioqnent  aa  would 
be  wamnted  by  the  law  of  England,  Bat  sapposioa  they  were,  yet  that  a  retom  to  a 
habeas  corpus^  it&ttng  that  upon  a  certain  charge  exhibitefl  againat.  >he  defendant  before 
anch  a  court,  for  certain  offencea  alleged  to  have  been  committed  by  him  at  Gibraltar^ 
aueh  oroeeedings  were  had  that  the  court-martial,  after  haarins  the  charge  and  the  defence* 
Ibuodtfae  defendant  guilty  of  receiving  certain  gooda  named  from,  tbe  warehouae  of  TV, 
(at  O.)  knowing  them  to  be  stolen,  in  breach  or  the  articlea  of  war,  whereupon  they  aen- 
4eoeed  faim  to  transportation  for  U  years,  is  good.  Forauoh  a  aentence  wonla  be  warrftjit- 
ed  here  by  the  stat.  4  Geo.  I.  e.  11,  if  the  prhtcipal  were  convicted  of  the  felony,  ftnd  the 
receiver  were  indicted  as  aceeasary  after  the  fact.  It  aeema  a  sufficient  return  to  a  habeas 
corpus  that  the  defendant  is  m  custody  under  the  sentence  of  a  court  of  competent  jnria- 
diction  ^  inquire  of  tbe  offence  and  Uf  pass  such  a  aentence;  without  aetting  forth  the  par* 
ticular  eireumatancea  necessary  to  warrant  anch  a  aentence. 

A  Writ  o(  habeas  corpus  was  directed  to  Sir  Wm.  A,  Pitt,  ;governor  of 
Portsmouth,  to  bring  up  the  body  of  John  Suddis  in  custody  under  his  orders ; 
to  which  he  made  the  following  return  :  that  before  the  coming  of  the  aAnex-^ 
ed  writ  to  him,  and  before  and  at  the  time  of  the  trial  and  sentence  hereinafter 
mentioned,  and  also  before  and  at  the  time  of  the  committing  of  the  offence  in 
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the  same  sentence  mentioned,  John  Suddis  in  the  writ  named  t<ras  a  gunner 
in.  his  majesty's  royal  regiment  of  artillery,  then  being  stationed  and  in  gani- 
son  at  Gtbraliar  beyond  the  seas,  and  was  in  the  actual  pay  of  the  king  as  a 
member  of  the  garrison  of  Gibraltar  ;  and  \^s  under  the  command  of  Charier 
O'Hara  Esq.  governor  of  Gibraltar,  That  on  the  19th  of  May  1800,  the 
said  John  Suddis,  so  being  in  actual  pay  as  a  member^of  the  garrison  at  Gih* 
raltar,  was  tried  by  a  general  court-martial  duly  holden  at  Gibraltar^  ap- 
pointed by  the  said  C.  O'Hara  the  said  governor,  and  erected  and  constitu- 
ted by  and  under  the  authority  of  his  majesty,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  with  power  to  try,  hear,  and  de- 
termine any  crimes  or  ofiences  by  and  in  pursuance  of  the  articles  of  war 
made  and  established  by  his  majesty  for  the  better  government  of  his  majes- 
ty's forces,  upon  a  certain  charge  exhibited  against  him  before  the  same  court- 
martial  for  certain  ofiences  alleged  to  have^  been  committed  by  him  at  Cridral' 
tar  aforesaid ;  and  such  proceedings  were  thereupon  had  by  and  before  the 
said  <^ourt-martial,  that  afterwards,  viz.  on  the  day  and  year  aforesaid,  at  Gib- 
raltar aforesaid,  the  said  court-martial  did  pronounce  upon  the  said  John  Sud" 
dig  the  following  sentence ;  (viz.),  the  Court  having  heard  the  evidence  in  sup- 
port of  the  prosecution,  together  with  what  had  been  brought  forward  by  the 
prisoner  (the  said  John  SvMis)  in  his  defence,  is  of  opinion  that  the  prisoner 
John  Suddis  is  guilty  of  receiving  several  pieces  of  printed-  cotton  and  two 
pieces  of  broad  cloth  stolen  from  the  warehouse  of  Mr.  5.  Waikins,  knowing 
them  to  be  stolen,  in  breach  of  the  articles  of  war ;  and  doth,  therefore,  by  vir- 
tue of  the'  4th  article  of  the  24th  section  of  the  articles  of  war,  sentence  him 
the  said  John  Suddis  to  be  transported  as  a  convict  to  Botany  Bay  for  the 
term  pf  14  years.  That  afterwards  the  aforesaid  sentence  was  approved  of 
and  confirmed  by  the  said  governor  of  his  majesty's  garrison  oi  Gibraltar  ;  and 
the  said  governor  did,  in  order  to  carry  the  same  sentence  into  efifect,  cause  the 
said  John  Suddis  to  be  sent  to  England  in  the  custody  of  lieutenant  Rogers,  one 
of  the  lieutenants  of  the  70th  regiment  of  his  said  majesty.  And  that  afterwards, 
the  said  John  Suddis  having  arrived  in  England  and  landed  at  Portsmouth 
aforesaid,  in  the  custody  aforesaid,  and  for  the  cause  and  purpose  aforesaid,  was 
by  the  said  lieutenant  Rogers  delivered  to  him  (Sir  W.  A.  Pitt)  as  governor 
of  his  majesty's  garrison  at  Portsmouth,  to  be  by  him  safely  kept  until  he 
should  be  sent  to  Botany  Bay  aforesaid,  in  pursuance  and  execution  of  the  afore- 
said sentence  ;  and  is  now  detained  in  his  custody  for  the  cause  and  purpose- 
aforesaid,  the  said  term  of  14  years  not  being  yet  expired.  And  he  fuither  re- 
turned, that  at  the  several  times  before  mentioned  the  said  Samuel  Watkins- 
was  and  is  a  subject  of  our  said  lord  the  king ;  and  no  form  of  civil  judicature 
was  in  force  at  Gibraltar  aforesaid  having  power  to  try  an  ofiender  being  a 
person  in  actual  pay  as  a  member  of  the  said  garrison  of  Gibraltar  ;  and  that 
the  said  warehouse  in  the  sentence  mentioned  was  and  is  situate  at  Gibraltar 
aforesaid :  and  this  is  the  cause,  &c. 

Erskine,  on  behalf  of  the  prisoner,  admitted  that  the  king  had  a  military- 
power  to  try  ofilenders  of  this  description  at  Gibraltar,  in  the  absenqe  of  alt 
civil  judicature  at  that  placfe  :  but  objected  to  die  insufficiency  of  the  return,, 
because  it  did  not  appear  that  the  sentence  of  the  court-martial  was  in  con-< 
formity  to  the  municipal  law  of  England  against  such  ofienders,  by  which: 
that  court  sitting  in  judgment  for  such  ofience  was  bound. 

Abbott  in  support  of  die  return.  1.  It  is  a  general  rule,  that  where  a  per- 
son has  been  committed  under  the  judgment  of  another  court  of  competent 
criminal  jurisdiction,  this  court  cannot  review  the  sentence  upon  a  return  to  a- 
habeas  corpus.  This  was  so  determined  in  Brass  Crosby^s  case,  3  Wils.  199^ 
In  such  cases  this  court  is  not  a  court  of  appeal.  So  in  Barne's  case,  S  RolL 
Rep.  167 ;  he  was  imprisoned  by  the  Court  of  Admiralty  until  he  should  pay> 
402.  or  restore  a^  anchor  he  had  taken :  and  this  being  returned  on  a  habeas? 
corpus,  a  motion  was  made  to  discharge  him  on  objections  taken  to  the  legality 
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of  the  commitment :  but  Mankiguft  C.  J.  said,  "  it  appears  by  the  words 
**  consideratum  est  that  there,  was  a  judgment  given  against  him ;  and  although 
^  the  manner  of  their  proceejding  be  not  according  to  our  law,  yet  we  cannot 
^  redress  it  by  the  course  now  taken."  "  And  also  a  return  differs  from  other 
*'  Judicial  proceedings,  cmd  such  precise  certainty  is  not  required  in  returns ; 
**  but  it  is  sufficient  if  the  court  can  learn  from  the  return  the  substance  of  the 
•«  matter."  Therefore,  2dly,  supposing  the  court  martial  at  Gibraltar  were 
confined  to  inflict  such  a  punishment  only  as  the  courts  of  criminal  law 
here  could  have  done,  at  least  this  court  will  support  the  sentence  if  possible 
by  every  reasonable  intendment  in  ita  favour;  and  this  may  be  done  by 
supposing  the  principal  to  have  been  convicted,  and  Suddis  tried  as  an 
accessary  under  the  stat.  4  Geo.  1,  c.  11.-  This  will  appear  upon  a  review 
of  the  several  statutes.  The  stat.  3  &;  4  W.  &  M.  c.  9,  makes  receivers  of 
stolen  goods  accessaries  after  the  fact.  The  stat.  5  Ann»  c.  21.  s.  6.,  which 
has  the  same  provision,  enacts,  that  such  accessary  shall  suffer  death  as  a  fel- 
on. Then  the  stat.  4  Geo«  1.  c.  11,  enacts,  that  they  may  be  transported  for 
14  years.  This  must  be  understood  where  they  have  been  tried  for  the  fel- 
ony ;  for  8.  6.  of  the  stat.  5  Ann.  c.  21.  provides  that  they  may  be  tried  for  a 
misdemeanor  if  the  principal  be  not  convicted ;  or  by  stat.  22  Geo.  3.  c.  S8. 
8.  1.  whether  the  principal  be  amenable  to  justice  or  not :  and  in  either  of 
such  cases  the  accessary  is  punishable  by  fine,  imprisonment,  or  othejr  corporal 
punishment.  £ut,  3dly,  The  court-martial  had  a  discretionary  power  to  in- 
flict what  Dunishment  they  pleased,  and  were  not  bound  to  conform  to  our 
municipal  laws.  T<his  is  a  transaction  out  of  the  realm,  within  a  jurisdiction 
purely  military.  Our  laws  do  not  extend  to  Gihraltar  propria  tngore,  A 
discretionary  power  even  to  death  is  given  to  the  courta-martial  there :  it  is 
necessary  to  the  preservation  of  military  discipline.  The  mutiny  act  author- 
izes the  king  to  aelegate  to  them  that  power.  By  s.  18.  the  king  may  mdce 
articles  of  war,  which  shall  be  judicially  noticed  by  all  the  judges.  By  s.  19. 
he  may  constitute  courta-martial  with  power  to  try  and  punish,  '*  as  well  with- 
^  in  Ureat  Britain^  Jersey,  and  the  isles,  &c  as  in  his  majesty's  garrison  of 
"  Gibraltar,  and  in  any  of  his  dominion^  beyond  the  seas."  By  s.  20.  "No 
••  officer  or  soldier  shall  by  such  articles  of  war  be  subjected  to  any  punish- 
^/nent  extending  to  life  or  limb  within  Great  Britain,  Jersey,  or  the  isks,  &c. 
^fcr  2ny  crime  not  expressed  to  be  so  punishable  by  the  act."  This  clause, 
w!nch  re^tricte  the  general  power  or  punishment  before  given  to  courts  mar- 
tial, ^TfdiaGiiraltctr  and  the  king's  dominions  beyond  sea.  Sett.  6.  of  the  same 
act  enables  the  king  to  grant  his  warrant  to  the  governor  of  Gihraltar  and  of 
any  other  of  his  majesty's  dominions  beyond  seas,  for  convening  general 
courta-martial  (of  which  by  s.  11.  the  governor  cannot  be  one)  for  ttie  trial  of 
offences  committed  by  any  of  the  forces  under  their  command,  who  are  to 
regulate  their  proceedings  in  the  manner  thereinafter  specified.  By  s.  9, 
provision  Is  made  for  delivering  up  to  the  civil  magistrate  ail  oflenders 
"accused  of  any  capital  crime:,  " or  of  any  violence  or  offence  against  the 

_r   u: :^^*-.i 1.-^_. i_-_i^  j^  punish- 

Gibraltar. 

*-*w  w^,**^..^^  ^.    section  of 

theimiciM  of  WW,  which  says;  that  "  notwidistanding  ita  being  directed  in 
"  the  11th  sect,  of  these  our  rules  and  articles,  that  every  commanding  c^cer 
"  shall  ddiver  up  to  the  civil  magistrate  all  persons  under  his  command  who 
"  shall  be  accused  of  any  crimes  which  are  punis^hable  by  the  known  laws  of 
"  the  land,  yet  in  our  garrison  of  Gibraltar,  or  in  a.ny  other  place  beyond  the 
«  seas,  &c..  where  there  is  njo  form  of  our  civil  judicature^  in  force,  the  gov- 
"  emor,  &c.  is  to  appoint  general  courts-martial  for  the  trial  of  persons 
"  under  his  command  accused  of  Ynurder,  theft,  robbery,  &c.  or  of  having 
'*  used  violence,  or  committed  any  offence  against  the  persons  or  proper^ 
"  ty  of  any  of  our  subjecte,   &c. ;  and  the  persoiw  so  accused,  if  found 


IN  THE  ^OBTY-FIKST  YEAR  OF  GEORGE  III.         159 

••guilty,  shall  suffer  death  or  such  other  punishment^  according  to  the 
**  nature  and  degree  of  their  respective  offeTices^  as  by  the  sentence  of  any 
*^  such  general  court-martial  shall  be  awarded."  Now  the  above  general 
words  describing  offences  are  the  very  same  which  are  used  in  the  first  article 
of  the  11th  sectibn  of  the  articks  of  war,  and  also  in  the  dth  section  Oi  the 
mutiny  act,  to  denote  every  species  of  crime  triable  by  the  civil  magistrate. 
And  as  to  their  inflicting  punishment  according  to.  the  nature  and  degree  of 
the  offence,  a  court-martial  does  not  found  its  proceedings  upon  the  common 
or  upon  the  civil  law :  But  they  are  sworn,  according  to  the  12th  sect,  of  ther 
mutiny  act,  to  administer  justice  according  to  the  rides  and  articles  of  war, 
and  according  to  the  nmtiny  act.  They  must,  therefore,  judge  according  to 
the  dictates  of  conscience  and  the  necessity  of  the  case.  In  military  juris- 
dictions it  may  often  happen  in  cases  of  emergency  that  a  court-martial  may 
be  obliged  to  mfiict  deatn  for  an  ofience  which  at  other  times  would  require 
only  a  lenient  punishment,  and  for  which  death  could  in  no  event  be  inflicted 
by  the  civil  magistrate.  The  above  mentioned  provisions  are  therefore  cer- 
tainly ample  enough  to  warrant  the  sentence  which  has  been  here  pronouno- 
ed. 

Erskine^  contra.  The  court-martial  which  pronounced  sentence  on  the 
prisoner  is  a  ,court  of  inferior  and  limited  jurisdiction ;  and  if  it  appear  upon 
the  face  of  their  proceedings  that  they  have  exceeded  their  authority,  this* 
court,  though  not  a  court  of  error  for  the  purpose,  have  power  on  a  return  to 
a  habeas  corpus  to  interfere  on  behalf  of  the  subject  ag^eved.  It  might  as 
well  be  contended,  that  if  magistrates  below,  having  power  to  inflict  a  penalty 
in  a  certain  case,  were  to  pass  sentence  of  death  on  a  delinquent  and  conitnit 
him  for  that  purpose,  this  court  could  not  liberate  him.  Tho  words  relied  on» 
**  shall  sufier  death  or  such  other  punishment  according  to  the  nature  and  de^ 
^  gree  of  their  respective  offences  as  the  court-martial  shall  award,"  do  not 
give  that  court  an  unlimited  discretion,  but  bind  it  to  decide  according  to  the 
rules  of  the  law  of  England,  In  the  late  case  of  the  mutineers  of  tho 
Baunty{a)t  who  were  tried  by  a  court-martial  at  Portsmouth  ;  there  being  no 
evidence  against  on^  of  the  persons  accused,  it  was  insisted  on  the  part  of  an- 
other of  them  that  he  had  a  right  to  examine  the  first  oti  his  behalf :  the  Court 
howerer,  by  the  advice  of  the  Judge  Advocate,  refused  to  let  him  be  examin- 
ed, saying,  thaf  the  practice  of  courts-martial  had  always  been  against  it ;  and 
the  prisoner  was  condemned  to  death :  but  upon  die  sentence  being  Teported  to 
the  king,  execution  was  respited  till  the  opinion  of  the  Judges  *  was  taken ; 
who  all  reported  against  the  legality  of  the  sentence  on  the  ground  of  the  i^ 
lection  of  legal  evidence ;  and  the  party  was  afterwards  discharged.  A  simi- 
lar case  happened  still  more  recently  before  a  court-martial  in  Ireland^  in  the 
instance  of  Mr.  Stratford^  where  the  sentence  was  s^  aside  on  account*  of  an 
irregularity  in  the  trial  against  the  rules  of  the  common  law.  By  what  other 
rules  or  principles  than  those  of  the  law  of  England  can  a  court-martial  mea- 
sure the  nuture  and  degree  of  the  ofilence  ?  Then  it  is  contended  that  this 
court,  if  necessary,  will  intend  that  the  sentence  was  legal,  and  that  they  will 
presume  that  the  principal  was  convicted.  But  the  court  can  no  more  intend 
jurisdiction  in  an  mferior  tribunal  upon  a  return  to  a  habeas  corpus  than  in  any 
other  mode  of  proceeding.  It  ought  at  least  to  have  appeared  that  he  waa 
charged  as  accessary  to  a  felony  under  the  statute,  and  that  he  was  convicted 
of  such  offence :  but  no  specific  charge  is  stated,  and  he  is  convicted  general- 
ly of  having  knowingly  received  the  stolen  goods  mentioned,  in  breach  of  ^' 
articles  of  war :  and  no  such  ofience  being  therein  particularly  specified,  the  ju' 
rifldiction  can  only  be  derived  under  the  general  words  before  mentioned,  which 

(a)  Thii  riiip  wu  tent  by  bb  majesty  a  fei#  yean  ago  under  the  eommaiid  of  Capt  Bf^, 
br  the  porpoee  of  tranaplanting  the  bread  fruit  and  other  valoable  fdanta  from  the  Uaada  in 
the  Sowth  Sta  te  the  BritUh  colonies  m  ihe  Wat  Indits.  A  great  part  of  the  crew  mitkiied 
dviag  the  tojtkge,  and  took  posManoD  of  the  veaiel. 
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relate  to  ofiences  known  to  the  law  of  England,  by  which  therefore  the  trial  and 
judgment  must  be  regulated. 

Lord  KfiNfON,  C.  J.  I  feel  no  difficulty  in  delivering  the  opinion  which  I 
entertain;  because  the  prisoner  will  not  be  concluded  by  it,  but  may  if  be  be 
dissatisfied,  apply  to  the  other  courts  of  Westminster^halL  The  natural  lean- 
ing of  our  minds  is  in  favour  of  prisoners ;  and  in  the  mild  manner  in  which 
the  laws  of  this  country  are  executed,  it  has  rather  been  a  subject  of  complaint 
by  some  that  the  Judges  have  given  way  too  easily  to  mere  formal  objections 
on  behalf  of  prisoners,  and  have  been  too  ready  on  slight  grounds  to  make 
favourable  representations  of  their  cases.  Lord  HaU  himself,  one  of  the 
greatest  and  best  men  who  ever  sat  in  judgment,  considered  this  extreme  fa- 
cility as  a  great  blemish,  owing  to  which  more  offenders  escaped  than  by  the 
manifestation  of  their  innooence.  We  must  however  take  care  not  to  carry 
this  disposition  too  far,  lest  we  loosen  the  bands  of  society,  which  is  kept  to- 
gether by  the  hope  of  reward  and  the  fear  of  punishmerit  It  has  been  al- 
ways considered,  that  the  Judges  in  our  foreign  possessiaas  abroad  were  not 
bound  by  the  rules  of  proceeding  in  our  courts  here.  Th'iir  laws  are  often  alto- 
gether distinct  from  our  own/  Such  is  the  case  in  Iruiia  and  other  places. 
On  appeals  of  the  Privy  Council  from  our  colonies,  no  formal  objections  are 
attended  to.  if  the  substance  of*  the  matter,  or  the  cor^jus  delicti,  sufficiently 
appear  to  enable  them  to  get  at  the  truth  and  justice  o'x  the  case.  The  prison- 
er in  this  instance  has  been  tried  before  a  court  of  competent  jurisdiction  at 
Gibraltar,  .bv  which  he  has  been  convicted  of  receiving  certain  goods  know- 
ing them  to  nave  been  stolen,  and  has  been  sentenced  to  transportation  *for 
fourteen  years.  It  is  not  denied  but  that  for  the  same  corpus  delicti  (not  in- 
deed in  the  same  form)  the  same  judgment  might  have  been  given  in  the 
courts  h^re,  if  the  principal  had  been  conv^icted :  which  however  does  not  in 
truth  at  all  affect  the  guilt  of  this  man.  But  it  is  said,  that  this  not  aj^iearing^ 
we  must  take  the  sentence  to  be  illegal.  Whether  the  p^ncip^l  were  or  were 
not  convicted  does  not  appear  upon  this  return ;  it  only  says,  tediter  processum 
ett,  kc. ;  why  therefore  are  we  to  conclude  that  the  sentence  is  illegal  ?  We 
Are  now  sitting  as  a  court  of  error  to  rciview  the  regularity  of  their  proceed- 
ings, nor  are  we  to  hunt  after  possible  objections.  I  have  said  this,  admitting 
pro  hac  vice  that  we  may  examine  into  this  question  on  a  return  to  a  habeas 
carpus ;  but  that  is  an  arduous  question,  on  which,  if  it  were  necessary,  I  should 
wish  to  take  much  more  consideratiovi.  At. present,  I  see  no  reason  for  say- 
ing that  the  6ause  returned  is  not  sufficient. 

Grose,  J.  It  was  properly  admitted,  jhat  the  court-martial  had  authority 
to  try  the  offender  and  inflict  punishment  according  to  the  nature  and  degree 
of  the  offence  as  regulated  by  the  law  of  the  land.  Then  taking  that  to  be 
so,  the  answer  to  the  objection  made  to  this  return  is,  that  accoi^ing  to  the 
law  of  this  land  the  court-martial  might  under*  certain  circumstances  have 
infficted  the  punishment  which  they  have  awarded  for  this  oflence*  that  is, 
if  the  principal  had  been  convicted  of  the  felony,  and  this  party  had  been  tried 
as  the  accessary  under .  the  statute.  But  it  is  said,  that  this  does  not  so  ap- 
pear upon  the  face  of  the  return.  That  however  is  an  objection  in  error,  and 
we  do  not  sit  now  as  a  court  of  error.  It  is  enough  that  we  find  such  a  sen- 
tence pronounced  by  a  court  of  competent  jurisdiction  to  inquire  into  the  of* 
fence,  and  with  power  to  inflict  such  a  punishment.  As  to  the  rest  we  must 
therefore  presume  omnia  rite  acta, 

'  Lawrence,  J.  Two  objections  havi^  been  made  to  the  return ;  first,  that 
the  <^ourt-martial  have  exceeded  their  jurisdiction  in  inflicting  a  punishment 
beyond  what  they  were  authorized  to  do.  That  turns  upon  the  construction 
of  the  4th  article  of  the  24th  section  of  the  articles  of  war,  by  which  persons 
found  guilty  of  any  of  th^  offences  therein  described  "  shall  suffer  death  or 
'•  such  other  punishment,  according  to  the  nature  and  degree  of  the  offence,  as 
"  by  the  sentence  of  the  court-martial  shalj  be  ".  awarded."    And  these  words. 


IN  THE  FORTY-FIRST  YEAR  OF  GEORGE  ID.         161 

it  is  said,  must  be  understood  according  to  the  lotas  of  England  uxxAei  similax 
circumstances.  I  do  not  however  think  that  this  is  the  proper  meaning :  but 
that  it  was  intended  to  give  the  court-martial  a  discretionary  power  to  appor- 
tion the  punishment  according  to  the  degree  of  guilt  of  the  party  convicted. 
If  it  had  been  meant  that  their  judgment  should  be  governed  by  the  law  of 
England,  it  Would  have  been  more  obvious  to  have  so  expressed  it  than  to 
have  used  such  general  and  indefinite  terms.  Secondly,  assuming  that  the 
coun«martial  was  bound  to  give  judgment  according  to  the  laws  ot  England^ 
it  is  objected  that  the  sentence  is  illegal,  because  it  does  not  appear  upon  the 
&ce  of  the  return  that  the  principal  was  convicted ;  but  I  cannot  admit  the  va- 
lidity of  that  objection  on  this  proceeding.  This  is  a  return  to  a  writ  of  habeas 
corpus  made  by  the  person  in  whose  custody  the  party  is  placed  in  execution 
of  his  sentence.  He  cannot  be  taken  to  be  cognizant  of  all  the  proceedings. 
It  is  enough  that  the  court  had  authority  to  award  such  a  sentence.  He  re- 
turns the  cause  for  which  he  detains  the  party  in  custody,  namely,  the  judg- 
ment of  such  a  court.  This  return,  I  believe,  is  as  much  as  it  has  been  ever 
usual  to  make  in  such  cases  However,  I  am  of  opinion  upon  the  first  objec- 
tion, that  the  court-martial  were  not  bound  to  pass  such  a  sentence  as  the  law 
of  England  would  warrant  upon  a  similar  charge. 

Lb  BLaNc,  J.  The  principal  question  is,  Whether  a  party  who  is  in  cus- 
tcMiy  under  the  sentence  of  a  court  of  competent  jurisdiction,  and  is  brought 
up  here  upon  a  writ  of  habeas  corpus,  be  entitled  to  his  discharge  on  the  ground, 
that  it  does  not  appear  upon  the  face  of  the  return  that  certain  facts  existed 
whi^h  are  contended  to  be  necessary  to  warrant  such  a  sentence.  It  is  not 
denied  that  the  court-martial  had  power  to  try  the  offender :  but  it  is  contend- 
ed, that  the  words  alluded  to  in  the  articles  of  war,  "  according  to  the  nature 
and  degree  of  the  ofience,"  6cc,  restrained  the  court  to  pass  such  a  sentence 
as  was  conformable  to  the  law  of  England  in  the  like  case.  But  I  cannot 
accede  to  that  construction.  It  seems  to  me  to  have  been  intended  to  give  the 
court-martial  a  discretionary  power  of  inflicting  punishment  on  the  offender, 
havinff  regard  to  the  enormity  of  the  offence.  This  gets  rid  of  the  objection 
as  to  ue  principal  not  appearing  to  have  been  convicted.  But  another  ob- 
jection is,  that  It  does  not  appear  that  the  party  was  charged  with  the  offence 
4>f  which  he  was  convicted.  To  which  the  answer  is,  that  it  is  sufficient  ibr 
the  officer  having  him  in  his  custody  to  return  to  the  writ  of  habeas  corpus^ 
that  a  court  having  a  competent  jurisdiction  had  inflicted  such  a  sentence  as 
they  had  authority  to  do,  and  that  he  holds  him  in  custody  under  that  sen- 
tence. 

The  Prisoner  was  remanded. 


Eyre  and  Another  f).  Dunsford. 

1  Eait,  818.    Feb.  9,  1801. 

TIm  detadant  htving  hid  a  eredit  lodged  with  him  bj  a  fiNreign  hooee  in  frvonr  of  ooe  JV, 
7.  to  a  eertain  amount,  apoo  an  ezpreis  stipulation  that  W,  T.  should  preyioaslj  lodge  in 
hii  hands  goods  to  treble  the  amount;  and  beins  applied  to  by,  the  plaintiff  for  inroraiation 
respeeting  the  responsibilitv  of  TV,  7*.  answered  that  he  knew  nothing  of  W.  T,  himself, 
but  what  he  had  learned  from  his  correspondent;  but  that  he  had  a  credit  lodged  vdth  him 
for  90  much  by  a  respeetabU  houu  at  H.  tohieh  he  held  ^  at  IV.  T.'s  diepo$al;  (omitttng 
|he  eoodition,)  and  thai  upon  a  view  of  all  the  cireumttaneex  which  had  come  to  hie  (the 
defendant's)  knowledge,  the  plainttfi  might  execute  W.  T.'$  order  with  safety;  (viz. 
an  order  for  the  sale  and  delivery  of  goods  on  credit).  In  an  action  on  the  case  to  recover 
dapa^es  mcurred  by  the  plaiotiffi  in  cooseqaence  of  having  trusted  }V.  T,  on  thb  repre- 
■entation;  held  that  there  was  a  material  suppression  of  the  truth,  and  evidence  sufficient 
fiirthejary  to  find  firand,  which  is  the  gist  of  the  action;  although  the  defendant  had  no 
immediate  mterest  in  making  the  ialse  representation;  and  though  at  the  time  when  it  was 
■Bade,  he  added,  that  he  gave  the  advice  toitliout  prejudice  to  himulf 

THE  declaration  stated,  that  before  the  committing  of  the  grievance  after 
Vol.  I.  21 
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mentioned,  to  wit,  on  the  24th  of  Mmf  1799,  at  "Lonilon,  &c.  one  WilUam 
Thompson,  then  of  Hamburg,  applied  to  the  plaintiffs  (traders,)  and  revested 
them  to  export,  sell,  and  deliver  to  him  goods  of  great  Tatae  upon  credit ;  and 
thereupon  the  plainti&  heing  unacquainted  with  we  credit,  circumstancee,  and 
character  of  Thompson,  atid  whether  they  might  safely  sell  and  deliyer  to  him 
goods  upon  credit,  applied  to  the  defendant  (bein^  a  partner  in  trade  with'  one 
Lkhigaray)  to  be  by  him  truly  informed  of  the  credit,  circumstances,  and  charac- 
ter of  Thon^uon  ;  offdl  whicE  said  premises,  &%.  the  defenduit  had  notice  from  the 
plaintiffs,  and  was  requested  by  them  to  inform  them  truly  of  the  credit,  cir- 
cumstances, and  character  of  Thompson  ;  and  thereupon  the  defendant  fraudu- 
lendy,  deceitfully,  and  wrongfully  contriving  and  intending  to  deceive, 
injure,  and  prejudice  the  plaintifis,  and  to  induce  and  cause  them  to  ex- 
port* sell,  and  deliver  the  said  goods  to  Thompson,  upon  credit,  afterwards,  &c. 
did  falsely,  deceitfully,  and  wrongfully  afRrm  and  represent  to  the  pbiintifi^, 
that  they,  the  defendant  and  his  partner,  were  informed  by  a  very  respectable 
house  at  Hamburg,  that  Thompson  was  of  respectable  conneanons,  and  a  person 
to  whose  character  they  (the  said  defendant  and  his  partner)  might  speak  with 
cof^idence  ;  and  that  the  drfendant  and  his  partner  had  a  credit  lodged  with 
them  by  the  same  house  for  12,0Q0L,  which  they  held  at  Thompson's 
disposal.  And  on  the  defendant's  being  informed  by  the  plaintifli,  that  the 
amount  of  the  goods  which  Thompson  had  so  applied  to  the  plaintifis  to  ex- 
port, &c.  to  him,  would  be  about  lOOOZ.,  the  defendant  further  intending  as 
aforesaid,  did  falsely,  te.  affirm  and  represent  to  the  plaintifis,  that  they  (the 
defendant  and  his  partner,  thought  the  order  might  be 'executed  with  safety. 
That  the  plaintiffs  confiding  in  the  said  assertions  and  representations  of  the 
defendant,  and  believing  the  same  to  be  true,  and  not  knowing  the  contrary 
thereof,  afterwards,  to  wit,  on  the  15(h  of  August  in  the  year  aforesaid,  kc. 
were  thereby  induced  to  and  did  export,  sell,  and  deliver  to  Thompson  the 
goods  to  the  amount  of  710/.  \2s:  9d.  upon  credit  for  six  months :  whereas  in 
truth  at  the  time  the  defendant  so  made  the  said  afiSbrmations  and  representa- 
tions, he  and  his  partner  were  not,  nor  had  been,  informed  by  a  very  respect- 
able house  a^  Hamburg,  that  Thompson  was  of  respectable  connexions,  and 
a  person  to  whose  ^character  the  defendant  and  his  partner  might  speak  with 
confidence,  and  the  defendant  well  knew  the  same  ;  and  in  truth,  the  defend- 
ant and  his  partner  at  the  time,  &c.  had  not  a  credit  lodged  with  them  by  the 
said  house  at  Hamburg,  dec.  for  12,000Z.  &c.  and  the  defendant  welL  knew 
the  same ;  and  in  trulJb,  at  the  time,  ^.  they,  the  defendant  and  his  part- 
ner, did  not  think  the  said  order  of  the  said  Thompson  might  be  executed  by 
the  plaintiffs  toith  safety.  And  me  plaintiffs  further  say,  that  although  the 
said  six  months  for  which  they  did  so  trust  and  give  credit  to  Thompson  for 
the  goods  are  elapsed,  yet  Thompson  hath  not  yet  paid  the  plaintiffs,  &c.  for 
the  said  goods,  &c.,  and  ever  since  hath  been  and  still  is  unable  to  pay,  te. 
By  means  whereof,  &c.  There  were  other  counts  to  the  same  effect,  varying 
the  words  spoken.     To  this  the  general  issue  was  pleaded. 

At  the  trial  before  Le  Blanc,  J.  at  the  sittings  after  last  term  at  Guildhall^ 
it  appeared  in  evidence  that  the  plaintifis  were  woolen  manufacturers  living 
at  Leeds  ;  and  the  defendant  a  merchant  in  London  in  partnership  with  Lichi- 
gar  ay.  Previous  to  the  transaction  in  question,  the  defendant's  house  had 
received  a  letter  from  Claude  Coulett,  and  Co.,  a  respectable  house  at  Ham- 
burg, which  explains  the  nature  of  their  connexion  with  and  knowledge  of 
Thompson,  the  person  named  in  the  declaration ;  of  whom  or  his  situation 
and  circumstances  the  defendant  had  no  personal  knowledge  or  other  notice 
than  the  letter  itself  imports.  This  letter  was  dated  Hamburg,  1st  March 
1799,  and  was  produced  in  evidence  as  containing  the  account  of  the  original 
credit  lodged  with  the  defendant  for  Thompson.  "  We  are  to-day  enabled  to 
'*  speak  to  you  of  the  business  relating  to  the  consignment  of  goods  of  Eng^ 
'*  lish  manufacture  which  has  already  been  agitated  between  us.    It  is  agreed 
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j>l¥'who  forward  these  articles  shall  consent  to  receive  only 
*'  one  third*  of  the  value  by  anticipation,  instead  of  the  half,  as  had  been  first 
**•  proposed ;  which  gives  a  greater  degree  of  solidity  to  our  arrangement.  We 
"  authorize  you  in  consequence  to  furnish  for  our  account  to  Mr.  William 
**  Thomptan  of  thiiB  city,  or  to  his  order,  your  acceptance  to  the  extent  of 
^  ten  or  twelve  thousand  pounds  steriing,  j/br  which  acceptance  there  vnll  be 
^  premoutly  delivered  to  you  goods  of  English  manufacture  in  wool  or  cot* 
^  ton  do.  to  the  extent  of.  thirty  to  thirty-six  thousand  pounds  sterlings 
^  which  will  be  submitted  to  your  verification  and  valuation,  so  that  theie 
**  may  be  nothing .  over-rated  either  in  the  prices  or  in  the  quality.  You 
"  have  annexed  the  signature  of  Mr.  William  Thompson^  in  order  that  you 
"  may  know  it  to  a  certainty.  We  have  delivered  to  him  a  lettermaking  men- 
*'  tion  of  the  above  credit,  and  which  he  will  forward  to  you  with  what  he 
**  may  have  to  add  at  the  foot  of  his  signature.  Hitherto  we  know  only 
"him  in  this  business,  ouf  relations  with  him  and  his  existence,  which 
*«  known  to  us  have  enabled  us  to  appreciate  the  confidence  which  he  de- 
**  serves,  and  with  which  he  has  inspired  us.  He  is  a  merchant  of  this  city, 
**  It  is  very- probable  that  the  delivery  of  the  goods  will  not  take  place  at  once, 
"  but  that  they  will  be  gradual ;  which  will  put  an  interval  to  your  acceptaii- 
"  ces,  and  wiU  give  you  a  greater  facility  in  tbe  payment.  Not  wishing  to 
'*  neglect  any  means  that  may  free  our  aflairs  from  all  kinds  of  obstacle,  you 
**  will  take  every  precaution  that  tbe  goods  in  your  hands  may  be  secured 
"  against  any  attack  or  ulterior  pursuits ;  since  not  knowing  the  laws  of  your 
"  country  we  cannot  too  strongly  recommend  to  you  to  put  our  property  under 
"  shelter  from  every  unpleasant  event.  Prudence  dictates  to  us  tnese  lefiec- 
"  tions,  the  justice  of  which  you  will  undoubtedly  see.  We  have  prevailed 
"  upon  the  friend  who  has  procured  us  this  business  to  leave  to  your  care  to 
«*  cover  the  insurance  of  the  whole  amount  of  the  goods  that  may  be  delivered 
"  to  you,  for  which  however  you  will  only  be  under  acceptance  of  the  third : 
^  but  on  consenting  thereto  he  has  made  it  a  condition  mat  one  half  of  the 
^  usual  commission  should  be  allowed  to  him,  since  he  makes  a  sacrifice  of  the 
«<  advantage  to  be  derived  on  efiecting  the  insurance  here,  in  order  to  increase 
**  your,  security.  We  found  this  proposal  so  reasonable,  that  we  have  not 
^  hesitated  to  assure  him  of  your  concurrence.  It  is  then  agreed  in  conse- 
^  quence  of  the  first  opening  which  we  made  use  of  in  this  business,  that 
**  you  shall  be  allowed  one  per  cent,  commission  on  the  amount  of  your 
"  acceptances ;  for  which  you  will  receive  the  goods,  have  them  examined 
«<  and  valued,  and  shipment  made  to  us  by  vessels  positively  under  convoy, 
"  unless  an  express  alteration  should  be  made  by  us;  We  will  hand  you  re- 
**  mittances  in  time  to  cover  your,  acceptances :  if  however  contrary  to  our  ex- 
**pectations  these  remittances  should  be. retarded,  you  will  value  on  us  with 
**  the  needful  advice.  We  do  not  presume  that  it  is  probable  any  delay  will 
"  be  occasioned  by  th^  winds ;  for  it  would  be  extraordinary  if  a  triple  value 
"  of  goods  did  not  furnish  in  die  first  sales  sufiicient  to  face  these  first  engage* 
"  ments.  As  to  the  rest,  rely  upon  our  care  and  punctuality,  &c.  If  the  per- 
**  sons  who  consign  these  articles  find  they  turn  to  account,  they  will  doubt* 
*'  less  continue  them,  and  furnish  fresh  parcels  of  goods  in  proportion  to  the 
"  sums  of  which  you  shall  be  covered  ;  so  that  without  exceeding  the  pr^- 
"  scribed  limits  or  your  acceptances,  certain  activity  will  always  he  kept  up, 
"  and  increase  the  advantages  which  we  may  each  expect  from  this  operation,  x 
"  It  is  understood  that  the  drafts  which  shall  be  insured  upon  us  shall  be  at 
'*  three  months.  We  doubt  not  but  the  houses  from  whom  you  are  to  re- 
"  ceive  goods  to  such  an  extent  are  people  of  respectability.  We  leave  to 
^'  yotir  judgment  to  conceive  if  the  credit  which  Mr.  Thompson  will  transmit 
"  to  them  in  virtue  of  the  one  which  we  give  him  on  you  will  equal  a  recom* 
**  mendatioQ ;  we  shall  see  it  with  the  more  pleasure,  as  these  houses  are* 
«« spoken  of  to  us  in  the  highest  terms.    Although  we  have  not  the  pleasuit 
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^  of  heing  acquainted  with  them,  we  shall  be  obliged  to  you  for  what  you  may 
^  do  on  this  business.  Postscript.  The  letter  of  recommeniktioii  and  credit  which 
**  we  have  given  to  Mr.  Thompson  will  be  remitted  to  you  by  Messrs.  Meyer ^ 
**  Wemor,  and  Company,  whose  signature  is  in  the  same  paper  as  that  of  Mr. 
"  Thompson.  Be  so  obliging  to  take  note  therefrom."  It  also  appeared,  that 
previous  to  the  transaction  in  qnestion,  application  was  made  to  the  plaintifis 
.  to  furnish  goods  to  Thompson  at  Hamburg  /  which  application  was  conveyed 
to  them  in  a  letter  from  a  Mr.  Cole  of  Hamburg,  dated  24th  of  May  1799, 
in  which  Thompson  was  recommended  to  them  as  a  valuable  correspondent, 
and  a  promising  character  given  of  him  :  and  at  the  same  time  the  plaintifis 
also  received  a  letter  from  Thompson  himself,  expressing  his^  wish  to  purchase 
goods  of  them,  and  referring  them  to  the  house  of  Lichigaray  and  ne- 
phew (the  defendant's  house)  for  his  character.  In  consequence  of  this, 
the  plaintifis  sent  up  these  letters  from  Leeds  to  their  agent  in  London^  with 
directions  to  apply  to  the  defendant's  house  to  whom  they  had  been  referred 
for  Thompson's  character.  Accordingly  on  the  8th  of  June,  1799,  the  plain- 
tiffi'  agent  went  to  the  defendant's  house,  and  there  communicated  to  him 
that  he  waited  on  him  from  the  plaintifis  to  inquire  the  character  of  Wiliutm 
Thompson  of  Hamburg,  and  shewed  him  the  letters  which  the  plaintifis  had 
before  received.  The  defendant  answered,  we  do  not  know  Mr.  Thompson 
ourselves,  but  he  is  recommended  to  us  by  a  very  respectable  house  at  Hrnn- 
burg  as  a  man  of  respectable  anvnexions.  Being  asked  if  they  knew  any 
thing  of  Thompson's  property;  the  defendant  answered,  tJuxt  they  knew  nothing 
of  him  themselves ;  that  what  they  knew  of  him  they  had  obtained  from  a 
house  at  Hamburg.  The  agent  th^n  asked  the  defendant  if  he  knew  Cole,  of 
whom  the  plaintifis  had  a  very  short  acquaintance,  and  had  had  ■  no  dealings 
with  him ;  he  answered,  not  much,  but  he'  had  been  introduced  by  respecta- 
ble persrons.  Being  then  qaestioned  again  about  Thompson,  the  defendant  an- 
swered, "  we  have  a  credit  lodged  with  us  by  a  very  respectable  house  at  Ham- 
"  burg  for  12,000^  which  toe  hold  at  his  (Thompson's)  disposal.''  The  defendant 
then  asked  the  plaintifis'  agent  what  was  the  amount  of  Thofrqaon's  order  on 
them  for  goods  ?  and  being  answered,  about  lOOOZ.,  made  no  immediate  reply. 
The  agent  then  asked  hkn  "  if  every  thing  was  regular  with  Thompson,  and 
**  whether  from  a  view  of  all  the  circumstances  that  had  come  to  their  know- 
«  ledge  the  plaintiffs  might  execute  the  order  vnth  safety."  The  defendant  an- 
swered, "  yes  ;  every  thing  is  regular,  and  I  think  you  may  exectete  the  order 
with  safety  ;  but  u>e  give  this  advice  without  our  prejudice."  The  plainti£&, 
relying  on  this  representation,  eicecuted  the  order,  by  fumishing  goods  to 
Thompson  to  the  valtie  of  712Z.  '9f.,  at  six  months  credit.  Thon^son  soon  af- 
ter failed.  The  agent  also  swore  positively,  that  the  drfendant  never  men^ 
turned  the  condition  on  which  the  house  at  Hamburg  had  given  Thompson 
credit,  [Bs  stated  in  their  letter  to  the  defendant's  house  before  mentioned; 
namely,  on  a  previous  deposit  of  goods  to  the  amount  before  mentioned,)  but 
the  representation  was  made  to  him  without  the  qualification  of  any  cotiditioti 
whatever.  On  the  other  hand,  a  witness  produced  by  the  defendant  swore, 
that  ihe  defendant  had  expressly  mentioned  to  the  plaintiflfs'  agent,  that  th6 
credit  was  lodged  with  them  by  me  house  at  Hamburg  to  the  amount  stated; 
cfn  condition  of  goods  to  a  superior  amount  being  to  be  delivered  to  them.  Th6 
case  went  to  the  jury  principally  on  the  credit  which  they  would  give  to  one 
or  other  of  the  witnesses ;  the  learned  Judge  conceiving  that  if  they  believed 
the  plaintifis'  account  of  the  conversation,  and  that  so  material  a  circumstance 
as  the  condition  on  which  the  credit  had  been  given  was  suppressed  by  him  in 
the  representation  which  he  made  to  the  plaintiffs  of  TAom^ison';  responsibility,' . 
they  would  be  entitfed  to  a  verdict  for  damages,  notwithstanding  the  advice 
was  said  to  be  given  without  their  prejudice.  The  jury  believed  the  plain- 
tiff^'s  witness,  and  found  a  verdict  with  damages  to  the  amount  of  the  loss  sus- 
tained. 
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A  rule  was  obtained  to  shew  cause  why  there  should  not  be  a  new  trial,  on 
the  ground  that  the  foundation  of  such,  an  action  is  actual  fraud  and  de- 
ceit, and  not  merely  forgetfulness,  inadvertence,  mistake  or  neglect, 
•That  it  was  a  material  ar^rment  in  the  declaration,  that  the  defendant,  at  the 
time  when  the  representation  was  made  of  Thonypson's  credit,  *<  did  Tuoi  think 
^  that  the  order  of  Thampion  on  the  plaintifis  might  be  executed  by  them- with 
**  safety,"  of  which  diere  was  no  proof;  on  the  contrary,  there  was  reason  for 
him  to  think  well  of  TJwmpson  from  the  general  tenor  of  the  letter  which  the 
defendant  and  his  partner  had  received  from  their  correspondent  at  Hambyrg, 
and  which  appeared  and  was  stated  to  be  the  foimdation  of  their  knowledge 
of  Thampgon.  That  the  utmost  amount  of  the  evidence  was,  that  the  defend- 
ant had  inadvertently  omitted  to  state  the  ground  on  which  the  credit  for 
Thompson  had  been  lodged  with  his  house,  namely,  the  security  of  goods  to 
a  greater  amount ;  but  this  in  Itself  was  no  evidence  of  fraud,  to  commit 
vriiich  the  defendant  had  no  motive  of  interest ;  for  the  commission  which  it 
appears  that  he  was  to  receive  was  merely  upon  t^e  acceptances  made  by  his 
house  in  favour  of  Thompson.  That  in  Pakey  v.  Fr€emain{a)  it  was  settled, 
that  in  order  to  sustain  the  action  not  only  the  affirmation  by  which  the  plain* 
tiff  sustained  damage  must  be  false,  but  it  must  be  made  widi  intent  to  de» 
fraud,  being  in  the  nature  of  an  action  of  deceit.  And  that  in  all  the  actions 
which  had  been  tried  since  that,  there  had  been  actual  fraud  proved,  an  inten- 
tion to  procure  an  unwarrantable  advantage  either  to  the  adviser  himself,  or 
to  some  other  for  whom  he  was  interested,  to  th^  prejudice^  of  the  plaintiff. 
That  here  the  question  of  fraud  had  not  been  left  distinctly  to  the  jury ;  so 
that  they  might  have  found  their  verdict  upon  the  supposition  tha^  inadvort- 
ence  alone  was  a  sufficient  ground  for  the  action,  provided  the  representation 
were  untrue,  and  the  plaintiffs  had  been  thereby  induced  to  give  the  credit, 
which  had  turned  out  to  their  detriment. 

Lb  Blanc,  J.  stated,  that  the  struggle  at  the  trial  was,  whether  the  witness 
for  the  plaintiffs  or  for  the  defendant  were  to  be  credited».as  to  the  suppression 
or  disclosure  of  the  material  circumstance  in  the  communication  made  by  the 
defendant  to  the  plaintiffs  :  the  consequence  resulting  in  either  case^seemed 
to  be  taken  for  granted ;  and  the  question  of  fraud  was  therefore  probably  not 
so  fully  and  pointedly  put  to  the  jury  as  it  would  otherwise  have  been. 

Crarrow  and  Gibbs  shewed  cause  against  the  rule.  The  defendant,  if  he 
made  any  representation  at  all,  was  bound  to  make  a  fair  and  impartial  one. 
The  omission  made  by'  him  was  too  important  to  have  happened  from  mere 
inadvertence ;  and  that  was  not  the  ground  of  his  defence  at  the  trial,  but  a 
denial  of  the  fact.  In  truth,  the  defendant  had  an  interest  at  stake  in  holding 
up  the  general  credit  of  Thompson,  although  he  was  not  to  gain  any  thing  by 
the  particular  transaction ;  for  if  Thompson  continued  in  credit  and  ability, 
the  aefendant  would  in  the  course  of  his  dealings  with  him  get  a  commission 
on  the  money  passing  through  his  hands,  which  might  li^ve  been  to  the 
amount  of  96,000/.,  the  value  of  the  goods  to  be  deposited.  And  no  doubt 
the  Jury  decided  on  that  ground* 

Erskme  and  Park  then  argued  in  support  of  the  rule,  insisting  upon  the 
grounds  before  stated.  In  addition  to  which  they  observed,  that  the  defendant 
was  not  fairly  put  on  his  guard  by  the  representation  of  any  doubt  entertained 
bjr  the  plainti€»  respecting  Thompson's  character ;  which  might  have  recalled 
aUthe  circumstances  of  the  relation  between  them  to  his  recollection.  On 
the  contrary,  the  letter  which  the  plaintiffs  themselves  had  received  from  CoU 
at  Hamhurg,  which  was  communicated  to  the  defendant j  was  rather  calculat- 
ed to  inorease  his  good  opinion  of  Thompson,  That  fraud  ought  not  to  be 
implied  in  such  a  case,  but  there  should  be  express  and  positive  evidence  of 
it    That  without  such  a  broad  line  of  distinction  the  nature  of  the  action  vtraa 

(ft)  8  Tefm  Rapu  51.  all  the  aatborities  vpoa  the  sabjest  ate  tbara  coHeeled. 
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calculated  to  intrench  on  the  statute  6f  frauds,  by  maldng  One  man  collateral- 
ly answerable  in  effect  for  the  debt  of  another,  without  any  promise  in  writ* 
ing ;  which  would  lead  to  dangerous  consequences.  That  though  if  there 
had  been  positive  evidence  of  fraud  the  ^defendant  could  not  have  screened  him* 
self  from  the  consequences  by  adding  that  what  he  said  was  without  prejudice 
to  himself,  yet  at  any  rate  it  should  have  put  the  plaintiffs  on  their  guard  to 
have  required  further  explanation,  and  was  sufficient  to  rebut  the  implication 
of  fraud. 

Lord  Kbnyon,  C.  J.  Taking  for  g^ranted  that  the  case  of  Padey  v.  Free^ 
man  was  well  decided,  and  that  it  gives  the  true  ground  of  law  by  which  ca* 
ses  of  this  sort  must  be  governed,  which  is  not  now  disputed,  it  makes  an  end 
of  the  present  question.  A  new  objection,  however,  is  started,  which,  if  well 
founded,  would  have  applied  equaUy  to  that  case,  namely,  that  this  is  an  un- 
dertaking to  answer  for  the  debt  of  another,  and  not  being  in  writing  is  void 
by  the  statute  of  frauds.  That  statute,  however,  has  no  relation  to  Siese  ca- 
ses. It  raises  certain  legal  presumjptions  of  fraud  from  the  want  of  certain 
formalities  in  contracts  and  other  transactions,  against  which  it  guards  by 
avoiding  them :  but  that  has  no  application  to  actions  founded  on  actual  fraud 
and  deceit,  in  order  to  recover  damages  by  the  party  grieved.  In  the  present 
case,  one  man  applies  to  another  to  ]mow  the  character  of  a  third  penpn  who 
offers  to  contract  with  him :  that  other  need  not  have  answered  the  inquiry,  at 
all,  but  if  he  do,  he  is  bound  in  justice  and  common  honesty  to  give  a  fair  rep- 
resentation of  what  he  knows.  On  the  contrary,  the  defendant  when  applied 
to  says,  we  know  nothing  of  him  ourselves* ;  but  "  we  have  a  credit  lodged 
*'  with  ue  hy  a  very  renectabU  house  at  Hamburg  for  12,0001.  which  we  hold 
*<  at  his  dispostU"  Now,  that  repres^itation  was  grossly  false;  for  the  in- 
struction to  the  defendant  was  really  no  more  than  this,  that  as  soon  as  Thmnp* 
son  had  lodged  goods  to  the  amount  of  36,000Z.  in  the  defendants  hands^  he 
was  to  give  him  credit  for  12,000Z.  This  in  truth  was  totally  different  from 
the  representation  which  the  defendant  made,  and  was  calculated  to  give  quite 
a  different  colour  to  the  transaction.  This  was  so  plain  that  it  could  not  even 
be  stated  to  a  jury  on  the  part  of  the  defendant  at  the  trial,  that  a  merchant  ia 
business  could  liave  made  such  an  omission  in  the  representation  made  by 
him  from  mere  negligence ;  but  the  fact  itself  was  denied,  and  the  jury  be* 
lieved  the  plaintiffs'  witness.  It  is  no  answer  to  say,  that  the  defehdant  had 
no  interest  in  making  the  false  representation:  it  is  immaterial  to  the  cause 
of  action  whether  he  had  or  not(a). 

Gaosa,  J.  It  has  been  already  decided  in  Pasley  v.  Freeman  that  an  ac- 
tion will  lie  for  making  a  false  representation  of  a  person's  character  in  order 
to  deceive  another  who  inquires  for  information  concerning  it.  The  action, 
it  wa3  there  holden,  is  founded  on  fraud,  and  on  no  other  ground  can  it  be 
maintained.  If  then  the  question  of  fraud  were  submitted  to  the  jury,  there 
can  be  no  doubt  but  that  it  was  competent  to  them  on  this  evidence  to  have 
found  that  fact  against  the  defendant*  And  from  the  course  which  the  trial 
took,  that  seems  .to  have  been  the  case. 

Laweence,  J.  There  is  abundant  evidence  to  shew' that  the  defendant  so 
conducted  himself  upon  dus  occasion  as  to  enable  the  plaintifis  to  maintain 
their  action.  The  case  proved  was  not  that  something  inadvertantly  ali^qied 
from  the  defendant  in  conversation,  without  attention  to  what  he  was  saymg; 
but  the  fact  was,  that  Thompson  having  a  credit  upon  the  defendant  to  a  cer- 
tain amount,  in  consequence  alone  of  his  having  deposited  goods  to  a  much 
greater  value,  was  represented  by  the  defendant  as  a  person  generally  entitled 
to  cr^t ;  which  it  is  plain  was  not  warranted  by  the  true  nature  of  the  tran- 
saction when  fairly  explained.  The  law  as  laid  down  in  Pasley  v.  Fireman 
was  adverted  to,  and  not  controverted  at  the  trial ;  but  the  only  defence  then 

(a)  Vide  PaOe^  v.  ^Msiafi,  a  P.  [alM>  Hart  v.  TMmadg%^  2  I>ay'«  Ca.  881.] 


IN  THE  F0RTY-FIB5T  YEAR  OP  GEORGE  lU.         167 

attanpted  was,  that  the  &ct  itself  of  the  information  being  supfpressed  was 
not  true ;  unpUedly  admitting  that  if  it  were  true,  the  evidence  was  sufficient 
to  warrant  a  Verdict  for  the  plaintiffs.  After  this  it  is  rather  unprecedented 
to  more  for  a  new  trial  on  a  ground  which  made  no  part  of  the  defence  before 
the  jury,  but  was  in  effect  conceded  at  the  time. 

.  Rule  discharged(l)(2). 


D 'Argent  v.  Vivant  otherwise  Taylor. 

lEMt,8S0.    Feb.  11,1801. 

Hm  affidavit  to  bold  to  bail  it  part  of  tbe  |flroceM  to  bring  the  defendaot  mto  court ;  anr  ir- 
rifpilarity  m'it  mut  be  taken  advantage  of  in  the  fiiwt  instance,  and  ia  waived  by  the  deiend- 
•at'i  patting  in  bail.  Sech  affidavit  onght  to  give  the  addition  ai  well  aa  place  of  abode 
of  the  party  making  it 

Upon  a  rule  to  shew  cause  why  the  bail-bond  given  to  the  sheriff  should 
not  be  delivered  up  to  Be  cancelled,  and  an  exoneretur  entered  on  the  bail- 
piece,  on  the  defendant's  filing  common  bail ;  which  rule  was  obtained  on  the 
ground  of  a  defect  in  the  affidavit  made  to  hold  the  defendant  to  bail,  the 
same  having  been  made  by  the  plaintiff  without  giving  herself  any  addition, 
but  only  describing  herself  by  the  place  of  her  abode :  The  facts  were,  that 
the  defendant  having  been  arrested  by  process  returnable  the  first  return  of 
the  term  grounded  upon  this  affidavit,  put  in  bail  on  the  27th  of  January^ 
and  made  this  application  on  the  next  day  but  pne,  the  29th.^ 

After  Jervis  had  been  heard  in  support  of  the  rule,  who  relied  on  Jgrret  v, 
Dillon(a) ;  and  Barrow  against  the  rule,  who  cited  Jones  v.  PHce(b)  ; 

The  Court  took  time  to  consider  of  the  cases  with  a  view  to  settle  the  practice 
in  future  ;  and  now  Lord  Kenyon^  C.  J.  delivered  their  opinion.  After  stat- 
inejthe  rule  and  the  facts  above  mentioned ;  he  proceeded  as  follows  : 

That  Ae  affidavit  is  defective  for  want  of  such  addition  cannot  be  disputed : 

(1)  Though  the  action  on  the  case  grounded  on  fraudolent  miarepresentationa  by  persona 
not  parties  to  the  contract  is  modem  in  point  of  circvmstance,  deriving  its  origin  from  Patln 
r..  Freeman  f  yet  m  principle  it  harmonizes  with  tbe  old  actkm  of  deceit  between  the  contract- 
ing parties,  xo .support  the  actwn  m  either  case  there  moat  he^  fraud  in  the  defendant,  and 
damage  to  the  plainttflT.  Fraud  may  consist  in  the  suppresswn  of  |rhat  u  true,  as  well  as  in 
tbe  assertion  of  what  is  false  ;  but  iii  all  cases  an  intention  to  deceive  b  essential.  If  dam- 
age results  to  the  plaintiff,  it  is  immaterial  whether  the  defendant  has  received,  or  ever  con- 
templated, any  advantage  to  himselH  These  positions  are  establisbed  by  the  following  cases, 
in  addition  to  Paeley  v»  Freeman  and  the  eaae  in  the  text :  8coU  v.  Lara^  Peak's  Ca.  226. 
Hdycrqfl  v.  Crsoty,  2  Eaat  92.  Tapp  4r  al.  v.  Lee,  8  Bos.  6c  Pnll.  867.  Burtan  v.  Idoyd^ 
8  Esp.  206.  Hamar  v.  Alexander,  2  New  Rep.  241.  Ward  v.  Center,  8  Johns.  Rep.  271. 
Upton  V.  Vail,  6  Johns.  Rep.  181.  Young  4-  al,  v.  Covell,  8  Johns.  Rep.  28.  !See  alto  the 
obHrvaiione  of  Lard  Chancellor  Ertkine  npon  this  action  in  Cliffbrd  v.  Brooke,  18  Yes. 
Jan.  188. 

In  Hutckinaon  v.  Bell,  1  Tann.  658,  the  qneation  prineiitelly  waa  as  to  the  extent  of  the 
defendsnt*S  liability  with  respect  to  goods  sold  after  the  first  parcel  had  been  jpaid  for.  It 
was  held,  that  the  defendant's  liability  was  not  limited  to  the  first  parcel ;  bat  yet  that  he 
was  liable  only  within  a  reasonable  time,  and  to  a  reasonable  aroonnt. 

In  this  action,  the  person  whose  credit  is  misrepresented,  is  a  competent  witness  for  the 
plaintiff.  Riehardeon  v.  amith,  I  Campb.  277.  Wiee  v.  Wileox,  1  Day's  Ca.  22.  Burton 
▼.  lioycj,  8  Esp.  207.  . 

(2)  [Frand  in  the  defendant,  and  damage  to  the  plaintiff,  are  the  gist  of  the  action  for  a 
deceitful  representation  that  a  third  person  is  entitled  to  credit.  Deceit  will  not  lie  against 
a  perMn  makuigan  nntme  representation  to  another,  on  the  faith  of  which  the  hearer  acts, 
and  thereby  inonrs  damage,  if  the  partv  making  the  representation  did  not  know  it  to  be 
ontme.  Where  tbe  affirmation  ia  merely  a  mde  aaaertwn  or  matter  of  opinkm,  leaving  the 
other  party  open  to  exercise  hia  own  jadgment  or  make  his  own  enqniries,  the  action 
cannot  be  maintamed.  2Vyon  v.  Whitmanh,  1  Metcalf,  1.  Freeman  v.  Baker,  6  B.  fc 
Ad.  797.  8  Bnlst.  94.  r<rnofi  v.  Key$,  post  12  East,  682  and  the  notea.  Morgan  v.  Bliet, 
2  Man.  111.    PaUen  v.  Qirney,  17  do.  182.— W.] 

(a)  Ante,  18.  (I)  Ante,  81. 
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The  Sale  of  Court  of  Mich.  15  Car.  2.  expressly  requires  <*  that  the  true 
**•  place  of  abode,  and  true  addition  of  every  person  who  shall  make  affidavit 
*^  in  court  here,  shall  be  inserted  in  such  affioavit."  Several  instances  have 
lately  occurred  where  defendants  have  been  discharged  on  filing  common  bailt 
because  the  affidavit  to  hold  to  bail  was  defective  in  not  stating  the  addition 
of  the  party  making  such  affidavit  as  required  by  this  rule  of  Court.  And  in 
the  case  of  Jarret  v.  Dillon,  in  this  court  in  the  last  term,  1  East's  Hep.  18.,  the 
Court,  on  argument  by  counsel,  made  a  rule  absolute  for  entering  a  common 
appearance  for  the  defendant  on  a  like  defect  in  the  affidavit  to  hold  to  bail. 
But  it  has  been  contended  in  the  present  case,  that  admitting  the  affidavit  to 
hold  to  bail  to  be  defective,  yet  the  Court  ought  not  now  to  interpose,  the  ap- 
plication having  been  made  too  late,  being  the  day  after  the  defendant  had 
put  in  bail :  thaCthis  objection  is  to  be  considered  in  the  nature  of  an  objec- 
tion to  process,  which  the  defendant  may  make  before  putting  in  bail  or  enter- 
ing an  appearance  ;  but  that  by  putting  in  bail  a  defendant  waives  ever^  ob- 
jection to  the  process.  In  the  case  which  has  been  already  alluded  to  of  Jar- 
ret  V.  Dillon  in  the  last  term,  one  objection  made  by  the  pdaintiff  against  the 
rule  was,  that  it  was  not  competent  to  the  defendant  to  take  any  objection  to  any 
proceeding  in  this  cause  till  he  had  appeared  in^court  by  putting  in  good  bail : 
but  the  Court,  tiotwithstanding  that  objection,  made  the  rule  absolute ;  thereby 
•clearly  deciding  that  this  was  to  be  considered  as  an  objection  to  process  which 
may  be  taken  by  a  defendant  before  he  has  appeared  or  put  in  bait  In  Norton 
V.  Danvers,  Mich.  38  Geo.  3.  in  this  court,  7  Term  Rep.  375.,  the  defendant 
being  informed  that  a  writ  had  been  taken  out  against  him  on  the  27th 
June,  he  gave  a  bailrbond  i,  and  in  Michaelmas  term  following  he  obtain- 
ed a  rule  to  shew  cause  why  the  bail-bond  should  not  be  delivered  up  to  be 
cancelled,  on  the  ground  of  the  affidavit  to  hold  to  bail  being  defective  in  not 
stating  that  no  ofier  had  been  made  to  pay  the  debt  in  bank-notes.  On  shew- 
ing cause  against  the  rule  the  plaintiff  relied  on  the  defendant  having  waived 
all  objections  to  the  bail-bond;  first,  because  he  had  not  objected  in  last  Trin» 
ity  term ;  and  secondly,  because  he  had  voluntarily  given  the  bail-bond.  In 
answer  it  was  said,  that  the  defendant  had  not  waived  his  right  to  take  ad- 
)vantage  of  the  objection,  either  on  account  of  the  time  >vhich  had  elapsed 
iince  the  bail-bond  was  given,  it  having  been  fiven  only  a  few  dap  before 
ihe  end  of  the  last  term ;  or  on  account  of  his  having  Wuntarily  given  the 
bail-bond  t  that  having  been  given  merely  to  prevent  Jthe  arrest.  And,  sec- 
ondly, that  this  was  a  defect  in  the  proceedings  themselves  which  the  defend- 
ant-could not  waive  and  net  simply  an  irregularity  in  the  mode  or  time  of 
proceeding.  But  the  Court  said  tmit  the  affidavit  to  hold  to  bail  was  only  pro- 
cess to  bring  the  party  in,  and  if  he  chose  to  waive  any  objection  to  that,  he 
may  do  it :  and  that  in  this  case  he  had  waived  taking  advantage  of  the  ob- 
jection. If  indeed  the  defendant  had  been  actually  under  arrest  at  the  time» 
his  consent  to  give  a  bail-bond  would  not  have  been  binding  on  him,  because 
it  might  be  considered  as  given  under  duress ;  but  here  he  voluntarily  gave 
the  bail-bond.  In  CkapTnan  v.  Snow,  in  C.  B.  Mich.  38  Geo.  3. 1  Bosanquet 
and  Puller's  Rep.  132,  the  defendant  was  arrested  on  6th  August;  he, had 

?ttt  in  and  perfected  bail  above,  and  a  plea  had  been  denumded ;  and  on  the 
8th  of  November,  a  rule  was  obtained  to  shew  cause  why  an  exoneretur 
should  not  be  entered  on  the  bail-piece,  and  a  common  appearance  allowed,  on 
an  omission  in  the  affidavit  to  hold  to  bail  in  not  denying  a  tender  in  bank- 
notes. On  shewing  cause,  it  was  alleged  that  the  defendant  had  waived  any 
irregularity  in  the  affidavit ;  1st,  by  putting  in  bail  above  ;  2dly,  by  delaying 
to  ap|Jiy  to  the  Court  till  the  18th  of  November,  twelve  days  after  the  com- 
mencerhent  of  the  term.  It  was  answered  on  the  part  of  the  defendant,  that 
it  was  impossible  for  him  to  make  this  application  till  he  was  regularly  in 
court,  which  he  was  not  till  he  had  put  in  and  perfected  bail.  Mr.  Justice 
Heath  and  Mr.  Justice  Booke,  who  were  the  only  judges  in  court  when  cause 
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was  shewed  against  the  rule»  held  that  the  defendant  had  waived  the  irregu- 
larity, and  discharged  the  rule.  On  the  next  day,  Lord  C.  J.  E^jre  said, "  My 
"  brothers  have  mentioned  to  me  a  rule  for  entering  an  exoneretur  on  the 
"  bail-piece,  and  allowing  a  common  appearance,  which  was  yesterday  dis- 
"  charged,  and  I  think  properly  discharged.  The  defendant  is  not  now  in 
'*  custody :  he  has  put  in. bail ;  and  is  therefore  too  late  to  make  this  applica- 
•*  tion.  If  he  were  to  be  allowed  to  move  now,  I  do  not  see  why  he  might 
"  not  be  at  liberty  to  move  after  proceedings  commenced  against  the  bail. 
**  Perhaps  the  plaintiff  has  proceeded  against  them,  and  is  very  near  judg- 
"  ment;  for  any  thing  I  know  he  may  have  got  judgment :  Where  then  is 
"  the  Court  to  stop  ?  Here  the  process  is  bad :  the  party  does  not  come  in 
'*  the  first  instance,  but  does  a  voluntary  act  by  perfecting  special  bail :  the 
**  cause  goes  on,  with  a  total  disregard  to  what  is  passed ;  the  bail  to  the  sheriff 
**  are  discharged,  and  the  whole  of  that  proceeding  is  gone  :  Shall  the  defendant 
**  now  be  allowed  to  apply  to  us  to  discharge  the  special  bail,  and  introduce 
"  common  bail  in  their  place  ?  I  think  he  should  not  be  heard."  In  JoTies  v. 
Price,  Michaelmas  term  41  Geo.  3,  in  this  court,  1  East's  Rep.  81.,  the  de- 
fendant had  voluntarily  put  in  special  bail  at  the  return  of  the  writ,  justified 
the  bail  although  not.  excepted  to,  and  drawn  up  the  rule  for  the  allowance 
and  served  it  on  the  plaintiff:  witjiin  a  week  after  which  he  obtained  a  rule 
to  shew  cause  why  an  exoneretur  should  not  be  entered  on  the  bail-piece,  on 
an  objection  to  the  affidavit  to  hold  to  bail,  that  it  did  not  negative  a  tender 
of  the  debt  in  bank-notes.  It  was  answered  on  the  part  of  the  plaintiff,  that 
the  defendant  had  waived  any  informality  in  the  process  by  the  above  steps 
which  he  had  taken.  To  which  it  was  replied  for  the  defendant,  that  this 
was  an  application  on  the  part  of  the  bail,  who  were  obliged  to  justify  before 
they  could  be  heard ;  and  they  had  taken  the  objection  in  reasonable  time  after- 
wards. But  the  Court  said,  that  this  was  a  clear  waiver  of  the  objection  ; 
that  application  should,  have  been  made  in  the  first  instance  before  the  bail 
had  justified :  instead  of  which  the  defendant  had  lain  by,  and  suffered  the 
plaintiff  to  incur  additional  expence  on  a  supposition  that  aQ  the  proceedings 
were  right,  and  then  came  to  complain.  But  he  had  adopted  the  process,  and 
should  not  then  take  advantage  of  any  defect  in  it.  These  several  authorities 
shew  that  in  this  court,  as  well  as  in  the  Court  of  Common  Fleas,  the  affida- 
vit to»hold^  bail  is  to  be  considered  as  part  of  the  process  to  bring  the  de- 
fendant into  court ;  that  an  irregularity  m  it  must  be  taken  advantage  of  in 
the  first  instance,  and  may  be  done  before  bail  put  in  or  appearance  entered : 
That  sach  irregularity  may  be  waived  by  a  48fendant ;  and  is  considered  as 
having  been  waived  when  a  defendant  has  voluntarily  done  an  act  submitting 
to  such  process,  instead  of  taking  steps  to  avail  himself  of  stich  irregularity, 
which  ought  always  to  be  done  in  the  first  instance.  Here  the  defendant  put 
in  bail  on  the  27th  of  Jantiary,  four  days  after  the  commencement  of  the 
tenn«  during  which  time  he  might  and  ought  to  have  taken  the  objection  to 
the  regularity  of  the  affidavit  under  which  he  had  been  holden  to  bail.  We 
are  therefore  of  opinion  that  he  has  Waived  this  objection.  The  consequence 
is;  that  this  rule  must  be  discharged. 


Maanss  v.  Henderson  and  Othfsrs, 

1  Eut,885.    Feb.  11,  1801. 

^IWareva  Eogliih  rabjeet  in  time  of  war,  wbo  had  recaived  orden  to  effact  an  ikiimnea  for 
a-BOBtml  forager,  opanad  the  poliqr  with  bia  naoal  brokaria  hia  own  name,  bnt  hifonning 
ttm  ax  tha  aame  time  that  the  pri^rty  waa  neutral;  thia  la  m  infficient  indfcation  to  the 
liroknr  that  the  party  acted  aa  agent  and  not  on  hia  own  aeooaat,  and  tibaraTora  the  broker 
taa  no  lien  en  the  iMiey  ao  efteted  for  hia  general  balance  afaiaat  ancfa  agent,  aa  between 
«neh  bvoker  and  the  principaJ. 

IN  assumpsii,  the  case  was,  that  the  plaintiff,  being  a  Prussian  residing  at 
Vol.  I.  22 
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Stetin  in  Prussia  and  owner  of  the  ship  Gvstav^  consigned  the  said  ship  in 
1796  to  Jennings  of  Liverpool^  with  orders  to  charter  her  with  salt  on  the 

Slaintiff's  account  from  Liverpool  to  Riga,  and  to  effect  an  insurance  thereon. 
ennings  opened  the  policy  in  the  usual  way  in  his  own  name  with  the  de- 
fendants, who  were  brokers  residing  in  Liverpool,  with  whom  he  had  before 
been  in  the  habit  of  effecting .  insurances  on  account  of  others  as  weir  as  for 
himself.  Nothing  was  said  by  Jennings  on  this  occasion  whether,  the  policy 
were  opened  on  his  own  or  any  other  account,  except  that  he  said  it  was  neU' 
tral ;  and  the  policy  itself,  though  efiected  in  the  name  of  Jennings,  was  war' 
ranted  neutral,  liiis  was  done  on  the  14th  of  October  1796,  and  it  was  not 
till  the  31st,  after  Jennings  stopped  payment,  that  he  told  the  defendants  that 
he  was  only  an  agent  in  this  transaction,  and  named  to  him  his  princi- 
pal, the  present  plaintiff.  The  ship  sailed  on  the  voyage  insured,  and  meeting' 
wiUi.  bad  weather  an  average  loss  was  incurred,  to  recover  which  this  action 
was  brought.  At  the  time  of  Jennings^  faihire  he  was  indebted  to  the  defen- 
dants on  3ie  general  balance  of  accounts  for  premiums  on  this  and  other  in- 
surances to  a  greater  amount  than  the  average  loss  in  demand  in  this  action, 
and  for  which  the  defendants  were  accpuntable ;  and  the  question  was,  Whe- 
ther they  were  entitled  to  retain  in  this  action  as  having  a  lien  on  this  sum  in 
their  hands  for  such  general  balance  as  betv^en  them  cmd  Jennings?  At  the 
trial  at  Qie  last  Sittings  at  Guildhall  the  jury,  by  the  direction,  of  Lord  Kenyon, 
found  a  verdict  for  die  plaintiff  for  the  amount  of  the  average  loss,  deducting 
the  amount  of  the  premium  upon  this  policy ;  his  lordship  being  of  opinion 
that  the  information  conveyed  by  Jennings  to  the  defendants  at  me  time,  that 
th^  interest  was  neutral,  was  a  sufficient  indication  to  them  that  he  was  only 
acting  as  agent^  another  in  that  transaction,  though  the  principal's  name 
was  not  then  diAosed ;  and  consequently,  that  the  defendants  had  no  lien 
upcm  the  policyuB  as^ainst  the  plaintiff  for  their  general  balance  against  Jen- 
nings,  but  onlywr  the  amount  of  the  particular  premium.  A  rule  nisi  hav- 
ing been  obtainoL/or  setting  aside  the  verdict  and  granting  a  new  trial,  on 
the  ground  of  a  misdirection  in  this  respect ; 

Er shine.  Par A-,  and  Yates,  in  shewing  cause  against  the  rule,  urged  that  the 
direction  to  warrant  neutral,  confirmed  also  by  the  name  of  the  ship  being  for- 
eign. Was  equivalent  to  positive  information  that  Jennings  was  only  acting  as 
agent  for  another ;  as  it  could  not  be  supposed,  if  he  were  acting  on  his  own 
account,  that  he  should  do  that  which  would  prevent  him  from  recovering  in 
case  of  a  loss ;  and  that  this  took  the  case  out  of  the  rule  in  Creorge  v.  Clagget, 
7  Term  Rep.  359,  that  if  a  factoid  under  a  del  credere  commission  sell  goods  as 
his  own,  and  the  buyer  know  nothing  of  the  principal,  the  buyer  may  set  off 
any  demand  he  may  have  on  the  factor  against  the  demand  for  the  goods 
made  by  the  principal. 

Cribbs  and  Carr,  in  support  of  the  rule,  insisted  that  the  mere  direction  to 
warrant  the  property  neutral  was  not  conclusive  that  Jennings  had  no  in- 
terest in  it  which  he  might  cover  by  the  insurance.  He  might  have  advan- 
ced mioney  to  the  principal  for  the  purchase  of  the  cargo  on  his  account, 
for  which,  though  the  property  would  thereby  beccHiie  neutral,  Jennings 
would  have  had  a  lieni  on  the  policy ;  or  he  might  have  had  such  lien  for 
his  general  balance.  ,  At  any  rate,  the  principal  not  being  disclos.ed,  it  must 
be  considered  that  the  ciedit  was  given  by  the  defendants  solely  to  Jennings. 
Lord  Kenyon,  C.  J.  said,  that  he  remained  of  the  same  opinion  as  at  me 
trial.  If  the  agent  disclose  his  princi^l  at  the  time,  it  is  clear  that  he  can- 
not pledge  the  property  of  such  principal  to  another  with  whom  he  is  dealing 
for  his  own  private  debt.  It  is  true,  that  he  did  not  name  him  at  the  time, 
but  he  did  in  effect  the  same  thing  by  saying  it  was  for  a  neutral^  Suppos- 
ing the  agent  had  said  to  Ae  defendants,  it  is  true  lam  agent  for  a^ foreigner, 
bat  nevei^eless  you  may  retain  the  money  due  to  him  for  my  debt ;  could 
sack  a  txanaaction  be  sustained  ?    But  that  which  is  now  contended  for  is  in 
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efiect  the  same  things    All  therefoi^  that  the  defendants  can  retain  for  is  the 
amount  of  the  premiums  due  on  this  policy  on  the  part  of  the  plaintiff. 
Per  Curtam,  Rule  discharged(l). 


Butler  1?.  Butler. 

1  East,  388.    Feb.  12,  1801. 

PkoeeMiiied  out  by  tbe  crown  tgaUiit  a 'defendant  to  recover  penaltiea,  vpon  which  jadgment 
fiir  the  crown 'is  aikerwarde  obtained  entitles  the  king's  ezecotton  to  baTc  priority  within 
the  Stat.  88  H.  8,  c  89,  s.  74,  before  the  ezecotion  of  a  subject,  whose  ezecntion  had  issu- 
ed and  bieen  commenced  on  a  judgment  recorerod  against  the  same  defendant  prior  to  the 
kinjg's  jodgment,  but  sabseqnent  to  the  commencement  of  the  king's  process :  the  kiiig's 
writ  of  ezecntion  hsTing  been  delivered  to  the  sheriff  before  the  aetnal  sale  of  the  defenl* 
•Bt's  goods  nnder  the  plaintiff's  execution. 

THE  following  rule  was  obtained  in  this  cause  on  a  former  day  of  this 
tenn :  "  Upon  reading  ih^  affidavit  of  Luke  Turner^  it  is  ordered,  that  the 
**  plaintiff,  upon  notice  of  this  rule  to  be  given  to  his  attorney  and  the  Solicitor 
**of  Excise,  shall  on,  Sec.  shew  cause  why  the  sheriff  of  the  county  of  JBt^A-- 
*'  ingham  should  not  be  at  liberty  to  pay  into  court  the  money  now  in  his 
^  hands  levied  under  the  writ  oi  fieri  facias  issued  in  this  cause,  after  deduct- 
«« ing  poundage,  &c.,  for  the  use  of  the  person  or  persons  who  shall  be  found 
*'  entitled  to  tne  same,  and  that  in  the  mean  time  proceedings  against  the  said 
"  sheriff  be  stayed."  The  affidavit  referred  to  stated,  that  a  writ  of  fi^  fa.  is- 
sued at  the  suit  of  the  plaintiff,  dated  3d  November  1800,  and  returnable  the 
15th,  which  was  delivered  at  Uie  office  of  the  under-sheriff  in  Aylesbury  on 
the  5th,  to  levy  704Z.  4«.,  on  which  a  warrant  was  granted  the  same  day,  and 
the  defendant's  goods  taken  in  execution  under  it,  but  for  want  of  buyers,  re- 
niainc4  in  the  hands  of  the  sheriff  till  after  the  return  of  the  writ,  who  re- 
turned accordingly.  .  That  an  extent(a)  at  the  suit  of  the  crown  issued  out  of 
the  Court  of  Exchequer  upon  a  judgment  recovered  there  against  the  defend- 
ant, tested  the  15th  of  die  said  NoveTnber,  and  returnable  the  28th,  which  was 
delivered  at  the  sheriff's  office  on  the  17th,  whereupon  a  warrant  was  granted 
to  levy  500^.  That  a  writ  of  venditioni  exponas  at  the  instance  of  the  plain- 
tiff issued  on  the  26th  of  November,  returnable  on  Friday  next  after  eight  days 
of  St.  Hilary,  and  was  delivered  at  the  sheriff's  office  on  the  29th,  and  the 
goods  sold  under  it  for  148Z.  6;.  That  the  landlord  of  the  premises  had  also 
made  a  demand  for  rent  due ;  and  that  the  sheriff  was  desirous  to  pay 
over  the  money  in  his  hands  to  whoever  should  appear  legally  entitled  ;  both 
the  plaintiff  and  the  solicitor  for  the  Excise  having  refused  to  indemnify  him, 
and  the  plaintiff  having  ruled  him  to  return  the  writ  of  venditioni  exponas. 

On  the  other  hand,  on  shewing  cause  on  the  part  of  the  crown  it  appeared 
that  the  plaintiff's  execution  issued  upon  a  judgment  entered  upon  a  warrant 
of  attorney  to  confess  judgment  given  just  before.  That  a  subpoena  issued 
between  the  1st  and  3d  of  November  last  on  the  part  of  the  king  a^inst  the 
defendant,  on  a  prosecution  directed  by  the  commissioners  of  Excise  for 
penalties  under  the  paper  act  (34  Geo.  3.  c.  20.)  tested  12th  February  1800, 
returnable  30th  of  April.  That  on  the  9th  July  following,  the  crown  obtained 
a  verdict  in  the  Exchequer  for  one  penalty  of  500/.,  and  on  the  14th  November 
final  judgtnent  was  entered  up.  That  a  writ  of  execution  issued  thereon  on 
the  17th,  tested  the  15th,  and  returnable  on  the  28th  of  Novefnber,  which  was 
delivered  to  the  sheriff  on  the  17th ;  to  which  he  returned  specially,  stating  the 
former  proceedings,  that  he  had  sold  all  the  defendant's  goods  under  the  writ 

(1)  Vide  Man  v.  Shjfner  ^  al.  2  East  523.   Snook  4*  al.  v.  Davidion  ^  al.  2  Campb.  218^ 
Xaflfon  V.  Blanehard,  2  Campb.  697. 
(a)  Properly,  an  execation  at  the  suit  of  the  crown. 
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of  venditioni  exponas  issued  at  the  suit  of  the  plaintiff  in  this  cause,  and  that 
the  defendant  on  the  15th  of  November  last,  or  afterwards,  hefore  the  return  of 
the  extent,  had  no  other  goods  on  which  he  could  levy. 

Erskine^  on  the  part  of  the  sheriff,  referred  to  Borke  v.  Dayrell{a)  where  it 
was  determined  that  after  goods  had  heen  taken  in  execution  on  a^.  jfa.  at  the 
suit  of  a  subject  against  the  king's  debtor,  and  before  they  were  sold,  an  ex- 
tent at  the  king's  suit  grounded  on  a  bond-debt  tested  after  the  delivery  of  the 
Ji,  fa.  to  the  sheriff  came  too  late.  But  that  at  any  rate,  if  there  were  any  doubt 
in  this  case,  the  question  between  the  plaintiff  and  the  crown  ought  not  to  be 
litigated  at  the  e^cpence  of  the  sheriff,  who  therefore  desired  to  pay  the  money 
into  court. 

Espinasset  on  the  part  of  the  plaintiff,  contended,  that  the  crown  was  not 
entitled  to  any  priority  in  this  case ;  for  the  statute  33  H.  8.  c.  39.  s.  74,  only 
directs,  that  if  an^  suit  be  commenced  or  process  awarded  *^  for  the  recovery 
"  of  any  of  the  king's  debts^'^  that  such  suit  or  process  shall  be  preferred  be- 
fore the  suit  of  any  person :  and  that  the  king  shall  have  first  execution 
against  any  defendant  of  and  for  his  said  debts  before  any  other  person ;  so 
always  that  the  king's  said  suit  be  taken  and  commenced,  or  process  awarded 
for  the  said  dhbt^  ice,  before  judgment  given  for  the  said  other  person.  Now 
here,  though  the  king*s  process  had  commenced  before  the  plaintiff's  judgment, 
yet  it  was  not  for  a  debt  but  for  a  penalty  ;  and  it  was  not  ascertained  to  be 
the  king's  debt  till  the  judgment  obtainted  in  the  Exchequer  on  the  14th,  which . 
was  after  the  commencement  of  the  plaintiff's  execution ;  and  consequently 
the  king  could  not  insist  on  his  priority  according  to  the  determination  in 
Rorke  v.  Dayrell, 

Law  and  Wood^  on  the  part  of  the  crown,  suggested  that  the  whole  pro- 
ceeding on  the  part  of  the  plaintiff,  who  was  the  defendant's  brother,  was  a 
collusion  between  him  and  the  defendant  to  defeat  the  crown  of  the  fruits  of 
its  prosecution  against  the  latter:  and  in  answer  to  a  question  from  the 
Court  whether  there  were  any  case  of  this  sort  concerning  the  priority  of  the 
.  crown's  suit  in  respect  of  perialties)  they  cited  the  following  case  as  decbive 
of  the  legal  objection. 

["  The  Attomev-General  against  Aldersey{b).  This  was  an  Exchequer 
"  information  filed  against  the  defendant,  a  sheriff,  for  making  a  false  return 
'*  of  nulla  bona  to  an  execution  on  a  judgment  after  verdict  on  an  Exchequer 
"  information  against  Thomas  Harris^  a  soap-maker,  for  excise  penalties.  The 
''cause  was  tried  at  the  sittings  after  Mich,  term  17S5,  and  the  jury  gave 
"  a  verdict  for  the  crown :  but  a  special  case  was  reserved  for  the  opinion  of  the 
"  Court  upon  the  question,  Whether  under  the  circumstances  th&  king  ought 
"  to  recover  the  damages  for  which  the  verdict  was  given  ?  Previous  to  the 
"  issuing  of  the  crown's  execution,  and  at  the  time  of  its  delivery  to  the  sher- 
"  iff,  his  ofiicer  was  in  possession  of  Harris's  effects  under  a,  Jieri  facias,  at  the 
"  suit  of  a  subject.  The  Excise  board,  in  conformity  to  the  invariable  prac- 
"  tice,  having  refused  to  give  the  sheriff  an  indemnity,  he  appropriated  the 
**  whole  of  the  defendant  Harris's  effects  in  satisfaction  of  the  subject's  jSert 
*^  facias;  and  returned  nulla  bona  and  non  est  inventus  on  the  crown's  execn- 
*'  tion.  But  the  Excise  Exchequer  information  having  been  filed  prior  to  the 
'*  commencement  of  the  subject's  action,  (which  was  a  judgment  entered  up 
**  on  a  warrant  of  attorney  to  confess  it,)  the  Court,  after  three  very  long  and 
"  solemn  arguments,  on  26th  November  1786,  adjudged  the  crown  to  be  enti- 
**  tied  to  the  goods. 

^  Eyre,  B.  I  suppose  there  can  be  no  doubt  that  the  sum  recovered  by  the 
"judgment  against  Harris  is  a  debt  upon  which  an  action  of  debt  may  be 

(a)  4  Term  Rep«402.       Vide  alto  Upham  ▼.  Sumner^  2  Blac.  Rep.  1294. 

(b)  The  eevBiel  for  tb«  trBwa  were  forniehod  with  this  note  of  the  eaie»  which  they  shortly 
referred  te. 
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"  maintained.  Wben  therefore  the  crown  b  enabled  to  recoyer  »  ai»  aetion 
*'  of  debt,  it  seems  to  me  difficult  to  say  that  the  suit  is  not  to  recoves  a  debt. 
"  I  really  think  this  is  a  case  in  which  the  matter  of  fact  decides  th«  point. 
**  It  being  a  judgment  on  the  ground  of  a  preceding  forfeiture,  thai  fi»feiture 
'*  constitutes  a  debt  recoverable  by  an  action  of  debt ;  then  is  not  the  action  by 
'*  which  it  is  recovered  a  suit  for  the  recovery  of  a  debt  ? 

'*  Lord  C.  B.  Skynner.  If  my  brothers  clearly  consider  the  case  in  that 
"light,  I  can  have  no  hesitation  to  give  my  opinion  upon  it  immediately ;  which 
"  is,  that  the  money  became  a  debt  which  has  been  so  recovered  by  that  suit. 
"  The  crown  was  entitled  to  priority  of  execution  independent  of  the  statute: 
'*  of  Hen.  8.  Then  whatever  alteration  that  statute  may  have  made,  it  cer- 
"  tainly  has  said,  that  wherever  the  king's  suit  has  been  commenced  for  a  debt 
"  before  the  subject  has  obtained  judgment,  the  king  shall  have  the  priority  of 
"  execution.  Now  here  the  suit  had  been  so  commenced  in  which  judgment 
**  was -recovered,  which  made  that  a  debt  for  which  the  execution  issued.  The 
"  case  then  comes  within  the  words  of  the  statute,  adopting  the  construction 
"  which  has  been  put  upon  it,  that  it  abridged  the  prerogative ;  for  this  was  a 
**  debt  prior  to  the  judgment  obtained  by  the  private  creditor. 

'*  Evas,  B.  In  truth,  a  right  to  the  specific  sum  from  the  party  attached  in 
**  the  crown  upon  the  crown's  instituting  its  suit,  though  not  before ;  for*  till 
**  then  another  person  might  have  interposed  his  suit,  in  conseouence  of  whicib 
*'  a  right  to  a  part  of  that  sum  would  have  attached  in  him.  but  that  is  ex- 
**  eluded  by  the  crown's  having  instituted  the  suit  in  the  present  case.  Con-<^ 
"  sider  the  nature  ql  the  right  which  so  attaches ;  it  is  to  demand  from  the* 
*'  party  a  specific  sum  of  money.  Had  that  sum  been  due  upon  a  contract,  it 
**  would  have  been  a  debt,  in  the  ancient  idea  of  a  debt.  But  though  due  and 
**  recoverable  from  the  party  upon  another  ground,  it  certainly  becomes  a  debt» 
"  because  it  is  allowed  to  be  recovered  in  the  shape  of  a  debt  The  crown  re- 
'*  covers  it  upon  a  ground  which  existed  prior  to  the  demand,  and  which  is  in 
"  consideration  of  law  a  ground  for  that  demand,  without  any  conviction  cff  pre*- 
"  vious  ascertaining  of  "Uie  forfeiture.  It  seems  to  me  as  if  the  argument  used 
*^  on  the  part  of  the  defendant,  would  go  to  this,  that  this  sort  of  action  could 
'*  not  have  been  commenced  by  a  common  informer,  or  by  an  informatixm,  by 
**  the  crown,  until  the  ground  of  forfeiture  had  been  constituted  in  some  other 
'^  mode  of  proceeding.  If  it  were  only  upon  the  forfeiture  being  ascertained 
*'  that  the  right  of  action  accrued  or  the  debt  was  created,  it  must  have  been 
'*  ascertained  in  some  other  mode,  as  by  indictment  for  the  ofience,  or  in  som& 
*'  other  manner ;  for  that  seems  the  only  way  in  which  the  case  can  Be  Brought 
'^  to  an  analogy  to  the  case  of  forfeiture.  But  instead  of  that,  dite  law  au- 
**  thorizes  the  crown  or  a  party  to  demand  this  as  a  sum  of  money  due  ta 
"  them,  and  make,  not  the  judgment,  but  the  fact  of  the  forfeiture^  the  ground 
'*  of  this  duty,  as  it  may  almost  be  called.  It  becomes  a  duty,  as  soou  as  the 
**  crown's  right  to  it  has  attached  by  the  crown's  having  instituted  its  suit. 
**  The  only  reason  why  it  is  not  a  duty  before  theft  time  is  because  il  may  gf> 
**  to  one  or  another  person.  It  is  indeed  incident  to  the  nature  of  thia  demand^ 
**  that  if  the  party  die  before  judgment  is  obtained  the  suit  is  abated  :  but  I  do> 
**  not  see  that  that  circumstance  alone  is  a  reason  why  that  which  is  lecovera* 
**  ble  in  an  action  of  debt  is  not  a  debt :  it  is  a  debt  of  a  peculiar  sort,  a  debt 
'<  liable  to  be  defeated,  and  not  transferrable  before  judgment :  it  i^  a  debt  aris- 
*'  ing  out  of  a  personal  transaction ;  a  debt  which  by  possibility,  if  not  pursu- 
*f  ed  up  to  judgment,  may  never  take  effect  for  the  benefit  <rf  the  party  who- 
*^  sues  :  but  as  soon  as  it  has  been  pursued  up  to  judgment,  there  is  an  end  of 
'*  aU  those  circumstances  which  counsel  have  raised .  in  the  question  with  re« 
**  gard  to  what  is  the  true  nature  of  this  demand ;  it  is  then  ascertained  and  ^^ 
**  ed  beyond  all  possibiUty  of  doubt  That  however  goes  only  to  the  remedy : 
**  the  remedy  for  ^e  recovery  of  this  sort  of  debt  is  liable  to  be  defeated  by 
'*  the  accident  of  the  parties  dying  before  the  judgment  is  obtained.     I  do  not 
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*<  see  that  that  which  as  soon  as  the  judgment  is  pronounced  is  confessedly  a 
"  debt,  upon  which  aU  the  ordinary  remedies  whicn  the  crown  has  for  the  re- 
**  coTery  of  a  debt  would  immediately  attach ;  and  which  proceeds  upon  a 
"  ground  of  fact  existing  before  the  suit  is  commenced,  and  which  is  made  the 
*'  ground  upon  which  the  suit  is  commenced ;  I  do  not  see  that  it  is  not  just 
**  as  much  a  debt  in  the  idea  of  law  as  a  debt  which  is  created  by  contract.  It 
"  seems  to  me  that  it  is  impossible  to  dispute  upon  the  face  of  tliis  record  that 
**  this  is  not  a  debt ;  because  upon  this  record,  which  is  after  jndgment^  none 
*^  of  those  subjects  which  could  create  a  question  upon  it  are  open :  thay  are 
**  all  concluded.  Here  is  a  demand  against  this  person  proceeoed  upon  till  it 
'* is  impossible  it  can  be  evaded;  it  is  recovered,  and  being  recovered, 
^  it  is  a  debt :  so  it  comes  within  the  letter  of  the  act.  I  think  we  shoidd  es- 
**  tablish  a  mischievous  precedent  if  we  were  to  say,  that  this  class  of  debta 
*'  were  not  debts  upon  which  the  king  is  entitled  to  his  preference,  if  the  suit 
"  commenced  tiefore  the  subject's  judgment;  because  though  in  this  particular 
^  case  there  may  not  be  a  fraud,  yet  it  would  be  open  to  practices ;  and  the 
**  answer  to  that,  that  it  is  always  open  to  the  question  of  fraud  by  alleging' 
**  fraud,  would  involve  the  revenue  in  high  doubt  and  inextricable  difficuldes ; 
*'  and  therefore  I  am  not  sorry  that  the  Court  sees  a  ground  upon  which  it  can 
^  determine  against  the  subsequent  judgment,  which  will  not  expose  those  pro-> 
**  secutions  to  be  dealt  with  in  that  sort  of  way  which  the  ingenuity  of  gentle* 
'*  met!  who  are  concerned  in  defending  causes  of  this  sort,  I  am  afraid,  would 
''  be  apt  to  make  very  effectual.  Hotkam,  B,  and  Perryriy  B.  declared  them- 
"  selves  of  the  same  opinion."] 

Lord  Kenyon,  C.  J;  said,  that  the  case  cited  had  removed  the  only  doubt 
which  had  floated  in  his  mind.  And  accordingly  (the  other  Judges  con- 
curring) 

The  Rule  was  discharged. 

The  Court  at  the  same  time  intimating  to  the  sheriff's  counsel,  that  it 
would  be  better  for  him  to  pay  over  the  money  levied  in  his  hands  to  the 
crown  without  further  litigation  and  expence. 


Burton  v.  Harrison. 

1  Eairt.  846.    Feb.  12,  1801. 

Where  plaintiff  withdravra  hif  record  after  enterinf  it  for  trial,  the  defendant  may  hare  jadg- 
ment  aa  in  a  case  of  a  nonauit. 

THE  common  rule  for  judgment  as  in  case  of  a  nonsuit,  for  riot  proceeding 
to  trial  pursuant  to  notice,  having  been  moved  for  in  this  case. 

Wood  shewed  cause  against  it ;  insisting  that  by  the  practice  of  the  Court 
it  could  not  now  be  granted,  the  plaintifi  having  taken  down  the  re- 
cord to  trial  and  entered  it,  though  be  had  afterwards  withdrawn  it.  And  he 
cited  King  v.  Pippet,  1  Term  Rep.  492,  where  the  plaintiff  having  been 
nonsuited,  which  nonsuit  was  afterwards  set  aside  on  a  point  of  law,  the 
Court  ruled  ^at  judgment  as  in  case  of  a  nonsuit  could  not  be  entered  on 
the  plaintiff's  neglecting  to  carry  the  record  down  to  trial  a  second  time,  where 
the  defendant  might  have  carried  it  down  by  proviso.  So  in  Mewbum  v. 
Langley,  3  Term  Rep.  1,  where  the  case  was  made  a  rernanet  after  being  en- 
tered for  trial,  the  Court  refused  the  like  rule  for  not  proceeding  to  trid  the 
second"  time,  because  the  stat.  14  Geo.  2.  c.  17,  was  satisfied  by  the  plaintiff's 
having  once  carried  the  record  down  to  trial. 

Grose,  J.  The  words  of  the  statute  are,  that  where  the  plaintiff  »'  shall 
neglect  to  bring  such  issue  on  to  be  tried"  the  Court  may  give  the  defendant 
the  like  judgment  as  in  case  of  a  nonsuit.  But  how  can  it  be  said  that  the 
plaintiff  brought  the  issue  on  to  be  tried  when  the  record  was  withdrawn. 


IN  THE  FORTY^FffiST  YEAR  OF  GEORGE  III.  176 

Lb  Blanc,  J.  The  very  point  has  been  ahready  expressly  decided  in  a  case 
of  Reed  r.  Stone^  E.  36  Geo.  3(a),  where  the  record; having  been  taken  down  to 
trial  and  entered,  but  afterwards  withdrawn,  it  was  objected  that  there  could 
not  be  judgment  as  in  case  of  a  nonsuit :  but  the  Court  were  of  a  different 
opinion  upon  the  words  of  the  statute,  and  granted  the  role.  The  same  point 
was  taken  for  granted  in  tyro  other  cases ;  Raines  q.  t.  y.  Spicer,  7  Term 
Rep.  178,  and  Jordaine  and  Others  v.  Sharpe,  2  H.  Blac.  280. 

Wood  thereupon  consented  to  give  a  peremptory  undertaking  to  try ;  on 
which  terms  ft  was  agreed  that  the  rule  should  be  dischai^ed. 

Dai[rell  for  the  defendant. 

In  Uiis  tertn  WUliam  Mackworth  Prted  Esq.  of  Lincoln's  Inn  was  called 
to  the  degree  of  Serjeant  at  Law.  His  motto  was  '*  Fiederis  esfuas  dicamus 
*' leges." 

(a)  Vide  2  TSdd't  Pnc.  692. 
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IN  THE  FOKTT-nEfirr  YEAR  OF  THE  REIGN  OF  GE0R6E  IIL 


IN  the  course  of  the  last  vacation,  the  Great  Seal  was,  od  the  resignation 
of  Lord  Loughborough^  (afterwards  created  Earl  of  Bosslyn)^  immediatety 
delivered  to  Lord  Eldon^  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
who  was  appointed  Lord  High  Chancellor  of  Great  Britain,  His  lordship 
however  continued  to  |Nreside  in  the  Court  of  Common  Pleas  till  the  appoint- 
ment of  his<^uccesser,  which  did  not  take  place  till  after  this  term :  wh^ 

The  Kght  Honourable  Sir  Skhard  Pepper  Arden  Knt.  Master  of  the 
Sells,  was  appointed  to  sacceed  him  (having  first  resigned  the  Rolls)  and  was 
created  a  Peer,  hy  the  title  of  Baion  Alvardey  of  Mvardeyj  in  the  County 
'Palatine  of  Chester. 

Sir  John  Mitford  Knt.,  his  Majesty's  Attorney-General,  resigned  his  office 
hefore  the  term,  and  was  elected  Speaker  of  the  House  of  Commons ;  in 
whose  room 

Edward  Law,  £sq.»  one  of  his  Majesty's  Counsel  learned  in  the  Law,  was 
appointed  Attomey-C^eneral,  and  was  knighted. 

Sir  William  Grant,  Eht.  his  Majesty's  Solicitor-Greneral,  resigned  at  the 
same  time,  and  was  succeeded  by 

The  Honounble  Spencer  Perceval,  one  of  his  Majesty's  Counsel  teamed 
in  t^e  Law. 

And  after  the  ierm,  Sir  Wm.  Grant  was  appointed  to  succeed  Lord  Alvan^ 
leff,  as  Master  of  the  Bolls,  and  was  sworn  of  nis  Majesty's  Most  Honourable 
Privy  Council' 


Martin  v.  Yallance. 

1  East,  860.    April  24, 1801. 


WlMre  in  tmpaM  mi.  cl.fr,  the  dtifendant  pleada  not  aailty,  and  a  jost^tm  of  a  ii|^t  of 
way,  and  the  plaintiff  traTenes  the  right  of  way,  and  new 


extra  mam;  and  there 
if  a  verdict  for  the  pUunttff  with  It,  damages  on  the  new  anif^ent,  and  for  the  defend- 
ant on  the  joflUfication;  the  plamtiff  ia  eatitled  to  fall  cof!a,  dednctiBg  the  defendant's 
coots  en  the  inae  found  tat  him. 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  Master 
should  not  review  his  taxation  of  costs.  The  action  was  trespass  quare  dau- 
sUmfregit :  pleas,  1st  not  guilty,  which  was  found  for  the  plaintiff;  9dly,  a 
justification  of  a  right  of  way  generallv  (not  setting  out  the  way  by  metes 
and  bounds)  over  the  locus  in  quo :  replication,  traversing  the  right  of  way, 
and  new  assigning  extra  viam :  issues  taken  on  the  right  of  way,  and  on  tb^ 
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new  aasignme&t :  Terdict  for  the  plamtiff  on  the  new  assignment,  with  1«, 
damages,  and  for  the  defendant  on  the  right  of  way.  The  Master  taxed  the 
plaintiff  his  fiiU  costs,  deducting  the  costs  of  the  issue  found  for  the  defend- 
ant ;  and  the  objection  wi|s,  that  the  plaintiff  was  entitled  to  no  more  costs 
than  damages.  The  question  was  first  agitated  on  the  last  day  of  last  term, 
when  the  Court  ordered  it  to  stand  oyer  till  now. 

WigUy  in  shewing  cause,  relied  on  Asser  v.  Finch{a)  as  in  point ;  the 
only  difference  being,  that  the  plaintiff  only  replied  eaetra  viam,  admitting  the 
right  of  way.  But  the  reason  given  why  the  plaintiff  should  have  his  full 
costs  was,  because  the  tide  to  the  way  was  in  question,  namely,  rf  what  et» 
tent  it  was.  The  case  of  Rbotson  v.  Brovme,  E.  11  Geo.  2.  4  to.  Barnes,  129, 
is  the  only  authority  which  appears  the  other  way ;  and  there  the  plaintifii 
who  had  a  verdict  on  the  new  assignment,  as  here>  had  ne  more  costs  than 
damages.  But  it  does  not  appear  what  the  justification  was  in  that  case ; 
it  might  only  have  been  the  common  bar.  The  rule,  however,  adopted  in 
Aster  ▼.  Pinch  has  been  recognized  in  subsequent  cases ;  in  BeaU  v.  Jfoor, 
Tr.  15  Geo.  2,  2  Stra.  1168,  ^xi^  Cockerill  v.  Alhnscm,  Tr.  22  Geo.  3,  Mul- 
lock on  -Costs,  86 ;  though  a  distinction  was  taken  in  the  latter,  that  where 
the  way  pleaded  is  set  forth  by  metes  and  bounds,  the  new  assignment  ope- 
rates like  a  new  action,  and  then  the  case  amounts  to  no  more  than  a  common 
action  of  trespass  with  damages  under  40f.;  and  so  the  plaintiff  is  not  entitled 
to  any  more  costs  than  damages,  unless  the  Judge  certified  under  the  stat.  22 
ic  23  Car.  2.  c.  9,  s.  136,  that  the  freehold  or  title  to  the  land  came  in  ques- 
tion. This  case  differs  from  that  of  Griffiths  v.  Davie,  8  Term  Rep.  ,46o,  for 
there  there  was  judgment  by  default  on  the  new  assignment,  and  idl  the^pkai 
on  which  issues  were  taken,  which  were  justifications  for  several  rights  of 
WHY,  were  found  for  the  defendant. 

Lmffes,  contra.  The  finding  the  justification  for  the  defendant  does  away 
the  finding  of  the  first  general  issue  for  the  plaintiff,  ana  then  the  finding  for 
the  latter  on  the  new  assignment  is  no  more  than  equivalent  to  a  verdict  in  ^ 
new  action  of  trespass,  and  consequently  the  plaintiff  is  entitled  to  no  more 
coets  than  damages,  2  Ventr.  180.  196.  The  case  o[  Ihbotton  v.  Browne  be- 
fore alluded  to  is  in  point,  that  where  there  is  a  verdict  for  the  plaintiff  on 
the  general  issue,  and  for  die  defendant  on  the  special  justification,  die  plain- 
tiff is  not  entided  to  full  costs. 

Ls  Buufc,  J.  observed,  that  there  was  no  new  assignment  in  either  of  tha 
eases  ix^  Venirie, 

The  Court  on  this  day,  after  some  further  argument  said,  that  afler  the 
practice  had  been  so  long  ago  setded  by  the.  case  of  Asser  v.  Finchj  whiek 
nad  been  followed  up  by  subsequent  determinations,  it  was  now  too  late  to 
depart  from  it.  Rule  discharged. 


Parker  v.  Elding. 

1  East,  862.    April  24, 180]. 

Whsro  s  psbfie  itatate  for  erectiiif 'a  covrt  of  inlMir  juriadietioa  onaett,  tbat  *•  ib  aelioB 
*'  for  any  debt  not  amoiiBtiiif  to  40t,  and  roeovaraUo  by  thai  act  ahaU  bo  bnmght -agaiiial 
"any  peisoii  reiid!ii|  within  the  jimidioiion,"  &e.  inoh  atatote  is  adofoneo  upon  the 
general  lasne  to  a  party  bringing  himself  within  it,  who  is  sned  in  the  snpierior  eoaita. 

ASSUUPSIT  for  the  depasturing  of  cattle,  for  work  and  labour,  and  on 
the  common  counts.  At  the  trial  before  Qrote  J.  at  the  last  assiaes  at  Gom- 
bridge,  the  plaindflf  failed  as  to  part  of  his  demand,  Vut  proved  himself  end^ 

(•)  2  Lot.  884.    This  and  ether  caaea  oa  the  sabjeet  ars^coUoatid  b  Hvllook  on  Coats. 
Vol.  I.  23 
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tied  to  receive  from  the  defetidant  U.  ISr.  for  work  and  labour,  and  for  ag»t- 
ment.  The  defence  as  to  so  much  was,  thai  the  debt  was  contracted  within 
the  Me  of  Ely  by  the  defendant  residing  there,  where  the  plaintiff  also  lived 
at  that  time,  (Uiough  the  latter  had  removed  at  the  time  m  the  action  com- 
menced ;)  and  that  by  the  stat.  18  G^.  3.  c.  36.  (directed  to  be  deemed  a 
public  act)  for  the  more  easy  and  speedy  recovery  of  small  debts  contracted 
within  the  hie  of  Ely,  a  court  of  requests  is  constituted,  and  it  is  enacted, 
**  that  no  action  or  suit  for  any  debt  not  amounting  to  40f.  and  recoverable  by 
**  virtue  of  this  act  in  the  said  court  of  requests,  shall  be  brought  against  any 
**  pereon  re$idmg  or  inhoHting  witkm  the  jurisdiction  thereef  in  any  of  the 
"  king's  courts  of  Westminster,  &c.  or  elsewhere  out  of  the  said  court  of  re- 
*'  quests."  In  reply,  it  was  urged  on  the  part  of  the  plaintiff  at  the  trial,  dial, 
admitting  that  the  above  mentioned  clause  was  strong  enough  to  draw  the 
subject  matter  of  the  action  within  the  inferior  jurisdiction,  Iwcause  the  de- 
fendant resided  there,  although  the  plaintiff  did  not ;  which  was  contrary  to 
the  usual  rule  in  such  case.s(d);  more  especially  as  a  subsequent  clause  gave 
treble  costs  against  the  plaintiff  in  case  he  was  nonsuited  or  a  verdict  passed 
against  him,  a  provision  which  seemed  to  imply  that  he  also  must  reside  with- 
in the  jurisdiction ;  yet  at  any  rate,  such  an  objection  to  the  jurisdiction  could 
not  be  taken  on  the  general  issue,  but  ought  to  have  been  specially  pleaded ; 
far  otherwise  it  is  a  surprise  upon  the  plaintiff,  as  he  might  not  know  that  the 
defendant  lived  within  the  peculiar  jurisdiction  at  the  tim^  of  the  contract 
xnade. '  The  learned  Judge,  however,  thought  the  objection  to  the  action  well 
founded,  and  a  verdict  was  taken  for  the  defendant  with  libertv  to  the  plaintiff 
to  move  to  set  it  aside  and  enter  a  verdict  for  the  \l.  18f.,  if  the  Court  should 
be  of  a  different  opinion. 

WUson  now  moved  for  a  rule  for  that  purpose,  upon  the  ground  before 
stated. 

Lord  Kbnton,  C«  J.  Some  acts  of  parliament,  giving  a  peculiar  jurisdic- 
tion, require  that  it  shall  be  pleaded,  in  case  the  parties  claiming  the  privilege 
riiall  be  sued  elsewhere ;  and  others  direct  that  a  suggestion  smill  be  entered 
on  the  roll ;  and  in  those  cases  the  methods  pointed  out  by  the  respective 
statutes  must  be  pursued.  But  here  is  a  general  law,  of  which  we  are  bound 
to  lake  notibe,  which  says,  that  no  action  shall  be  brought  against  any  person 
residing  within  the  jurisdiction  for  any  debt  not  amounting  to  40f.,  and  recov- 
erable by  virtue  of  that  act.  The  demand  in  question  is  of  that  sort  How 
then  can  we  say  that  the  plaintiff  shall  recover  it  against  the  positive  direction 
of  the  act?  This  being  directed  to  be  taken  as  a  public  act  is  part  of  the 
general  law  of  the  land,  of  which  the  plaintiff  must  be  deemed  to  have  notice, 
dad  therefore  cannot  object  io  being  surprised.  He  must  also  know  in  fi^t 
with  whom  he  contracted,  and  on  what  account. 

Per  Curiam^  Rule  refused(^). 

(A)  la  WM  V.  J9roum,  6  Term  Rep.  685,  St  wu  hoMen,  that  a  citiaeii  and  freeman  of 
Leaden,  norneident  therein,  having  a  demand  under  40t.  for  Moda  aold  againat  another  cHi- 
aen  and  freeman  who  ia  reaident,  i»not  hoond  to  ane  in  the  Conrt  of  Reqneata  pnianant  to 
the  atatnte  14  Geo.  2.  o.  10.  Bat  npon  reference  to  that  atatnte  it  will  appear  that  the 
wwda  of  the  enaelinf  elanae  am  very  ditferent  from  thoae  in  the  praaent  caao,  and  that  the^ 
eoly  apply  to  oaae*  wher^  hoth  the  partiea  reaide  within  the  inferior  jwiadietion.  Bat  it  ■ 
•■fioient  MS  entitle  a  plaintiff  to  ane  in  the  oonnty  oonrt  that  the  canae  of  aetion  ariaea  and 
the  defendant  reaidea  within  the  county.  Wthh  ▼.  2Voyli,  2  H.  Blac  20,  and  TM  v. 
Woodward,  6  Term  Rep.  176. 

{h)  la  Sniytor  ▼.  Bluir,  8  Term  Rep.  452,  under  a  annilar  provkion  in  an  act  of  parlia- 
ment ereatmg  a  Court  of  ^Requeata  ia  WmtminsUr  for  cauaea  under  40t.  which  enacta  that 
the  deftmdavt  ined  elaewhera  aiay  plead,  &e.  Lord  JTenyon  intimated  an  opinion,  that 
even  on  the  general  iaane,  if  the  dbjoction  were  made  at  the  trial,  the  plaintiff  might  be  non- 
suited. In  Shijman  y.  Hmbeti,  4  Term  Rep.  109,  it  waa  not  neeeaaary  to  determme  this 
point,  becaaae  the  Conrt  there  held  that  the  juriadiolion  of  the  mperior  conrta  was  not  taken 
•way. 
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Reed  t^.  Jackson. 

1  JSui,  W.    April  25,  l301. 

A  TCfdiet  iigaiiitt  one  ddenduit  in  trMpoM  upon  an  inot  of  a  joirification  of  a  irablio  right  of 
wa^t  nogvtinng  snob  right  la  avidonoe  in  tronaaa  lor  breaking  and  entering  tne  aamexloae 
agamit  another  defendant  who  jaitified  under  the  aame  right ;  aiid  the  Utter  cannot  shew  that 
anch.  Terdiet  waa  entered  ufmn  that  particular  plea  by  miftake  of  the  officer,  there  having 
been' no  evidence  civen  on  either  aide  in  respect  of  that  inne  on  the  former  trial;  the  re- 
cord being  concloAve  "aa  to  the  fact  of  anch  a  finding,  thoogh  not  ai  to  the  tmth  of  it  be- 
tween other  parties.* 

TRESPASS  for  breaking  and  entering  the  plaintiff's  close  called  the 
Marshy  situate  at  the  parish  of  Holme  Cvltrdm  in  we  county  of  Cumherlamd. 
Pleas,  the  general  issue,  and  several  justifications ;  1.  lor  a  common  public 
footway  in,  through,  over,  and  along  the  locus  in  quo  ;  2.  for  a  public  car- 
riage-way;  3.  for  an  occupationrway  to  and  from  the  defendant's  house  over 
the  locus  in  qua  to  a  certain  bridge ;  4.  for  a  customary-way  for  all .  the  inha- 
bitants of  a  certain  side  of  the  parish  to  and  from  their  respective  dwelling- 
houses  over  the  locus  in  quo  to  the  same  bridge,  and  from  thence  to  the  parisn 
church.  The  replication  traversed  these  several  rights  of  way  and  new-assign- 
ed other  trespasses  extra  vias.  The  rejoinder  took  issue  on  the  several  tra- 
verses, and  pleaded  the  same  justifications  to  the  trespasses  newly  assigned, 
to  which  the  plaintiff,  protesting,  &c.  replied  de  injuria,  &c, ;  on  all  which  is- 
sues were  taken. 

At  the  trial  before  Graham,  B.  at  the  last  Summer  assizes  at  Carlisle^  the 
plaintiff's  counsel,  in  order  to  negative  the  existence  of  a  piiblic  footway,  tender- 
ed in  eridence  a  record  of  another  action  brought  by  the  same  plaintiff  against 
one  Brown  for  a  trespass  in  the  same  close  described  in  the  present  declara- 
tion, to  which  amongst  otherir  ther^  was  a  similar  plea  of  justification  for  a 
c/OiXxanor\  footway  over  the  locus  in  qrtb,  and  another  justification  for  a  prescrip- 
tive easement  to  go  upon  the  land  to  wash  and  shear  sheep  at  the  shearing 
time  in  right  of  a  certain  messuaffe,  &c. ;  which  justifications  were  traversed, 
and  the  issues  thereon,  found  for  me  plaintiff,  negativing  the  right  of  viray,  and 
the  eaaement  last  mentioned.  It  was  objected  l^  the  defendant's  counsel,  Ist, 
that  the  lecord  was  no  evidence  between  these  parties,  being  res  inter  aiiot 
acta ;  which  objection  being  overruled,  thou^  the  evidence  was  holden  not 
to  be  conclusive,  the  defendant  then  offered  to  shew,  that  no  evidence  was  en- 
tered into  upon  the  trial  of  that  cause  respecting  the,  issue  upon  th^  public 
footway,  but  merely  as  to  the  easement  of  washmg  sheep,  and  therefore  that 
the  finding  of  the  jury  upon  the  first  was  mistakenly  indorsed  on  th^  postea. 
The  learned  Judge  however  rejected  this  evidence,  and  the  plaintiff  obtained 
a  verdict. 

CockeU,  Serjt.  in  MichaeLmae  term  last,  obtained  a  rule,  calling  on  the  plain- 
tiff u>ahew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted :  and  in  Hilary  term  the  case  was  shortly  touched  upon  by  Law  (now 
Attorney-General,)  who  insisted  that  the  record  in  the  former  action  was  ad- 
missible in  eridenoe  aj^nst  the  present  defendant,  though  no  party  thexeto, 
the  right  claimed  being  for  a  public  footway,  which  was  matter  ot  common 
notoriety.    The  case  was  ordered  to  stand  over  till  this  term :  And 

Park  and  lAttledale  were  now  called  upon  to  support  the  rule  who  relied 
principally  upon  the  case  of  Lewis  v.  Clerses{a)  to  snew  that  n  verdict  could 
not  be  given  m  eridence  unless  between  we  same  parties;  for  otherwise  a 
man  would  be  bound  by  a  decision  'vi^ere  he  had  no  opportunity  to  cross  ex- 

(•)  A  trial  at  bar,  Eaater  term,  1700,  GiOmrVt  Law  of  Evidence,  29.  Vide  SPierwin  t«^ 
C/of g«ff,  Bttll.  Nisi  Print,  $S2. 
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amine  the  witnesses.  But  though  it  were  admissible,  at  any  rate  it  was  com- 
petent to  the  defendant  to  shew  that  the  indorsement  on  the  postea  was  made 
by  mistake  of  the  officer ;  the  matter  of  that  issue  respecting  the  footway 
having  passed  sub  silentio,  and  the  trial  having  altogether  proceeded  upon  the 
issue  respecting  the  easement  of  washing  sheep.  • 

Lord  Kbnton,  C.  J.  I  think  the  jooge's  direction  was  right  upon  both 
pomts.  The  record  was  admissible  evidence,  though  between  other  parties, 
as  td  the  finding  upon  the  right  to  the  public  footway,  which  Was  negatived. 
The  defendants  in  ooth  case^  stood  in  the  same  relative  situation.'  In  the  case 
of  customary  commoners,  a  verdict  in  an  action  for  or  against  one  i&  evidence 
for  or  against  another  claiming  in  the  same  right.  So  in  other  ca8e»(a)  of 
public  prescription.  What  weight  the  evidence  is  entitled  to  is  another  ques- 
tion;  perhaps  not  too  much ;  and  certainly  it  was  not  conclusive.  But  the 
evidence  ofltered  by  the  defendant  went  to  mipeach  the  authenticity  of  the  re- 
cord as  to  the  fiaLCt  of  stich  a  finding,  and  therefore  was  not  admissible. 

Gross,  J.  assented. 

Lawsence,  J.  Reputation  would  have  been  evidence  as  to  the  right  of 
way  in  this  case ;  a  fortiori  therefore,  the.  finding  of  twelve  men  upon  their 
oaths. 

Lord  Kenyok,  G.  J.  agreed  that  reputation  was  evidence  with  respect  to 
public  rights  claimed,  as  in  this  case ;  but  net  with  respect  to  private  rights. 

Le  Blamc,  J.  assented. 

Rule  discharg*d(l)(2). 


Gary  v.  Longman  and  Reese. 

1  Ea0C,  858.    April  26, 1901. 

Aa  aetioB  Km  to  recover  dtmefes  for  pirating  iht  ntw  eometimu  and  addUiokt  to  ,an 

old  work. 

THIS  was  an  action  on  the  case  for  pirating  a  book  of  the  plaintiff's.  The 
first  count  of  the  declaration  stated,  that  the  plaintiff  was  the  author  of  a  cer- 
tain ioc^A:  intitled,  **  Canfs  New  Itinerary,  or  an  accurate  Delineation  of  the 
**  great  Roads  both  direct  and  cross  throughout  England  and  WaleSt  ^*  from 
^'an  actual  Admeasurement  made  by  Command  of  his  Majesty's  Postmaster- 
^  General,'*  &c. ;  and  that  being  the  author  of  the  said  book  within  fourteen 
years  last  past,  he  had  published  the  same  for  sale,  &c.  That  the  defendants 
intending  to  deprive  the  plaintiff  of  the  profit  thereof,  and  of  the  benefit  of  his 
copyright,  injuriously  puoUshed  and  exposed  to  sale  divers  copies  of  a  certain 
booK  intitled,  "  A  new  and  accurate  Description  of  all  the  direct  and  principal 
^  Roads,  Sec,  from  a  late  actual  Admeasurement  made  by  Command  of  nis 
**  Majesty's  Postmaster-General,"  kc.  which  same  book  had  before  that  time 
been  UfrongfuUy  and  injuriously  copied  from  the  said  book  of  the  plaintiffs' 
without  his  consent,  &;c.  The  second  count  kid  it  thus ;  great  part  ofwhtch 
said  booh  had  been  before  that  time  wrongfully  and  injuriously  copied  and  pi- . 
rated  yVom  the  said  book  of  the  plaintiff,  without  his  consent,  &c.  The  third 
count  laid,  that  the  plaintiff  was  the  proprietor  of  Gary's  Itinerary,  &c.  The 
sixth  count  laid,  that  the  plaintiff  had  the  sole  right  of  printing  certain  matters 
relating  to  the  roads  of  this  kingdom,  &c.  first  published  within  fourteen  years 
last  past  in  a  certain  book  of  the  plaintiff's  called,  &c. 

(a)  In  the  eaie  of  euetomary  tolli ,  vide  Tlu  City  ef  London  v.  Clerke,  Caith.  181. 

( 1 )  Vide  Peake*s  Ev,  40.  and  the  ctne  tfata«  cited.  Canaan  v.  Orunvfoodi  Tampiki 
Company^  I  Conn.  Rep.  1,  7,  8,  9. 

(2)  [The  fame  point  iabetsnttally  wii  decided  in  the  following  esMe,  vib  Briico  v. 
Mjomaix,  8  N.  &  P.  308.  Thomat  v.  Jtnkini,  I  do.  688.  Svant  v.  Jtcef,  2  P,  &  D.  627. 
l#Ad.&Ell.l5l.-.W.] 
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At  die  trial  before  Lord  Kenyan  at  Wegtmiruter,  it  appeared  that  the  origi- 
nal foundation  of  both  the  plaintiflf's  and  defendant's  books  was  a  work  first 
published  in.  1771,  by  Mr.  Patterson^  the  copyright  of  which  in  1783  (the 
author  being  then  living)  became  vested  in  mi.  Newberry,  '  This  work  had 
gone  through  several  editions,  the  11th  of  which  was  published  in  1796.  In 
1797,  the  plaintiff  was  employed  by  the  Postmaster-General  to  make  an  actual 
survey  of  the  principal  roads  ;  and  the  book  published  by  him  with  their  per- 
mission contained  many  material  corrections  of  and  additions  to  the  last  edi- 
tion of  the  original  work  by  Patterson,  Th6  principal  of  these  consisted  in 
some  corrections  of  distances  by  the  actual  surveys ;  in  an  admeasurement  of 
the  distances  from  inn  to  inn  in  the  several  post  towns,  in  addition  of  those 
from  one  town  to  another ;  in  an  index  to  the  roads  more  copious  than  the 
former  one ;  in  an  additional  number  of  gentlemens'  seats  by  the  road  side  ; 
in  a  rejection  of  some  routs,  and  an  addition  of  many  ot^iers.  On  the  oth^r 
hand,  the  work  published  afterwards  by  the  defendants  as  the  12th  edition  of 
the  original  worK  by  Patterson  appeared  to  have  been  copied,  nine  tenths  of 
it,  verbatim  from  the  plaintiff's  improvements,  and  many  of  the  alterations 
merely  colourable.     After  verdict  for  the  plaintiff, 

Gibbs  moved  for  a  new  trial  on  the  ground  that  the  stat.  8  Ann.  c.  10  «.  1., 
granting  the  copy-right  to  authors  for  a  certain  time,  only  enacts,  *'  that  the 
''  authmr  of  any  book  and  his  assigns  shall  have  the  sole  liberty  of  printing 
"  such  book  for  14  years,"  kc.  And  though  he  could  notdenv  that  the  defeno- 
anCs  had  copied  the  alterations  of  and  additions  to  theoriginal  work,  introducep 
by  the  plaintiff  in  his  Itinerary,  in  the  same  manner  as  he  himself  had  copied 
the  original  work,  yet  he  could  not  be  considered  as  the  author  of  the  book 
within  the  meaning  of  the  statute,  the  greater  part  of  it  having  been  before 
published  by  another  person,  and  to  which  the  plaintiff  had  no  title. 

Lord  SLenton,  C.  J.  Certainly  the  plaintiff  had  no  title  on  which  he  could 
found  an  action  to  that  part  of  his  book  which  he  had  taken  from  Mr.  Pat» 
tersmCs  ;  but  it  is  as  clear  that  he  had  a  right  to  his  own  additions  and  alter- 
ations, many  of  which  were  very  material  and  valuable  ;  and  the  defendants 
are  answerable  at  least  for  copying  those  parts  in  their  book.  Thdt  the  de- 
fendants had  pirated  from  the  plaintiff's  book  was  proved  in  the  clearest  man- 
ner at  the  trial ;  nine  tenths  at  least  of  the  alterations  and  additions  were 
copied  verbatim.  The  printed  work  itself  was  made  use  of  by  the  defendants 
at  the  press,  some  of  it  clipped  with  scissors,  with  a  few  slips  of  paper  con- 
taining MS.  additions  interspersed  here  and  there,  and  some  of  these  merely 
nomiiud  and  colourable.  The  courts  of  justice  have  been  long  labouring  un- 
der an  error,  if  an  author  have  no  copy-right  in  any  part  of  a  work  unless  he 
have  an  exclusive  ri^ht  to  the  whole  book.  I  remember  it  was  thought  other- 
wise in  the  case  of  Mr.  Mason  '{Mason  v.  Murray),  Several  of  Mr.  Gray*s 
Poems  had  been  for  many  years  before  published,  which  were  collected  bv 
Mr.  Masonj  and  published  with  the  addition  of  several  new  poems :  but  though 
he  had  not  a  property  in  the  whole  book,  yet  the  defendant  having  copied 
the  whole,  the  Lord  Chancellor(a)  granted  an  injunction  against  him  as  to  the 
publication  with  the  additional  pieces.     So  Lord  Hardtoicke  in  another  case(3) 

(«)  Lord  Qtt.  BathuVML 

(6)  Sbnson  v.  ffalker  and  another  ZOth  April  1752,  cited  in  Millar  v.  Taylor,  4  Bnrr. 
S825.  2S58.  and  in  Tomon  ▼.  Collins,  2  Blae.  882. 

Vide  MoUe  v.  Falkner,  JV^v.  1785,  before  Lord  Talbot,  cited  in  4  Barr.  2858.  and  in  1 
Bine.  Rep.  881,  and  Carnan  v.  Bowla,  2  Bro.  Ch.  Cu.  80,  relative  to  the  wiginal  pnblica- 
lion  in  question. 

Savrs  and  otben  v.  Mooax»  Sitings  after  Hil.  1785,  at  Guildhall,  cor.  Lord  Manafield, 
C.  J.— This  waa  an  action  for  pirating  lee  charti ;  which  are  protected  by  alatate  7t'Geo.  8. 
e.  67.  The  ehaita  which  had  been  copied  were  fonr  in  nomber,  which  Moon  had  made  into 
one  lugfi  map.  • 

It  appeared  in  eridenoe  that  the  defendant  had  taken  the  body  of  his  pnblieation  from  the 
work  of  the  pUinUffii,  bat  that  he  had  made  many  alteratkNM  and  improvementi  thereupon. 
It  waa  also  proved,  that  the  plaiDtiiTi  had  originally  been  at  a  great  expence  in  procuriqg 
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mnted  an  inianction  to  lestiain  the  defendantB  from  printing  MUtcn^i  Ftoi- 
dise  Lost,  with  Dr.  Newton^s  Notes ;  although  there  was  no  doubt  Imt  that 
they  were  at  liberty  to  have  published  the  original  work  itaeV  without  the 
notes, 

Per  Curiam,  Rule  refused(l)(2). 

materiaUfor  thoM  D>>f>-  J^elarochtUt  ab  eminenl  Mographer  and  angraTcr,  had  bean  •»- 
plowed  bj  tho  plaiotiffii  in  the  engraviiig  of  tbem.  He  aaid,  that  the  preaent  cbaiti  of  the 
jdaintiffs  were  aoeh  an  improvement  on  thoae  before  in  nae  aa  made  them  an  original  work. 
Besides  their  having  been  laid  down  from  all  the  charu  and  maps  extant,  they  were  improv- 
ed by  many  mannscript  jonmals  and  printed  books  «nd  mannscript  relatione  of  travellers :  he 
had  no  donbt  the  materials  must  have  cost  the  plaintifliB  between  8000/.  and  4000/.,  and  that 
the  defendant's  chart  was  taken  from  these  of  the  plaintiib,  with  a  few  alteratmns^  In  an- 
•wer  to  a  qnestkm  from  the  Conrt,  Whether  the  defendant  hadtoirated  from  the  drawings  and 
papers,  or  from  the  engravincs  ?  he  answered,  from  the  engravings.  fVinUrfelt,  an  engrav- 
er, said  he  was  actoally  employed  by  the  defendant  to  take  a  draft  of  the  Gnlph  Passage,  (m 
the  WjMt  Indies)  from  the  plamtifis'  map. 

Man?  witneaaes  wefe  called  on  behalf  of  the  defendant,  amongst  others  a  Mr.  SUphifuan 
and  Admiral  CampbiU.  Mr.  SUphei^n  raid  he  had  carefully  examined  the  two  psblicationa; 
that  there  were  ywj  important  differencee  between  them,  much  in  favonr  of  the  defendant's. 
That  the  plaintifi^  maps  were  founded  upon  no  principle  ;  neither  upon  the  principle  of 
the  Mereator,  nor  the  plain  chart,  but  npon  a  cdrmption  of  both.  That  near  the  Eqaator, 
the  phiin  chart  wonld  do  very  well,  but  that  as  yon  go  forther  firom  the  E<|oator  there  yon 
most  have  reeoarse  to  \he  Mereator.  That  there  were  very  material  errors  m  the  pbmtifla' 
maps.  That  they  were  in  many  places  defective  in  pointing  out  the  latitnde  and  longitude, 
which  is  extremely  essential  in  navicating.  That  most  of  these,  as  well  as  errors  in  the  sonnd- 
bgs,  were  corrected  by  the  defendant.  Admiral  Campbell  observed ,  that  there  were  only 
two  kinds  of  charts,  one  called  a  plain  chart,  which  was  now  very  littld  used;  the  other, 
which  Is  the  best,  called  the  Mereator,  and  which  is  venr  accurate  in  the  degreea  of  latitode 
and  longitude.  That  this  distinction  was  very  necessary  in  the  higher  latitudes,  but  in  plaoca  near 
the  Equator  it  made  little  or  no  difference.  That  the  plaintim^  maps  were  upon  no  principle 
recognized  among  aeamen,  and  no  rules  of  navigation  could  be  applied  to  theta ;  and  they  were 
therefore  entirely  useless. 

Lord  Mantfiildt  C.  J.  The  rule  of  decision  in  this  ease  is  a  matter  of  great  eonseqnenee 
to  the  country.  In  deciding  it  we  mast  take  care  to  guard  apiast  two  extremee  equally 
prejudicial;  the  one,  that  men  of  ability,  who  have  employed  their  time  for  the  aervice  of  the 
community,  may  not  be  deprived  of  their  just  merits,  and  the  reward  of  their  ingenuity  and 
labour;  the  other,  that  the  world  may  not  be  deprived  of  improvements,  nor  the  progress  of 
the  arts  be  retarded.  The  act  that  secures  copy-right  to  authors  guards  against  the  piracy  of 
the  words  and  aentiments;  but  itdoes  not  prohibit  writing  on  the  aame  subject  Aainthe 
case  of  histories  and  dictionaries  :  In  the  first,  a  man  may  give  a  ralation  of  the  same  dels, 
and  in  the  aame  order  of  time;  in  the  latter  an  interpretation  is  given  of  the  identical 
aame  words.  In  all  these  cases  the  question  of  fiict  to  come  before  a  inry  is.  Wheth- 
er the  alteratkm  be  solourable  or  not  ?  there  must  be  such  a  similitude  as  to  nlake  it 
probable  and  reasonable  to  suppose  that  one  is  a  transcript  of  the  other,  and  nothiqg 
more  than  a  transcript  So  in  the  caae  of  printa,  no  doubt  different  men  mav  take  en- 
gravinga  from  the  aame  picture.  The  aame  principle  holds  with  regard  to  charts;  who- 
ever has  it  in  bis  intention  to  publish  a  chart  may  take  advantage  of  all  prior  pnblicationa. 
There  is  no  monopoly  of  the  subject  here,  any  mora  than  in  the  other  instances;  but  upon 
any  questkm  of  this  nature  the  jury  will  deeidfe  whether  it  be  a  servile  imitatkm  or  not.  If 
an  erroneoas  chart  be  made,  God  forbid  it  should  not  be  corrected  even  in  a  anall  decree, 
if  it  thereby  become  mor^  serviceable  and  useful  for  the  purposes  to  which  it  is  appued. 


fendant;  if  you  think  it  ia  a  mere  servile  imitation,  and  pirated  (rom  the  olhar»  y«ra  will  find 
for  the  plamtifis. 

Vtrdicifor  daftudant. 
Dr.  Tni7si.BR  v.  MvnaAT,  Sittugs  after  Mich.  1789,  cor.  Lord  JT^nyoa.— This  waa  an 

(1)  Vide  Rovotik  v.  WiUc$,  1  Campb.  94. 

(2)  [The  principles  laid  down  by  Ld,  iTenyon  in  the  text  have  been  maintained  in  other 
eaaea  in  EngUnd.  iee  D*Jilmaint  v.  JBootey,  I  Young,  286.  Wul  v.  FrancU,  6  B.  tc  A« 
787.  Boworth  v.  WUkn,  1  Camp.  94.  Murray  y.  Elligton,  6  B.  &  A.  887.  This  last 
caae  decided  the  peferformance  efa  dramatic  work  on  the  stage  to  be  no  publication  within 
the  British  Statute.  The  performance  *of  a  manuscript  play  on  the  public  stage  waa  hM, 
however,  to  be  such  a  pnblicatibn  in  MorrU  v.  Xeity,  IJ.  8c  W.  481.  A  aeoond  or  aabao- 
qnent  engraving  may  be  taken  from  the  original  picture,  without  thereby  pinttiig  tho  firM  «- 
graving^ DeBinngtr  v.  WMlt. t  Stark. C.  648.— W.] 
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Smith  and  others,  Assignees  of  Richardson,  a  Bankrupt,  v. 

Stokes. 

lEMt,868.    April  28, 1801. 

Aftertn  let  of  Unkniptcy  committed  by  ooe  of  two  partnera » joiot  offeeti  are  lent  away, 
which  come  to  the  defendant*!  handa;  then  the  aolTcnt  partner  diea,  leaving  the  defendant 
Ua  eaecntor;  and  afterwarda  a  commiaaion  of  bankmpt  la  taken  oat  against  the  sarvivbg 
ptftaer,  and  hia  eatato  aaaigned  to  the  platntifi;  held  that  (hey  are  lenanta  in  coraaDon  with 
the  aolVent  partner*  and  afwr  hia  deceaae  with  hia  repreaentativea  by  relation  of  law,  finom 
the  act  of  bankruptcy;  and  cannot  threfore  maintain  tzoyer  agaiaat  the  defendant,  aiming 
uder  aoch  aoWent  partner. 

IN  trover  for  ^oods,  to  which  the  general  issue  was  pleaded,  a  verdict  was 
taken  for  the  plaintiffi  at  the  trial  before  Lord  Kenyan^  C.  J.  at  Westminster, 
ailer  last  MuMoelmas  term,  damages  241Z.  4f.,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

The  bankrupt  J2icAar<£son  and  one  Strickland  were  partners  in  trade.  On 
the  29th  of  Jafutary  1800,  Richardson  committed  an  act  of  bankruptcy. 
On  the  31st  of  the  same  month,  the  ^oods  in  question,  being  partnership  ef- 
fects, were  sent  to  Monmouth  directed  to  A,  and  B.,  and  were  receivea  hy 
the  defendant,  and  which  before  the  action  brought  were  demanded  br  the 
^aintiffs  of  the  defendant,  who  refused  to  deliver  the  same.  On  the  och  of 
Tehruary  1800,  a  commission  of  bankrupt,  on  the  petition  of  S.  6.  and 
others,  who  were  creditors  of  Strickland  and  Richardson^  was  issued  against 
Richardson  only.  On  the  14th  of  the  same  month  of  February^  Strickland 
died,  having  made  his  will,  and  appointed  Stokes  and  Weston  his  executots, 
who  have  since  proved  the  same.  Strickland  never  committed  any  act  of 
bankruptcy.  On  the  7th  of  March  1800  the  commissioners  acting  under  the 
commission  of  bankrupt  against  Richardson  executed  an  assignment  of  his 
effects  to  the  plaintitis,  who  were  duly  chosen  assignees.  The  question  was, 
Whether  the  plaintifis  were  entitled  to  recover  in  this  action  ? 

Tumort  for  the  plaintiflTs,  admitted,  that  if  the  defendant,  as  the  representa-^ 
tive  of  Strickland  the  deceased  partner,  stood  in  the  relation  of  tenant  in  com-^ 
mon  of  the  property  with  the  plaintifTs,  the  action  could  not  be  maintained  r 
but  he  contended,  tnat  upon  Strickland's  death  the  whole  legal  interest  in  the 
partnership  property,  v^rhich  was  before  then  holden  in  joint  tenancy,  survived 
to  the  bankrupt  )iis  remaining  partner,  and  was  upon  his  bankruptcy  transfer-^ 
led  by  the  assi^ment  to  the  plaintiffs ;  although  by  the  law  merchant  th^y 
were  accountable  for  a  moiety  to  the  representatives  of  the  deceased  partner. 
The  property  was  originally  vested  ih  the  two  partners  as  joint  tenants,  and 
nothing  happened  during  the  life  of  Strickland  to  convert  their  title  into  a 
tenancy  in  common  ;  for  he  died  before  the  commissioners'  assignment  was 
made,  and  consequently  before  the  bankrupt  laws  had  attached  upon  the  legal 
title  of  the  bankrupt  so  as  to  destroy  the  joint-tenancy.  The  act  of  bankrupt- 
cy,  which  happened  before  Strickland's  death,  could  not  of  itself  operate  to 

action  for  pirating  a  book  of  Chronolocy.  It  waa  proved  by  the  plamtiff,  that  though  toat^ 
parts  of  the  defradaat'a  work  were  different,  yet  m  general  it  waa  the  aame,  and  paitie«|ai^ 
from  page  20  to  84  it  waa  a  litenl  copy. 

Lord  Xenffon,  C.  J.  waa  of  opinkm,  that  if  aach  were  the  fact  the  planitlff  meat  reeoTer» 
tboash  other  parta  of  the  work  were  original.  He  aaid  Lord  Baihur$i  bad  been  of  the  oninioa 
and  M  thoagbt^hily  with  reapeet  to  the  pablioation  of  aome  origmal  noema  by  Ms.  Jmatont 
together  wi£  othera  which  had  been  before  pqbliahed.  And  the  liki  with  raapect  to  an 
ahndgmenf  of  Cook*9  Voyage  ronnd  the  World.  The  main  qneation  here  waa.  Whether  la 
I  the  one  work  ia  a  copy  and  hnitation  of  the  other;  for  vadoahtedly  m  a  ehronolo- 
'ctheaameftetannatberebted.  The  partiea  having  raoMvod  hia  lordahip'a  opin- 
I  agreed  to  infer  the  cooaideimtwo  of  the  two  hooks  to  an  aibilralor,  ym  wmd 
i  to  eompare  them. 
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dissolve  the  joint-tenancy,  or  sever  the  title  of  the  parties,  and  convert  it  into 
a  tenancy  in  common.  This  was  evidently  the  opinion  of  the  Court  in  Fox 
and  others  a$ngnees  v.  Hambury,  Cowp.  445,  for  they  there  held,  that  afier  a' 
secret  act  of  bankruptcy  by  one  partner,  the  other  still  continued  to  have  a 
cbntrol  over  the  partnership  effects,  and  might  convey  a  title  to  a  third  person: 
whereas  if  the  act  of  banlaruptcy  of  one  operated  so  as  to  convert  the  joint- 
tenancy  into  a  tenancy  in  common,  the  solvent  partner  could  only  have  made  a 
title  to  a  moiety.  Lord  Mansfieldindeed  there  sdid,  that  the  act  of  bankruptcy  of 
one  partner  is  to  many  purposes  a  dissolution  of  the  partnership  by  virtue  of  the 
relation  in  the  bankrupt  laws ;  but  that  is  merely  to  avoid  all  intermediate  acts  of 
the  bankrupt  himself  to  the  prejudice  of  his  creditors,  and  cannot  vary  the 
title  by  which  he  holds  his  property,  and  which  must  be  governed  by  the  gen- 
eral principles  of  law.  It  is  the  assignment  under  the  statutes  which  dissolves 
the  partnership,  and  that  is  effected  by  the  actual  transfer  of  the  commission- 
ers, who  have  themselves  no  'interest  in  the  property,  but  a  bare  power  ta 
liansfer.  If  then  before  the  assi^ment  the  joint-tenancy  continued  to  suIh 
flist  in  point  of  law  notwithstanding  the  act  of  bankruptcy,  the  whole  legal 
title  and  right  of  action  for  any  conversion  of  the  property  during  the  joint- 
tenancy  survived  to  the  bankrupt  upon  the  death  of  his  partner  by  the  mere 
operation  of  the  common  law,  Co.  Litt.  198,  though  accountable  to  the  deceas- 
ed's representatives  for.  a  moiety  of  the  beneficial  interest,  according  to  West 
V.  Skip{a) :  and  that  interest  which  devolved  upon  the  bankrupt  by  operation 
of  law  after  the  act  of  bankruptcy,  and  before  the  assignment,  passecl  by  the 
commissioners'  assignment  to  the  plaintiffs,  subject  to  the  same  account.  The 
relation  back  of  the  assignment  to  the  act  of  bankruptcy,  in  order  to  avoid 
mesne  acts  of  the  bankrupt,  is  by  force  of  the  bankrupt  laws,  8p[id  is  quite  dis- 
tinct in  its  operation  from  the  change  of  title  effected  in  the  property  by  such 
assignment,  from  a  joint-tenapcy  to  a  tenancy  in  common,  which  results  from 
the  rules  of  the  common  law  in  consequence  of  the  conveyance,  and  which 
lias  no  relation  ba^k.  But  at  the  time  of  the  assignment  the  whole  legal  in- 
terest was  in  the  bankrupt,  and  consequently  was  all  conveyed  to  l^e  as- 
signees. 

Onslow^  Seijt.,  contra,  was  stopped  by  the  Court. 

Lord  KsNTON,  C.  J.  I  do  not  understand  how  the  assignees  of  the  .bank- 
rupt  could  take  the  whole  legal  interest  in  this  case,  without  which  it  is  admit- 
ted that  the  action  is  not  maintainable  against  the  defendant.  If  indeed  pro- 
perty be  lefl  in  the  hands  of  a  bankrupt  partner  at  the  time  of  the  bankruptcy, 
the  assignees  are  entitled  to  take  possession  of  the  whole  and  sell  it,  but  they 
must  account  for  a  moiety  to  the  other  partner.  As  in  the  case  of  Heydon  v. 
Heydon^  Salk.  392,  where  it  was  holden  that  imder  an  execution  against  one 
or  two  copartners,  the  sheriff  must  seize  all,  and  not  merely  a  moiety  of  the 
goods  sufficient  to  cover  the  debt ;  because  the  moieties  are  undivideo,  and  he 
must  sell  a  moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in  common 
with  the  other  partner.  In  this  case,  it  was  not  the  act  of  bankruptcy  alone 
that  dissolved  the  joint^tenancy,  but  the  act  of  bankruptcy  followed  up  by  the 
commission  and  assignment.  Nothing  passes  to  the  assignees  till  the  assign- 
ment ;  but  when  that  is  executed,  they  are  in  by  legal  relation  to  the  time  of 
the  act  of  bankruptcy,  according  to  Cooper  v.  Chitty^  1  Burr.  20,  and  many 
other  cases.  T^s  is  the  essentia  object  of  the  buikrunt  laws,  and  the  uni- 
form operation  of  them,  with  the  single  exception  of  the  Icing's  prerogative  in 
regard  to  extents  against  the  bankrupt's  property,  which  bind  from  the  teste  of 
the^writ,  and  till  the  actual  assignment  of  the  commissioners ;  wherefore  a 

(a)  1  Vat.  249.  See  alio  .Varlin  v.  Crusi,  Salk.  444.  1  Ld.  Ray.  840.  Tivo  joint 
fnerabaatt  make  S.  their  factor;  one  dies  leaving  an  executor;  thia  exeentor  and  the  survivor 
cannot  join;  for  the  remedy  anwivef  but  not  the  daty;  and  therefore  on  recovery  he  BMVt  ho 
•econntable  to  the  ezecator  for  that 
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provisional  assignment  is  sometimes  made  in  order  to  protect  the  bankrupt's 
property  from  the  .expected  process  of  the  crown.  In  all  other  instances  the 
relation  takes  place.  The  effect  of  it  then  in  this  case  is,  that  the  assignees 
became  tenants  in  common  by  relation  from  the  time  of  the  act  of  bankruptcy 
with  the  other  partner  in  his  lifetime,  and  since  his  decease  with  his  represen- 
atiyes,  one  of  whom  is  the  present  defendant :  and  then  the  rule  of  law  at- 
taches, that  one  tenant  in  common  cannot  maintain  trover  against  another(l). 
Per  Curiam^  Postea  to  the  defendant(a). 


Smith  and  Others,  Assignees  of  Richardson,  a  Bankrupt, 

V.  OrielL 

lEart,  813.    April  28,1801k 

AAer  an  met  of  bankruptcy  committed  by  one  partner,  the  other  deliTen  coodi  of  their  joint 
property  to  a  creditor  for  a  joint  debt  and  diet,  and  afterwards  a  oommiBsion  iMnes  qgainat 
the  aanriTing  partner  ;  held  that  the  creditor  by  virtae  of  each  delivery  by  the  eolTent  part- 
B«r  became  tenant  in  common  of  the  goods  with  the  anicnees  of  the  bankrupt  by  relation 
from  the  act  of  bankmptcy,  which  was  in  the  life-time  of  the  solvent  partner  ;  and  conse- 
qneotly  that  the  assignees  cannot  maintain  trover  against  such  creditor. 

THESE  were  the  same  plaintiffs  as  in  the  last  case,  but  the  situation  of 
this  defendant  was  in  some  respect  different  from  the  other.  The  case  he)re 
stated, 

That  on  the  29th  January  1800,  the  bankrupt  was  in  partnership  with 
Strickland,  and  they  were  possessed  of  partnership  property,  of  which  the 
ffoods  in  question  in  this  action  of  trover  are  part ;  and  as  such  .partners,  were 
m  insolvent  circumstances.  That  on  that  day,  Richardson  committed  an  act 
of  bankruptcy  by  absconding.  That  on  the  Sth  of  February  following,  a  com- 
mission of  bankrupt,  on  the  petition  of  S.  G.  and  others,  who  weie  creditors 
of  Strickland  and  Richard^,  was  issued  against  Richardson  alone.  That 
on  the  12th  of  the  same  February,  the  goods  in  question,  being  part  of  the 
aforesaid  partnership  property,  were  delivered  to  Uie  defendant  by  the  desire 
of  Strickland,  in  satisfaction  of  several  debts  antecedently  due  to  him  from 
Stricklarid,  and  also  from  Richardson.  That  on  the  14th  of  the  same  month, 
Strickland  died.  That  on  the  15th,  the  commissioners  acting  under  the  com- 
mission againstjRtcAardlson  executed  a  provisional  assignment  to  the  messenger, 
and  on  the  7th  of  March  following,  executed  an  assignment  of  the  bankrupt's 
effects  to  the  plaintiffs.     That  there  was  a  demand  and  refusal  of  the  goo^. 

Giles,  for  the  plaintiffs,  attempted  to  distinguish  this  from  the  former  case, 
because  the  present  defendant  was  a  stranger,  and  not  as  in  that  case  the  le- 
gal representative  of  Strickland  the  partner  of  the  bankrupt.  And  though 
in  strictness  the  executors  of  the  deceased  partner  ought  to  have  been  joined 
in  the  action  with  the  plaintiffs,  yet  according  to  the  case  of  Addison  v.  C>o«r- 
end{h),  advantage  can  only  be  taken  of  the  omission  by  a  plea  in  abatement 
But  by 

Lord  Kenyoic,  G.  J.  If  Strickland  delivered  the  property  over  to  the  de- 
fendant bona  fide  for  a  debt,  which  must  be  taken  to  be  the  case  here,  the  lat- 
ter stands  in  the  same  situation  as  Strickland  himself  would  have  done.     By 

(1)  For  the  mle»  and  its  limitations,  see  Litt.  sect  82S.  Co.  Utt  290.  a.  2  Leon,  220, 
ease  278.  Barnarduton  v.  CfuLfman  i  al.  Bnl.  N.  P.  84,  S.  C.  cited  from  Lord  Ch.  J. 
JRng*9  MS.  in  Htaik  v.  Hubbard,  4  East,  121.  Holliday  v.  Canuell  ^  al,  1  Term  Rep. 
658.  Ftnningi  ^  al.  v.  Lord  GrenvilU,  1  Tann.  241.  Si.  Johru  v.  Slandring.  2  Johns. 
Rep.  468.     IVilton  ^  al.  ▼.  It$ed,  8  Johns.  Rep,  175.     Setdon  v.  Hiekoek,  2  Caines,  166. 

(•)  Vide  Hague  v.  Roll$»ion,  4  Barr.  2176,  and  vide  the  next  ease. 

(6)  1  Term  Rep.  766.    That  was  trespass  for  mnning  down  a  ship. 

Vol.  I.  24 
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such  a  delivery  without  fraud  the  legal  property  was  transferred  ;  and  there- 
fore there  is  no  distinguishing  this  case  from  the  former. 
Per  Curiam, 

Postea  to  the  Defendant, 


Solomons  v.  Lyon. 

1  East,  369.     April  28,  1801. 

To  a  plea  of  get-oflf  of  a  sum  dae  under  a  recognizance,  and  also  of  another  sam  apon  a  sim- 
ple contract,  it  seeins  that  a  replication,  protesting  that  the  plaintiffdid  not  acknowledge,*&c. 
and  then  pleading  that  he  was  not  indebted  in  oianner  and  form  as  the  defendant  had  in 
pleading  alleged,  and  coacluding  to  the  country,  is  bad;  inasmuch  us  it  refers  matter  of 
record  to  the  cognizance  of  a  jury.  But  at  it  was  a  sham  plea,  the  plaintiff  bad  leave  to 
amend  without  payment  of  costs. 

TO  an  action  of  assumpsit  for  40Z.  the  defendant  pleaded,  that  before  the 
commencement  of  the  plaintiff's  suit,  and  in  the  lifetime  of  one  M.  R,  now 
deceased,  and  whom  the  defendant  hath  survived  viz.  in  Michaelmas  term,  37 
Geo.  3.  the  plaintiff  came  in  person  into  the  court  of  Exchequer,  &c.  and  then 
arid  there  before  the  Barons  acknowledged  himself  to  owe  to  the  said  M.  R. 
and  the  defendant  15Z.  10^.,  which  said  recognizance  still  remains  in  full  force  ; 
and  the  said  15/.  IO5.  at  the  time  of  the  commencement  of  this  suit,  was,  and 
still  is,  due  and  owing  from  the  plaintiff  to  the  defendant,  as  surviving  partner 
of  M.  jR.,  as  by.  the  said  recognizance  still  remaining  of  record  of  ike  said 
court ^  &c.  fully  appears.  And  the  defendant  further  says,  that  the  plaintitf 
at  the  commencement  of  this  suit,  was,  and  still  is,  indebted  to  him  n  othe  : 
26^.  3s.  upon  a  certain  order  for  payment  of  money  made  by  the  pi  aintiff  to 
the  defendant,  &c. ;  which  said  several  sums  of  15Z.  IO5.  and  26Z.  3s.  exceed 
the  several  sums  in  the  declaration  mentioned  and  supposed  to  be  due,  &c. 
out  of  which  the  defendant  is  ready  and  offers  to  set  off  and  allow  to  the  plain- 
tiff all  the  damages  sustained  by  reason  of  the  non-performance  of  the  pro- 
mises in  the  declaration  mentioned,  according  to  the  form  of  the  statute,  &c. 
Wherefore  he  ptays  judgment,  &cc.  Replication,  protesting  that  the  plaintiff 
did  not  acknowledge  himself  to  owe  to  the  said  M,  R.  and  the  defendant  the 
aid  sum  of  15Z.  10*.  &c.  in  manner  and  form  as  the  defendant  has  in  his 
plea,  &c.  in  that  behalf  alleged ;  for  replication  says,  that  he  the  plaintiff  is 
not,  nbr  at  the  commencement  of  this  suit  was,  indebted  to  the  defendant  in 
manner  and  form  as  the  defendant  hath  above  in  pleading  alleged,  and  this 
he  prays  may  be  inquired  of  by  the  country,  &c. .  To  this  there  was  a  special 
demurrer,  assigning  for  cause  that  the  plaintiff  had  concluded  his  replication, 
to  the  country,  althdugh  the  plea  to  which  such  replication  was  made  is  found- 
ed upon  matter  of  record,  and  can  only  be  tried  by  production  or  non-produc- 
tion of  the  record  therein  mentioned,  &c.  And  also  for  that  the  plaintiff  in 
his  replication  does  not  deny  the  existence  of  the  record  of  recognizance  in 
the  said  plea  mentioned,  nor  in  any  way  discharges  himself  therefrom. 

Reader  in  support  of  the  demurrer.  The  plea  of  set-off  consists  partly  of 
matter  of  record,  and  partly  of  matter  of  fact ;  the  replication,  therefore,  by 
concluding  to  the  country  as  to  the  whole,  attempts  to  draw  matter  of  record 
to  the  cognizance  of  a  jury;  as  to  which  the  plaintiff  should  have  replied  nul 
tiel  record.  This  cannot  be  distinguished  from  the  common  case,  where  the 
plaintiff  declares  in  debt  on  a  judgment  and  also  on  a  bond ;  there  a  plea  of 
nil  debet  to  the  whole  would  clearly  be  bad.  If  the  whole  sum  set  off  had 
been  founded  on  the  recognizance,  the  plaintiff  must  have  replied  nul  tiel  re- 
cord ;  then  because  other  matter  is  joined  to  which  nil  debet  is  a  good  plea, 
that  will  not  make  it  good  for  the  rest  to  which  it  is  no  answer.  If  instead 
of  there  being  but  one  plea,  containing  distinct  matters  there  had  been  ^wo 
distinct  pleas,t  here  must  have  been  distinct  and  diflerent  replications ;  then 
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the  joining  the  two  matters  in  one  plea  in  order  to  avoid  prolixity,  will  not 
alter  the  nature  and  substance  of  the  replication  in  answer.  But  it  may  be 
argued,  that  this  replication  adnlits  the  recognizance,  and  only  takes  issue  on 
the  simple  contract  debt  ultra  the  sum  in  the  recognizance  ;  that  however  is 
not  warranted  by  the  form  of  the  pleading ;  for  the  plaintiff  says,  "  that  he 
"  was  not  indebted  to  the  defendant  m  manrier  and  ^form  as  the  defendant 
"  hath  above  in-pleading  allegedy''  which  includes  the  whole.  If  the  protestando 
had  not  been  introduced,  the  replication  would  not  have  been  an  answer  to  the 
whole  pica :  but  the  protestando  does  not  admit  the  sum  due  under  the  recog- 
nizance. Thenbecause  the  replication  is  no  answer  to  part  of  the  plea,  it  can- 
not be  taken  to  be  an  admission  of  so  much.  And  he  cited  Fursdon  v.  Weeks, 
3  Lev.  64.  '  . 

Scatty  contraj  insisted,  that  under  this  replication  payment  might  have  been 
-given  in  evidence  which  was  triable  by  the  country  :.but  he  also  contended, 
that  a  recognizance  .not  enrolled,  which  for  aught  appeared  was  the  case  here 
was  not  matter  of  record,  nor  pleadable  as  such,  but  was  of  no  higher  nature 
than  a  bond.     Bottomley  v.  Lord  Fairfax,  1   P.  Wms.  334,  and  2^Vern.  750. 

Lord  Kenyon,  C-  J.  observed,  that  the  plea  stated,  "  as  by  the  said  recog- 
"nizance  still  remaining  of  record  of  the  said. court,  &c.  fully  appears;' 
which  raised  a  difficulty  in  that  part  of  the  argument;  and  therefore  propos- 
ed to  the  plaintiff's  counsel  to  amend  the  replication. 

Scott  then  prayed  leave  to  amend  without  payment  of  costs :  suggesting 
that  this  was  a  sham  plea  filed  by  the  defendant.     And 

T/ie  Court,  after  some  consultation^  said,  that  for  the.  sake  of  justice  which 
was  much  abused  by  the  practice  of  sham  pleading,  and  by  way  of  precedent 
in  future  in  order  to  discountenance  the  attempt,  they  would  grant  a  rule  call- 
ing on  the  defendant  to  shew  cause  why  the  plaintiff  should  not  have  leave  to 
amend  without  payment  of  costs;  which  rule  should  be  made  absolute,  unless 
an  affidavit  was  made  of  the  truth  of  the  facts  pleaded.  But  it  being  admitted 
on  the  part  of  the  defendant,  to  save  expence,  that  it  w^as  a  sham  plea,  the 
Court  gave  the  plaintiff  in  the  first  instance, 

'  A  Rule  absolute  to  amend  without  Payment  of  Gosts(a). 


The  King  v.  The  Inhabitants  of  Nuneham  Courtney. 

1  East,  873.     April,  29,  180]. 

An  ex-parte  examination  in  writing  of  a  pauper,  taken  on  oath  before  two  magistrates,  for  the 
purpose  of  removing  him  to  the  place  of  his  settleaient,  is  not  admissible  in  evidence  apoa 
an  appeal  against  an  order  of  removal  on  the*  ground  of  the  pauper's  having  absconded  be- 
tween the  notice  of  appeal  and  the  trial  of  it  before  the  Quarter  Sessions;  although  the  res- 
pondent had  used  due  diligence,  but  without  effect,  to  procure  the  attendance  of  the  paa- 
per  as  a  witness,  he  not  having  been  heard  of  from  the  time  of  his  absconding. 

TWO  justices,  by  an  order  made  on  the  4th  o(  June  1799,  removed  Fran- 
cis Jennings  and  Elizabeth  his  wife  from  Burcnt  to  Nuneham  Courtney,  both 
in  the  county  of  Oxford,  The  Sessions  on  appeal  confirmed  the  order,  and 
stated  specially,  for  the  opinion  of  this  Court,  that  the  pauper  JP.  /.  was  about 
19  years  old,  and  was  married  to  the  said  Elizabeth  in  the  year  1799,  before 
the  date  of  the  said  order  ;  and  that  between  the  notice  of  appeal  against  the 
order  and  the  then  next  sessions,  the  pauper  absconded,  leaving  his  wife,  and 
has  not  since  been  heard  of.  And  that  the  officers  of  Burcot  have  used  all 
due  diligence  to  find  him,  in  order  to  have  him  examined  as  a  witness  at  the 
hearing  of  the  appeal,  but  without  success.  That  the  pauper  was  employed 
in  the  service  of  W,  Costar  in  Nuneham  Courtney  4s  a  boy  to  drive  his  team 

(a)  Vide  Pierc€  ▼.  Blake^  Salk.  615,  where  the  Court  threatened  to  fine  an  attorney  for 
false  pleading.    [See  ^\aQ  BUwitt  v.  Martden,  10  East  237.] 
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during-the  period  of  11  months, between  liBchaelmas  l79ABJid  Michadnuu  I79fi: 
and  in  order  to  prove  th«^t  the  pauper  was  legaHy  settled  in  Nuneham  Court* 
ney,  the  respondent  parish  of  Burcot  offered  in  evidence  an  examination  in 
writing  of  the  pauper,  which  examination  was  first  taken  upon  the  oath  of  the 
pauper  on  the  4th  of  June  1709,  by  one  magistrate,  upon  the  complaint  of  the 
churchwardens  and  overseers  of  the  poot  of  Burcot^  and  which  examination 
was  on  the  day  of  the  date  of  the  s^d  order  read  over  to  the  pauper  by  the  same 
and  another  magistrate,  before  whom  the  pauper  was  then  taken  by  tne  church- 
wardens and  overseers  of  Bureoty  in  order  to  be  removed  to  the  place  of  his 
settlement ;  and  to  the  truth  of  the  contents  of  which  examination  the  pauper 
then  made  oath  before  the  justices,  who  thereupon  made  the  said  Order.  But 
it  appeared,  that  no  person  belonging  to  Nuneham  Courtney  was  present  at 
either  of  the  beforementioned  times ;  whereupon  the  appellants  objected  to  the 
admissibility  of  this  examination  in  evidence.  But  the  court  of  (quarter  ses- 
sions over-ruled  the  objection,  and  received  the  examination  in  evidence  ;  by 
which  it  appeared  that  the  pauper,  after  statins^  the  place  of  his  birth,  which 
was  in  Sairford,  deposed,  that  he  hired  himself  at  Abingdon  fair  some  days 
before  Michaelmas  1794,  as  a  servant  to  the  said  William  Cottar,  farmer  in 
Nuneham  Courtney,  for  a  year,  to  lodge  in  his  house,  and  to  be  paid  2s,  and 
W.  per  week  for  the  first  half  of  that  year,  and  4*.  per  week  for  the  second 
part,  and  to  be  found  in  victuals  for  five  weeks  in  the  harvest ;  and  that  he 
served  that  year  and  received  his  wages  accordingly.  He  then  stated  several 
other  hirings  and  services  to  persons  in  other  parishes,  none  of  which  was  for 
a  year,  and  concluded  by  saying  he  had  done  no  other  act  to  gain  a  settlement. 
And  the  Court  thinking  this  examination  to  be  sufficient  proof  of  the  pauper's 
settlement  in  Nuneham  Courtney,  did  for  that  reason  confirm  the  order. 

This  case  first  came  on  to  be  argued  in  last  term,  when  the  Court  without 
hesitation  expressed  a  decided  opinion  against  the  admissibility  of  the  evidence. 
But  it  stood  over  by  desire  of  the  respondent's  counsel.     And  now 

Erskine  for  the  respondents,  in  answer  to  a  question  put  to  him  by  the 
Court,  admitted  that  he  had  no  argument  to  adduce  by*  which  he  could  expect 
to  alter  the  opinion  which  the  Court  had  before  intimated. 

Per  Curiam,  Both  Orders  qyashed (a)(1). 

The  AttorTiey^Creneral  and  Abbott  were  to  have  argued  for  the  appellants. 


Eland  t^.  Karr  and  Others. 

1  Eftft,  875.    May  1»  1801. 

Ib  auumptii  for  goodi  sold  and  delivered,  defendant  pleaded  a  •et'<»ff  of  more  money  due 
to  him  from  the  plaintiff.  Replication,  that  the  gooas  were  agreed  to  be  paid  for  in  rtady 
money :  which  replicatioa  waa  hoMen  bad  on  deibnrrer,  being  no  answer  to  the  pleai. 

IN  assumpsit,  the  plaintiff  declared,  that  the  defendants  on  the  31st  of 
March  1800,  were  indebted  to  him  in  500Z.  for  goods  before  that  time  sold 
and  delivered  to  them,  for  which  they  promised  to  pay  on  request ;  also  up- 
on a  quantum  meruit,  and  on  the  common  money  counts ;  and  then  alleged 
a  request,  and  a  breach.  Pleas,  non  assumpsit  as  to  all  but  51L,  and  as  to  that 
a  tender ;  2d]y,  a  set-off  upon  various  bills  of  exchange,  (the  latest  of  which 
became  due  the  14th  of  March,  1800,)  and  also  for  money  had  and  received. 
Replication  to  the  plea  of  set-off,  as  to  the  promises  laid  in  the  first  and  se- 

(a)  In  the  case  of  7^  King  v.  The  TnkabitanU  ^  Erismll,  8  Term  Rep.  707,  where 
the  Conrt  were  equally  divided  upon  the  admissibility  in  evidence  of  sach  an  ezpirte  exam- 
ination, the  affirmative  opinion  was  grounded  on  a  presumption  that  the  panper  was  dead,  or» 
what  was  admitted  to  be  equivalent,  was  insane. 

(1>  Vide  The  King  v.  Ferry  Fryttone^  t  Eart,  64.  The  IRng  v.  AbergioUly.t  East 
6S.     TAe  King  v.  Knik,  8  East  089. 
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cond  counts,  that  at  the  time  of  .the  sale  of  the  said  goods^  viz.  on  the  22d  of 
March  1800,  it  was  agreed  between  the  plaintiff  and  defendants,  that  the  de- 
fendants should  pay  to  the  plaintiff  for  the  said  goods  in  ready  money,  and 
this  they  are  ready  to  verify,  &c.  And  as  to  the  rest,  the  plaintiff  admits  the 
tender,  and  takes  the  money  out  of  court.  General  demurrer  to  the  replica- 
tion to  the  two  first  counts,  and  joinder. 

/.  jB.  Warren  in  support  of  the  demurrer.  The  replication  either  states  a 
contract  materially  dinerent  from  that  in  the  declaration,  in  which  case  it  is  a 
departure  ;  or  else  it  states  one  substantially  the  same  :  in  either  case  it  is  no 
answer  to  the  plea  of  set-off.  An  agreement  to  pay  for  goods  in  ready  motiey 
admits  of  a  set-off  in  the  same  manner  as  any  other  debt.  The  agreement 
to  pay  for  the  goods  on  delivery  is  merely  to  ascertain  the  time  of  pay- 
ment. 

The  Court  then  asked  the  counsel  for  the  plaintiff  what  possiblejobjection 
could  be  made  to  the  plea  ? 

Marryat^  contra,  said,  that  he  iheant  to  contend  that  a  party  who  contracts 
to  pay  for  goods  in  ready  money  could  not  substitute  any  other  mode  of  pay- 
ment ;  and  that  this  was  an  attempt  to  substitute  the  set-off  of  anotheir  debt 
in  lieu  of  money ;  and  that  too  in  a  case  where  the  damages  were  unliquidat- 
ed. That  there  was- a  known  difference  between  a  ready-money  price  and  a 
price  upon  credit ;  and  here  the  defendant  obtained  the  goods  at  the  lesser 
or  ready-money  price,  and  now  attempts  to  avail  himself  of  a  mode  of  pay- 
ment adapted  to  a  credit  price.    But 

The  Court  decided,  that  as  at  the  time  of  the  commciicement  of  the  plain- 
tiff's action,  which  was  the  time  to  be  regarded,  there  was  a  debt  due  from 
the  plaintiff  to  the  defendant,  the  latter  was  entitled  under  the  statute  2  Geo. 
2.  {a)  to  set  it  off.  That  no  objection  arose  from  the  damages  being  unliqui- 
dated, for  that  was  the  case  in  all  actions  of  assumpsit^  when  damages  are 
claimed  for  a  breach  of  contract  in  non-payment  of  money.  That  the  form  of 
the  plea  was  an  order  to  set  off  and  allow  out  of  the  debt  due  to  the  defend- 
ant so  much  as  the  damages  sustained  by  the  plaintiff  amounted  to  by  the  de- 
fendant's not  performing  his  promises  ;  and  in  estimating  the  plaintifi's  dama- 
ges in  this  case,  the  jury  would  take  kito  their  consideration  the  loss  he  had 
sustained  by  non-paymeiit  of  the  ready  money. 

Judgment  for  the  Defendant 


Wright  V.  Rattray. 

1  East,  877.    May  1,  1801. 

A  claim  of  s  prescriptive  right  of  way  from  Ji.  over  the  defendant's  close  ntito  2>.  is  not  sup- 
ported by  proof  that  a  close  called  C,  over  which  the  way  once  led,  and  which  adjoins  to 
/).  was  formerly  possessed  by  the  owner  of  close  A.,  and  was  by  him  conveyed  in  fee  to 
another,  withont  reserving  the  risht  of  way ;  for  thereby  it  appears  that  the  prescriptive 
right  of  way  does  not,  as  claimed,  extend  unto  D.  but  stops  short  at  C — Qu.  if  the  claim 
haid  been  for  a  prescriptive  right  of  way  over  the  defendant's  close  towards  2>. 

THIS  was  an  action  upon  the  case  for  obstructing  the  plaintiff  in  his  use  of 
a  way.  The  declaration  stated,  that  one  W.  Preesh  was  seised  in  his  de- 
mesne as  of  fee  of  a  certain  piece  of  land  with  the  appurtenances,  situate  in 
the  hamlet  of  Coundon,  in  that  part  of  the  parish  of  Holy  Triyiity  \Vhich  lies 
in  the  county  of  Warwick;  and  that  he  and  all  those  whose  estate  he  hath  in 
the  said  piece  of  land,  &c.  from  time  immemorial  have  had  and  used,  and 
been  accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used, 
&c.  for  themselves  and  their  tenants  occupiers  of  the  said  piece  of  land,  a 

(a)  e.  22.  s.  18.  explained  by  sut.  8  Goo.  2.  c.  24.  s.  4. 
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certain  way  from  the  said  piece  of  land  into,  through,  anS  over  a  certain  other 
piece  of  land  of  the  defendant,  situate  in  the  said  haralet,  &c.  unto  the  viUage 
of  Allesley  in  the  said  county,  and  so  from  thence  back  again  through  and 
over  the  said  piece  of  land  of  the  defendant  unto  the  said  first-mentioned 
piece  of  land  to  pass  and  repass  with  carriages,  &;c.  at  all  times,  &;c.  That 
Preesh  demised  the  said  first-mentioned  piece  of  land  to  the  plaintiff  to  hold, 
&c.  by  virtue  whereof  he  entered  and  was  possessed ;  and  the  defendant 
wrongfully  obstructed  the  said  way,  &c.  Plea,  the  general  issue.  The 
cause  came  on  to  be  tried  before  Ckambre,  B.  at  the  last  Spring  Assizes  for 
the  county  of  Wamnck,  when  a  verdict  was  found  for  the  plaintifi*,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

In  December  17S3,  Preesh  became  seised  in  .fee  of  Wheeler's  Close,  (being 
the  plaintiff's  land  mentioned  to  be  situate  in  the  hamlet  of  Coundon,  &c.) 
and  also  of  another  piece  of  land  called  Pool  Meadow,  situate  in  Allesley 
aforesaid.  Preesh  being  so  seised,  in  February  17S6,  by  indentures  of  lease 
and  release  granted  an^  conveyed  Pool  Meadow  to  one  T.  Bree  of  Allesley 
aforesaid  in  fee,  without  reserving  any  way  whatever  over  the  said  piece  of 
land,  by  virtue  whereof  Bree  became  and  still  is  seized  thereof  a«  aforesaid. 
In  December  1786,  Preesh  demised  WJieeler's  Close  to  the  plaintiff  f6r  21 
years,  by  virtue  whereof  the  plaintiff  entered,  and  isnov/  in  possession.  The 
way  claimed  by  the  plaintiff  was  from  Wheeler's  Close  over  a  piece  of  land 
belonging  to  the  defendant  called  Lower  Benton's  Close,  from  tlicnce  over  an- 
other piece  of  land  belonging  also  to  the  defendant  called  Barn  Meadow, 
from  thence  over  the  piece  of  land  belonging  to  Bree  called  Pool  Meadow, 
and  from  thence  into  Allesley  aforesfiid,  and  so  from  thence  back  again.  The 
way  claimed  is  not  a  way  of  necessity,  the  plaintiff  having  other  ways  as  well 
to  Allesley,  (which  are  more  circuitous  and  not  so  convenient)  as  to  Coventry, 
(which  is  the  other  part  of  the  parish  of  Holy  Trinity);  and  the  plaintiff 
had  no  licence  from  Bree  to  pass  or  re-pass  over  his  close  called  Pool  Meadow, 
The  plaintiff  proved  an  obstruction  by  the  defendant  erecting  a  gate  acioss 
the  way  in  his  own  close.  It  yvas  objected  on  the  part  of  the  defendant,  that 
whatever  might  be  the  effect  of  the  evidence  to  prove  an  immemorial  right 
anterior  to  Preesh's  seisin  of  the  plaintifl's  close  and  Pool  Meadow,  and  his 
conveyance  of  the  latter  close  ;  yet  that  the  plaintiff  had  not  supported  his 
declaration,  for  that  by^uch  seisin  as  aforesaid,  and  the  conveyance  of  Pool 
Meadow  in  fee  in  1786,  without  reserving  the  way,  the  right  of  way  over  the 
defendant's  close  was  extinguished,  or  at  least  suspended,  and  that  the  locking 
up  of  the  gate,  as  alleged  in  the  declaration,  was  no  injury  to  the  plaintiff. 
It  vras  therefore  agreed  to  reserve  the  question  of  law  for  the  opinion  of  the 
Court ;  and  the  cause  was  left  to  the  jury  upon  the  evidence  of  usage,  who 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court,  whether  under  the 
circumstances  the  plaintiff  was  entitled  to  recover. 

Reader  for  the  plaintiff.  The  qnestion  is,  whether  the  conveyance  of  Pool 
Meadow  to  Bree  by  the  owner  of  Wlieeler's  Close  without  reserving  tlie  right 
of  way,  extinguished  the  rinrht  of  way  over  the  defendant's  close.  None  of 
the  cases  of  extinguishment  of  rights  of  way  by  unity  of  possession  apply 
to  the  present ;  they  were  all  cases  where  there  was  a  unity  of  possession  of 
the  close  ovei  \\Iiich  the  easement  was  claimed  with  the  close  in  respect  of 
which  it  was  claimed  :  but  this  is  an  attempt  by  the  defendant  to  extinguish 
the  right  of  way  over  his  own  close,  by  shewing  an  extinction  of  it  over 
another  intermediate  close  ;  that  however  cannot  destroy  ,the  prescription 
over  the  defendant's  close,  although  it  may  lay  the  plaintiff  under  difficulties 
with  respect  to  other  persons  in  the  enjoyment  of  the  whole  extension  of  such 
way.  [Grose,  J*  observed,  that  this  was  claimed  in  the  declaration  as  one 
entire  prescriptive  right,  of  way  from  one  of  the  termini  to  the  other ;  and  as 
the  conveyance  of  part  of  the  land  over  which  the  way  led  by  the  owner  of 
the  close  in  respect  of  which  it  was  claimed,  without  reserving  the  way,  extin- 
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guished  the  prescription  at  least  as  to  that  part,  it  consequently  extinguished 
the  prescriptive  right  as  claimed  in  the  declaration.]  That  might  have  been 
so,  if  the  whole  way  over  each  close  between  the  termini  had  been  stated  in 
the  declaration ;  but  that  is  not  so,  nor  was  it  necessary  so  to  state  it,  accord- 
ing to  Rouse  V.  Bardirif  1  H.  Blac.  351 :  it  is  enough  to  shew  that  the  party 
had  a  prescriptive  right  of  way  over  the  defendant's  close  in  going  from  one 
of  the  termini  to  the  other :  for  the  prescription  so  generally  claimed  shall 
only  be  taken  to  apply  to  the  defendant's  land*  Thus  in  Sloman  v.  West, 
Palm.  387,  2  Rolji.  R.  397,  Dodderidge,  J.  puts  this  case ;  "  if  a  man  have  a 
"right  of  Way  from  his  house  to  the  church,  and  the  close  next  to  his  hoiise 
"  over  which  the  way  leads  is  his  own,  he  cannot  prescribe  that  he  has  a  rinht 
"  of  wBLjfrom  his  kotise  to  the  church,  because  he  cannot  prescribe  for  a  right 
"  of  way  over  his  own  land  :"  But  Ley,  C.  J.  and  Chamberlaine,  J.  contra, 
for  then  all  ways  over  common  fields  would  be  destroyed ;  and  they  said,  that 
a  general  prescription  applied  only  to  the  lands  of  others.  Dodderidge,  J. 
observed,  that  it  might  be  otherwise  where  the  way  was  indefinite.  Again, 
in  Jacksoji  v.  Skiilito,  Tr.  32  G.  3.  C.  B,  to  trespass  rju,  cLfr,  the  defendant 
in  his  plea  prescribed  for  an  occupation  way  from  his  own  close  "  unto, 
"  through  and  over"  the  said  several  closes  in  which,  &c.  "  to  and  unto  a 
certain  highway,"  &c.  and  from  thence  back  again  unto  the  said  close  of  the 
defendant.  At  the  trial  before  Lord  Kenyon  at  York  Summer  Assises  1792, 
it  appeared  that  one  out  of  several  intervening  closes  was  in  the  possession  of 
the  defendant  himself;  which  his  lordship  thought  negatived  the  prescriptive 
right  claimed,  and  the  plaintiff*  recovered  a  verdict :  but  on  application  to  the 
Court  of  C.  B,  a  new  trial  was  granted,  on  which  the  defendant  afterwards 
obtained  a  verdict. 

Geastj  contra,  was  stopped  by  the  Court. 

Lord  Kenyon,  C.  J.  The  difficulty  which  the  plaintiff'  lies  under  here  is, 
that  he  has  stated  a  prescriptive  right  of  way  from  his  own  close  over  the  de- 
fendant's land  unto  the  village  of  Allesley,  which  is  disproved  by  the  convey- 
ance of  Pool  Meadow  from  the  owner  of  Wheeler^s  Close,  without  reserving  a 
right  of  way,  which  therefore  operated  as  an  extinguishment,  or  at  least  as  a 
suspension  of  the  right  as  claimed.  The  plaintiff  may  perhaps  still  have  a 
prescriptive  right  of  way  over  the  defendant's  close  towards^  but  certainly  not 
unto  AUesley.  I  have  been  considering  whether  if  the  right  had  been  so 
stated  it  might  not  have  been  supported.  For  any  easement  may  be  claimed 
by  prescription  in  the  same  manner  as  it  might  have  been  holden  by  grant. 
Now  if  there  were  several  closes  belonging  to  different  owners  lying  between 
the  two  termini,  a  grant  of  a  right  of  way  over  each  might  have  been  obtained 
from  the  several  owners  at  different  times.  But  tl)e  manner  in  which  the  pre- 
scription is  here  pleaded  precludes  any  assistance  from  that  consideration,  sup- 
posing it  to  be  well  founded.  And  in  this  respect  the  case  differs  very  mate- 
rially from  that  of  Jackson  v.  ^hillito^f  for  there  the  defendant  had  in  fact  a 
right  to  go  the  whole  line  of  way  from  the  one  terviiiiiis  to  the  other  ;  where- 
as here  the  plaintiff' has  no  such  right,  for  his  prescriptive  way  stop?!  short  of 
AUesley  unto  whirh  it  is  claimed  in  the  derlarntion.  This  is  also  much 
strengthened  by  the  opinion  of  Mr.  Justice  Dodderidge  in  the  case  referred 
to,  who  is  a  ho«t  in  himself;  and  the  two  other  judijcs  who  differed  from  him 
do  not  seem  to  have  given  a  sufficient  answer  to  what  he  said. 

Grose,  J.  assented  for  the  reason  he  had  before  given. 

Law^rence,  J.  The  plaintiff"  claims  a  prescriptive  right  of  way  from  his 
close  over  the  defendant's  unto  AUesley.  Now  that  is  not  proved  by  shewing 
a  prescriptive  right  of  way  over  the  defendant's  or  any  other  intermediate 
close,  which  stops  short  of  the  place  to  which  the  claim  stated  extends. 

Le  Blanc,  J.  In  the  case  of  Jackson  v.  Shillito  the  defendant  had  a 
right  to  proceed  to  the  terminus  ad  quern  over  the  way  claimed.     But  here 
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the  plaintiff  had  no  right  of  way  further  th^n  Po^  Meadow^  which  adjoins 
the  terminiLs  ad  quern. 

Postea  to  the  Defendant. 


1  Eact,  88S.    Haj  12,  1801. 

Hamilton  v.  Wibon  and  Others. 

Aft«r  a  party  arreated  on  civil  proceaa  haa  been  diaehaiged  on  giving  a  bail-bond  to  the  aher- 
iff  for  hia  appearance  at  the  retam  of  the  writ,  it  ia  optional  in  tne  aheriff  whether  "bO' will 
accept  the  anrrender  of  the  party  in  diachaif  e  of  the  bail-bond  before  the  retam  of  the  writ : 
and  therefore,  thoogh  notice  of  anch  aarrender  were  given  to  the  aheriff  and  the  gaoler  in 
whose  cOBtody  the  party  then  waa  at  the  aoit  of  another ;  after  which  the  gaoler  let  the 
party  oot  of  cnatody  ;  yet  held,  that  the  caoler  waa  not  liable  npon  hia  bond  of  iodeoH 
nity  to  the  aheriff  aa  for  an  escape  in  the  former  aoit ;  for  the  party  waa  not  legally  in 
the  ooalody  of  the  aheriff  or  hia  gaoler  merely  by  virtue  of  aoch  notice  of  aarrender. 

THIS  was  an  action  brought  by  the  plaintiflfas  sheriff  of  Cumberland,  on  a 
bond  of  indemnity  in  the  penal  sum  of  S500L  given  to  him  by  the  defendant 
WiUonj  as  gaoler  of  the  county  gaol,  and  by  the  other  two  defendants  as  his 
sureties.  The  plea  craved  oyer  of  the  bond,  (which  was  in  the  usual  fomi,) 
and  of  the  condition,  which  recited,  that  whereas  the  plaintiff  was  appointed 
sheriff  of  Cumberland,  and  had  appointed  the  defendant  WUstm  to  be  gaoler 
of  the  county  gaol,  and  of  all  such  prisoners  as  were  then  in  the  gaol,  or 
should  be  delivered  to  the  plaintiff,  by  the  late  sheriff,  or  should  or  might  be 
arrested,  attached,  or  imprisoned  in  the  said  gaol  by  virtue  of  any  manner  of 
writ,  toarrant,  or  other  process  or  authority  whatsoever  directed  or  made  to 
the  plaintiff,  or  his  under-sheriff  or  bailiffs,  &c.  appointed  for  that  purpose, 
6cc.  to  hold  and  exercise  the  said  office  pf  keeper  of  the  said  gaol,  &c.  during 
the  shrievalty  of  the  plaintiff,  &c. ;  and  then  stated  the  conation  to  lie,  that 
if  the  defendant,  his  deputies, '  dec,  should,  during  the  continuance  of  the 
plaintiff  as  sherifl,  &c.  receive  and  safely  keep  in  custody  according  to  the  te- 
nor,  purport,  and  effect  of  the  writs,  warrants,  precepts,  commandments  or 
authorities,  by  virtue  of  which. any  prisoner  may  or  shall  be  or  stand  commit- 
ted, charged,  or  imprisoned  in  the  said  gaol,  or  in  the  custody  of  the'  defend- 
ant as  gaoler,  <^c.  or  of  the  plaintiff  as  sheriff,  Jrc.  as  well  all  prisoners  then 
in  the  said  gaol,  &c.  as  also  every  prisoner  who  should  be  committed,  sent,  or 
delivered  to  the  defendant,  &c.  upon  or  by  virtue  of  any  writ,  warrant,  pre- 
cept, process,  commandment,  or  authority  whatsoever  of,  by,  or  from  the  plain- 
tiff or  his  under-sheriff,  deputies,  6cc.,  or  from  or  by  any  justice  of  the  peace, 
&c.,  or  by  any  other  person  having  lawful  authority  so  to  do,  until  all  andev* 
ery  of  the  said  prisoners  should  be  delivered  by  due  course  of  law,  or  set  free 
with  the  allowance  in  writing  of  the  plaintiff  or  his  under-sheriff,  or  delivered 
over  to  the  next  sheriff,  &;c. ;  and  also  if  the  defendant,  his  deputies,  &c. 
should  not  nor  did  discharge  out  of  custody  any  prisoner  which  wax  or  should 
be  taken,  committed,  delivered,  or  left  in  the  said  gaol,  in  the  custody  of  him 
the  defendant,  his  deputies,  <^c.,  unless  by  due  course  of  law,  without  the  spe- 
cial warrant  in  loriting  under  the  hand  and  seal  of  the  plaintiff  or  his  under- 
sheriff,  or  the  liberate  in  writing  of  all  the  plaintiffs  or  other  proper  parties 
at  whose  suit  stich  prisoner  should  be  detained,  <^c.  first  had  and  obtained  for 
that  purpose ;  and  also  if  the  said  gaoler,  &c.  should  undertake  the  charge  of 
such  gaol,  and  be  chargeable  with  the  prisoners  therein,  and  for  all  escapes  of 
prisoners  out  of  the  said  gaol,  or  from  or  out  of  the  custody  of  the  goaler,  &c., 
and  with  all  things  belonging  to  the  charge  and  duty  of  a  gaoler,  &c. ;  and 
also  if  the  defendants  should  indemnify  and  save  harmless  the  plaintiff  and 
his  under-sheriff,  &c.  from  every  other  person  touching  and  concerning  the 
premises,  and  from  all  manner  of  escapes  of  all  manner  of  prisoners  after 
they  should  be  legally  committed  and  delivered  into  thecmstody  of  the  deftnd- 
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ani^'Or  into  the  said  gaol,  or  left  under  the  care,  custody,  or  charge  of  any  of 
his  deputies,  ^c,  or  out  of  the  custody  of  the  plaintiff  as  sheriff,  ^c. ;  and  of, 
from,  and  against  all  actions,  &c.  judgments,  ezpences,  losses,  and  incum- 
brances whatsoever  imposed  or  levied  upon  or  against  the  plaintiff,  &c.  hy  reo- 
son  of  any  escape,  or  letting  any  prisoner  voluntarily,  or  negligently,  or  oth- 
erwise go  at  large,  ^c.  by  reason  of  any  act,  default,  neglect,  misfeasance,  com- 
mission, or  omission,  <^c.  or  from  or  by  reason  of  any  matter,  cause,  or  thing 
that  should  or  might  be  done  by  the  defendant  as  gaoler,  <^c.»  then  the  obliga- 
tion to  be  void,  otherwise,  &c.  The  ple^  then  averred  performance.  The 
replication  stated,  that  on  the  I2th  of  June  39  Geo.  3.  one  Richardson 
was  indebted  to  To^^r  and  £.  Dixon  in  38/.,  and  continued  so  indebted  until 
the  payment  of  that  sum  by  the  plaintiff  as  aftermentioned ;  that  Taylor  and 
Dixon,  for  the  recovery  of  the  said  debt,  on  the  same  day  and  year,  sued 
oat  a  latitat  against  Richardson^  directed  to  the  sheriff  of  Cumberland,  re- 
turnable Wednesday  next  after  the  Morrow  of  All  Souls,  indorsed  for  bail 
382.,  and  delivered  the  same  to  the  plaintiff,  being  sheriff,  &c.,  who  there- 
upon arrested  Richardson :  That  Richardson  with  his  bail,  Dodd  and  Feth- 
erston,  then  gave  a  bail-bond  to  the  sheriff,  conditioned  for  the  appear- 
ance of  Richardson  at  the  return  of  the  writ,  and  was  thereupon  discharged 
on  such  bail.  That  afterwards  the  plaintiff,  before  the  return  of  the  same 
writ,  again  anested  Richardson  by  virtue  of  another  writ,  and  carried  him 
to  gaol,  and  there  delivered  and  committed  him  to  the  defendant  Wilson 
as  gaoler,  whereby  Richardson  became  and  was  in  the  lawful  custody  of 
the  plaintiff  as  sheriff,  and  of  the  defendant  Wilson  as  gaoler.  That  Richard- 
son so  being  in  such  custody,  and  Dodd  and  Fetherston  so  being  his  bail,  they 
afterwards  and  before  the  return  of  the  first-mentioned  writ,  for  the  pur- 
pose of  rendering  Richardson  to  the  custody  of  the  plaintiff  as  sheriff,  in  dis- 
charge of  his  said  bail,  and  of  satisfying  the  said  bail-bond,  made  a  notice  in 
writing,  and  directed  the  same  to  the  plaintiff  as  sheriff,  and  to  his  under-sher- 
iff, and  delivered  the  same  to  the  plaintiff  being  sheriff,  Jcc.  and  to  the  defen- 
dant WUson  being  such  gaoler,  and  thereby  required  the  plaintiff  to  take  no- 
tice, that  Richardson  being  then  a  prisoner  in  the  plaintiff's  custody,  was 
thereby  rendered,  and  did  render  himself  in  discharge  of  his  said  bail  in  the 
said  action,  wherein  Taylor  and  Dixon  were  plaintiffs  and  Richardson  was 
defendant ;  and  the  present  plaintiff  was  thereby  required  to  detain  and  con- 
sider Richardsonin  custody  in  the  said  action  accordingly,  and  to  deliver  up 
to  be  cancelled  the  bail-bond  so  given  as  aforesaid  ;  whereby  Richardson,  so 
being  in  the  custody  of  the  plaintiff  and  of  the  defendant  as  gaoler  aforesaid, 
became  and  was  rendered  in  the  same  action  to  the  custody  of  the  present 
plaintiff  as  sheriff,  and  of  the  defendant  Wilson  as  gaoler,  in  dischaj^  of  his 
bail ;  and  his  bail  were  thereby  discharged,  and  the  bail-bond  satisfied  :  and 
thereupon  it  became  the  duty  of  the  defendant  Wilson,  as  gaoler,  to  detain 
Richardson  in  his  custody  according  to  the  exigency  of  the  first-mentioned 
writ^  whereof  he  had  notice  ;  but  that  he  afterwards,  without  the  knowledge 
or  consent  of  Taylor  and  Dixon  the  plaintiffs  in  that  action,  or  of  the  present 
plaintiff,  and  without  any  warrant,  authority,  or  allowance  whatsoever,  volun- 
tarily permitted  Richardson  to  escape,  the  debt  due  from  him  to  Taylor  and 
Dixon  beinff  then  unsatisfied.  That  Richardson  did  not  appear  in  court  ac- 
cording to  tne  exigency  of  the  first  writ,  and  that  such  proceedings  were  af- 
terwards had  in  the  same  court,  &c.  that  the  plaintiff,  by  reason  of  the  defen- 
dant Wilson's  breach  of  duty  as  gaoler,  was  obliged  to  pay,  and  did  pay  to 
Taylor  and  Dixon  their  debt  of  382.,.  an4  also  201.  for  their  costs,  &c.  To 
this  there  was  a  general  demurrer  and  joinder. 

Gibbs  in  support  of  the  demurrer.  The  defendant  only  became  bound  for 
the  safe  keeping  of  such  prisoners  as  should  be  in  his  custody  by  the  authori- 
ty of  the  sheriff:  but  that  was  not  the  situation  of  Richardson  under  the  cir- 
cumstances stated  in  the  replication.    The  only  way  in  which  a  iraoler  is 

Vol.  I.  26 


m  OASES  IN  EASTER  TEKST 

boand  to  take  notice  of  any  person  being  committed  to  his  custody  by  the  an- 
Ihority  of  the  sheriff,  under  civil  process,  is  by  the  sheriff's  warrant  to  him 

-tot  that  purpose.  After  the  sheriff  has  arrested  a  party  by  virtue  of  the  writ 
delivered  to  him,  h^  makes  out  his  warrant  to  the  gaoler  to  receive  and  keep 
him  in  his  custodV)  which  is  the  only  notice  the  gaokr  has  of  such  arrest. 
Now  here  the  defendant  had  no  such  notice  of  the  arrest  of  Richardson  un- 
der the  first  writ ;  for  before  his  commitment  to  gaol  the  sheriff  himself  disf 
charged  him  upon  a  bail-bond,  whereby  the  bail  undertook  for  his  appearance 
at  the  return  of  the  writ  From  that  time  Richardson  ceased  to  be  in  the 
custody  of  the  sheriff.  And  though  it  has  been  holden,  that  if  a  party  out 
upon  a  bail-bond  surrender  himself  to  the  sheriff  before  the  return  of  the  writ, 
the  sheriff  may  accept  his  body  and  cancel  the  bail-bond(a),  yet  certainly  it  is 
at  his  option  to  accept  or  refuse  such  surrender ;  for  otherwise  a  sheriff  would 
be  in  a  perilous  condition,  if  every  person  discharged  on  a  bail-bond  may  sur- 
render himself  in  discharge  of  his  bail  whenever  he  pleases.  The  sheriff 
does  not  carry  his  prison  about  with  him,  and  may  not  be  prepared  to  accept  the 
party  at  the  time.  Besides,  the  condition  of  the  bail-bond  is,  that  the  bail 
should  render  the  defendant  at  the  return  of  the  writ,  which  is  done  in  this 
court;  and  according  to  the  case. of  Harrison  v.  Davies,  6 Butr.  2683,  they 
cannot  discharge  their  obligation  to  the  sheriff  by  a  render  of  the  body,  or  in 
any  other  manner  than  by  putting  in  good  bail  above.  The  sheriff  therefore, 
though  liable  to  the  plaintiff  in  the  action  for  the  appearance  of  the  defendant 
at  the  proper  time  and  place,  may,  as  between  himself  and  the  bail  below,  in- 
sist upon  the  condition  of  the  bail-bond,  and  is  not  obliged  to  incur  the  risk, 
expense,  and  trouble  of  re-taking  and  keeping  the  defendant  in  the  action. 
The  case  cited  shews,  however,  that  when  a  party  is  discharged  out  of  custo- 
dy on  a  bail-bond,  he  is  not  considered  as  virtually  continuing  in  the  sheriff's 
custody.  Nothing  then  appears  to  shew,  that  at  thetune  when  the  defendant 
discharged  Richardson  out  of  his  custody  in  the  second  action,  he  had  any  no- 
tice that  Richardson  was  in  the  sheriff's  custody  under  any  other  process ;  nor 
was  he  in  such  custody,  unless  the  sheriff  had  consented  to  receive  him  again. 
Therefore,  the  defendant  having  no  authority  to  detain  the  party,  is  not  liable 
in  this  action  as  for  an  escape. 

Holroydy  contra.  The  defendant  undertook  not  to  discharge  out  of  custody 
any  prisoner  <*  without  the  special  warrant  in  writing  under  me  hand  and  seal 
"  of  the  sheriff  or  his  under-sheriff,  or  the  liberate  in  writing  of  all  the  plain- 
"  tiffs  at  whose  suit  such  prisoner  should  be  detained  ;"  notwithstanding  which 
he  set  Richardson  at  liberty,  who  was  in  his  custody,  without  any  such  au- 
thority ;  which  is  all  that  is  necessary  to  shew  in  order  to  en^tle  the  plaintiff 
to  recover  upon  the  bond.  It  is  not  denied  that  the  sheriff  might  receive  the 
surrender  of  Richardson  in  discharge  of  his  bail  before  the  return  of  the  writ, 

"  and  nothing  being  stated  here  to  shew  his  dissent  to  the  notice  served  on  him 
for  that  purpose,  it  must  be  taken  that  he  assented,  if  that  be  necessary^  From 
that  time  R,  was  legally  in  the  custody  of  the  sheriff  at  the  suit  of  the  plain- 
tiff in  the  first  writ,  and  the  defendant  as  goaler  migbt  legally  detain  him,  and 
it  was  his  duty  so  to  do,  and  his  not  having  so  done  subjects  the  sheriff  to  a 
responsibility  which  he  would  not  otherwise  have  incurred  ;  for  at  all  eventa 
he  is  liable  to  the  plaintiff  in  that  action.  And  even  if  the  bail-bond  continu- 
ed in  force  notwithstanding  the  surrender,  the  sheriff  Will  be  put  (o  the  trouble 
and  risk  of  pursuing  his  remedy  against  the  baH ;  but  if  the  bail-bond  be 
discharged,  he  will  be  left  without  remedy  by  the  act  of  the  gaoler.  What  was 
said  in  Harrison  v.  Davies,  5  Burr.  2683,  that  nothing  is  a  discharge  of  the 
bail-bond  to  the  sheriff  but  putting  in  bail  above,  has  been  much  shaken  by 
Jones  V.  Lander,  6  Term  Rep.  753,  and  the  other  cases  hetore  alluded  to,  and 
was  so  considered  to  be  in  a  stfbsequent  case  of  Maddocks  "v.  Bullock,  1  Bos. 

(II)  Tide  /oMi  T.  Lander,  6  Teriii  Rep.  768.  Stamper  v.  jmboume^  7  Tana  Rap.  112. 
and  H^  r:  Whiscardt  8  Tarm  R^.  466. 


IN  TH£  FORTY-FIRST  YEAR  OF  GBOROR  HI.         MS 

&  Pull.  325,  where  the  Court  held,  that  the  surrender  of  the  defendant  before 
the  return  of  the  writ  waa  a  performance  of  the  condition  of  the  bail*bond; 
and  therefore,  though  the  plaintifif  had  taken  an  assignment  of  the  bail-bond 
a^r  a  surrender,  but  before  the  return  of  the  writ,  the  Court  stayed  the  pro- 
ceedings against  the  bail :  but  as  it  was  taken  without  notice  of  such  surren* 
der,  the  plaintiff  bad  the  costs  of  the  proceeding  up  to  that^  time.  It  seems^ 
therefore,  as  if  it  had  been  there  considered  as  compulsory  on  the  sheriff  to 
receive  the  surrender  of  the  defendant  before  the  return  of  the  writ  in  di»* 
charge  of  the  bail-bond«  At  any  rate  however,  if  the  sheriff  have  nn  option 
in  such  a  raatter*  the  defendant  had  no  right  to  decide  for  him :  but  .at  the 
time  of  Rickardson^s  discharge  in  the  second  action  wna  bound  to  apply  to  the 
sheriff  to  know  if  there  were  any  other  detainers  against  him.  And  here  it 
is  alleged,  that  after  notice  of  the  render  to  the  sheriff,  (which  notice  also  ap» 
pears  to  have  been  given  to  the  defendant,)  it  became  the  duty  of  the  defendant 
to  detain  Biehardson  inhis  custody t  according  to  the  exigency  of  thefktet  tortt, 
whereof  the  defendant  had  notice :  and  this  is  admitted  by  the  donurren  It 
is  not,  therefore,  competent  to  the  xiefendant  to  argue,  that  he  was  without  no> 
tice  of  the  prior  proceedings,  or  that  Richardson  was  not  detained  in  custody 
by  the  sheriff's  authority  in  the  first  action. 

Lford  Kenton,  C.  J.  After  a  defendant  has  been  discharged  out  of  custody 
upon  a  bail-bond,  it  is  neither  in  the  power  of  the  bail  to  render  him,  nor  of 
the  party  to  surrender  himself  again  into  the  custody  of  the  sheriff  before  the 
return  of  the  writ,  without  the  consent  of  the  latter.  Bail  above  are  indeed  said 
to  be  the.  legal  gaolers  of  the  defendant,  and  may  take  and  render  him  at  any 
time :  but  this  is  not  the  case  with  respect  to  bail  to  the  sheriff:  their  under- 
taking is,  that  the  party  shall  appear  at  the  return  of  the  writ ;  which  accord- 
ing to  the  case  of  Harrison  v.  l>aofes  can  only  be  satisfied  by  their  putting  in 
gt>od  bail  above.  That  case  I  consider  as  having  decided  the  point,  which  haa 
never  since  been  controverted.  For  the  case  of  Jottes  v.  Lander 9  and  the 
others  which  followed  it,  only  went  the  length  of  giving  an  option  to  the 
sheriff,  if  he  pleased,  to  accept  the  surrender  of  the  party,  who  was  willing  to 
return  into  his  custody- before  the  return  of  the  vn-it :  but  the  sheriff  may  re- 
fuse so  to  do,  and  may  rest  upon  the  security  of  the  bail-bond,  and  insist  upon 
the  bail  performing  the  condition  of  it.  Uovr  here  it  is  not  stated  that  the 
sheriff  did  assent  to  the  surrender  of  the  party,  without  which  the  latter 
was. not  in  his  custody  under  the  first  writ;  and  consequently,  the  gaoler  can- 
•  not  now  be  liable  upon  his  bend  of  indemnity  to  the  sheriff,  u»r  having  permit^ 
ted  the  prisoner  to  go  at  large,  having  no  authority  to  detain  him  in  custody 
at  the  time(l)(2). 

Holroyd  then  asked  leave  to  amend,  which,  (it  being  after  argument  upon 
the  demurrer,)  was  denied.     And 

Per  Curiam^  Judgment  for  the  Defendant. 


Legh  f).  Lewis. 

1  Eut,  891.     May  6, 1801. 


A  bond  |;iven  bv  a  school-tnaiter  of  an  ancient  )>qb1ie  icbool,  who  had  a  freehold  in  h|a  offic9, 
to  resvn  at  the  request  of  his  patron,  is  good  at  law;  bnt  equity  will  restrain  any  improper 
Vie  of  it  by  the  patrom 

DEBT  on  bdnd  for  the  penalty  of  400Z,  The  plea  craved  oyer  of  the  bond 
and  the  condition,  which  latter  was  as  follows :  whereas  the  ancient  public 
school  within  the  township  of  Nether  Kuntrford  in  the  county  of  CJ^er  i^ 

-'    '    ' — r- i  '  \  ". :: T. 

(I)  As  to  the  time  witbia  wbtoh  the  assent  of  the  sheriflf  to  the  surrender  may  be  given, 
see  Plimjian  v.  JEToioctt,  10  East  100. 
(S)  [See  WatiOB  on  Sheiffii,  pp.  114, 1 15.  aad  oasis  oilsd.^W.1 
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lately  become  yacaot  by  the  death  of  /.  F,  the  late  schoolmaster  thereof,  and 
whereas  it  belongeth  to  the  plaintiff  to  appoint  a  schoohnHster  thereto,  and 
whereas  the  plaintiff  hath  this  day  appointed  the  defendant  unto  the  said 
school ;  and  whereas  previous  to  the  executing  the  said  appointment  die  de» 
fendant  agreed  absolutely  to  resign  the  said  school,  &c.  and  all  his  interest 
therein  unto  the  plaintiff,  his  heirs^  &c.  when  he  the  defendant  ^allbe  requir- 
ed by  the  plaintiff,  his  heirs,  Sec,  by  writing  under  his  or  their  hand  so  to  do : 
now  the  condition  of  the  above-written  obligation  is  such,  that  in  case  the  de« 
fendant  shall,  at  the  request  of  the  plaintiff,  his  heirs,  &c.,  such  request  being 
made  under  his  or  their  hands,  absolutely  resign  unto  the  plaintiff,  his  heirs, 
6cc,  when  he  the  defendant  ^all  be  required  by  the  said  plaintiff,  his  heirs, 
&c.  so  to  do,  as  well  the  said  school,  &%.  as  also  all  his  the  defendant's  estate, 
&c.  in  the  same,  then  the  above-wiitten  obligation  to  be  void,  otherwise  to  re- 
main, jcc.  The  defendant  then  pleaded  actio  non,  &c.,  because  theisaid  office 
of  schoolmaster  of  the  said  ancient  public  school  at,.  &c.  is  an  office  of  trust 
and  profit,  and  a  freehold  office ;  and  that  every  person  thereto  appointed  hath 
always  hitherto,  from  the  time  of  such  appointment,  been,  and  continued  and 
remained  afler  such  appointment  seised  thereof  as  of  freehold  and  right  for 
the  term  of  the  life  of  the  person  so  appointed  thereto,  without  any  condition 
whatsoever  to  resign  the  said  office ;  and  that  it  was  the  duty  of  the  plaintiff 
to  have  made  an  appointment  to  the  said  office  without  making  any  such,  stip- 
ulation or  condition  as  in  the  said  condition  of  the  said  writing  obligatory  is 
mentioned ;  and  that  the  defendant  heretofore,  on,  &c.  at,  &c.  was  appointed 
by  the  plaintiff,  to  whom  it  belonged  to  appoint,  6cc.,  to  be  the  schoolmaster 
of  the  said  i^ncient  public  school,  &c^  and  became,  and  was,  and  still  is  seised 
of  the  said  office  as  of  freehold  and  of  right,  for  the  term  of  his  natural  kfe. 
And  that  before  the  execution  of  the  said  writing  obligatory,  and  before  the 
said  appointment,  it  was  corruptly  and  unlawfully  agreed  between  the  plaintifi 
and  defendant,  and  contrary  to  the  duty  of  the  plaintiff  in  that  behalf,  that  the 
plaintiff  would  appoint  the  defendant  to  be  schoolmaster,  &c.  in  consideration 
that  if  the  defendant  were  so  appointed  he  would  resign  the  said  school,  &c. 
unto  the  plaintiff,  his  heirs,  &c.  when  he  the  defendant  should  be  required, 
Ace.  by  writing,  '&c.  And  that  the  defendant,  in  pursuance  of  the  said  unlaw- 
ful and  corrupt  agreement,  afterwards,  to  wit,  on,  6cc.  at,  i&c.  did  seal  and 
deliver  the  said  writing  obligatory,  6cc.  with  the  condition  aborve  specified  ;  and 
so  the  defendant  saith,  that  the  said  supposed  writing  obligatory  so  made  and 
given  by  him  for  the  cause  aforesaid  is  void  in  law ;  and  this  he  is  ready  to 
verify :  wherefore,  &c.  To  this  there  was  a  demurrer  shewing  for  specif 
causes,  that  the  plea  is  too  vague  and  general,  and  does  not  shew  with  cer- 
tainty and  precision  how  or  for  what  reason  it  was  the  duty  of  the  plaintiff  to 
have  appointed  to  the  said  office  of  school  master  without  making  any  such 
stipulation  or  condition  as  in  the  said  condition  of  the  bond  is  contained,'  nor 
how  or  for  what  reason  the  said  agreement  in  the  condition  mentioned  was 
corrupt  or  unlawful,  or  contrary  to  the  duty  of  the  plaintiff:  and  for  that  it  is 
not  expressly  alleged  in  the  said  pka^  that  the  said  school  was  a  public  school, 
or  the  supposed  office  of  schoolmaster  a  public  office  ;  or  that  the  same  school 
has  existed  immemorially ;  or  when,  aiid  how,  and  on  what  terms  and  condi- 
tions, the  same  was  founded  ;  and  for  that  the  inference  drawn  in  the  said 
plea,  that  the  said  writing  obligatory  is  void  in  law,  is  not  warranted  by  the 
premises :  and  for  that  the  same  plea  contains  no  material  or  traversable  aver- 
ment but  is  argumentative,  &c.     Joinder  in  demurrer 

GUes  was  to  have  argued  in  support  of  the  demurrer  :  But 
Mardey,  contra,  was  desired  to  begin  by  stating  the  particular  grounds  of 
objection  to  the  condition  of  the  bond.  He  insisted,  that  enough  was  stated 
in  the  plea  to  shew  that  the  office  in  question  was  ati  aticient  public  office  and 
a  freehold:  and  though  it  did  not  expressly  appear  by  what  authority  the 
plaintiff  exercised  his  right  of  appointment  to  the  office,  yet  it  was  al- 
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kged  that  the  perwrns  holding,  it  had  always  been  appointed  for  life,  wiihont 
any  condition  of  reeignationt  as  had  been  here  imposed  upon  the  defendant. 
That  by  the  general  rule  of  law  persons  appointed  to  freehold  offices,  which 
were  public  trusts,  were  not  removable  therefrom  except  for  misconduct,  non* 
user^  or  incompetency,  neither  of  which  were  imputed  in  this  case  ;  and  there- 
fore, though  a  bond  to  resign  on  either  of  those  accounts  might  have  been 
good,  because  made  in  aid  of  the  law,  as  in  Bagsha^o  v.  Bossley,  4  Term  Rep. 
78^  a  bond  to  enforce  residencOiOa  a. living,  and  against  waste ;  yet  a  general 
bond  conditioned  to.  resign  at  the  will  of  the  patron  was  repugnant  to  the  very 
nature  of  such  an  office  or  trust,  and  exceeded  the  power  of  appointment  stated 
in  the  plea  and  admitted  by  the  demurrer  to  belong  to  the  plaintiflf.  Such 
powers  have  always  been  construed  strictly ;  and  the  patron  cannot  clog  his 
appointment  with  any  new  conditions  not  warranted  by  the  will  of  the  foun- 
der. After  the  plaintiff  had  appointed  the  defendant  he  was  functia  officio 
during  the  defendant's  life,  or  until  he  was  lawfully  removea ;  an  attempt 
therefore  to  reserve  any  other  control  over  the  appointee  was  in  contravention 
of  the  law  of  patronage,  ahd  avoided  the  instrument  taken  to  secure  such  an 
illegal  purpose.  That  the  practice  of  taking  such  bonds,  if  allowed,  would  open 
a  door  to  corruption,  and  be  a  cover  for  the. sale  of  the  office  by  the  patron^ 
which  was  clearly  illegal  in  the  case  of  any  public  trust.  In  Laying  v.  Paine, 
Willes'  Rep.  ^71,  4,  it  was  holden,  that  a  bond  given  by  one  of  tl^  officers 
mentioned  in  the  stat.  5  &  -6  Ed.  6.  c.  16.  to  surrender  his  office  at  the  plea- 
sure of  the  person  appointing,  was  void. ,  It  was  true,  that  it  was  avoided  in 
that  case  by  the  particular  statute  in  question  as  touching  the  administration 
of  justice :  but  Lord  C*  J.  Wiliest  in  his  reasoning  on  the  case,  enters  into 
general  grounds,  whioh  shew  the  illegality  of  such  conditions  as  applicable  to 
all  offices  of  trust. 

.  Lord  Kbnyon,  C.  J.  I  cannot  see  any^ing  illegal  or  wrong  in  the  patron 
of  this  school  taking  a  general  bond  of  resignation  from  the  schoolmaster 
whom  he  appoints.  Many  good  reasons  may  occur  for  taking  such  a  security ; 
it  enforces  his  good  behaviour,  and  may  tend  to  prevent  those  ill  consequences 
which  too  frequently  happen  from  the  neglect  of  those  whose  duty  it  is  to 
superintend  such  institutions.  What  is  this  but  a  more  easy  mediod  of  exer^ 
cisinff  a  visitatorial  authority,?  $uch,aa  authority  must  exist  somewhere.  If 
the  plaintiff's  ancestor  founded  the  school,  and  no  particular  visitor  were  ap- 
pointed, the  authority  descends  to  him  as  heir.  Suppose  the  plaintiff  himself 
nad  been  the  founder,  what  could  have  prevented  him  from  taking  such  a 
bond  ?  If  indeed  the  defendant  could  have  shewn  that  any  corrupt  use  were 
intended  to  be  made  of  such  a  bond,  he  would  lay  the  axe.  to  the  root :  the 
Attorney -General  would  ez  officio  interfere,  and  upon  application  to  the  Court 
of  Chancery  the  appointment  would  be  taken  out  of  the  hands  of  him  who  so 
exercised  it,  corruptly.  The  case  of  Laing  v.  Paine  turned  altogether  upon 
the  statute  of  Ed.  6.  which  applies  only  to  the  sale  offices  of  a  public  nature 
under  the  crown,  and  certainly  not  to  an  office  of  this  description.  But  I  never 
can  admit  that  at  common  law  a  general  resignation  bond  of  ah  office  is  ille- 
gal, although  the  party  may  have  a  freehold  in  the  office.  In  the  instance 
of  ecclesiastical  livings  that  is  universally  the  case  :  every  rector  has  a  free- 
hold in  his  rectory  ;  yet  it  was  never  doubted  but  that  resignation  bonds  for 
certain  purposes,  and  up  to  a  certain  extent,  at  least,  were  binding ;  though  they 
put  an  end  to  the  freehold.  This  was  fully  decided  in  Grey  v.  Hesketh,  AmbL 
268.  3  Burn's  Ecc.  L.  332.  S.  C.  in  B.  R.  by  Lord  Hardtaicke  ;  saying  at 
the  same  time,  that  if  an  ill  use  were  attempted  to  be  made  of  them  the 
Court  of  Chancery  would  interfcre(a).  Here  nothing  of  that  sort  is  attempted 
to  be  shewn.  Nor  indeed  does  it  distinctly  appear  upon  the  plea  what  the 
nature  of  this  office  is,  how  constituted,  or  whether  the  appointment  must 

(ff)  As  m  JDumion  v.  Sandyw,  1  V«n.  411. 
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necessarily  be  for  life  without  any  .condition  annexed.    At  present,  I  see  no 
grounds  for  deciding  that  the  concbtion  of  the  bond  ia  necessiuily  illegal. 
Grose,  J.  was  of  the  same  opinion-.  t  , 

Lawrence,  J.  I  own  I  have  considerable  doubts  upon  the  question.  The 
plea  is  rather  loosely  drawn,  and  it  might  have  stated  with  more  precision  die 
nature  and  extent  of  the  foundation  and  the  power  of  appointment ;  it  does 
however  state,  that  the  office  of  schoolmaster  is  an  o^ce  of  trust  and  profit,  and 
a  fteebold ;  ^at  ever^  person  appointed  thereto  has  always  continued  for 
life  without  any  condition  to  resign ;  and  that  it  was  the  duty  of  the  plaintifiT 
to  have  appointed  to  the  office  without  any  such  stipulation.  If  then  we  are 
to  collect  from  thence  that  the  founder  intended  that  tne  appointment  should  be 
no  otherwise  than  for  life,  it  seems  to  tne  very  doubtful  how  far  the  person  who 
has  ^he  power  of-  such  appointment  can  exercise  it  in  a  different  manner  from 
what  the  founder  intended.  It  is  true,  that  a  bond  may  be  taken  to  enforce 
die  observance  of  those  duties  which  by  law  are  required  to  be  performed  by 
the  appointment  of  an  office ;  but  then  it 'should  be  so  expressed  in  the  condi- 
tion.* But  a  general  bond  like  the  present,  though  it  may  be  made  use  of  for 
good,  may  also  be.  made  use  of  for  bad  purposes ;  at  least  there  is  nothing  on 
the  face  of  the  instrum^t  to  restrain  the  improper  use  of  it,  as  there  is  where 
it  is  conditioned  for  the  due  performance  and  execution  of  the  office.  And 
as  Lord  Gh.  J.  WUles  observed  in  the  case  referred  to,  such  a  general  bond  of 
resignation  maV  be  used  as  a  mean  of  selling  the  office,  or  to  favour  the 
partial  views  of  the  patron  by  compelling  the  appointee  to  regulate  his  conduct, 
not  by  the  duties  of  his  office j  but  in  subservience  to  the  pleasure  of  his  patron. 
The  same  argument  was  urged  in  favour  of  general  resignation  bonds  in'  the 
case  of  livings,  namely,  that  they  were  the  means  of  enforcing  good  behaviour : 
but  in  the  case  of  The  Bishop  of  London  v.  Fytche(a),  Mr.  Justice  Buller 
observed  on  the  inconclusiveness  of  that  argument,  by  saying  that  it  might 
with  equal  force  be  argued  that  it  might  be  made  use  of  for  bad  purposes :  It 
is  true,  that  a  great  majority  of  the  judges  were  of  opinion  that  such  general 
resignation  bonds  were  valid  :  but  they  grounded  themselves  upon  a  train  of 
positive  authorities  in  support  of  them,  and  not  upon  the  reason  of  the  thing : 
and  it  must  be  admitted,  that  if  it  were  a  new  question  at  this  day  it  would  be 
very  difficult  to  say  upon  principle  that .  such  bonds  could  be  legal. 

Lb  Blanc,  J.  After  the  determinations  which  have  taken  place  with  re* 
spect  to  general  resignation  bonds  of  livings,  I  cannot  say  that  this  bond  is 
not  good  in  point  of  law.  It  is  true,  those  determinations  were  impeached  in 
the  case  of  The  Bishop  of  London  v.  Fytche  in  the  House  of  Lords ;  but  the 
decision  in  that  case  against  the  validity  of  such  bonds  turned  ultimately  upon 
the  ground  of  their  being  simoniacal  and  against  the  statute,  and  not  as  being 
contrary  to  the  general  principles  of  the  common  law.  That  does  not  affect 
the  present  action  upon  such  a  bond  relating  to  the  office  of  a  schoolmaster ; 
and  therefore  it  falls  within  the  principle  of  the  former  determinations,  that 
such  general  resignation  bonds  are  good  at  law.  And  after  such  a  current  of 
authorities,  I  do  not  feel  myself  at  liberty  to  canvass  the  grounds  of  that 
opinion. 

Judgment  for  the  Plaintiff. 

(a)  I  Imv*  beeo  enabled  to  add  a  no|e  of  this  case  m  J^  Ji.  fuod  9id§  jmil,  p,  487. 


IN  THE  FORTY-FIRST  YBAR  OF  GEORGE  HI.         199 
Willey  v.  Gawthorne. 

1  Eut»  898.    May  6,  1801. 

A  memorial  nnder  the  annaity  act  of  a  bond,  stating  that  A,  and  B,  siverdlly  became  bomid, 
u  net  iiifficieiit  bk  law  if  the  bond  beyotal  aa  well  as  teveroL 

DEBT  on  bond  in  tho  piienal  sum  of  160L  Plea,  1st,  craving  oyer  of  the 
bond,  (which  was  a,  joint  and  several  bond  from  one  G.  H.  and  the  defendant^) 
and  of  the  condition  of  the  bond,  which  (reciting  that  the  plaintiff  had  agreed 
with  G.  H.  for  the'  purchase  of  an  annuity  of  12Z.  payable  quarterly  to  him 
the  plaintiff  during  the  lives  of  G.  It.  and  the  defendant,  and  the  survivor  of 
them,  for  72Z.  which  was  then  paid  to  G.  H.,  and  that  for  better  securing  the 
annuity  G.  H.  and  the  defendant  had  agreed  to.  execute  a  warrant  of  attorney 
of  the  same  date  as  the  bond  to  confess  judgment,  &c.)  was  for  securing  the 

?ayment  of  the  said  annuity  upon  certam  days  therein  mentioned.  Pleaded, 
St,  Non  est  factum.  2dly,  That  within  twenty-one  days  after  the  execution 
of  the  supposed  writing  obligatory,  a  memorial  of  the  same  and  of  the  grant- 
ing of  the  annuity  was  pursuant  to  the  statute  inroUed  in  the  Court  of  Chan- 
cery :  which  mem^al  wa»  of  a  bcmd  dated,  6c6.  under  the  hands  and  seals 
of  G.  ff.  and  the  defendant^^ffherkh^  they  *«rcr«ZZy  stand  bound,  &c.  in  I50f., 
reciting  that  the  plaintiff  had  figreed  with  G.  H.  for  the  purchase  of  an  an- 
nuity of  12/,  for  722.,  which  G.  H.  thereby  acknowledged  to  have  received, 
eonditioned  for  payment  of  the  said  annuity  at  the  times  therein  mentioned, 
and  witnessed  l^  D.  B.  and  /.  M.,  &c.  dated,  &c.,proc|t  patet,  kc, ;  which 
said  memorial  is  not  a  good  and  sufficient  memorial  of  the  said  writing  obli- 
gatory, and  of  the  granting  of  the  said  annuity,  and  the  considerations  of 
granting  the  same^  £c. ;  by  reason  whereof  the  said  supposed  writing  obli^- 
tory  is  void  in  law,  &c.  3dly,  That  before  the  making  ofthe  said' writing  obli- 
gatory, G.  H,  and  the  defendant,  for  the  better  secunng  of  the  said  annuity, 
agreed  to  execute  a  warrant  of  attorney  to  confess  judgment,  dated,  ^.  tokith 
said  agreement  was  and  is  an  assurance  for  the  due  payment  of  the  said  an-- 
nuity^  <^c.  and  that  no  memorial  of  the  said  last-mentioned  assurance  was 
within  20  days  of  the  execution  thereof  inrolled,  &c.  according  to  the  form  of 
the  statute,  &c.  There  was  a  general  demurrer  to  the  second  plea  and  join- 
der :  and  replication  to  the  last  plea,  that  no  warrant  of  attorney  was  ever 
executed  by  G.  H.  and  the  defendant,  or  either  of  them,  for  the  better  secur- 
ing the  said  annuity ;  nor  was  any  agreement  for  the  execution  of  any  euch 
warrant  of  attorney  ever  in  fact  made,  signed,  or  reduced  into  writing,  or 
otherwise  than  in  and  by  the  said  recital  in  the  condition  of  the  bond  before- 
mentioned  ;  and  that  the  said  recital  was  introduced  in  the  said  coTidition  by 
mistake  in  preparing  the  same.  And  this,  &;c.  To  this  there  was  also  de- 
murrer, and  joinder. 

Several  points  arose  in  thiy  case,  which  were  argued  at  length  by  Marryatt 
in  support  ofthe  demurrer,  arid  Wigley  contra  ;  but  the  only  one  upon  which 
the  Court  gave  any  opinion  was  an  objection,  which  went  to  the  action,  of  a 
variance  between  the  bond  on  which  the  plaintiff  declared,  which  was  a  joint  ' 
and  several  bond  given  to  secure  an  annuity,  and  the  memorial  of  such 
bond  registered  under  the  annuity  act  (17  Geo.  3.  c.  26.),  which  was  of  a 
several  bond  only. 

Lord  Kenyon,  C.  J.  The  objection  is  decisive.  The  object  of  the  legisla- 
ture was  to  hold  the  annuitant  to  a  strict  description  in  the  memorial  of  the 
consideration  of  the  annuity.  The  nature  of  the  several  instruments  by 
which  it  is  secured  must  be  accurately  set  forth.  That  has  not  been  done  in 
the  present  case ;  for  though  each  of  the  obligees  as  described  in  the  memo- 
rial are  bound  to  the  plaintiff,  yet  the  obligation  is  of  a  different  nature  from 
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that  described,  namely,  I'otnf  as  well  as  several.  And  the  difference  between 
a  joint  and  several  bond  is  in  some  respects  important ;  in  the  former  case,  if 
one  of  the  obligees  die,  his  executors  are  discharged  from  any  liability  to  the 
obligor,  whose  only  remedy  is  against  the  survivor ;  in  the  latter  case  it  is 
otherwise.  Therefore  the  memorial  does  not  truly  describe  the  security  as  to 
the  extent  of  it.  ,  . 

Lawrence,  J.  The  object  of  requiring  a  memorial  of  the  securities  was 
to  shew  the  real  situation  of  the  parties,  and  the  nature  of  the  remedies  which 
the  grantee  had  fot  the  payment  of  the  annuity.  Now  the  memorial  here  is 
defective,  in  not  shewing  in  what  manner  the  obligors  might  be  sued :  it  only 
shews  that  they  may  be  sued  severally ;  whereas  by  the  way  of  the  obligation 
they  are  liable  to  be  sued  jointly  as  jvell  as  severally. 

The  other  Judges  assented. 

Judgment  for  the  Defendant(l). 


Lee  V.  Lingard* 

1  Ea«t,  401.    May  6, 1801. 


Wh%r«  a  yerdiet  ii  taken  pro  forma  at  tli9  trial  for  a  certain  ioro,  mbjeet  lo'tbe  award  of  an 
arbitrator,  the  raiD  afterwards  awarded  ii  to  be  taken  as  if  it  had  been  ongioally  found  by 
the  jory,  and  the  plaintiff  if  entitled  to  enter  np  jodgment  for  the  amount,  withoat  first  ap- 
plying to  the  Court  for  leave  so  to  do. 

AT  the  trial  of  this  cause  at  the  Sittings  after  last  Trinity  term  at  GuUd' 
hall,  a  verdict  for  the  pl^ntiff  for  1200^.  damages,  and  costs  40f.  was  taken 
by  consent,  subject  to  the  award  of  an  arbitrator  (it  being  u  question  of  figures), 
who  was  to  make  his  award  on  or  before  the  second  day  of  Michaelmas 
term  then  next,  and  the  costs  to  abide  tKe  event.  And  this  was  afterwards 
made  a  rule  of  court.  On  the  25th  of  August  last,  the  arbitrator  made  his 
award,  whereby  he  directed  the  defendant,  on  the  l^h  of  November  following, 
to  pay  the  plaintiff  1071Z.  16«.  Id.  The  defendant  not  attending  as  required 
to  settle  the  demand,  the  plaintiff  proceeded  to  tax  his  costs  before  the  Master 
at  149^M  and  signed  final  judgment  on  that  day  for  the  said  sum  of  1200Z.  for 
which  the  verdict  was  first  taken,  405.  for  costs,  and  147Z.  increased  costs, 
making  together  1349Z.;  and  on  the  17tb  of  November,  executed  a  writ  of  ^. 
fa.  indorsed  to  levy  1224Z.  2s.,  besides  officer'9  fees,  sheriff's  poundage,  and 
other  expences ;  which  sum  of  1224Z.  2s.  consisted  of  the  following  items; 
'*  amount  of  debt  upon  the  award  107 IZ.  16«.  Id,;  interest  thereon  from  the 
"  12th  to  the  25th  of  November  II.  ISs. ;  costs  taxed  149Z. ;  fi.  fa.  16f.  6d. ; 
^  test.fi.  fa.  Il5.  6(Z. ;  warrant  and  messenger  2s.  6d*;  letters  to  the  under- 
sheriff,  and  postage  2s.  6<j."  In  addition  to  these  sums,  the  sheriff  returned 
that  he  had  levied  33Z.  2s.  for  his  poundage.  Thereupon  the  defendant  ob- 
tained a  rule,  calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  fieri  fa' 
das  executed  in  this. cause  should  not  be  set  aside  with  costs,  and  the  money 
levied  and  poundage  thereon  be  returned  to  the  defendant. 

This  rule  was  principally^grounded  upon  a  supposed  irregularity  in  the 
plaintiff  in  having,  without  leave  of  the  Uourt  first  obtained,  entered  up  final 
judgment,  and  sued  out  execution  for  the  sum  awarded.  In  support  oi  which 
it  was  contended  to  be  the  usual  practice  (a)  where  a  verdict  was  taken  by  con- 
sent, subject  to  the  future  award  of  an  arbitrator,  that  when  the  sum  really 
due  was  ascertained  by  the  award,  to  move  the  JCourt  for  leave  to  enter  the 
verdict  for  so  much  as  the  arbitrator  had  awarded,  and  afterwards  to  proceed 
to  final  judgment  and  execution.     On  the  other  hand  it  was  insisted,  that  the 

(I)  Vide  Horwood  ▼.  UnderhUl,  10  East,  148. 
,     Ca)  Vide  1  Salk.  84,  and  ato.  Bamea,  68,  cited  in  2  Tidd'f  Prac  750,  with  a  ^uart. 
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plaintiff  was  at  liberty  to  enter  up  judgment  for  the  sum  awarded  without  first 
appipng  to  the  Court ;  more  especially  when,  as  in  this  case,  the  sum  award- 
ed was  less  than  that  for  which  the  verdict  was  entered.  This  was  the  prin- 
cipal point  contested ;  but  it  was  also  contended  on  the  part  of  the  defendant, 
that  the  execution  was  at  all  events  excessive,  inasmuch  as  the  defendant  was 
not  chargeable  with  interest  on  the  sum  awarded,  nor  with  the  sheriff's  pound- 
age, nor  with  the  other  fees  on  the  levy. 

The  Attome^Gtneralin  support  of  the  rule. 
Erskhte  and  Gamwy  contra. 

Lord  Kenton,  G.  J.  There  is  no  foundation  for  the  additional  charge  for 
interest  on  the  sum  awarded.  Wherever  interest  is  intended  to  be  given,  it 
forms  part  of  the  damages  assessed  by  the  jury,  or  by  those  who  are  substitut- 
ed in  tiieir  place  by  the  parties.  Also  the  items  for  sheriff's  poundage  and 
^e  other  fees  of  the  levy  must  be  struck  out  of  the  account ;  the  defendant  is 
not  liable  for  any  such  charges.  With  respect  to  the  principal  question,  I  do 
not  find,  upon  reference  to  the  Master,  that  there  is  any  such  settled  practice 
as  that  which  has  been  supposed,  requiring  a  plaintiff,  for  whom  a  sum  has 
been  awarded  under  such  a  rule  of  reference  as  the  present,  to  apply  first  for 
the  leave  of  the  Court  before  he  can  enter  up  his  judgment  for  tne  sum  so 
awarded.  Upon  principle  it  appears  to  me  not  to  be  necessary.  It  is  often  a 
matter  of  convenience,  and  in  furtherance  of  justice  at  nisi  prius,  where  mat- 
ters of  account  between  parties  are  to  be  investigated,  to  refer  the  amount  to 
be  settled  by  an  arbitrator,  who  may  have  more  time  and  opportunity  to  make 
the  inquiry  and  arrive  at  a  proper  conclusion  than  the  jury  are  able  to  do ;  a 
verdict  is  therefore  taken  pro  jortna,  subject  to  the  a^i^urd  of  the  arbitrator; 
but  after  the  arbitrator  has  ascertained  the  sum  to  be  recovered,  such  finding 
is  in  the  place  of  the  verdict,  and  must  be  considered  the  same  as  if  the  jury 
had  originally  found  so  much  to  be  due :  and  then  all  the  ^ame  consequences 
ensue.  The  plaintiff  is  only  entitled  to  enter  up  his  judgment  for  so  mudi ; 
and  the  sum  for  which  the  verdict  was  nominally  taken  cannot  be  considered 
as  in  the  nature  of  a  penalty  for  which  the  plamtiff  is  entitled  to  enter  up 
judgment.  If  the  jury  had  in  the  first  instance  given  their  verdict  for  the 
sum  awarded,  the  plaintiff  would  have  been  entitled  to  enter  up  his  judgment 
after  the  four  first  days  of  the  ensuing  term,  and  then  he  would  have  been  en- 
titled to  sue  out  execution  immediately  afterwards.  A  pause  is  allowed  for 
those  four  days  to  the  party  against  whom  the- verdict  is  given,  in  order  to  af- 
ford him  an  opportunity  of  applying  to  the  Court  to  rectify  any  mistake  which 
may  have  been  committed.  Here  the  defendant  has  had  the  benefit  of  a  lon- 
ger delay,  for  final  judgment  was  not  entered  till  the  14th  of  November.  The 
award  was  in  the  place  of  the  verdict  of  the  jury ;  and  as  there  is  no  rule  of 
practice  obliging  the  party  to  apply  to  the  Court  for  leave  to  enter  up  judgment 
for  the  sum  awarded,  I  see  no  reason  for  making  such  a  rule  now(l).  There- 
fore, subject  to  the  deductions  which  have  been  mentioned,  let  the  execution 
stand:  but  inasmuch  as  there  has  been  an  excess  in  levying  more  than  the 
defendant  was  bound  to  pay,  and  to  remedy  which  he  was  compelled  to  apply 
to  die  Court,  I  think  he  is  entitled  to  be  allowed  the  costs  of  this  application. 
Per  Curiam^  Deducting  the  charge  of  interest,  and  the  sheriff's  poun- 
dage, and  the  costs  of  the  levy,  to  be  returned  to  the 
defendant ;  and  on  payment  of  die  costs  of  this  applica- 
tion by  the  plaintiff  to  the  defendant ;  the  remamder 
of  the  money  levied  to  be  paid  over  by  the  aiheriff  to 
the  plaintiff. 

(1)  Vide  mggifuon  v.  Aks6itf,  1  Bot.  &  PnU.  07.  OriiM$  v.  J^iih,  I  Bob.  k  PnlL 
480.  MorrowdaU  v.  BUeheiur^  8  Bot.  &  Pall.  244.  OTerraling  Hall  ▼.  AlliitMr^  1  Mk.  84, 
and  Remd  v.  Garnd^  Barnet,  68.  Bat  it  ii  oeceaary  to  obtaio  the  amial  nUo  fer  ^gniag 
n4|iiMat.    Hkyward  v.  RibbanM,  4  Eatt  810. 

Vot.  I.  M 
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Pearson  v.  Rawlings. 

1  Eaft,  405.    May  6,  1801. 

If  the  plaiotifT's  attorney  sign  jadgment,  and  file  the  commihitnr  piece  with  the  clerk  of  the 
jadgmeoti  within  the  second  term  after  trial  had  and  verdict  obtained  againat  a  prisoner,  that 
ifl  a  ■afficien.t  charging  him  in  execution  toithin  tico  terms  pnnoant  to  the  role  of  Conrt  of 
Hil.  26  Geo.  8,  though  the  final  jodgment  and  the  committiiar  be  not  entered  of  record  by 
the  officer  of  the  Court  till  the  continuance'day  after  aiich  second  term;  provided  such  en- 
tries be  then  completed. 

A  RULE  was  obtained  calling  upon  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of  the  custody  of  the  marshal,  on  the 
ground  of  his  not  having  been  charged  in  execution  in  due  time.  By  a  rule 
of  court  of  Hil.  26  Geo- 3. (a)  a  prisoner  is  declared  supersedeable,  unless  the 
|daintiff  shall  cause  him  to  be  charged  in  execution  within  ttoo  terms  Tiext  af- 
ter trial  had,  or  finaljudgment  obtained.  Her?  the  trial  was  had  at  the  last 
summer  assizes  for  TVelU,  when  the  plaintiff  obtained  a  verdict;  and  the  de- 
fendant ought  regularly  to. have  been  charged  in  execution  before  the  expira- 
ticrti  of  Hilary  term  last,  which  ended  on  the  12th  of  February.  It  appeared 
that  final  judgment  was  signed,  and  the  committitur  piece  filed  with  the  clerk 
of  the  judgments  on  the  10th  of  February ,  tind  "that  the  coifimittitur  was  also 
entered  in  the  marshal's  book  within  the  term  ;  all  which  are  the  acts  of  the 
party :  but  that  the  entry  of  the  final  judgment  and  of  the  committitur  on  the 
record,  Which  are  the  acts  of  the  officer  of  the  court  were  not  completed  till 
the  21st  of  February,  which  was  the  continuance  day  (as  it  is  called)  of  Hi- 
lary term.  And  the  sole  question  was,  Whether  such  entries  by  the  officer 
tm  that  day  should  have  relation  back  to  the  prececiing  term,  so  as  to  satisfy 
the  requisition  of  the  rule  of  Court  abovementioned  ? 

This  matter  was  several  times  discussed  before  the  Court,  who  directed  in- 
quiries te  be  made  as  to  the  foundation  of  the  practice  of  appointing  a  day  af- 
ter each  term,  known  by  the  name  of  the  continuance  day,  (or  the  performance 
of  acts,  which  ought  regularly  to  be  done  within  the  term.  And  it  appeared 
that  the  continuance  day  is  a  day  fixed  by  the  Master  at  his  discretion  after 
each  term,  (though  generally  about  the  same  period  after  the  term,)  regulated 
by  thp  convenience  of  the  officers  of  the  court  for  the  dispatch  of  business, 
but  principally  on  behalf  of  the  chief  clerk  to  audit  the  accounts  of  the  sever- 
al officers  under  him.  That  the  practice  of  appointing  such  a  day  had  exist- 
ed at  least  a  century,  and  is  referred  to  in  a  rule  of  court  in  the  time  of  King 
WUliam  III.  That  it  frequently  happened,  from  the  number  of  judgments 
and  committiturs  filed  within  the  few  last  days  of  the  term,  that  it  became 
impossible  for  the  proper  officer  to  enter  them  upon  the  roll  within  the  term, 
in  consequence  of  which  the  practice  had  prevailed  of  completing  the  entries 
by  the  continuance  day,  as  of  the  preceding  term.  In  confirmation  of  which 
Practice  reference  was  made  to  an  instance  (a  note  of  which  was  furnished 
by  an  officer  of  the' court)  which  occurred  about  sixteen  years  ago  upon  a  sim- 
ilar application  made  on  behalf  of  a  prisoner  before  Mr.  Justice  Buller  / 
when  the  clerk  of  thb  Treasury  {Mr.- Edge),  whose  duty  it  is  to  enter  up  the 
final  judgments  upon  the  roll,  attended  before  the  judge,  and  stated  that  al- 
most all  the  judgments  are  brought  in  within  the  last  two,  three,  or  four  days 
of  the  term ;  that  it  was  impossible  for  him  to  enter  them  upon  the  roll  be- 
tween the  hours  of  shutting  the  clerk  of  the  judgments'  office  at  7  o'clock  on 
the  last  evening  of  the  term,  and  the  opening  of  the  office  next  morning,  even 
though  be  and  his  clerks  were  to  write  all  night.  That  in  consequence  of 
this  representation  Mr.  Justice  Buller  refused  to  discharge  the  prisoner ;  and 
-       —  ■     '-  ■'  '  I    ' 

(a)  R.  and  O.  of  K.  B.  40. 
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informed  Mr.  Edge  that  he  would  take  an  opportunity  before  the  next 
term  of  speaking  to  the  other  judges  of  the  court  on  thesuli^ect.  According- 
ly on  the  first  morning  of  the  following  term,  Mr.  Edge,  and  Mr.  Benton  the 
then  Master,  were  sent  for  into  the  Judges'  room,  and  informed  by  Mr.  Justice 
Buller  that'he  had  consulted  his  brethren,  who  were  all  of  opinion  that  it  was 
reasonable  that  the  officers  of  the  court  should  have  sufficient  time  allowed 
them  to  enter  up  the  judgments  and  committiturs ;  and  that  in  future  they 
might  take  till  the  continuance  day :  under  whiph  authority  the  practice  has 
continued  from  that  time  tp  the  present. 

Mingay  and  Lambe,  in  support  of  the  rule,  relied  on  the  terms  o(  the  rule  of 
court  of  the  26  Geo.  3,  which  was  an  express  recognition  and  continuance  in  this 
respect  of  the  former  practice  of  the  court,  and  must  have  been  promulgated 
posterior  to  the  supposed  alteration  of  the  practice  introduced  upon  the  author- 
ity of  Mr.  Justice  Buller  ;  even  admitting  that  a  private  resolution  of  the 
judges  of  the  court  would  supersede  a  public  rule  of  court.  That  in  TJnmn 
V.  Kirchoffe,  2  Stra..  1215.  the  very  point  in  question  was  decided,  so  loi^  ^o 
as  M.  18  Geo.  2. :  for  there,  upon  a  motion  to  supersede  the  defendant  as  not 
being  charged  in  execution  witniii  two  terms,  the  Court  held,  that  the  com- 
mittitur  must  be  actually  entered  on  the  record  before  ihe  end  of  the  second 
term ;  and  that  there  was  no  extension  of  the  time  to  the  comtintuince  day  after 
term :  nor  was  it  sufficient  that  there  was  an  entry  in  the  marshal's  book  in 
time(a).  This  was  again  recognized  in  Fotterel  v.  Philby,  3  Burr.  1841.  H. 
6.  Geo.  3.  and  in  Woodbridge  v.  Forthifi),  Tr.  13  Geo.  3.,  and  is  laid  down 
as  the  rule  in  the  latest  books  of  practice(c).  That  however  the  strict  rule 
might  have  been  relaxed  in  other  cases,  yet  a  prisoner  was  entitled  to  take 
advantage  of  any  neglect  or  defect  in  the  proceedings  against  him. 

Erskine  and  Burrough,  in  shewing  cause  against  the  rule^  relied  upon  the 
alteration  of  the  practice  adopted  sixteen  years  ago ;  and  that  it  was  not  in- 
consistent with  the  rule  of  court  of  H.  96  Geo.  3.,  for  the  entries  when  made 
referred  back  to  the  preceding  term.  That  it  was  sufficient  for  the  plaintiff 
to  do  every  thing  which  was  in  his  power  within  the  two'  terms,  which  was 
done  in  the  present  case,  and  he  could  not  be  answerable  for  the  acts  af  the 
officer  of  the  court  over  which  he  had  no  control,  and  for  which  he  ought  not 
to  suffer.  That  the  practice  itself  arose  out  of  the  necessity  of  the  case,  it 
being  impossible  for  the  officer  in  many  instances  to  complete  the  entries  on 
the  judgment  roll  within  the  term.  That  in  the  case  of  Fotterel  v.  PhiUnf 
there  was  no  entry  *of  the  defendant's  commitment  on  the  roll,  nor  any  com- 
mitthur  piece  filed  in  time  to  authorize  its  being  so  entered  on  the  record  : 
and  that  was  probably  the  case  in  Unwin  v.  Kirchoffe,  which  is  very  shortly 
reported  in  Strange ;  which  therefore  differs  those  cases  from  the  present, 
where  the  committitur  piece  was  properly  filed  before. the  end  of  the  term. 
That  at  any  rate,  as  the  practice  had  prevailed  for  so  many  years  by  which 
alone  the  practisers  could  regulate  their  conduct,  the  Court  would  not  set  it 
aside  in  the  present  instance,  whatever  rule  they  might  make  in  future. 

Lord  Kenyon,  C.  J.  The  only  question  now  is,  not  upon  the  existence  or 
validity  of  the  rule  6f  court  requiring  a  prisoner  to  be  charged  in  execution 
within  the  twp  terms  after. trial  had,  &c.  but  whether  according  to  tthe  receiv- 
ed practice  of  the  court  for  the  last  sixteen  years  at  least,  it  is  not  sufficient 
for  the  officer  of  the  court  to  enter  the  final  judgment  and  committitur  on  the 
record  by  the  continuance  day  after  each  term,  as  of  that  term.  It  is  by.no 
means  unusual  to  make  entries  of  judicial  acts  nunc  pro  tunc  by  leave  of  the 
Court.  This  has  sometimes  been  done  after  subsequent  proceedings  had,  in 
order  to  warrant  such  proceedings,  as  by  issuing  a  fieri  facias  in  order  tp 

(a)  lb.  and  vide  Wrightman  v.  JMlers,  2  Stn.  122S. 

(b)  lb,  in  margine, 

(c)  Vide  1  Tidd*e  Piac.  229. 
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iMrftrmnt  a  testatum  fieri  fadas  antecedently  i88iied(a).  Now  here  it  appears 
that  a  very  ancient  practice  subsists,  recognized  by  a  rule  of  court  in  the  time 
of  King  William^  (E.  11  W.  3.)  for  the  secondary(^)  of  the  court  to  appoint 
a  continuance  day  after  each  term  for  auditing  the  accounts  of  the  several  of- 
ficers, and  completing  other  business  relative  to  the  term ;  and  it  has  been 
considered,  that  the  entries  made  by  the  proper  officer  by  that  day  as  of  the 
preceding  term  are  judicially  entered  of  the  term.  A  similar  course  of  pro- 
ceeding takes  [dace  at  the  assizes ;  where  real  actions  are  brought  in  the 
counties  palatine,  entries  are  made  after  the  assizes  are  closed ;  and  there  is 
an.  ancient  fee  demandable  in  such  cases  called  the  post  diem  fee :  and  in 
this  court  also  there  is  what  is  called  the  post  terminum  fee^  payable  on  the 
same  account.  This  practice  is  not  impugned  by  the  rule  oif  court  in  1786, 
which  is  in  ^neral  terms,  leaving  it  open  to  the  construction  put  upon  it  by 
the  practice  m  this  respect. 

Lawrence,  J.  The  practice  has  arisen  from  the  necessity  of  the  case.  It. 
is  often  impossible  '  fqr  the  officer  to  finish  the  entries  on  the  roll  within  the 
term.  It  is  therefore  enough  t|iat  the  plaintiflT  does  every  act  required  to  be 
done  by  him  within  the  two  terms.  Btit  the  regularity  of  his  proceeding  can 
neyer  aepend  upon  the  quantity  of  businesa  which  the  officer  has  to  do  before 
the  end  of  the  term,  or  his  expedition  in  completing  it. 

Per  Curiami  -  Rule  discharged. 

On  the  last  day  of  the  term,  Lord  Kenyon  delivered  the  following  rule  to 
the  Master,  which  was  read  by  him  in  court. 


REGULA  GENERALIS. 

E.  41  Geo.  3. 
FiliDg  and  entry  of  oommittitar  againit  prifoneri. 

It  is  ordered,  That  from  and  after  the  first  day  of  Trinity  term  next,  ev- 
ery committitur  on  every  judgment  obtained,  or  to  be  obtained,  in  this  Court, 
against  any  prisoner  or  prisoners,  shall  be  filed  with  the  Clerk  of  the  Doc- 
quets  of  this  Court  on  or  before  the  last  day  of  the  term  in  which  such  priso- 
ner or  prisoners  is  or  are  to  be  charged  in  execution.  And  the  said  Clerk  of 
the  Docquets  shall  enter  such  committitur  on  the  judgment  roll  within  four 
days  next  after  the  end  of  such  term,  exclusive  of  the  last  day  of  the  term  ; 
unless  the  last  of  such  four  days  be  Sunday,  and  in  that  case  within  five  days 
next  after  the  end  of  ^uch  term :  and  that  in  default  thereof,  such  prisoner  or 
prisoners  shall  be  entitled  to  be  discharged. 


Cuming  f).  Sharland,  one,  &c. 

1  East,  411.     May  6,  1801. 

Where  a  deFeodant  under  an  order  to  plead  uanably  pots  in  a  sham  demorrer  to  lonae  of  the 
ooanta  in  the  declaration  and  pleads  iesnably  as  to  the  rest,  the  plaintiff  may  consider  the 
whole  as  a  nullity,  and  sign  jodgment  as  for  want  of  a  plea. 

A  RULE  was  obtained,  calling'upon  the  plaintifi*  to  shew  cause  why  the  in- 
terlocutory judgment  signed  in  this  cause,  and  the  writ  of  inquiry  executed 
thereon,  snould  not  be  set  aside  for  irregularity,  with  costs,  &c.  It  appeared, 
that  the  bill  was  filed  in  last  Hilary  term,  and  the  defendant  obtained  further 
time  to  plead  by  a  judge's  order  till  the  27th  of  February,  upon  the  terms  of 
pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of  trial  for  the  then 

(a)  Vide  several  instances  of  a  similar  jciod  collected  in  Tidd'fc  Prac  8^0-1. 
(ft)  Utoally  called  the  Masteri  though  the  other  is  the  proper  oflteial  appellatioB. 
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next  assizes  at  Exeter.  The  declaration,  which  was  in  asrufhpsitj  consisted 
of  four  counts  upon  special  agreements,  and  four  other  general  money  counts  : 
and  on  the  said  27th  of  February,  the  defendant  filed  special  demurrers  (al« 
leging  sham  causes  of  demurrer)  to  the  four  £rst  counts,  and  pleaded  fion  as- 
sumpsit  and  the  bankruptcy  of  the  defendant  to  the  four  last  counts.  It  was 
objected  to  the  defendant's  agent  at  the  time,  that  the  special  demurrers,  not 
affecting  the  merits  of  the  case,  were  not  issuable  pleas  within  the  meaning  of 
the  judge's  order ;  and  it  was  proposed  to  him  to  strike  them  out  and  put  in 
isstiable  pleas,  so  that  the  cause  might  proceed  to  trial  at  the  ensuing  assizes. 
This  however  being  denied,  and  the  regularity  of  the  pleading  insisted  upon, 
the  plaintiff  on  the  2d  of  March  signed  judgment  in  the  cause  generally  upon 
the  whole  declaration,  as  for  want  of  a  plea,  and  gave  notice  of  executing  a 
writ  of  inquiry  on  the  16th  of  March,  being  the  commission  day  of  the  assizes 
at  Exeter.  After  which  the  plaintiff  feigain  offered  to  waive  the  judgment  and 
proceed  to  trial  on  the  merits,  if  the  defendant  would  withdraw  his  special  de- 
murrer, but  without  effect.  The  plaintiff  then  pro  ceeded  to  execute  his  writ 
of  inquiry,  and  recovered  damages  1914i.  13f.  5d»  on  the  four  first  counts,  and 
495Z.  Ws.  9d.  on  the  remaining  counts. 

CrMs  and  Burrough  shewed  cause  against  the  rule,  and  contended,  that 
where  a  defendant  who  prayed  for- an  indulgence,  in  having  further  time  to 

Slead  than  by  the  general  rule  he  was  entitled  to,  obtained  it  upon  the  con- 
ition  of  pleading  issuably,  that  condition  is  entire  and  goea  to  the  whole  dec- 
laration ;  and  therefore  if  he  do  not  plead  issuably  as  to  the  whole,  it  is  the 
same  as  if  he  had  not  pleaded  at  all  within  the  time  allowed,  and  consequent- 
ly the  plaintiff  may  sign  judgment  as  for  want  of  a  plea,  although  the  defend- 
ant may  have  pleaded  issuably  to  some  of  the  counts.  For  otherwise,  if  the 
condition  were  split  and  made  several  as  to  each  count,  the  whole  object  of  it, 
which  is  to  prevent  delay,  would  be  defeated.  Now  though  a  demurrer, 
which  goes  to  the  substance  of  the  declaration,  be  an  issuable  plea  within  the 
rule,  yet  a  sham  demurrer  like  the  present  is  in  fraud  of  the  leave  of  the  court 
and  a  mere  nullity.  And  they  cited  Sutton  v.  Waddilove^  Qto.  Barnes,  314, 
as  in  point. 

Dampier,  contra,  admitted  that  the  demurrers  to  the  four  special  counts 
were  tantamount  to  an  admission  of  the  plaintiff  *s  cause  of  action  in  those 
counts,  and  therefore  that  the  plaintiff  might  have  taken  judgment  upon  them ; 
but  contented  that  he  was  not  authorised  to  ^ign  judgment  generally  as  for 
want  of  a  plea,  the  effect  of  which  is  to  make  the  defendant  admit  the  cause 
of  action  in  the  other  counts  also,  in  contradiction  to  his  issuable  pleas  thereto. 
The  proper  course  to  have  taken  would  have  been  to  have  gone  to  trial  upon 
those  counts  to  which  issuable  pleas  were  pleaded,  and  to  have  taken  judg- 
ment by  nil  dicit  as  to  the  others ;  in  which  case  the  venire  issues  as  well  for 
the  purpose  of  inquiry  and  of  assessing  damages  on  the  latter  as  for  trial  gen- 
erally on  the  former.  By  this  method  no  detriment  or  delay  can  happen  to 
the  plaintiff;  but  if  the  practice  were  otherwise,  a  defendant  might  be  subject- 
ed to  great  hardship,  where  the  plaintiff  comprehended  several  distinct  causes 
of  action  in  the  declaration ;  in  which  case,  though  he  were  willing  to  admit 
the  cause  of  action  in  some  of  the  counts,  by  suffering  judgment  by  default  as 
to  those,  and  thereby  saving  the  expense  of  a  trial,  yet  according  to  what  is 
now  contended  he  would  be  piecluded  from  so  doing  by  his  undertaking  to 
plead  issuably  to  the  whole  declaration.  The  contrary,  however,  is  well 
Known.  The  case  cited  was  in  replevin,  where  the  defendant  having  made  two 
avowries,  and  one  of  them  being  unanswered,  it  was  sufficient  to  entitle  him 
to  judgment ;  which  distinguishes  it  from  the  present  case. 
.  Lord  Kenyon,  C.  J.  The  interest  of  the  public  is  never  better  advanced 
than  when  we  can  inculcate  by  our  rules  the  advantage  of  acting  honestly. 
The  defendant  here  seeks  to  set  aside  proceedings  which  have  been  induced 
by  his  own  fault.    An  action  was  brought  against  himi  and  not  being  prepar« 


306  CASES  IN  PA9TBB  TPRM 

ed  to  answer  it  at  the  appointed  time,  he  implied  for  the  indulgence  of  farther 
time  to  plead,  which  the  Court  granted  upon  the  usual  terms ;  which  in  efiect 
are  no  more  than  these,  that  ^  he  should  bring  forward  his  re^  defence,  ifhe 
had  any,  at  once,  and  not  entangle  the  plaintiff  in  the  mere  forms  of  pLeadinc^. 
The  defendant^  after  thi&  undertaking,  had  the  option  of  denying  the  whole 
charge,  or  of  letting  judgment  go  by  default  as  to  such  parts  of  it  as  he  was 
ready  to  admit,  and  denying  the  rest.  Instead  of  which,  for  the  sake  of 
perverting  justice  and  creating  delay  and  expence^  he  only  pleaded  issviably 
to  some  of  the  counts,  and  put  in  sham  demurrers,  to  the  others.  This  is  not 
a  fair  compliance  with  the  judge's  order,  but  a  palpable  evasion  of  it ;  and 
therefore  I  am  glad  that  he. has  met  with  his  desert;  that  the  plaintiff  has 
signed  judgment  as  for  want  of  a  plea,  which  he  had  aright  to  do.  The 
consequence  is,  that  this  rule  must  be  discharged  with  costs. 

GiLos£,  J.  The  most  advantageous  construction  of  the  rule  for  pleading 
issuably  is,  that  it  should  go  to  the  whole  of  the  declaration ;  otherwise  the 
object /)f  it  will  be  defeated. 

Lawrence,  J.  There  is  no  objection  under  the  terms  of  the  rule  to  the 
defendant's  letting  judgment  go  by  default  as  to  some  of  the  counts  which  he 
is  disposed  to  admit,  provided  he  pleads  issuably  to  those  which  he  means  to 
deny.^  But  he  shall  not  be  permitted  to  evade  the  rule,  by  pretending  to  give 
a  special  answer  to  part  which  has  nothing  to  do  with  the  merits  of  the  case. 

LE^BLANCr  J.  The  object  of  the  rule  is  to  expedite  justice,  and  not  to  en- 
tangle it :  and  therefore  k  defendant  shall  not  be  suffered  to  take  advantage 
of  the  indulgence  granted  to  him  in  the  first  instance  merely  to  create  further 
delay. 

Rule  discharged  with  Co8ts(a). 


Knight  V.  Keyte. 

1   East,  416.    May  7,  1801. 

An  affidavit  to  bold  to  bail  made  ^y  the  agent  of  the  plaintiiT,  expreaaly  negativing  a  tender 
in  bank  notei  of  the  debt  to  bis  principal  as  well  as  to  himself,  is  snffieient,  thongh  the 
plaintiff  himself  were  not  therein  stated  to  reside  abroad. 

THE  affidavit  to  hold  to  bail  in  this  case  was  made  by  the  clerk  and  agent 
of  the  plaintiff,  (whose  usual  place  of  residence  was  near  Kiddermizister  in. 
Worcestershire^)  and  stated  in  express  terms,  that  the  defendant  was  indebted 
to  the  plaintiff  in  210L  for  timber  sold  l^  him  to  the  defendant ;  and  that  the 
defendant  had  made  no  tender  in  bank  notes(5),  Slc.  to  the  plaintiff,  or  to  the 
deponent  as  his  clerk  and  agent. 

Lambe  shewed  cause  against  a  rale  for  discharging  the  defendant  on  com- 
mon bail,  obtained'  on  the  ground  of  the  incapacity  of  the  a^ent  to  swear  to 
such  a  negative,  namely,  that  no  tender  was  made  to  his  prmcipal.  He  an- 
swered, that  it  was  sufficient  that  the  agent  had  sworn  positively  to  the  fact ; 
of  which  he  .might  well  have,  and  had  in  this  case,  ample  means  of  informa- 
tion :  for  his  principal  was  abroad  at  the  time,  and  all  the  business  was  con- 
ducted by  himself.  The  affidavit  here  is  more  precise  than  that  in  Munro  v. 
Spinks^  8  Term  Rep.  284,  where  an  agent  of  the  plaintiff  residing  abroad  on- 
ly negatived  the  tender,  according  to  his  belief,  which  was  deemed  sufficient. 

Espinasse,  contra,  relied  upon  Smith  v.  Tyson,  2  Bos.  and  Pull.  339,  where 
it  was  holden,  that  an  affidavit  made  by  the  plaintiff's  clerk  expressly  nega- 
tiving a  tender  in  bank  notes  to  the  plaintifi  was  bad,  because  the  clerk  could 

(a)  Vide  Waterfall  v.  Olode,  8  Term  Rep.  806.  S.  P.  BnX  where  the  defendant  was 
advised  that  there  was  sabstantial  ground  of  ddmnrrer,  the  Coart  set  aside  jadgment  signed 
as  for  want  of  a  plea,  on  terms.     Berry  y.  Jindereon,  7  Term  Rep.  680. 

{b)  Aococdjag  to-tbe  reqnestii^  of  the  staU  87  Geo.  8.  9.  48. 
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hot  hav«  certain  knowledge  of  sUch  ft  negative  flicf  n6t  relating  to  himself. 
And  there  is  no  reason  her^  why  the  plaintifi*  himself  tesiding  in  this  country, 
to  whom  that  fact  must  be  best  known,  should  not  have  joined  in  the  affidavit. 
Per  Curictm.  There  is  no  ground  for  such  an  objection.  There  can  be 
rio  such  rule,  as  that  an  agent  cannot  swear  positively  to  the  fact  of  there  hav- 
ing been  no  tender  to  his  principal.  Suppose  the  latter  resided  in  the  East 
IndieSj  and  the  business  had  passed  through  the  agent's  hands  alone.  The 
€ourt  cannot  tell  what  means  the  agent  may  have  for  satisfying  himself  of 
thie  fact :  it  is  enough  for  this  purpose  if  he  take  upon  bim  to  swear  positive- 
ly(a)  to  it.  ' 

Rule  discharged. 


Doe  OB  the  several  Demises  of  Foquett  and   Others  v. 

Worsley,  Clerk. 

1  Eaft,  416.    May  8,  1801. 

CroH  remaiiid^rt  cftonot  be  implied  in  n  deed  ;  and  can  only  be  raised  by  proper  words  of 
limitation  ;  however  plainly  ezpreesed  the  intention  of  the  parties  may  be.  Under  a  limi* 
tation  in  a  marriage  settlement  to  the  nse  of  'all  and  every  the  daughter  and  danghters  of, 
&c.  to  be  begotten,  share  and  share  alike,  e^naUy  to  be  divided  between  them,  and  of  the 
heirs  of  the  body  and  bodies  of  all  and  every  such  'daughter  and  danghters  |  and  for  d»- 
fanh  of  sach  issne  to  the  ri^ht  heirs,  &c.  held  that  there  were  no  cross  remainders  be- 
tween the  danghters  or  tlieir  issue. 

THIS  was  an  ejectment  brought  for  the  recovery  of  three  undivided  fourth 
parts  of  certain  messuages  and  lands  in  the  severalparishes  of  Arreton^  GodS' 
nill^  and  Gatcqmbe  in.  the  county  of  Hants.  The  declaration  contained 
counts  on  four  several  demises,  1st,  of  Lancelot  Foquett  deceased,  laid  on  the 
Sd  of  January  1794;  2d,  of  Richard  Foquett  the. elder,  laid  on  the  24  of 
January  1798 ;  3d,  of  RicJtard  Foquett  the  younger,  laid  on  die  1st  of  Jan- 
ttary  1800 ;  which  several  demises  were  each  of  them  for  three  undivided 
fourth  parts  of  the  premises  in  question ;  and  4thly,  on  the  demise  of  Richard 
Foquett  the  younger,  for  one  undivided  fourth  part  of  the  premises,  laid  on 
the  1st  of  January  1800.  The  .defendant  having  appeared  as  landlord,  and 
pleaded  thegeneral  issue,  the  cause  was  tried  before  Thompson,  B.  at  the  last 
assizes  at  Winchester^  when .  a  verdict  was  found  for  the  plaintifl,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

By  indentures  of  lea^e  and  relase  dated  the  22d  and  23d  of  February  1699, 
made  between  Lancelot  Caiman,  John  Read,  and  Hester  his  wife,  mother  of 
the  said  Lancelot  Colman,  of  the  first  part ;  David  Urry  the  elder,  and  David 
TJrry  the  younger,  of  the  second  part ;  and  Mary  Urry,  spinster,  grand- 
child of  the  said  David  TJrty^  the  elder,  of  the  third  part ;  being  the  settle- 
ment made  in  consideration  of  the  intended  marriage  between  Lancelot  Col- 
man^  and  Mary  Urry,  the  premises  in  question  were  conveyed  by  the  said 
Lancelot  Colman,  John  Read,  and  Hester  his  wife,  to  David  Urry  the  elder 
and  David  Urry  the  younger,  their  heirs  and  assigns,  to  hold  to  them  their 
heirs  and  assigns,  to  the  use  of  Lancelot  Colma?i  and  his  assigns  for  99  years, 
if  he  should  so  long  live ;  remainder  to  the  use  of  David  Urry  the  elder  and 
David  Urry  the  younger,  and  their  heirs,  during  the  life  of  Lancelot  Colman, 
in  trust  to  preserve  contingent  remainders ;  remainder  to  the  use  of  Mary 
Urry  for  her  life ;  remainder  to  the  use  of  the  first  and  other  sons  of  the 
body  of  Lancelot  Colman  on  the  body  of  the  said  Mary  to  be  begotten  seT- 

(a)  Where  the  plaintiff  resides  m  England  it  is  not  enongh  for  the  agent  to  negative  the 
tender  of  the  debt  m  Bank  notes  **  to  the  best  of  his  knowlidge  and  belitf,**  Cat$  v.  Levy^ 
8  Term  Rep.  $»,    [See  also  MUoU  ▼.  Dugg^,  1  East,  24.] 
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erally,  successively,  and  respectively  one  after  another,  in  order  and  course 
as  they  and  every  of  them  shall  be  in  seoiority  of  age  and  priority  of  birth, 
and  the  heirs  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  son  and  sons  and  the  heirs  of  his  body  b- 
suing  being  always  preferred  to  take  before  the  younger  of  them,  and  the 
heirs  of  his  and  their  body  and  bodies  issuing ;  «nd  for  default  of  such  issue, 
remainder  to  thetueofall  and  every  the  daughter  and  daughters  of  the  body 
of  Lancelot  Colman  on  the  body  of  the  said  Mary  lawfully  to  be  begotten,  share 
and  share  alike,  equally  to  be  divided  between  them,  and  of  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  daughter  and  daughters  lawfully  issuing  ; 
and  ./or  default  of  such  issue,  to  the  use  of  the  right  heirs  of  Lancelot  Colman 
for  ever ;  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever.  The 
marriage  took  effect,  and  Lancelot  Colman,  who  survived  Mary  his  wife,  died 
intestate  in  1745,  leaving  issue  by  his  said  wife  two  sons  and  four  daughters, 
(viz.)  Urry  Colman  (the  eldest  son),  David  Coleman,'  Thomasin  (wife  of 
John  Foquett),  Hester  Colman,  Mary  Colman  and  Ann  Colman,  and  no  other 
issue.  Vrry  Colman,  on  the  death  of  his  father  Lancelot,  entered  into  pos- 
session of  the  premises  as  eldest  son  of  the  said  marriage.  David  his  young- 
er  brother,  and  Hester  Colmait,  and  Ann  Colman,  his  sisters,  died  without 
issue  in  his  lifetime:  and  Urry  Colman  having  continued  in  possession  of 
the  premises  until  December  1774,  then  died  without  issue ;  having  by  his 
will  dated  26th  of  May  1772,  devised  the  premises  to  James  Wbrsley,  the 
defendant's  brother,  in  fee.  Thomasin  FoqUett  also  died  in  the  lifetime  of 
Urry  Colman  leaving  issue  two  sons,  viz.  Lancelot  Foquett  her  eldest  son, 
and  Richard  Foquett;  father  of  the  lessor  of  the  plaintiff,  and  no  other  issue. 
On  the  death  of  Urry  Colman  without  issue  in  1774,  James  Worsley  as  de- 
visee of  Urry  Colman  entered  into  possession  of  two  undivided  fourm  parts 
of  the  premises,  viz.  the  two  fourth  parts  which  Hester  Colman  and  Ann  Col' 
man  would  have"  taken  had  they  survived  Urry  Colman ;  and  continued  in 
possession  and  received  and  enjoyed  the  rents  and  profits  of  the  said  two 
fourths  from  the  death  of  Urry  Colman  until  1787,  when  he  died ;  having 
by  his  will  devised  all  his  real  estates  to  the  defendant  in  fee.  And  the  de- 
fendknt  on  the  death  of  James  Worsley  entered  upon,  and  has  since  continued 
in  possession  of  the  two  undivided  fourths  of  the  premises,  and  received  and 
enjoyed  the  rents  ahd  profits  thereof ;  and  in  Easter  term  1793,  levied  a  fine 
sur  conuzance  de  droit  come  ceo,  &c.  for  the  said  two  undivided  fourth  parts : 
the  use  of  which  fine  was  by  an  indenture  dated  6th  February  1793  declared 
to  be  to  himself  in  fee.  On  the  death  of  Urry  Colman,  Mary  Colman  entered 
into  possession  of  one  undivided  fourth  part  of  the  premises,  and  continued 
in  possession,  and  received  the  rents  and  profits  thereof  until  April  1794, 
when  she  died  without  issue  and  unmarried  ;  and  on  her  death  the  defendant, 
as  devisee  of  his  brother,  who  was  devisee  of  Urry  Colman,  entered  into  and 
has  since  continued  in  possession  of  the  said  undivided  fourth  part  of  thp 
premises,  and  received  and  enjoyed  the  rents  and  profits  thereof. .  On  the 
death  of  Urry  Colman  as  aforesaid,  Lancelot  Foquett  entered  into  possession 
of  one  other  undivided  fourth  part  pf  the  premises,  and  continued  in  posses- 
sion, and  received  and  enjoyed  the  rents  and  profits  thereof  until  1797,  wh6n 
he  died  without  issue :  and  on  his  death  Richard  Foquett  the  younger,  son  of 
Thomasin  Foquett,  and  father  of  the  lessor  of  the  plaintiff,  entered  upon  pos- 
session of  the  last  mentioned  undivided  fourth  part,  and  continued  in  posses- 
sion thereof  until  1798,  when  he  sold  and  conveyed  the  same  to  the  defendant 
in  fee  by  indentures  of  lease  and  release  and  common  recovery.  Richard 
Foquett,  father  of  the  lessor  of  the  plaintiff,  died  in  1799,  leaving  the  lessor 
of  the  plaintiff  his  only  son  and  heir  at  law.  The  lessor  of  the  plaintiff  made 
an  actual  entry  upon  the  premises  oh  the  26th  of  Decem;ber  1800,  and  was 
~  then  ousted  therefrom  by  Thomas  Lake,  the  tenant  in  possession  to  defend- 
ant, of  the  premises  in  question,  except  such  as  are  situate  in  Gatcombe,    The 
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question  for  the  opinion  of  the  court  was,  Whether  the  plaintiff  were  entitled 
to  recover  the  whole  or  any  part  of  the  premises  in  question,  and  on  which  of 
the  counts  ? 

SturgeSf  for  the  lessor  of  the  plaintiff,. contended,  that  under  the  limitation, 
«*  to  the  use  of  all  and  every  the  daug^hter  and  daughters  of  the  hody  of  L.  C, 
**  on  the  body  of  M.  to  be  begotten,  share  and  share  alike,  equally  to  be  divid- 
**  ed  between  them,  and  of  the  heirs  of  the  body  and  bodies  of  all  and  every 
''such  daughter  and  daughters  lawfully  issuing ;  and  for  default  of  such,  is- 
sue, to  the  right  heirs  of  L.  C"  ice. ;  the  daughters  took  cross  remainders  in 
tail;  and  consequently,  that  the  lessor  of  the  plaintiff,  being  the  onlysurvivi- 
ing  issue  of  any  of  those  daughters,  was  entitled  to  the  whole  estate,  except 
the  part  which  nad  been  sold  by  his  father  to  the  defendant.  He  admitted 
that  cross  remainders  could  not  be  raised  by  implication  in  a  deed,  nor  even 
in  a  will  between  more  than  two,  without  some  words  to  shew  such  an  intent : 
but  here  he  contended  that  cross  remainders  were  expressly  created  by  neces" 
sary  construction  of  the  words  of  the  settlement.  In  Doe  v.  Waineimight, 
6  Term  Rep.  427,  it  was  said  that  no  technical  precise  form  of  words  was 
necessary  to  raise  cross  remainders.  That  was  a  case  of  construction  upon 
a  deed,  where  cross  remainders  were  raised,  though  not  created  in  the  usual 
terms  of  conveyancing :  and  there  stress  was  laid  on  the  limitation  over  being 
**  in  case  all  the  chil(&en  should  die  without  issue  ;"  which  word  all,  it  was 
said,  could  not  be  satisfied  without  detennining  that  there  should  be  cross  re- 
mainders  between  the  children.  Now  here  Sie  relative  word  such  ("  for  de- 
'* fault  ofsuck  issue,")  is  at  least  tantamount  to  the  word  all;  for  it  refers  to 
its  antecedent,  "  all  and  every  the  daughter  and  daughters."  As  the  ultimate 
remainder,. therefore,  could  not  take  efi^t  till  failure  of  the  issue  of  all  the 
daughters,  they  must  take  cross  remainders  by  necessary  construction  of  those 
words,  coupled  with  the  prior  limitation  to  the  "  heirs  of  the  body  and  bodies 
of  all  and  every  of  them."  The  propriety  of  this  constructioi^is  much  strength- 
ened by  the  consideration  that  the  question  arises  upon  a  marriage  settle- 
ment, where  the  primary  object  is  to  preserve  the  estate  amonffst  the. 
children  of  the  marriage,  so  that  no  part  of  it  should  go  over  as  long  as 
any  of  them  survived.  This  is  so  much  the  general  presumption  that  in  all 
the  cases  from  that  in  Dyer,  303.  b.  pi.  49  down  to  Doe  d.  -Tanner  v.  Dorvell, 
6  Term.  Rep.  51S,  (upon  which  the  defendant  is  supposed  principally  to  rely ;) 
such  Bs  Davenport  v.  Oldist  1  Atk.  579,  Comber  v.  £KZ/,2Stra.  969,  Williams 
V.  Brown,  2  Stra.  996,  Pery  v.  White,  Cowp.  777,  and  Phipard  v.  Mansfidd, 
lb.  797,  the  Court  have  alwa3rs  distinguished  against  raising  cross  remaindera 
where  the  word  respective,  or  some  synonymous  expression  was  used'  i^  the 
limitation  to  the  heirs  of  the  bodies  of  the  first  takers  in  common  or  in  joint 
tenancy.  But  the  case  of  WriglU  v.  Holford,  Cowp.  31,  is  directly  in  point 
for  construing  the  words  in  this  settlement  to  create  express  cross  remaindera. 
There  the  limitation  was,  in  default  of  sons,  "  to  the  use  of  all  and  every  the 
"  daughter  and  daughtera  of  P.  H,  and  C.  H.  to  be  begotten,  and  to  the  Jieirs 
'*  of  their  body  and  bodies,  as  tenants  in  common,  &c.  and  for  default  of  such 
*'  issue,  to  the  right  heir,"  &c.  There  it  was  contended  by  Mr.  Har grave  for 
the  defendant,  that  those  words  not  pnly  furnished  a  necessary  implication, 
but  expressly  created  cross  remaindera  between  the  daughters.  That  the 
words,  "  for  default  of  su^ch  issue,"  could  not  be  construed  in  any  other  man- 
ner than  as  relative  to  the  issue  of  all  and  every  daughter.  And  the  Court, 
in  the  certificate  which  was  afterwards  sent  to  the  CJ^ncellor,  held,  that  the 
daughtera  must  take  cross  remaindera,  because  the  limitation  over  was  of  the 
toAo^  estate,  "  upon  the  express  contingency  of  failure  of  all  and  every  the 
"  daughter,  and  daughtera,  and  the  heirs  of  their  body  and  bodies  ;  and  the 
'*  limitation  over  on  default  of  such  issue,  was  to  the  heir  at  Jaw."  It  is  proba- 
ble, therefore,  that  the  court  adopted  the  argument  of  the. defendant's  counsel; 
to  which  no  objection  was  made  ;  while  on  the  other  hand,  at  the  beginning 
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of  their  certificate^  ^y  observe  that  there  are  no  words  intiniating  an  inten- 
tion  to  limit  over  the  rupeeiive  shares  of  the  •  daughters  dying  without  issue  i 
which  Lord  Mansjidd  afterwards  said  was  introduced  in  order  to  answer  the 
oaseSfOf  Comber  r.  HUl,  and'  Williams  v.  Brovm,  and  to  satisfy  the  doubts  of 
Mr.  Serjt.  HUl,  who  argued  for  the  plaintiC  It  is  true,  that  that  was  a  case 
of  construction  upon  the  words  of  a  will ;  but  that  cannot  vary  the  question  ; 
because,  if  the  Court  thought  that  such  words  did  expresttly  create  cross  re- 
mainders, the  same  words  must  necessarily  catry  the  same  meaning  in  a  deed, 
since,  as  was  holden  in  Doe  v.  WaiitetDrightt  no  technical  form  of  words  is 
necessary  to  be  used  in  a  deed  for  that  purpose.* 

Ea$t,  for  the  defendant,  said,  that  even  if  the  question  had  arisen  upon  the 
words  of  a  will,  it  might  be  doubtful  whether  cross  remainders  could  bie  raised 
by  implication  in  this  case ;  for  it  was  an  established  principle  recognized  in 
all  the  books,  diat  as  between  more  than  two  the  general  presumption  was 
against  such  an  implication,  unless  there  were  any  wonls  used  from  whence  the 
contrary  intent  was  plainly  to  be  inferred.  This  was  admitted  by  Lord  Mane^ 
field  in  Phtpard  v.  Mansfield,  lb.  800,  and  adopted  by  the  conit  in  Pery  v. 
White,  lb.  777-80.  And  in  Miller  v.  Moore,  13  Geo.  2.  MS.  Buller,  J. 
which  is  referred  to  by  Mr.  Justice  Buller  in  the  lastnnentioned  case  as  hav- 
ing settled  the  rule  respecting  cross  remainders  by  implication ;  Lord  C.  J. 
£ee  said,  *'  where  the  devise  is  to  three  or  more,  cross  remainders  cannot  be 
^  holden,  xinlesa  the  intent  be  plain  and  unavoidable,  and  then  the  Couft  may 
"be  forced  to  determine  in  favour nf  cross  remainders."  Now  here  are  no 
snch  words  used  from  whence  cross  remainders  have  been  implied  in  other 
cases.  The  words  principally  relied  on  are  the  limitation  over  being  "  in  de- 
^  fault  o^such  issue."  But  in  Davenport  v.  Oldys,  1  Atk.  579,  Lord  Hardmcke 
said,  that  no  case  could  be  cited  where  cross  remainders  had  been  adjudged 
to  arise  merely  on  those  words :  and  that  construction  wfts  rejectied  on  words 
of  a  similar  inlport  in  Doe  dem.  Cock  v.  Cooper,  ante,  229.  In  some  of  the 
cases,  where  cross  remainders  have  been  raised  by  implication  on  similar  limi- 
tations, stress  has  been  laid  on  the  devise  being  of  all  the  lands  on  which  the 
limitation  over  was  to  operate,  which  shewed  the  testator's  intent  to  be,  that 
the  nltimate  lemainder-man  should  take  the  whole  together,  and  not  in  parts, 
as  each  preceding  taker  died  without  issue.  Such  were  the  cases  of  Holmes 
V.  Meynel,  T.  Ray.  452,  and  Pkipard  v.  Mansfidd,  Gowp.  800.  In  other 
cases  the  limitation  over  was  only  to  take  place  if  all  the  preceding  takers 
died  without  issue,  which  shewed  a  like  intent :  as  in  the  case  cited  front 
Dyer  303,  b.  pi.  49.  On  a  similar  ground  the  case  of  Wright  v«  Holford,  Cowp. 
31,  so  principally  relied  on  by  the  plaintiff's  counsel,  might  be  distinguished 
from  the  present,  for  that  was  a  devise  of  "  all  the  testatrix's  undivided  moiety." 
But  whatever  doubt  there  might  have  been  if  this  were  a  case  of  construc- 
tion upon  the  words  of  a  will,  it  has  been  long  settled  that  cross  remainders 
cannot  be  implied  in  a  deed.  The  case  of  Nevell  v.  Nevell,  1  Roll.  Abr.  837, 
is  vefy  strong  to  this  purpose ;  for  there  was  a  plain  intent  to  create  them 
which  failed  for  want  of  strict  technical  words  of  limitation.  That  was  a 
feoflfment  to  the  use  of  one  in  tail ;  remainder  to  /.  S.  and  /.  D.  and  the 
heirs  male  of  their  bodies  ;  and  fOr  default  of  such  issue  of  either  of  them, 
to  the  use'of  the  survivor  of  them  having  issue  male,  and  to  the  issue  male  of 
sucli  issue  male  of  their  body ;  remainder  over.  By  this  J.  S,  and  /.  Z>. 
were  holden  to  have  several  inneritances,  and  no  cross  remainders  in  tail,  for 
de&ult  of  the  word  heirs.  This  principle  was  also  fully  established  in  Cole 
V,  Lsvington,  I  Ventr.  224,  Twisden  v.  Looke,  Ambl.  665,  and  Doe  v.  Waine" 
Wright,  5  Term  Rep.  427,  in  which  latter  case  there  were  express  cross  re- 
mainders created  by  proper  technical  words  of  limitation ;  and  the  only  ques- 
tion was,  which  of  the  children  they  embraced  by  the  application  of  the 
wcHrd  surviving  f  To  this  purpose  also  the  case  of  i>oe  dem.  Tannery. 
Dorvell^  5  Term  Rep.  518,  is  directly  in  point    There  an  estate  in  default 
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tif  appomtment  was  conveyed  to  the  use  of  '*  all  and  every  the  children  of 
«*  B,  and  the  heirs  of  their  several  and  respective  bodies  lawfully  issu'* 
*'  ing,  as  tenants  in  common,  &c.  and  in  default  of  eUl  suck  issue^ 
*^  to  the  use  of  the  right  heirs  of  the  settlor."  Lord  Sjenyan  there  said^ 
that  if  the  question  had  arisen  on  the  construction  of  a  will,  the  argument 
that  cross  remainders  might  have  been  implied  would  have  deserved  considers* 
tion :  for  the  ultimate  limitation  was  given  in  default  of  all  such  issue,  ice. ; 
but  that  it  had  been  properly  admitted,  that  in  the  case  of  a  deed  cross  re^^ 
mainders  could  not  he  implied  '^  and  would  be  removing  the  land  marics  of 
real  property  to  bring  that  rule  into  Question.  And  there  the  Court  held^that 
as  each  child  died  wiukout  issue,  his  share  fell  into  the  reversion,  Now  here  it 
must  be  admitted,  that  cross  remainders  are  not  created  bv  proper  technical 
words  of  limitatioli :  then  if  notwithstanding  the  want  of  such  words  they 
can  be  said  to  be  expressed,  it  will  be  difficult. to  say  what  is  an  ai^lication; 
All  the  cases  of  wiUs,  which  have  been  referred  to  as  supporting  the.  construc- 
tion of  cross  remainders,  go  pointedly  upon  the  ground  of  implication.  It 
must  also  be  admitted,  that  in  this  ease  by  the  words  ".  share  and  shue  alike 
*^  equally  to  be  divided  between  them,"  d&c.  the  daughters  took  as  tenants  in 
common(a)  several  estates  of  inheritance,  Co.  Litt.  189,  a.;  and  that  in  this 
'respect  there  is  no  difference  between  a  deed  of  uses  and  a  common  law  cou'^ 
Teyance(&).  Then  those  several  estates  would,  by  the  rules  of  the  common 
law,  d^scend  and  revert  severally,  unless  there  be  a  subsequent  distinct  limi" 
tation,  with  proper  W(Nrds  of  limitationt  to  carry  each  part  over  to  the  other 
daughters  on  failure  of  their  respective  heirs  of  the  hoiy.  Without  such 
woids,  however  strong  the  intent  may  sppear  from  other  limitations  to  other 
persons,  cross  remainders,  which  are  conveyances  of  new  estates,  can  only 
arise,  if  at  all,  by  implication.  The  certificate  in  Wright  v.  'Holfardt  bom 
whence  alone  the  grounds  of  decision  of  the  court  can  be  collected,  does  not 
profess  to  adopt  the  argument  urged  for  ^he  defendant,  that  cross  remainders 
were  expressed  in  that  case ;  but  on  the  contrary  states  grounds  which  shew 
that  they  were  implied^  And  in  the  absence  of  any  authority  for  saying,  that 
such  was  the  opinion  of  the  Judges  in  that  case,  the  Court  would  not  presume 
that  they  ha4  adopted  a  ground  of  construction  unsupported  by  former  author- 
ities, and  subversive  of  generally  received  doctrines ;  and  that  without,  assign- 
ing any  reasons  ef  their  own.  Ifo  aid  can  be  derived  from  the  consideration 
that  this  is  a  marriage  settlement ;  for  whatever  latitude  of  construction  may 
be  admitted  upon  marriage  articles,  or  however  in  some  cases  a  settlement 
may  be  reformed  by  order  of  the  Court  of  Chancery  with  reference  to  such 
prior  articles,  yet  in  a. court  of  law  the  same  rul^s  of  construction  must  apply 
to  this  as  every  other  deed.  And  besides,  here  are  no  introductory  words  lim- 
iting the  settlement  of  the  estate  to  the  descendants  of  the  marriage,  as  long 
as  any  should  remain.  And  the  concluding  words,  though  words  of  course, 
seem  intended. to  preclude  any  other  estate  being  raised  by  implication,  her 
yond  what  is  positively  expressed.  He  then  intimated,  that  if  the  Court  en- 
tertained any  doubt  on  this  point,  which  went  to  the  whole  of  the  action,  he 
was  prepared  to  shew  that  at  least  as  to  two  fourths  the  lessor  of  the  plaintiff 
was  precluded  from  recovering  by  the  operation  of  the  fine,  and  the  length  of 
time  which  had  run.  But  the  Court  tfaid,  they  would  bear  th^  plaintiff 'a 
counsel  reply  on  the  general  ground. 

Sparges,  in  reply,  maintained,  that  in  the  case  of  Wright  v.  Holford  the 
Court  had  gone  expressly  upon  the  distinction  of  there  being  no  words,  such 
as  respectively,  or  Uie  like,  to  sever  the. titles ;  and  that  thB  limitation  over  be^* 
ing  in  default  of  all  the  issue,  as  the  word  such  here  imported,  the  rule  of  con« 

(•)  Leemeru^.  Mi^fOowf^  UX  Jfttmi  v.  Qatkin,  ib.  660.  FUker  v.  Wiggt  Sslk. 
SM. 

(6)  Jli^ii  ▼.  VeUisTf  1  Yes.  166.  QeedHUU  v.  Aoto,  1  WUs.  S41«and  Jlot  vi  JVat- 
^fi,  S  T«m  Rep.  766. 
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struction  laid  down  as  between  two  in  favour  of  cross  remainders  should  pre* 
vail :  and  this  is  supported  by  what  Lord  Mansfield  said  in  the  subsequent 
case  of  Phipard  v.  Mansfield.  That  in  the  case  of  Neoell  v.  Nevell  there 
was  no  limitation  by  way  of  cross  remainder  to  the  heirs  of  the  body,  asther^ 
is  here  by  the  construction  of  the  words  "  in  default  ^of  such  issue,**  which 
mean  in  default  of  the  heirs  of  the  body  of  all  and  every  such  daughter* 
And  that  in  Doe  d.  Tanner  v.  Borvdl^  the  words  ^[several  and  respective** 
being  introduced  in  the  limitation  to  the  heirs  of  the  body  of  the  daughters 
brought  that  case  within  the~  distinction  before  established.  That  the  conclud- 
ing words  in  this  case  still  left  the  construction  open  to  what  was  before  ex- 
pressed, and  that  in  tl\is  case  cross  remainders  were  before  expressed. 

Lord  Kenyon,  G.  J.  There  is  a  great  distinction  between  the  case  of 
Wright  V.  Holford  and  the  present.  That  was  a  case  of  construction  upon 
similar  words  in  a  will,  in  which  cross  remainders  may  be  raised  by  implica- 
tion :  this  is  the  case  of  a  deed  in  which  by  the  practice  of  centuries  no  such 
implication  can  be  raised.  And  it  would  be  of  most  dangerous  consequence 
to  have  this  point  disputed,  mpon  which  so  many  titles  must  depend.  It  has 
been  often  said,  that  it  woulahave  been  much  better  for  the  public,  if  certain 
technical  forms  of  words  used  in  deeds  of  conveyance,  the  import  of  which  is 
well  understood j  had  been  required  to  be  adhered  to  even  in  the  case  of  wills, 
though  the  intention  of  an  hundred  testators  had  been  thereby  defeated  ;  for 
by  degrees  such  words  would  long  ago  have  riid  into  general  use,  and  been 
weU  known  ;  and  thereby  an  infinity  of  doubt,  litigation,  and  expence  would 
have  been  saved.  However  we  can  now  only  lament  that  it  has  been  other- 
wise settled  in  the  construction  of  wills.  But  with  regard  to  deeds  the  rule 
is  positively  settled,  that  there  can  be  no  implication  whatever  in  a  deed.  It 
is  probable,  that  it  was  intended  that  no  part  of  the  settled  estate  should  go 
over  as  long  as  there  were  any  issue  of  m  marriage  remaining ;  but  the  par- 
ties have  not  said  so.  There  are  certain  words  used  to  express-such  an  inten<» 
tion  in  deeds,  which  are  well  known(a) :  those  have  not  been  adopted  in  the 
present  case,  but  the  framers  of  this  settliement  have  left  that  intention  to  be 
implied  from  other  words,  which  cannot  be  done.  I  will  not  go  through  all 
the  cases ;  because  they  are  collected  with  great  ability  by  Mr.  Seijt.  Wil* 
littms,  in  a  note  in  his  edition  of  Saunders'  Reports(3),  to  which  I  refer  in 
general.  They  establish  the  proposition  I  have  before  laid  down  in  respect  to 
me  construction  of  deeds,  which  never  has  been  or  can  be  suffered  to  be  doubt- 
ed, without  affecting  an  infinite  proportion  of  the  property  of  the  kingdom, 
and  removing  landmarks. 

Grose,  J.  The  distinction  has  been  long  known  between  raising  cross  re- 
mainders between  two,  and  between  more  than  two,  even  in  the  case  of  wills ; 
and  in  arguing  the  case  of  Phipard  v.  MoTisfield,  J  held  myself  bound  to  W- 
mit  that  in  the  latter  case  the  presumption  was  against  raising  them  by  im* 
plication  to  which  I  remember  that  Lord  Mansfield  fully  assented  at  the  time. 
Then  in  order  to  distinguish  this  from  the  other  cases,  it  is  argued  that  here 
they  are  expressed.  But  there  it  is  a  common  appropriate  mode  of  creating 
cross  remainders  in  deeds,  and  at  least  it  may  be  said,  that  that  mode  has  not  . 
been  adopted  in  this  settlement.  Then  if  they  have  not  been  expressed  in 
proper  technical  terms,  they  can  only  be  raised,  if  at  all,  by  implication.  But 
to  imply  cross  remainders  in  a  deed  would  be  directly  contrary  to  all  the  au- 
thorities and  the  settled  rule  of  law. 

Lawrence,  J.  The  argument  for  the  lessor  of  the  plaintiff  rests  principal- 
ly upon  the  case  of  Wright  v.  Hclford,  where,  upon  a  limitation  very  similar 
to  the  present,  cross  remainders  were  raised  by  imjdication.     But  that  case 

(a)  Sm  the  uoal  fohn  in  the  eontinvBace  «f  Mr,  8«r|Mnt  WUliaims*  note  apon  Cwik  v. 
Qtrard^  1  Sftond.  185-6. 

(b)  lb.  18S,  acts  0.  ' 


IN  THB  FORTY^FOtST  YEAR  OF  OEOROB  III.        213 

has  been  well  distinguished  on  the  general  rule  on  which  the  arcfument  has 
turned :  for  there  the  question  arose  on  the  construction  of  a  wm,  in  whioh 
case  cross  remainders  may  be  implied,  and  here  it  arises  OA  a  deed,  where 
they  cannot.  That  distinction  which  runs  through  the  cases  has  not  been 
denied :  but  it  has  been  argued  that  the  Court  there  held  that  cross  remain- 
ders were  expressly  raised  by  the  words  there  used.  That  however  was  not. 
said  by  the  Court :  nor  indeed  did  Mr.  Har grave  so  much  argue  that  -there 
were  express  limitations  of  cross  remainders  as  that  the  testatrix's  intevition 
to  raise  them  was  expresdy  declared.  An  express  declaration  of  such  an  in- 
tent might  do  very  well  in  a  will,  which  would  not  suffice  in  a  deed.  As  if  a 
testator  say,  "  that  there  shall  be  cross  remainders"  "between  daughters,  &c 
that  would  be  sufficient  to  raise  them  in  a  will,  though  it  would  not  do  in  a 
deed  for  want  of  proper  words  of  limitation  :  for  in  order  to  raise  cross  re- 
mainders in  a  deed  between  the  issue  of  the  firsrtakers*  there  must  be  a 
limitation  to  the  heirs  of  the  body,  which  is  not  necessary  in  a  will.  It  is  said, 
that  this  is  distinguishable  from  the  case  of  Doe  v.  Dotvellj  because  of  the 
word  respective  there  introduced  in  the  limitation  to  the  heirs  of  the  bodies  of 
the  children.  But  notwithstanding  that  Word,  if  the  intention  of  the  parties  to 
the  deed  could  have  prevailed  without  proper  words  to  convey  it,  it  was  as  plain- 
ly to^be  collected  there  as  in  any  of  the  ouier  cases  referred  to,  in  favour  of  rais- 
ing cross  remainders ;  for  the  remainder  over  was  in  default  of  all  the  issue  ; 
which  was  noticed  by  Lord  Kenyon  ;  and  yet  it  was  expressly  said  by  his  lord- 
ship, and  so  determined  by  the  Court,  and  the  contrary  not  attempted  to  be  ar- 
gued at  the  bar,  that  being  the  case  of  a  deed,  no  such  implication  could  be  made.' 
The  question  therefore  in  this  case  is  not.  Whether  the  parties  to  the  deed 
have  expressly  declared  their  intention  to  raise  cross  remainders  ;  but.  Whether 
they  have  made  use  of  such  words  as  are  necessary  to  raise  them  in  a  d^ed? 
Le  Blanc,  J.  The  distinction  is  well  settled,  that  in  a  deed  cross  remain- 
ders shall  not  be  raised  by  impUcation  ;  in  a  will  they  may.  Here,  however, 
it  is  contended  that  cross  remainders  are  expressly  limited  :  but  I  agree  with 
my  brother  Lawrerice,  that  it  is  not  sufficient  in  a  deed,  that  you  may  collect 
such  an  intention  of  the  parties  from  the  words,  but  cross  remainders  must  be 
expressly  limited  by  proper  wo^s  of  conveyance.  The  argument  ur^-^d  by 
the  counsel  for  the  lessor  of  the  plaintiff  rather  goes  to  shew,  that  here  there  is 
an  express  declaration  of  such  an  intent,  than  that  there  is  an  express  limitation 
of  cross  remainders.  The  case  of  Doe  v.  Dorvell  cannot  be  distinguished  in 
principle  from  the  words  here  used  ;  for  whatever  the  intent  might  have  appear- 
ed to  be,  yet  being  the  case  of  a  deed,  the  distinction  was  expressly  taken  that 
cross  remainders >could  not  be  implied.  Therefore,  here  there  being  no  express 
limitation  of  cross  remainders,  tne  cas^  falls  within  the  rule  established  by  all 
the  authorities,  and  there  must  be  judgment  for  the  defendant. 

Postea  to  the.defendant(l)(2). 

(!)  At  to  wliat  words  will,  and  what  will  not  croate  eroai  remaind^ra^  in  a  deed;  and  vn- 
der  wkat  cireomatancea  cnM  remaiodera  will,  and  nnder  what  they  will  not  l>e  itoptied  in  a  . 
will,  aee,  besides  the  aathorities  referred  to  in  the  text,  4  Cruise's  dig.  45^  to  467:  Co,  Litt 
169  b.  n.  (1).  by  Butler  Walton  t.  Paxon^  2  East,  86.  Roe  d.  Wren  f  aL  v.  Clayton, 
6  East,  628.  Doe  d.  Georges  if  al.  ▼.  Webb,  1  Taon.  284.  Hungerford  v.  Andereon,  4 
Day*s  Ca.  868. 

(2)  [The  rale  of  |iroper^  laid  down  in  Doe  ▼.  Wortleif,  and  the  distinction  between  rais- 
ing crofli  remainders  by  implication  in  a  will  and  in  a  deed^  haa  been  adhered  to  in  ihekU. 
Sutes  where  the  qnestion  has  been  niaed.  See  the  avthorities  collected  in  2d  HUliard't 
MrOgnsnt,  pp.  U,  6,  e.4S,  9.    4  JTeiU,  198.— W.] 
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M'Connell  aiid  Variett «.  Johnston. 

1  Ent,  4S1.    Ifey  8«  1801. 

If  one  of  the  plaintifi  mide  wHhin  reach  o^  the  prooaat  of  the  Comt,  •eearity  will  not  be  re^ 
qaired  for  the  ooftt,  tboii|(b  the  other  fihintiff  be  •  foreigner  retidiog  abroed :  and  thoogfa 
Uie firrt-meiitioiied  pbintdT be ebeaknipl  w eieeatioiftfor  ■  debt. 

LAMBE  moved  for  cl  rule  to  stEy  proceedings  in  an  action  of  assump' 
sit,  till  security  was  given  by  the  plaintiffs  for  the  costs ;  one  of  them  {Var* 
lett)  being  a  foreigner  residing  abroad,  and  the  othqr  a  bankrupt  in  custody  in 
execution  for  a  de^t.    But 

The  Court  denied  the  motion  in  the  first  instance,  one  of  the  plaintifis  be- 
ing wiithin  the  jurisdiction  of  the  courts  ^nd  within  reach  of  its  process,  and 
not  coming  under  any  of  the  rules  requiring  security  to  be  given  for  the 
cost8(a). 


Barlow  v.  Bishop. 

1  Eait,  4Sa.    May  8, 1801. 

Though  a  note  were  given  to  a  married  woman,  knowing  her  to  be  raeh,'  with  intent  that  ebe 
shoold  indOfM  it  to  the  plaiotifT  in  payment  of  a  debt  which  the  owed  him,  (in  the  oonne 
of  carrying  on  a  trade  in  her  own  name  by  the  cooeent  of  her  hatband,)  yet  the  property 
in  the  note  veeted  in  thehaaband  by  the  delivery  to  the  wife,  and  no  intereat  paaaed  by  her 
ludorMment  to  the  plaintiff :  neither  oan  the  plaintiff  recover  upon  the  money  oounta  nn- 
der  each  circnmatances. 

THiS  was  an  action  by  the  indorsee  of  a  promissory  note  against  the  ma- 
ker, which  note  was  drawn  payable  to  one  Ann  Party  or  order,  at  twp  months 
after  date,  for  41Z.  lOx.  and  by  her  indorsed  to  the  pudntiflf.  The  first  count 
of  the  declaration  was  upon  the  note,  to  which  were  added  the  common  mo- 
ney counts.  It  tippeared  in  evidence  before  Lord  Kenytmy  at  the  trial  «tt  the 
last  Middlesez.  sittings,  that  Ann  Parry  was  a  married  woman,  carrying  on 
trade  at  Birmingham  in  her  own  name  with  the  consent  of  her  husb^d ; 
and  tha^  the  plaintiff,  who  lived  in  London^  and  furnished  her  with  goods  to 
the  amount  of  the  note,  dealing  with  her  as.  a  feme  sole.  That  the  plaintiff 
after  much  delay,  having  pressed  for  payment,  the  defendant,  with  a  view  to 
serve  Mrs.  Parry,  j^ve  her  the  note  in  question,  with  knowledge  of  her  be- 
ing married,  and  with  a  view  that  she  should  pay  it  over  to  the  plaintiff,  in 
order  to  stop  his  proceeding  against  her,  which  she  did  by  indorsing  it  over 
to  hxoi.  A  verdict  was  taken  for  the  plaintiff.  With  leave  to  the  defendant  to 
meive  the  court  to  enter  a  nonsuit,  if  they  should  be  of  opinion  that  the  plain- 
tiff could  not  recover  upon  any  of  the  counts; 

Gibbs,  on  a  former  day,  obtained  a  Inile  nisi  for  this  purpose,  on  the  ground 
that  by  thie  delivery  of  the  note  to  Ann  Parry  for  her  use,  it  became  the  pro- 
perty of  her  husband,  and  she  could  not  pass  it  away  by  her  own  indorsement. 
And  that  no  consideration  having  passed  for  the  note  between  these  parties 

(a)  In  tVM  V.  Ward,  7  Term  Rep.  146,  an  nncertifioated  bankrapt,  in  wheae  name  aa 
action  of  trover  waa  brooght,  (though  m  reali^  under  the  diractkNi  of  the  aaalgneea,)  ^raa  re* 
quired  to  give  aecurity  for  the  coata :  Lord  Kenyan  aaying,  that  the  Coort  would  not 
lay  it  dbwn  aa  a  general  rule  that  an  uncertificated  bankrupt  muat  hi  all  caaea  give  aucb  ae- 
curity: but  that  it  waa  fair  to  require  it  where  the  action  waa  brought  for  the  benefit  of  the  ae- 
aignete.  And  in  I  Tidd*s  Prac.  446,  a  caae  ia  mentMMied  of  StUion  v.  SuUon,  Trin.  88  Geo. 
S,  where  upon  the  general  ground  the  Court  doubted  whether  an  uncertificated  bankrupt 
bringiog  an  action  abonld  be  coiftpeUed  to  give  aecurity  for  the  coetii  and  ordered  it  to  stand 
over  tiUthe  Ibnowmg  term. 
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nor  indeed  any  conflideradon  reecived  for  it  by  the  defendant,  the  plaintiff 
could  not  recover  upon  either  of  the  money  counts. 

Erskine  and  Espinaste  now  shewed  cause  mgainst  the  rule ;  and  admitting 
that  by  the  delivery  of  the  note  to  the  wife  for  her  use,  the  property  vested  in 
the  husband ;  they  contended,  first,  that  as  ^e  carried  on  trade  in  her  own  name 
with  her  husband's  cimsent,  aUacts  dope  by  her  in  the  course  .of  such  trade 
must  be  taken  to  be  with  the  knowledge  andcon^nt  of  her  husband  ;  and  he 
having  permitted  her  to  indorse  the  note  in  question,  it  in  effect  became  his 
own  indorsement.  But  secondly,  if  the  property  in  the  note  could  not  pass 
by  her  indorsement,  though  made  with  her  husbarid's  consent,  then  as  the  de- 
fendant knew  that  she  was  a  married  woman,  and  that  the  object  of  making 
the  note  payable  to  her  was,  that  she  might  indorse  it  to  the  plaintiff,  which 
by  law  was  a  nullity  ;  it  is  the  same  in  legal  efiect  as  if  the  note  were  either 
made  payable  to  a  fictitious  person,  in  which  case  it  became  payable  to  bearer, 
as  in  Gibson  v.  MxTtet,  3  Term  Rep.  affirmed  in  Dom.  Proc,  1  H.  Blac.  569 — 
625  r  or  as  if  it  were  made  payaMe  to  the  plaintiff  himself,  for  whose  use  it 
was  expressly  given.  Perhaps  too,  under  the  ^cial  circumstances  of  the 
case,  the  giving  this  note  may  be  considered  as  evidence  under  the  money 
counts  of  the  defendant's  having  received  so  much  money  for  the  use  of  the 
plaintiff  in  payment  of  his  demand  upon  Ann  Parry ;  or,  as  in  Tennxr  v. 
Meart^  2  Blac.  1269,  it  amounts  to  an  agreement  by  the  defendant,  to  hold  so 
much  money  for  the  use  of  the  person  to  whom  Ann  Parry  herself  should 
indorse  the  note. 

Lord  Kenton,  G.  J.  I  saved  the  point  at  the  trial,  not  from  any  doubt  en- 
tertained by  myself  at  the  time,  but  to  give  an  opportunity  to  the.  plaintiff's 
counsel  to  see  if  there  were  any  ground  upon  which  the  action  could  be  sus- 
tained :  but  none  has  been  or  can  be  stated.  It  is  clear  that  the  delivery  of 
the  note  to  the  wife  vested  the  interest  in  her  husband ;  and  as  he  permitted 
her  to  carry  on  trade  -on  her  own  account,  and  this  was  a  transaction  in  the 
course  of  that  trade,  if  she  had  indorsed  the  note  in  the  name  of  her  husband, 
I  am  not  prepared  to  say  that  that  would  not  have  availed  ;  as  many  acts  of 
this  nature  may  be  done  by  a  power  of  attorney ;  and  the  jury  might  have 
presumed  what  was  necessary  in  favour  of  an  authority  from  her  husband,  for 
tbis  purpose.  But  the  indorsement  being  in  her  own  name,  it  is  quite  impos- 
sible to  say  that  she  could  pass  away  the*  interest  of  her  husband  by  it.  And 
this  is  not  like  a  note  payable  to  the  order  of  a  fictitious  person  to  whom  no 
interest  can  pass ;  but  here  the  interest  passed  to  the  husband.  Neither  is 
there  any  colour  forsayingthat  the  plaintiff  can  recover  upon  the  money  counts. 
No  money  passed  between  these,  parties.  In  Fenner  v.  Mears  there  was  an 
express  agreement  to  pay  the  money  to  any  person  to  whom  the  bond  should 
be  assigned ;  it  does  not  therefore  beatr  upon  the  present  case. 

Per  Curiam^  ^  Rule  absolute  for  entering  a  nonsuit(l). 


( 1 )  [ A  promJMory  note  given  to  «  fome  covert  for  het  sepenite  vf e,  for  the  cctnsideratioa 
other  OHtribntive  ihare  in  an  intestate  estate,  becomes  immediately  the  property  of  the  hns- 
band.  Com*ih  ▼.  Manly ^  12  Pick.  ITS.  The  hasband  is  not  liable  on  a  negotiable  note 
given  by  his  wife  even  in  a  snit  by  a  bon^  fide  indorsee,  onleas  it  was  civen  with  his  aothori- 
ty  or  approbation,  and  that  mast  be  shown  before  sach  note  is  admissible  in  evidence  against 
him.  The  husband's  aathority  cannot  be  inferred  from  bis  Icnowledge  that  the  wife  was  car- 
rying on  bosioeas,  and  gate  tlie  note  in  the  course  of  it.  RuJurt  v.  Sanford,  5  \y>  &  ^ 
164.— W,] 
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AUen  V.  KMYes. 

1  East,  486.    Miiy  8,  1801. 

A  draft  on  a  banker  postdated,  and  detiTered  before  the  day  of  the  date,  though  not  intend- 
ed to  be  need  till  that  day,  reqoirei  to  be  stamped  by  the^taL  81  Geo.  8.  c  26. 

THIS  was  an  action  brought  against  the  drawer  of  a  bill  of  exchange  pay- 
able to  bearer  for  20^,  bearing  date  the  l8th  day  of  the  month.  It  appeared 
in  evidence  before  Lord  Kenyan  at  the  trial  at  GuUdhall,  that  the  bill  (which 
was  a  common  banker's  check) was  in  fact  drawn  on  the  14th  preceding,  ihough 
bearing,  date  four  day6  afterwards,  and  was  thus  post  dated,  because  it  was 
not  intended  that  it  should  be  presented  for  payment  till  the  18th  :  whereupon 
it  was  objected,  that  in  effect  this  was  a  bill  payable  four  days  after  daite,  and 
therefore  ought  to  have  been  upon  a  stamp ;  otherwise  the  stamp-act  would 
be  entirely  evaded,  by  drawing  bills  of  the  date  on  which  they  were  intended 
to  be  payable.  Lord  J^enyon  inclii^d  to  this  opinion  ;  but  permitted  a  ver- 
dict to  be  taken  for  the  plaintiff,  with  liberty  to  the  defenoant  to  move  the 
court  to  enter  a  nonsuit,  if  upon  examination  of  the  act  of  parliament  the  ob- 
jection appeared  to  be  well  founded. 
'  The  Stat.  31  Geo.  3.  c.  25.  imposes  a  certain  duty  (increased  by  the  stat. 
37  Geo.  3.  c.  90.)  upon  any  bill  of  exchange,  draft,  or  order  for  the. payment 
of  money  on  demand,  and  so  much  where  payable  otherwise  than  on  demand ; 
with  a  proviso  (s.  4.)  to'  exempt  any  draft  or  order  for  the  payment  of  money 
to  the  bearer  on  demand  bearing  date  on  or.  hffore  the  day  on  which  the  tame 
shall  be  issued,  SfC, 

Gibbs  having  obtained  a  rule  nisi  for  entering  a  nonsuit. 

The  Attorney- General  and  Wigley  shewed  cause,  saying,  that  as  no  use 
W2|s  intended  to  be  or  could  be  made  of  the  draft  tiU  the  18th,  when  it  was 
payable,  it  was  the  same  as  if  it  had  not  been  issued  till  that  day.     But 

Lord  Kenyon,  C.  J.  after  looking  at  the  act,  said,  that  the  .case  was  too 
clear  for  argument :  the  manner  in  which  the  clause  of  exemption  was  word- 
ed"expres8ly  excluded  this  case. 

Per  Curiam,  Rule  absolute  for  entering  a  nonsuit. 


M'Glure  v.  Dunkin,  Knight. 

I  East,  486.     May  8,  1801. 

In  an  action  on  a  judgment  recovered  on  a  bond  interest  may  be  recovered  in  danMgea  b^ 
yond  the  penalty  of  the  bond. 

IN  assumpsit  on  a  judgment  recovered  in  Ireland,  in  Michaelmas  term  1777, 
the  declaration  set  forth  a  bond  given  by  the  defendant  to  the  plaintiff,  dated 
the  first  of  /trfy  1777,  fof  653/.  10*.  dd,  (reduced  to  English  money) ;  a  judg- 
ment recovered  thereon  as  above  menticmed;  with  costs  and  damages  IZ.  19*., 
and  a  reWval  of  such  judgment  by  scire  facias  in  Easter  term  1794;  in  con- 
sideration whereof  the  defendant  promised  to  pay  the  said  several  sums,  &c. 
The  plaintiff  also  declared  on  the  common  counts.  The  defendant  pleaded 
nan  assumpsit.  And  at  the  trial  before  Lord  Kenyan,  G.  J.  at  the  sittings  af- 
ter last  term,  the  plaintiff  obtained  a  verdict  for  7521.  17x.  6^.,  which  included 
interest  -upon  the  judgment. 

Upon  a  rule  to  shew  cause  why  the  verdict  should  not  be  reduced  to  the 
sum  of  6551.  9s.  9d.,  which  was  the  amount  of  the  penalty  of  the  bond  and  the 
costs,  icd,  the  sole  question  was.  Whether  the  plaintiff  were  entitled  to  recover 
interest  on  the  judgment  beyond  the  penalty  of  the  bond,  and  costs  of  the 
judgment  ? 
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Qiiibs  shewed  cause,  and  contended  that  the  sum  recoirered  by  the  judg- 
ment constituted  a  new  debt ;  and  therefore,  though  in  an  action  on  the  bond 
itself  interest  could  not  have  been  recovered  beyond  the  penalty,  yet  after  the 
judgment  the  bond  debt  became  merged  in  another  security,  on  which  interest 
mifht  by  law  accrue  without  ahy  such  limitation. 

nurrougk,  in  support  of  the  rule,  said,  that  this  being  the  case  of  a  foreign 
judgihent,  the  doctrine  of  merger  did  not  apply ;  for  it  was  no  more  than  ev- 
idence of  the  debt(a),  and  of  no  higher  nature  than  the  bond  itself.-  The 
Court,  therefore,  were  not  precluded,  from  referring  back  to  the  prigihal  secu- 
rity on  which  the  judgment  was  founded ;  all  which  appeared  upon  the  &ce 
of  the  declaration ;  and  if  according  to  the  legal  effect  of  that  oipigilial  secu- 
rity interest  could  not  be  recovered  beyond  a  certain  amount,  the  plaintiff 
ought  not  to  be  permitted  to  recover  more  in  a  different  form  of  action  for  the 
same  debt.  To  sh4w  that  interest  could  not  be  recovered  beyond  the  penalty 
of  the  bond,  he  referred  to  Bramley  v.  Goodere^  1  Atk.  76.  TeuTY.  The  Earl 
of  Winterton,  3  Brown  Ch.  Rep.  489.  Knight  v.  Maclean,  lb.  496.  and 
WUde  V.  Ctark8on(b). 

Lord  Ebmiton,  C.  J.  ;  If  this  had  been  an  action  on  the  bond,  the  objection 
would  have  holdeii  good ;  but  after  judgment  recovered,  transit  in  rem  judu 
eatam  ;  the  natute  of  the  demand  is  altered ;  and  this  being  an  action  on  the 
judgment,  it  was  competent  to  the  jury  to  allow  interest  to  the  amount  of  what 
was  due.  In  this  respect  I  see  no  diderencQ  between  a  foreign  judgment, 
and  a  judgment  in  a  court  of  record  here. 

Per  Curiam,  Rule  discharged(l)(2). 


The  King  t;.  The  Inhabitants  of  Lillington. 

1  East,  488.    May  9,  1801. 

A  certificate  directed  to  the  pariah  of  A*  or  any  other  io  C  will  operate  apoo  delivery  to  tKe 
parish  of  B.  which  fa  also  in  C  By  the  atat  8  &  9  W.  8.  c  80.  each  certificate  need  i|Ot 
DO  directed  to  any  particular  pariah. 

.  TWO  justices  removed  WiUiam  Lee^on,  Sarah  his  wife,  and  their  chil- 
dren by  name,  from  the  parish  of  St.  Michael  in  the  city  of  Caventrtf  to  the 
parish  of  Lillington  in  the  county  of  Warvnck.  The  sessions  on  appeal 
confirmed  the  order  of  removal,  subject  to  the  opinion  of  this  Court  on  the 
following  case* 

The  pauper  wa8  bom  in  the  parish  ef  Lillington  in  the  county  of  War^ 
wick,  where  his  parents  were  legally  settled.  In  1751,  when  the  pauper  was 
very  young,  his  father  obtaihed  a  certificate  from  the  parish  officers  of  lAUing' 
ton,  whereby  they  acknowledged  the  pauper's  father  and  mother  jmd  the  pau* 
per  to  be  their  innabitants  legally  settled  in  the  said  parish ;  and  the  said  cer- 
tificate was  directed  as  follows,  (viz.)  "  To  the  churchwardens  and  overseers 
••  of  the  poor  of  the  parish  of  Holy  Trinity,  or  any  other  parish,  in  the  city 
'*  and  county  of  Coventry,^'    The  pauper's  father  and  mother  brought  the 

(a)  Vide  JValher  and  othen  auignus  <tf  Bean  v.  Witter,  Dong»  1.  and  the  caeea  there 
cited. 
{b)  8  Term  Rep.  808.  which  oVer-mled  Ld,  LomdaU  v.  Church,  2  Term  Rep.  888. 

(1)  Vide  Carter  v.  Carter,  4  Day*s  Ca.  80,  where  most  of  the  cases  prior  to  that  time  are 
eollected,  and  the  more  recent  cases  of  7%e  United  Siatee  v.  Arnold  4r  ai,  1  Story's  Rep. 
848.  860.    Heford  v.  Alger,  1  Tann.  218.  See  also  Smedee  ▼.  Uooghialing,  1  Caines,  48. 

(2)  [Interest  beyond  ttie  penalty  of  a  bond  mav  be  recovered  in  the  shape  of  damages. 
The  decisions  in  the  U.  States  upon  this  point,  have  been  very  nnilbrm,  and  in  one  case, 
Harris  v.  Clap,  1  Mass.  808,  even  against  a  surety,  the  mie  has  been  held  to  apply.  Bee 
Boyd  V.  Boyd,  1  WatU,  866.  Pitts  v.  TMden,  2  Mass.  118.  Warner  v.  Thurlo,  16  do. 
164.  8  Caines,  48.  8  Wood.  444.  6  Johns.  Ch.  R.  462.  7  do.  17.  2Gm.  &Jehaa. 
279.^W.] 
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pftuper  with  thesi  and  the  certificate  it  Coventry f  and  deHvei^  the  certificate 
•to  the  parish  officers  of  St.  John  the  Baptist  in  the  said  city.  When  the  pau- 
for  WM  about  eig^l  ye«rs  of  age,  he  was  bound  an  apprentice  to  J.  S.  of  St. 
John  the  Baptitt  for  the  term  of  eight  years,  and  served  his  master  according- 
ly in  the  said  parish,  and  hath  done  no  other  act  to  gain  a  settlement.  The 
oouDsel  for  IMlington  objected  to  the  validity  of  the  certificate,  insisting  that 
the  same  was  not  valid  by  reasoji  of  the  uncertainty  of  the  direction.  But 
the  court  of  quarter  sessions  were  of  opinion  the  same  was  a  valid  certificate. 

^tMSf  Beader,  and  B,  Morrity  in  support  of  the  order  of  sessions,  after 
stating  the  question  to  be,  whether  it  were  necessary  to  the  validity  of  a  cer- 
tificate that  it  should  be  directed  to  that  parish  to  which  it  was  delivered, 
and  4nder  which  the  paupers  were  received  and  permitted  to  dwell  there, 
were  stopped  by  - 

Lord  Kenyon,  C.  J.,  who  observed,  that  it  was  a  settled  point  that  a  certi- 
ficate need  not  be  dixficted  to  the  particular  pariah  to  which  it  was  delivered* 
That  the  only  dictum  to  the  contrary  was  a  loose  expression  of  his  dwn  in 
the  case  of  TJie  King  v.  Wymo7idham(a)y  which  the  principal  question  in  the 
case  did  not  call  for.  So  far  what  was  said  was  right,  that  a  certifi^te  was 
riot  a  transfembk  instrument  from  one  parish  to  another ;  for  then  it  would 
operate  as  a  licence  for  vagrancy :  that  is  after  it  has  performed  its  office  in 
one  {terish,  it  cannot  be  taken  to  another  for  the  same  purpose ;  and  so  from 
parish  to  parish  as  often  as  the  certificated  person  shall  choOse  to  remove 
himself.^ 

The  Attomep^General  and  Clarke  for  the  appellants  contended  that  the  opin- 
ion alluded  to,  though  contrary  to  the  case  ot  Rex  v.  iS^.  Nicholas^  Harwich^ 
Burr.  S.  C.  171,  was  foundeii  in  reason  and  convenience ;  and  the  reason 
given  by  Wright^  J.  for  the  decision  in  that  case^  viz.  that  it  is  an  acknowledge 
ment  by  llie  certifying  parish  that  the  party'  named  in  the  certificate  is  their 
parishioner,  which  is  conclusive  against  them  as  to  all  the  world,  was  certainly 
;ll  founded,  and  had  been  since  over-ruled(^).  That  the  certificate  in  cmestion 
tnusj  b^  taken  either  to  hAve  been  directed  to  the  parish  of  the  Holy  Trinity y 
or  not  directed  at  all ;  and  in  either  case  it  would  operate  as  a  licence  for  va- 
grancy, if  by  delivery  to  a  parish  not  named  it  coufd  have  any  effect ;  for  the 
^rt/  to  whom  it  is  given  need  not  produce  it  to  the  officers  of  the  parish  into 
which  he  went  till  be  was  about  to  be  removed  ;  and  then  he  ;ntght  carry  it 
into  whatever  other  parish  he  pleased.  It  would  also  open  a  door  to  collusion 
between  parishes  ;  for  afler  the  death  of  a  pauper,  who  alone  could  in  most 
cases  prove  the  delivery,  it  might  be  handed  over  from  one  parish  to  another 
as  the  occasion  required,  and  nothing  would  appear  upon  the  face  of  it  to  shew 
that  it  was  not  granted  to  th6  particular  parish  by  whom  it  was  produced,  who 
might  prove  it  by  a  witness  who  had  taken  it  out  of  the  pari^  chest,  ignorant 
of  the  circurtistancea  under  which  it  had  been  placed  there. 

QffoSK,  J.  The  act  of  the  8  &  9  W.  3.  c.  30.,  upon  which  alone  the  ques- 
tion turns,  does  not  require  that  the  certificate  should  be  directed  to  any  par- 
ticular parish.  And  in  the  case  alluded  to  of  St,  Nicholas,  Hartvich,  it  was 
expressly  determined,  not  only  that  no  such  direction  was  necessary,  but  that 
cren  a  misdirection  would  ncrt  avoid  the  certificate. 

L»  Blajic,  J.  The  case  of  St.  Nicholas,  Hartvieh,  has  settled  the  point. 
And  the  exp^^ssion  made  use  of  by  Lord  Eenyon  in  JR.  v.  Wymondham  must 

(a)  6  Term  R^p.  562.  His  lordship  moft  frankly  and  oblifpngij  took  th«  imceoracy  of  ez- 
msMon  tipon  himself,  hi  oxoneratlon  of  the  reporters,  who  might  probably  fitmi  inadvertenob 
have  oied  a  word  which  cairies  hb  opbion  fdrther  than  ho  intended. 

(6)  Vide  R.  y.  Bi^pndt,  Barr.  8.  C.  881.    R.  v.  Lubbenkmm,  4  Term  Rep.  2il.  and 

ocner  cas^s. 
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be  taken  with  reference  to  the  pardcuhipokit  then  in  judgment,  beyond  vliich 
it  cepnoC  be  supported.  ' 

PtT  Curiam^  {  Both  Otden  confirmed(ay. 


Doe  on  the  Demise  of  Bradshaw  t;.  Ploughman. 

1  lint,  44V    Mty  9, 1801. 

IJ^etmeot  will  not  lie  for  a  meimafe  mnd  i$mun$nU 

THIS  waa  an  ejectment  for  two  meesuages,  two  dweUing-houaea,  and  Um 
tenements.    And  aftev  verdict 

Lambe  moved  in  arrest  of  judgment,  because  of  the  uncertainty  of  the  lat^ 
ter  description ;  which,  though  it  was  holden  to  be  well  enough  in  Doe  ▼. 
Denion{b)f  yet  diat  case  passed  by  surprise  and  was  not  law,  being  contmry 
to  adjudged  cases;  viz.  GoodUtle  v.  Walton^  2  Stra.  d34,  and  Goodright  v. 
jnood{c).    And  after  hearing 

Mingmy  against  the  rule, 

The  Courts  upon  a  review  of  the  precedents,  made  the 

Kule  absolute  to  arrest  the  Judgment(l). 


Brudenell  and  Brooks  v.  £)lwes  and  Others. 

I  Etst^  44t.    May  12,  1801. 

A  power' of  sppoioUiient  under  a  marriage  settlement  nolo  and  among  ^\\  or  ^f^  tba  cliild  or 
children  of  toe  marriage  for  tncb  ettates  aa  the  botband  and  wife,  or  Ou  turvivor  of  tbeiq, 
abonid  from  time  to  time,  ettber  with  or  witboot  power  of  revocation,  direct,  limit,  or  ap- 

'  point,  may  be  ezeented  by  the  aonrivor,  after  a  joint  appointment  reeerving  to  them  and  the 
wmwvror  a  powar  of  revooation  and  appointment  Bnt  nnder  ench  'oower,  if  the  aeoond 
appointment  be  to  the  danghter  of  the  marriageifor  life,  remainder  to  the  eldeat  aon  for  life, 
remainder  to  tmeteet  to  preserve  contingent  remainders,  remainder  to. the  first  and  other 
eons  in  tail,  &c.  remainder  to  the  danghter  in  fee,  all  the  limitations  sabseqv^nt  to  that  to 
the  eldest  aon  for  life  are  void,  as  beina  an  eicess  beyond  the  power  ;  and  the  qltimate  r^ 
mainder  dependant  npoo  each  intermecHate  limitations,  thongh  made  in  favovr  of  one  of  the 
objeeti  of  tlie.  power,  is  alap  void  ^  and  ahall  not  be  aocaleratad  by  the  event  of  sncfa  void 
intermediate  limiutiona  not  having  taken  eflfect,  for  want  of  issue  faiale  6f  the  eldeat  son. 
&,e.  to  whom  tha  appointment  wss  made.  For  an  appointment  not  good  in  its  creation  will 
not  become  so  by  saboeqnent  circnmstancea.  And  snob  an  appointment,  being  by  deed, 
eanoot  bejoonstnied  ey  pnt,  so  as  to  give  the  sons  estatea  tail,  aa  perhaps  migbtliavis  heaa 
the  case  if  the  appeiaUBent  find  bann  by  will. 


BY  articles  of  agreement,  dated  the  16tK  of  Dec,  1790,  made  previous  to 
and  in  contemplation  of  the  marriaj^e  of  Jemingham  Ckeveley  with  Louisa 
Mary  Jamineau,  John  Chevelet/  the  father  and  Jemingham  Cheveley  coTenaiit- 
ed  with  John  and  banc  Jamineau  (trustees  therein  named)  and  their  heirs, 
&c.  that  they  would,  within  six  months  after  the  marriage,  convey  and  assure 
the  manor  of  Garlands  and  certain  other  lands  in  Essex  therein  mentioned, 
to  the  use  of  Jemingham  Checeley  for  life,  remainder  to  Louisa  Mary  for  lif^, 
remainder  to  the  trustees  and  their  heirs,  upon  trust  to  convey  and  assure  all 
or  any  part  thereof  unto  and  among  all  or  any  the  child  or  children  of  the 

(a)  The  ddivery  of  the  certificate  gives  it  operation.     Jl.  v.  Wemley,  6  Term.  Rep.  )64. 

(6)  I  Term  Rep.  11.  and  vide  Coltingham  ▼.  MRng^  1  Burr.  626.  Ejectment  for  roea- 
aaagea,  lands,  he.  hi  Ireland  with  the  town  and  Unsmeni  of  JB.  and  held  well  after  verdict; 
aa'sncb  d'enominatiooa  of  land  might  be  known  (ikars. 

(c)  B  Wile.  23.  See  also  Pupbam,  197.  Mirob,  96,  and  several  cases  where  an  eject- 
inent  for  a  measnage  or  tenement  was  alsa  hofden  bad  after  verdict.  Noy.  66.  8  Mod.  268. 
1  Sid.  296.    1  Ld.  Ray.  191.  and  Oto.  Bamca,  178. 

(1)  TMeGMtfWsd.  fVrinfUr.  Ohoay, 8 EMt, 867. 
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body  of  Jermngham  Cheveley  on  the  body  of  Louisa  Mary  to  be  begotten,  in 
such  parts  and  proportions,  and  for  such  estate  and  estates^  and  with  and  under 
such  charges,  provisoes,  conditions,  and  limitation  as  Jemingham  Cheveley  And 
Louisa  mary^  or  the  survivor  of  them,  should  from  time  to  time,  by  any  deed 
or  writing,  either  with  or  without  power  of  revocation,  to  be  by  him,  her,  or 
them  duly  signed  and  sealed  in  the  presence  of  three  or  more  bredible  wit- 
nesses, or  by  his  or  her  last  will  in  writing  testified  in  manner  aforesaid,  direct, 
limit,  or^ appoint :  And  in  default  of  such  appointment,  to  the  use  of  the  first 
and  other  sons  of  the  body  of  Jerningham  Cheveley  on  the  body  of  Louisa 
Mary  Jamineau  in  tail  male  successively  ;  remainder  to  trustees  upon  divers 
trusts,  (which  are  since  become  incapable  of  taking  effect ;)  remainder  to  the 
right  heirs  of  Jerningham  Cheveley  for  ever.  The  marriage  took  effect :  and 
by  indentures  of  lease  and  release  of  the  20th  and  21st  of  September  1768,  made 
between  Jerningham  Cheveley  and  Louisa  Mary,  his  wife  of  the  one  part,  and 
Isaac  Jamineau  (the  surviving  trustee)  on  the  other  part,  reciting  the  said 
articles,  and  that  there  was  issue  of  the  marriage  then  living  two  sons,  name* 
ly,  Jamineau  and  Jerningham  Cheveley,  and  a  daughter  Jane  Cheveley,  ail 
of  whom  had  respectively  attained  the  age  of  21  years :  Jeminghoim  Cheve^ 
ley  the  elder  (his  father  John  Cheveley  being  dead)  granted  and  conveyed 
unto  baac  Jamineau  and  his  heirs  the  manor  of  Garlaiids  and  other  lands 
mentioned  in  the  articles,  to  the  use  of  him  the  said  /.  C  the  elder  for  life, 
remainder  to  the  use  of  L.  M,  his  wife  for  life,  by  way  of  jointure ;  remain- 
der to  the  use  of  all  or  ^ny  the  child  or  children  of  the  body  of  J*  C,  the  el- 
der on  the  body  of  Louisa  his  wife  lawfully  begotten  and  to  be  begotten,  in 
such  parts  or  proportions,  and  for  such  estate  and  estates,  and  with  and  under 
such  charges,  provisions,  conditions*  and  limitations,  as  /.  'C.  the  elder  and 
i.  jM.  his  wife,  or  the  survivor  of  them,  should  from  time  to  time,  by  any 
deed  or  writing,  either  with  or  without  a  power  of  revocation,  to  be  by  him, 
her,  or  them  duly  signed  and  sealed  in  the  presence  of  three  or  more  credible 
witnesses  or  by  his  or  her  last  will  in  writing  testified  in  manner  aforesaid, 
direct,  limit,  or  appoint  And  in  default  of  such  appointment,  then  (in  strict 
settlement)  to  the  use  of  the  first  and  other  sons  of  the  marriage  successively 
in  tail  male;  and  in  default  of  such  issue,  to  the  use  of  the  settlor^s 
right  heirs.  By  indenture  dated  the  22d  of  Scpft^mAcr  •  1768,  duly  exe- 
cuted by  Jerningham  Cheveley  the  elder  and  Louisa  Mary  his  wife  of  the 
one  part,,  and  Jerningham  Cheveley  the  younger  and  Jane  Cheveley  of  the 
other  part,  reciting  the  said  article  sand  indentures  of  lease  and  release,  and 
that  J.  C.  the  elder  and  L.  M,  his  wife  were  desirous  of  making  some  pro- 
vision for  Jane  Cheveley  their  daughter,  and  also  for  JerMngham  Cheveley  the 
younger,  they  the  said  Jerningham  Cheveley  and  Louisa  Mary  his  wife,  by 
virtue  of  the  power  and  authority  reserved  to  them  by  the  articles  of  agree- 
ment and  indentures,  directed, limited,  and  appointed  unto  and  to  the  use  of 
JaTie  Cheveley,  hex.  heirs  and  assigns  for  ever,  the  reversion  in  fee  expectant 
upon  and  to  take  efifect  in  possession  after  the  decease  of  Jerningham  Cheve- 
ley  the  elder,  and  Louisa  Mary  bis  wife,  of  and  in  the  manor  of  Garlands^ 
&c.  upon  trust,  by  demise  or  mortgage,  dsc.  to  raise  lOOOZ.  for  the  benefit  of 
Jerningham  Cheveley  the  younger*  In  which  deed  lAere  was  a  proviso,  that 
it  should  be  lawful  for  Jerningham  Cheveley  the  elder,  and  Louisa  Mary  his 
wife,,  and  the  survivor  of  them,  from  time  to  time,  or  at  any  time  or  times  dur- 
ing the  lives  of  them  or  the  survivor  of  them,  by  any  deed  or  instrument  in 
writing,  with  or  without  power  of  revocation,  sealed  and  delivered  by  them 
or  the  survivor  of  them,  and  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  (but  subject  and  without  prejudice  to  the  raising  of  the 
said  OOOZ.)  to  revoke,  alter,  ^nnul,  or  make  void  the  said  limitation  or  ap- 
pomtment  thereby  made  to  or  in  favour  of  the  said  Jai%e  Cheveley,  her  heirs 
an  assigns  as  aforesaid ;  and  by  the  same  deed  or  instrument  in  writing,  or 
by  any  other  such  like  deed  or  instrument  in  writing,  to  be  by  them  the  said 
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/.  C.  the  elder 'and  L.  M,  his  wife,  or  the  surviror  of  them,  s^led  and  de* 
liveied  in  the  presence  of  and  attested  bv  the  like  number  of  witnesses,,  to 
direct,  limit,  and  appoint  all  or  any  of  tne  hereditaments  and  premises  so 
thereby  directed,  limited,  and  appomted,  unto  or  amongst  all  or  any  of  the 
child  or  children^  of  the  body  of  J.  C.  the  elder,  on  the  body  of  L.  M.  his 
wife  begotten,  in  such  parts  and  proportions,  and  for  such  estate  and  estates, 
and  wim  and  under  such  charges,  provisoes^  and  limitations  over,  (but  such 
limitatiens  over  to  be  for  the  benefit  of  some  or  one  of  the  children,)  as  they 
the  said  /.  C.  the  elder  and  L.  M.  his  wife,  or  the  surrivor  of  them,  should 
from  time  to  time  dirsct,  limit,  or  appoint.  Th^  said  1000^.,  provided  for 
Jemingham  Chepeley  the  younger  by  the  last  mentioned  indenture,  was  soon 
afterwards  raised  by  Jane  Cheveley  by  a  mortppage  of  her  reversion 
of  the  manor,  lscc,y  and  before  any  other  deed  of  revocation  or  appoint- 
ment had  been  executed,  Jemingham  Cheveley  the  elder  died  in  the  life 
time  of  his  wife,  and  without  hating  had  any  other  children.  After  his  death 
by  indenture  tripartite  of  the  29th  of  March  1773,  properly  executed  by  Lou^ 
isa  Mary  Cheveley  his  widow  of  the  first  part,  and  Jamineau  Cheveley ^  Jer- 
ningham  Cheveley y  and  Jane  Cheveley ,  her  said  three  children  of  the  second 
part,  and  certain  tnistees  of  the  third  ^  part :  reciting  the  several  instruments 
before  mentioned,  and  that  Jeffdngham  Cheveley  the  elder  was  since  dead  in- 
testate, and  without  having  made  any  fu^her  or  other  direction,  limitation,  or 
appointment  with  Louisa  Mary  his  wife,  kc»  she  the  said  Louisa  Mary  Cheve- 
ley,  by  virtue  of  the  power  reserved  to  her  by  the  indenture  of  ihe  22d  of 
Septmnber  1768,  and  in  execution  of  the  same,  did  revoke  and  make  void  the 
direction,  limitation,  and  appointment  in -and  by  the  said  indenture  made  by 
her  and  her  deceased  husband  in  favour  of  Jane  Cheveley,  her  heirs  and  as- 
signs, (but  without  prejudice  to  .  the  payment  and  security  of  the  said  1000/. 
in  favour  of  Jerningham  Cheveley).;  and  it  was  thereby  further  witnessed,  that 
in  order  to  the  making  a  new  and  other  direction,  'limitation,  and  appointment 
o^and  copdemmg  the  reversion  in  fee,  as  well  of  the  manor  of  Garlands  and 
lands  before  mentioned  (subject  as  without  prejudice  as  aforesaid,)  as  also  of  cer- 
tain other  estates  therein  mentioned,*  the  said  Louisa  Mary  Cheveley,  by  virtue 
of  the  power  and  authority  to  her  as  such  survivor  reserved  by  the  indenture 
of  the  22d  September  1768,  and  in  execution  thereof,  did,  after  appointing  the 
reversion  in  fee  expectant  upon  her  death  of  and  in  other  parts  of  me  premises 
in  the  said  articles  and  indenture  mentioned  to  her  sons  JamineoM  and  Jer^ 
ningham,  and  her  daughter  Jane  Cheveley,  and  their  issue,  in  manner^  there- 
in mentioned,  direct,  limit,  and  appoint  the  reversion  in  fee  expectant  upon  her 
decease,  in  the  manor  of  Garlands,  &c.  to  the  use  of  Jane  Cheveley  and  her 
assigns  for  life,  sans  waste  ^  with  a  proviso  that  it  should  be  lawful  for  Jane 
Cheveley,  when  she  should  be  in  the  actual  possession  of  the  premises  for  life, 
by  demise,  lease,  or  mortgage  of  the  premises  for  any  term  of  years,  to  raise 
thereout  1000/.  to  be  payable  after  her  decease  to  such  person  or  persons,  and 
in  such  manner  and  form,  as  she  by  deed  or  will  should  direct  or  appoint ;  and 
subject  to  such  direction  or  appointment,  (if  any  such  there  should  be, 
from  and  after  her  decease,  to  the  use  of  Jamineau  Cheveley  for  life,  sans  waste  ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  .  remainder  to 
his  first  and  other  sons  in  tail  male  successively ;  remainder  to  Jeming* 
ham  Cheveley  the  younger  for  life,  sans  waste ;  remainder  to  trustees,  &c.  re- 
mainder to  his  first  and  other  sons  m  tail  male  successively,  remainder  to 
the  use  of  Jane  Cheveley  in  fee.  And  by  the  said  indenture  there  is  a 
jfuU  power  of  revocation  and  new  Appointment  reserved'  to  Louisa  Mary  Cheve^ 
ley.  But  before  any  such  further  deed  was  executed,  viz.  on  the  17th  of 
March  1776,  she  died;  leaving  her  three  children  all  surviving.  Ja- 
mineau  and  Jemingham  Cheveley  the  younger  are  both  since  dead, 
without  having  had  any  issue  male;  and  Jane  Cheveley  is  also  dead; 
and  Jafnineau  Cheveley  survived  his  brother  and  sister ;  and  the  aforesaid 
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body  of  Jejmingham  CheveUy  on  the  body  of  Louisa  Mary  to  be  begotten,  in 
sucn  parts  and  proportion^,  and  for  such  estate  and  estates^  and  with  and  under 
sueh  charges,  provisoes,  conditions,  and  limitation  as  JeminghoMCheveley  and 
Louisa  Mary,  or  the  survivor  of  them,  should  from  time  to  time,  by  any  deed 
or  writing,  either  with  or  without  power  of  revocation,  to  be  by  him,  her,  or 
them  duly  signed  and  sealed  in  die  presence  of  three  or  more  bre^ible  wit- 
nesses, or  by  his  or  her  last  will  in  wanting  testified  in  manner  aforesaid,  direct, 
limit,  or^ appoint :  And  in  default  of  such  appointment,  to  the  use  of  the  first 
and  other  sons  of  the  body  of  Jemingham  Cheveley  on  the  body  of  Louisa 
Mary  Jamineau  in  tail  mde  successively  ;  remainder  to  trustees  upon  divers 
trusts,  (which  are  since  become  incapable  of  taking  effect ;)  remaindeT  to  the 
right  heirs  of  Jemingham  Cheveley  for  ever.  The  marriage  took  efiect :  and 
by  indentures  of  lease  and  release  of  the  dOth  and  21st  of  September  1768,  made 
between  Jemingham  Cheveley  and  Louisa  Mary,  his  wife  of  the  one  part,  and 
Jsaae  Jamineau  (the  surviving  trustee)  on  the  other  part,  reciting  the  said 
articles,  and  that  tl^re  was  issue  of  the  marriage  then  living  two  sons,  name* 
ly,  Jamineau  and  Jermngham  Cheveley,  and  a  daughter  Jane  Cheveley,  ail 
of  whom  had  respectively  attained  the  age  of  21  years :  Jemingham  Cheve^ 
ley  the  elder  (his  father  John  Cheveley  being  dead)  granted  and  conveyed 
unto  baac  Jamineau  and  his  -  heirs  the  manor  of  Garlands  and  other  lands 
mentioned  in  the  articles,  to  the  use  of  him  the  said  /.  C  the  elder  for  life, 
remainder  to  the  use  of  L.  M,  his  wife  for  life,  by  way  of  jointure ;  remain- 
der to  the  use  of  all  or  ^ny  the  child  or  children  of  the  body  of  J,  C  the  el- 
der on  the  bbtly  of  Louisa  his  wife  lawfully  begotten  and  to  be  begotten,  in 
such  parts  or  proportions,  and  for  such  estate  and  estates,  and  with  and  under 
such  charges,  provisions,  conditions^,  and  limitations,  as  J.  'C.  the  elder  and 
L,  M.  his  wife,  or  the  survivor  of  them,  should  from  time  to  time,  by  any 
deed  or  writing,  either  with  or  without  a  power  of  revocation,  to  be  by  him, 
her,  or  them  duly  signed  and  sealed  in  the  presence  o(  three  or  more  credible 
witnesses  or  by  his  or  her  last  will  in  writing  testified  in  manner  aforesaid, 
direct,  limit,  or  appoint  And  in  default  of  such  appointment,  then  (in  strict 
settlement)  to  the  use  of  the  first  and  other  sons  of  the  niarriage  successively 
in  tail  male ;  and  in  default  of  such  issue,  to  the  use  of  the  settlor^s 
right  heirs.  By  indenture  dated  the  22d  of  September  1768,  duly  exe- 
cuted by  Jemingham  Cheveley  the  elder  and  Louisa  Mary  his  wife  of  the 
one  part,, and  Jemingham  Cheveley.  the  younger  and  Jane  Cheveley  of  the 
other  part,  reciting  the  said  article  sand  indentures  of  lease  and  release,  and 
that  J.  C.  the  elder  and  L.  M.  hid  wife  were  desirous  of  making  some  pro- 
vision for  Jane  Cheveley  their  daughter,  and  also  for  Jemingham  Cheveley  the 
younger,  they  the  said  Jemingham  Cheveley  and  Louisa  Mary  his  wife,  by 
virtue  of  the  power  and  authority  reserved  to  them  by  the  articles  of  agree- 
ment and  indentures,  directed, limited,  and  appointed  unto  and  to  the  use  of 
Jane  Cheveley,  her,  heirs  and  assigns  for  ever,  the  reversion  in  fee  expectant 
upon  and  to  take  effect  in  possession  af\er  the  decease  of  Jemingham  Cheve' 
ley  the  elder,  and  Louisa  Mary  bis  wife,  of  and  in  the  manor  of  Garlands^ 
&c.  upon  trust,  by  demise  or  mortgage,  &c.  to  raise  lOOOZ.  for  the  benefit  of 
Jemingham  Cheveley  the  younger.  In  which  deed  lAere  was  a  proviso,  that 
it  should  be  lawful  for  Jemingham  Cheveley  the  elder,  and  Louisa  Mary  his 
wife,,  and  the  survivor  of  them,  from  time  to  time,  or  at  any  time  or  times  dur- 
ing the  lives  of  them  or  the  survivor  of  them,  by  any  deeid  or  instrument  in 
writing,  with  or  without  power  of  revocation,  se»led  and  delivered  By  them 
or  the  survivor  of  them,  and  in  the  presence  of  and  attest^  by  two  or  more 
credible  witnesses,  (but  subject  and  without  prejudice  to  the  raising  of  the 
said  OOOi.)  to  revoke,  alter,  finnul,  or  make  void  the  said  limitation  or  ap- 
pointment thereby  made  to  or  in  favour  of  the  said  Jar^e  Cheveley,  her  heirs 
an  assigns  as  aforesaid ;  and  by  the  same  deed  or  instrument  in  i^ting,  or 
by  any  other  such  like  deed  or  instrument  in  writing,  to  be  by  them  the  said 
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/.  C.  the  elder  and  £.  JIf.  his  wife,  or  the  survivor  of  them,  sealed  and  de- 
livered in  the  presence  of  and  attested  hy  the  like  numher  of  witnesses,,  to 
direct,  limit,  and  appoint  all  or  any  of  the  hereditaments  and  premises  so 
thereby  directed,  limited,  and  appomted,  unto  or  amongst  all  or  any  of  the 
child  or  children*  of  the  body  of  /.  C.  the  elder,  on  the  body  of  L,  M.  his 
wife  begotten,  in  such  parts  and  proportions,  and  for  such  estate  and  estates, 
and  vn&  and  under  such  charges,  provisoes,  and  limitations  over,  (but  such 
limitations  ovet  to  be  for  the  benefit  of  some  or  one  of  the  children,)  as  they 
the  said  /.  C.  the  elder  and  L.  M.  his  wife,  or  the  survivor  of  them,  should 
from  tim^  to  time  direct,  limit,  or  appoint.  Th^  said  1000/.,  provided  for 
Jemingham  Chepeley  the  younger  by  tne  last  mentioned  indenture,  was  soon 
afterwards  raised  by  Jane  Cktwley  by  a  mortgage  of  her  reversion 
of  the  manor,  kc,\  and  before  any  other  deed  of  revocation  or  appoint- 
ment had  been  executed,  Jemingham  Ckeveley  the  elder  died  in  the  life 
time  of  his  wife,  and  without  ha^ng  had  any  other  children.  After  his  death 
by  indenture  tripartite  of  the  29th  of  March  1773,  properly  executed  by  LoU' 
ita  Mary  CheveUy  his  widow  of  the  first  part,  and  JaTnineau  Cheveley^  Jet' 
ningham  Ckeveley y  and  Jane  Cheveley,  her  said  three  children  of  the  second 
part,  and  certain  trustees  of  the  third-  part :  reciting  the  several  instruments 
before  mentioned,  and  that  Jetmngham  Cheviley  the  elder  was  since  dead  in- 
testate, and  without  having  made  an^  fu^her  or  other  direction,  limitation,  or 
appointment  with  Louisa  Mtsry  his  wife,  &c.  she  the  said  Louua  Mary  Cheve' 
ley^  by  virtue  of  the  power  reserved  to  her  by  the  indenture  of  ihe  22d  of 
September  1768,  and  in  execution  of  the  same,  did  revoke  and  make  void  the 
direction,  limitation,  and  appointment  in^nd  by  the  said  indenture  made  by 
her  and  her  deceased  husband  in  favour  of  Jane  Cheveley,  her  heirs  and  as- 
signs, (but  without  prejudice  to  the  payment  and  security  of  the  said  1000/. 
in  favour  of  Jemingham  Cheveley\;  ^nd  it  was  thereby  further  witnessed,  that 
in  order  to  the  makmg  a  new  and  other  direction,  limitation,  and  appointment 
o^and  copc^ming  the  reversion  in  fee,  as  well  of  the  manor  of  Garlands  and 
lands  before  mentioned  (subject  as  without  prejudice  as  aforesaid,)  as  also  of  cer- 
tain other  estates  therein  mentioned, -the  said  Louisa  Mary  Cheviley,  by  virtue 
of  the  power  and  authority  to  her  as  such  survivor  reserved  by  the  indenture 
of  the  22d  September  1768,  and  in  execution  thereof,  did,  after  appointing  the 
reversion  in  fee  expectant  upon  her  death  of  and  in  other  parts  of  the  premises 
in  the  said  articles  and  indenture  mentioned  to  her  sons  Jamineau  and  Jer- 
ningham,  and  her  daughter  Jane  Ckeveley,  and  their  issue,  in  manner,  there- 
in mentioned,  direct,  limit,  and  appoint  the  reversion  in  fee  expectant  upon  her 
decease,  in  the  manor  of  Garlarids,  &c.  to  the  use  of  Jane  Ckeveley  and  her 
assigns  for  life,  sans  waste  y  with  a  proviso  that  it  should  be  lawful  for  Jane 
Ckeveley,  when  she  should  be  in  the  actual  possession  of  the  premises  for  life, 
by  demise,  lease,  or  mortgage  of  the  premises  for  any  term  of  years,  to  raise 
thereout  lOOOZ.  to  be  payable  after  her  decease  to  such  person  or  persons,  and 
in  such  manner  and  form,  as  she  by  deed  or  will  should  direct  or  appoint ;  and 
subject  to  such  direction  or  appointment,  (if  any  such  there  should  be, 
from  and  after  her  decease,  to  the  use  of  Jamineau  Ckeveley  for  life,  sans  waste  ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  .  remainder  to 
his  first  and  other  sons  in  tail  male  successively ;  remainder  to  Jeming' 
ham  Ckeveley  the  younger  for  life,  sans  waste ;  remainder  to  trustees,  &c.  re- 
mainder to  his  first  and  other  sons  in  tail  male  successively,  remainder  to 
the  use  of  JoTte  Cheveley  in  fee.  And  by  the  said  indenture  there  is  a 
full  power  of  revocation  and  new  Appointment  reserved'  to  Louisa  Mary  Cheve^ 
ley.  But  before  any  such  further  deed  was  executed,  viz.  on  the  17th  of 
March  1776,  she  died;  leaving  her  three  children  all  surviving.  Ja' 
mineau  and  Jemingham  Chevdey  the  younger  are  both  since  dead, 
without  having  had  any  issue  malie ;  and  Jane  Ckeveley  is  also  dead ; 
and  Jamineau  Cheveley  survived  his  brother  and  sister ;  and  the  aforesaid 
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Jone  Chevt^  before  h^  deadi  xiKute  heB  will»  dudy  exoqcited  and  attested  to 
pass  real  estates ;  whereby  after  reciting  dmt-she  was  entitled  for  her  life* 
and  also  to  the  reyeision  or  remaiikder  in  &e  to  the  manor  of  Garlands^  &c. 
she  gave  and  devised  her  aforesaid  reversion  in  feo,  and  all  and  singular  her 
estate  and  interest  whatsoever  in  the  said  manor  and  hereditaments,  unAo  and 
to  the  use  of  the  plaintifls  G.  B.  Brudenelly  6.  ,BrookB;mA  Elizabdh  MoT' 
ley^  (which  last  is  since  dead,)  and  their  heirs,  unenGertain  trusts  in  her  will 
mentioned ;  and  she  died  without  revoking  or  altering  her  said  will.  Soon 
after  her  death,  the  plaintifis,  the  surviving  devisees  in  trust  under'  her  will, 
contracted  with  the  defendant  Eltou  for  the  sale  df  the  manor  and  premises ; 
but  he  afterwards  objecting  to  the  title  of  the  trustees,  they  instituted  a  suit 
in  chancery  against  him  and  others,  for  the  purpose  of  compelling  him  to 
complete  ms  purchase  ;  which  coming  on  to  be  heard  before  tne  Lord  ChaiK 
cellor  on  the  6th  of  Augtut  1800,  his  Lordship  directed  the  above  case  to  be 
made  for  the  opinion  of  this  court  upon  the  following  questions ;  viz.  Whe^ 
ther  the  deed  of  appointment  of  the  23d  of  September  1768,  which  was  exe- 
cuted by  Jemirkgham  Cheveley  the  elder  and  Louisa  Mary  his  wife  jointly, 
were,  as  to  the  .estate  thereby  appointed  to  Jane  Cheveley ^  well  revoked  W  the 
subsequent  deed  of  revocation  and  appointipent  of  the  S9th  MarA  177^,  ex- 
ecuted by  hniua  Mary  Cheveley  alone :  and  if  the  same  were  well  revoked 
thereby^  whether  Jane  Cheveley  took  under  the  last  mentioned  deed  of  lip^ 
poigitment  any  and  what  estate  in  the  manor  of  Garlands^  and  the  other  pre* 
mises  in  ouestion,  which  she  hadpower  to  dispose  of  by  will. 

Adam,  mr  the  plaihti^.  1st,  Tjie  deed  of  1773  was  not  a  good  levoca- 
tion  of  the  deed  of  appointment  of  the  22d  September  1768,  not  being  made 
in  conformity  to  or  consistent  with  the  articles  of  1730,  from  whence  the  pow- 
er moved.^  By  those  articles  a  power  of  appointment  unto  and  among 
all  or  any  of  the  children  of  the  marriage,  with  or  without  a  power  of  revo- 
cation, was  given  to  the  husband  and  wife,  or  the  survivor  of  them^  to  be  ex- 
ercised from  time  to  time  by  Aim,  her  or  them.  The  words  indeed  are  general, 
but  the  meaning  evidently  was,  that  if  the  husband  or  wife  alone  appointedi 
he  or  she  alone  might  revoke  their  own  appointment ;  but  if  both  .appointed, 
the  revocation  could  only  be  by  both:  in  other  words,  the  same  au- 
thority which  made  was  required  to  revoke  the  appointment.  The  reason 
of  this  is  evident :  for  it  would  have  been  iiugatory  to  give  a  power  of  ap- 
pointing jointly,  if  either  singly  could  revoke  the  act :  nor  would  it  be  rea- 
sonable that  either  might  undo  what  both  had  determined  to  be  the  most  proper 
method  of  providing  for  their  family.  Then  the  husband  ai^d  wife  having 
made  a  joint  appointment  by  the  deed  of  176S,  it  was  not  competent  for 
the  wife  after  his  death  to  revoke  it,  and  make  a  new  appointment  Nor  was 
it  in  their  power  by  the  deed  of  1768  to  reserve  a  power  of  revocation  to  the 
survivor  of  them  larger  than  the  articles  and  settlement  aUowed ;  nor  if  so 
reserved,  wotild  it  be  valid.  By  the  deed  of  appointment  of  1768  Jaam 
Cheveley  the  daughter  took  a  vested  remainder  in  fee  after  the  determination 
of  the  life  estates  of  her  parents.  But  2dly,  If  that  deed  were  well  revoked 
by  the  deed  of  1773,  Jane  Cheveley  still  took  a  vested  remainder  in  fee  un- 
der it,  which  passed  by  her  will  to  the  plaintiffs.  He  admitted,  that  unless 
the  case  of  Doe  d.  the  ihJce  of  Devonshire  v.  Cavendish(a)  would  support  an 
appointment  to  the  grandchildren,  it  was.  impossible  to  contend  that  the  pow- 
er here  given  enabled  the  husband  or  wife  to  make  an  appointment  to  any 
other  than  the  children  of  the  marriage.  (And  the  Court  intimating  a  de- 
cided opinion  that  the  power  could  not  otherwise  be  executed  than  among  the 
children,  he  abandoned  that  point)  (&).  But  he  contended,  that  though  the  ex- 
ecution of  die  power  were  void  as  to  the  excess,  yet  the  subsequent  limitation 

(a)  Hil.  92  Geo.  8.  B.  R.  cited  in  4  Tenn  Rep.  741. 

(6)  Vide  Mtxander  v.  AUxander^  2  Vee.  640  and  other  caaet  referred  to  in  this  report 
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ovBTto  <m^  who  ^mB  an  object  of  the  poiwer  would  be  good,  as  in  Crompey.  JBor^ 
TOW,  4  Ves.  jun.  6§1,  inasmnefa  as  tkere  were  no  children  of  Jatkineeni  or  JertV' 
ingham  Chevdey^  the  sons,  to  whom  eetates  for  life  we0^  limited,  whh  remain- 
dfiOTB  to  their  first  and  other  sons  in  tail  male  ;  in-default  of  which  issue  the  re- 
mainder over  in  fee  was  limited  to  Jane  CheveUy,  [Lord  KeTtyon^  G.  J* 
Did  not  that  case  ffo  upon  the  ground  of  its  being  an  appointment  upon  a  con- 
tingency with  a  double  aspect ;  and  therefore  that  the  contingency  which 
went  beyond  the  power  not  having  happened,  it  should  not  stand  in  the  way 
of  those  who  migixt  take  under  the  appointment  in  the  event  which  happened 
and  who  were  within  the  power  ?]  Admitting  that  distinction,  still  the  ap- 
pointment here  may  hold  good  by  giving  the  sons  estales  in  tail  male,  by  the 
doctrine  of  Cy  prts^  in  onrer  tp  carry  into  effect  the  general  intent ;  as  in 
Chi^man  v.  Brawn,  3  Burr.  1626.  Pitt  v.  Jackson,  2  Bro..  Gh.  Gas.  51,  and 
Robifwm  v.  HardcaitU,  2  Term  Rep.  241.  and  781.  Here  the  general  intent 
was  to  give  the  sons  estates  for  life,  and  the  daughter  Jane  CheveUy  the  re- 
mahider  in  fee ;  and  the  particular  intent  was  to  give  intermediate  estates  tail 
to  persons  who  were  not  within  the  scone  of  the  power,  namely,  the  male  de- 
scendants of  the  sons :  therefore  the  only  method  by  which  the  particular  in- 
tent can  be  most  nearly  effectuated  consistent  with  the  general  intent  is,  by 
gifing  the  two  sons  successive  estates  in  tail  male,  with  remainder  in  fee  to 
the  daughter.  [Lord  Kenyon,  G.  J.  The  doctrine  of  Cypres  goes  to  the  ut- 
most verge  of  the  law,  even  in  the  construction  of  wills  ;  and  we  must  take 
care  that  it  does  not  run  wild^  But  it  has  never  been  applied  to  the  construc- 
tion of  deeds.  The  cases  cited  were  questions  upon  wills.  Perhaps  no  per- 
son has  carried  the  doctrine  farther  than  I  did  when  Master  of  the  Rolls,  sit- 
ting for  the  Lord  Chancellor,  in  the  case  of  Pitt  v.  Jackson.  That  also  was 
the  case  of  an  appointment  by  will :  and  I  know  that  great  judges  entertain- 
ed con^derable  scruples  at  the  time  concerning  that  deciaion.  It  went  indeed 
to:  the  outside  of  the  rules  of  construction ;  yet  still  I  do  not  think  it  was  wrong.] 
At  any  rate,  then,  this  case  is  distinguishable  from  all  the  rest ;  inasmuch  as 
the  appointment  of  1773  ^^as  made  by  a  deed  to  which  all  the  parties,  being 
of  fuU  age,  who  were  enabled  to  take  under  the  power,  and  alone  interested 
m  it,  were  panics :  their  consent,  therefore,  will  aid  the  execution  of  it  in  this 
manher ;  and  it  is  not  now  competent  to  other  parties  to  t>bject  io  it. 

C&nst,  contra.  First,  it  is  now(a)' clear  that  the  wife  i^ter  her  husband's 
death  had  a  power  to  revoke  the  former  joint  appointment ;  such  power  is  ex- 
pressly reserved  to  the  survivor  of  the  husbieind  and  wife  by  the  original 
articles  and  settlement.  It  is  also  clear,  that  under  a  power  of  appointment  to 
children,  grandchildren  or  other  descendants  cannot  be  included ;  Alexander 
V.  Alexander,  2' Ves.  640 ;  but  the  power  must  be  executed  amongst  the  chil- 
dren alone.  If,  indeed,  the  execution  of  the  power  by  the  deed  of  1773  were 
to  refer  back  to  the  articles,  it  might  be  doubtful  how  far  any  part  of  the  ap- 
pointment was  good :  for  as  was  said  by  Buller,  J.  in  Robinson  v.  Hardcastle, 
2  Term  Rep.  251,  every  execution  of  a  power  must  be  coupled  with  the  pow- 
er itself,  so  that  those  who  claim  under  the  execution  must  derive  their  title 
from  the  power.  And  he  considered  diat  an  appointment  for  life  only  to  a  per- 
son not  in  esse  at  the  creation  of  the  power  would  be  bad ;  and  cited  a  case  of 
the  Duke  of  Marlboroughy.  Lord  Godolpkm,  in  C^ncer^,  Tr.  33.  Geo.  2.(^) 

(A)  Lofd  KknyoH  In  the  eoane  of  fbe  vgwDODt  bad  exprened  a  stroQg  opioiop  to  thii  ef- 
foel,  whicb  Jie  afterwardfl  repeated. 

(b)  Tbb,  thoogh  difieriog  is  the  title  of  it,  ■eemi  to  be  the  lame  case,  or  at  least  opoa  the 
aaroe  qaestion,  as  the  case  reported  ia  5  Bro.  P.  C.  592.  noder  the  name  of  Lord  Charln 
Spencer  and  Othere  against  Ihe  Duke  6/  Marlborough,  Lord  Oodoiphin  and  othere.  The 
attempt  there  was  aot  merely  to  fimit  by  a  aew  appointment  an  aatate  for  life  to  a  peraon  not 
im  ttsss  at  the  orsation  of  tbo  power,  bat  fanber  to  limit  an  eatato  tail  to  the  iasne  of  sneb  nn- 
bom  person.  Vide  supra  wbat  was  aaid  bv  Uwd  JTsayon  on  this  subject ;  and  Gpdolphin 
V.  4Jodolphin,  1  Vea.  21 ;  and  ThaiusBon  v.  fVoo<fford,  4  Ves.  227. 
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in  support  of  that  position.  [Lord  Kenyan.  An  unborn  child  may  be  made 
tenant  in  tail,  but  not  tenant  for  life,  vntk  a  limitation  to  Ms  children  om  pur^ 
chaters.  I  remember  hearing  Lord  Mansfield  toy,  that  when  the  case  alluded 
to  was  to  be  argued  in  the  House  of  Lords,  there  was  found  to  be  a  mistake 
in  the  printed  reasons  on  the  part  of  those  who  opposed  the  execution  of  the 
power  in  the  manner  intended ;  for  it  had  been  stated,  that  there  could  not  be 
a  limitation  to  an  unborn  child  for  life,  but  that  was  found  to  be  wrong ;  for 
certainly  there  may  be  such  a  limitation :  they  therefore  cancelled  that  reason 
and  framed  another,  stating  the  proposition  to  be,  that  there  could  not  be  a 
limitation  to  an  nnbom  chUd  for  Dfe,  with  limitations  to  the  issue  of  such  un^ 
born  child  in  succession :  and  that  doctrine  was  afterwarcls  distinctly  laid  down 
by  the  learned  Judge  who  delivered  the  opinion  of  the  Judges  in  the  House 
of  Lords.]  Admitting,  then,  that  the  power  was  well  executed  by  the  deed  of 
1773,  as  far  as  it  goes^  and  that  it  will  be  only  void  fprthe  excess,  according 
to  Robijuon  ▼.  Hardcastle,  2  Term  Rep.  241,  and  other  cases ;  here  it  will  be 
good  as  far  as  it  gives  estates  for  lives  to  Jane  CheveleyBxxd  Jamineau;  but  the 
next  remainder  to  trustees  who  arb  not  within  the  power,  and  all  the  subse- 
quent remainders  which  depend  thereon,  will  be  void ;  and  that  will  include 
the  ultimate  remainder  to  Jajte  Cheveley  in  fee,  although  she  was  within  the 
power.  For  this  purpose  the  cases  before  cited,  and  that  of  Adams  v.  Adamsj 
Gowp.  651,  are  in  point 

Adanij  in  reply,  maintained  that  the  deed  of  1773,  if  not  good  as  an  ap- 
pointment Cy  pres  of  estates  tail  to  the  sons  with  the  remainder  in  fee  to  June 
Cheveley,  was  altogether  void  as  an  aroointment  for  life  only  to  persons  not 
in  esse  at  the  creation  of  die  power.  Then  if  void  as  a  new  appointment,  it 
would  also  be  void  as  a  revocation,  and  therefore  the  deed  of  1768  would  be 
set  up  again.  ^ 

Lord  Kbnyon,  G.  J.  We  shaU  certify  our  opinion  to  the  Lord  Ghancellor. 
At  present;  however,  I  see  no  reason  to  doubt  but  that  the  appointment  by  the 
wife  alone,  ^y  the  deed  of  1773^  was  a  good  appointment  as  far  as  it  is  war- 
ranted by  the  power,  and  that  it  is  a  good  revocation  of  the  prior  appoint- 
ment of  1768.  The  marriage  articles  meant  to  give  a  ioint  power  of  appoint- 
ment to  the  husband  and  wife  during  their  lives,  and  alter  the  death  of  either, 
that  the  survivor  should  have  equal  power  to  revoke  and  make  a  new  appoint- 
ment. It  seems  clear  that  an  equal  degree  of  confidence  was  reposed  in  both 
husband  and  wife ;  and  as  it  could  not  be  foreseen  what  alterations  the  exigency 
of  the  family  flight  from  time  to  time  require,  it  was  thought  niore  prudent 
to  leave  the  survivor  of  them,  whichever  it  might  be,  the  same  power  to  mold 
the  appointment  that  had  been  committed  to  both  while  living.  The  next 
point  is  toa  well  settled  to  be  broken  in  upon.  The  wife  had  no  power  under 
the  articles  to  appoint  to  the  children  of  unborn  children,  but  she  was  confined 
to  execute  her  power  among  the  children.  So  far,  therefore,  as  she  appointed 
an  estate  for  life  to  the  daughter  Jane  Cheveley,  with  remainder  for  life  to 
Jamineau,  she'  did  well ;  beyond  that  she  exceeded  her  power  in  appointing 
to  the  issue  of  Jamineau,  and  therefore  the  excess  is  void.  But  it  is  equally 
clear  that  she  did  not  intend  that  the  subsequent  limitation  oyer  to  Jane 
Cheveley  should  be  accelerated ;  but  it  was  made  to  depend  upon  the  interme- 
diate limitations  to  the  issue  of  her  brothers,  and  she  was  not  to  take  till  their 
issue  male  were  extinct.  Those  intermediate  limitations  therefore  being  void, 
the  ultimate  remainder  dependent  upon  them  must  ako  b\L  If,  then,lhe  ap- 
pointment were  originally  bad  for  the  excess,  th^  subsequent  circumstances  of 
the  death  of  the.  brother,  without  having  had  issue,  cannot  make  it  good. 
The  appointment  must  be  legal  at  the  time  of  its  creation.  Therefore,  the  es- 
tate must  go  as  in  defiault  of  appointment,  beyond  the  estates  for  life  given  to 
Jane  and  Jamineau,  according  to  the  directions  of  the  settlement,  to  Jandneau, 
in  tail  male,  remainder  to  Jemingham  in  tail  male,  with  remainder  to  the  right 
heirs  of  the  father. 
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Lawrence,  J.     The  case  of  Robinson  y.  Hardcastle  is  in  point(a). 

Afterwards  the  following  certificate  was  sent  to  the  Lord  Chancellor : 

This  case  has  been  argued  before  us  by  counsel ;  we  have  considered  it, 
and  are  of  opinion,  that  the  deed  of  appointment  of  the  22d  of  September 
1768,  which  Was  executed  by  Jerningkam  Cheveley  the  elder  and  Idmua 
Mary  his  wife  jointly,  was,  as  to  the  estate  thereby  appointed  to  the  said  Jane 
Cheveley y  well  revoked  by  the  subsequent  deed, of  revocation  and  appointment 
of  the  29th  of  March  1773,  executed  by  the  said  Lmtisa  Hiary  Cheveley 
alone.  And  we  are  of  opinion,  that  under  the  said  last  mentioned  deed  of 
appointment,  the  said  Jane  Cheveley  took  an  estate  for  life  only  in  the  manor 
of  Garlands  and  the  other  premises  in  question,  with  a  power  to  charge  the 
same,  wheh  she  should  be  in  the  actual  possession  thereof,  with  any  sum  not 
exceeding  lOOOZ.  And  that  she  did  not  take  any  estate  in  the  said  premises 
under  the  said  last  mentioned  deed  of  appointment,  which  she  had  power  to 
dispose  of  by  will. 

May  18th,  1801.  Kenyqn. 

N,  Grose. 
S.  Lawrence. 
S.  Lb  Blanc. 


Doe  one  the  Demise  of  John  Biddulph  i).  Meakin. 

1  East,  456.    May  12, 1801. 

Under  a  deviie^of  '*a  fnesioage  or  tenement,  bnildingi,  landi,  or  premisea,  now  in  my  own 
potussion  ;  and  all  oUur  my  real  uiate  whatsoever  in  M.  or  in  any  other  place,"  sc  to 
Ji.  for  life  ;  and  after  her  decease  a  devMO  of  **  thi  »aid  messnage  or  tenement,  boildings, 
"  land^,  and  preminei**  to  B.  in  fee;  held  that  the  word  premises  need  in  the  devise  to  B. 
carried  all  that  was  before  given  to  A,,  and  was  not  conBned  to  the  premises  in  the  testa^ 
tor*s  own  possession  ;  and  coi^eqaeotly,  ihat  a  reversion  in  fee  of  another  messnage  to 
which  the  testator  was  entitled  alter  the  determination  of  a  life  in  being,  in  whose  possos- 
sion  it  was  outstanding  daring  his  lifetime,  passed  to  the  devisee  in  remainder. 

THIS  was  an  ejectment  for  a  certain  messuage,  out-houses,  and  land  in  the 
parish  of  Stone  in  the  county  of  Stafford,  At  the  trial  before  Booke,  J.  at 
the  last  assizes  for  Stafford,  several  questions  occurred  ;  but  the  only  one  upon 
which  the  Court  delivered  any  opinion  was  on  the  construction  t>f  the  will  of 
Thomas  Biddulph,  the  grandfather  of  the  lessor  of  the  plaintifT,  who  claimed 
as  heir  at  law,  (through  his  said  grandfather  to  his  great  uncle  WiUiam,) 
against  the  defendant,  who  derived  title  under  William  Biddulph,  the  testator's 
youngest  son  and  devisee.  By  that  will  the  testator  devised  as  follows  :  **  I 
"  give  and  devise  all  that  my  messuage,  dwelling-house,  or  tenement,  with 
'*  the  shop,  barn,  stable,  and  other  buildings  thereto  belonging,  which  said 
"  messuage  or  tenement,  buildings,  lands,  and  premises,  are  now  in  my  own 
*^ possession,  and  ail  other  my  real  estate  whatsoever'm  Murray  or  elsewhere 
"in  the  parish  of  Yoxall,  (in  the  county  of  Stafford,)  or  in  any  other 
^^  place  whatsoever  in  Great  Britain,  to  my  wife  S.  B.  and  her  assigns, 
"  for  and  during  the  term  of  her  natund  life :  and  from  and  after 
"  h^r  decease  I  give  and  devise  the  said  messuage  or  tenement,  buUdings, 
**  lands,  and  premises  unto  my  youngest  son  William  Biddulph,  his  heirs  and 
"  assigns  for  ever,"  dec.  He  tlien  gave  to  his  elder  son  John,  the  father  of 
the  lessor  of  the  plaintiff,  ls.,nnd  the  same  sum  to  others  of  his  family;  and 
then  desired  his  wife  to  let  his  son  William  have  the  use  and  enioyment  of 
his  work-shop  and  tools  belonging  to  his  trade  of  a  blacksmith,  during  her 
life,  without  the  payment  of  any  rent  or  other  consideration  for  the  same.  It 
appeared,  that  the  premises  in  question,  which  were  a  certain  dwelling-house 

(a)  See  Brislow  v.  Worde^  2  Vee.  ian.  SM.  and  tbt  two  Ibllowiqp  cases. 
Vol.  I.  29 
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with  the  appUrl^Qfmcef,  were  nu^er  in  the  pqueuion  of  the  testator ;  he  har- 
ing  only  the  reversion  in  fee,  expectant  upon  the  death  of  the  widow  of  his 
brother  old  TPtZZtam  Biddidph,  who  survived  him»  and.  d^ed  lately.  A  ver- 
dict was  taken  for  the  lessor  of  the  plaintiff,  with  liberty  to  the  defendant  to 
movie  to  set  it  aside  and  enter  a  verdict  for  himself,  if  the  Court  should  be  of 
opinio^,  that  under  the  words  of  th^  will  the  reversion  in  fee  in  the  premises 
in  qaesUon  passed  to  William  Butdulph  the  son.  And  a  rule  nisi  having 
b^en  obtained  for  this  purpose, 

Erskinet  Betiyon^  and  Peake  shewed  cause,  and  contended  that  as  in  the 
devise  to  William  Biddulph  the  testator  made  use,  not  of  general  word?  of 
reference  to  what  he  had  before  given  to  his  wife  for  life,  but  of  the  particular 
words  descriptive  of  the  property  in  his  own  possessicm,  which  he  had  first 
mentioned  before  the  sweeping  clause,  he  must  be  taken  to  have  intended  to 
confine  the  devise  to  that  identical  property,  according  to  the  maxim,  that  an 
heir  at  law  shall  not  be  disinherited  but  by  express  words  or  necessary  impli- 
cation. And  here  the  intention  must  at  least  be  admitted  to  be  doubtful* 
And  they  cited  Woodden  v.  Osboum,  Cro.  Eliz.  674,  where  one  having  lands 
called  UayeSy  extending  into  two  vills,  CokeJUld  and  Cranfield^  devised  all  his 
lands  in  Cokefieldy  called  Hayes-lands^  to  his  youngest  son  and  his  heirs  ;  and 
if  he  died  without  issue,  his  wife  was  to  have  Hayes-lands:  i^was  ruled  that 
the  wife  should  only  have  the  lands  in  Cokefield,  And  Etoer  v.  Hayden,  lb. 
476,  where  a  devise  of  *'  all  a  man's  messuages  and  lands  in  A.  and  all  his 
"  other  lands,  meadows,  and  pastures**  in  B,  was  holden  not  to  carry  houses 
in  B.  In  both  cases  the  particularity  of  the  description  was  considered  to  ex- 
clude the  general  operation  of  the  words,  though  in  themselves  large  enough 
to  carry  the  whole  property. 

I^jcester  and  MUles  were  to  have  argued  in  support  oC  the  rule. 

Lord  Kbnyon,  C.  J.  This  is  a  very  plain  case.  The  testator  after  giving 
to  bis  wife  for  life  certain  messyages  and  premises^  which  he  describes  as  be- 
ing in  his  own  possession,  with  many  unnecessary  words,  proceeds  further  to 
give  her  for  the  same  term  "  all  other  his  real  estate  whatsoever  in  Murrey 
or  "  elsewhere,  &c,  or  in  any  other  place  whatsoever  in  Great  Britain."  And 
after  her  decease  he  gives  '*  the  said  messuage  or  tenement,  buildings,  lands, 
^  and  premises^*  txy  his  youngest  son  W.  B.  in  fee.  It  cannot  be  pretended, 
that  if  the  reversion  in  these  premises  bad  fallen  into  possession  in  the  life- 
time of  the  testator's  widow,  she  would  not  have  been  entitled  to  enjoy  them 
for  her  life ;  then  how  can  we  control  the  generality  of  the  words  of  the  de- 
vise over  to  the  son,  which  certainly  are  large  enough  to  carry  the  reversion 
of  all  that  the  widow  was  entitled  to  for  life.  In  Terms  de  la  ley,  p.  241, 
which  is  a  very  excellent  book,  it  is  said,  in  laying  down  rules  for  unlettered 
men  to  make  their  wills,  that  if  one  devise  to  J.  S.  all  his  lands  and  tene^ 
ments,  not  only  all  his  lands  in  possession  pass,  but  all  those  also  which  he 
has  in  reversion,  by  virtue  of  the  word  tenements.  Here  too  the  word  prem^ 
isesy  with  reference  to  what  was  before  devised  to  the  widow,  would  be  suffi- 
cient to  convey  all.  But  it  is  said,  that  it  must  be  confined  to  premises  in  the 
testator's  possession,  because  it  is  connected  with  such  restraining  words  in 
the  first  clause ;  but  that  would  be  to  reject  all  the  intermediate  words  to  which 
the  said  premises  Yolv^  a  reference,  and  amongst  them  the  devise  of  **  all  other 
'*  his  real  estates  whatsoever,"  &c.  Though  there  be  a  particular  description 
of  property  in  a  devise,  yet  if  other  general  words  are  added,  large  enough  to 
carry  other  property,  they  cannot  be  rejected;  and  the  devise^  confined  to  the 
property  particularly  described ;  as  was  settled  long  ago  in  Chester  v.  Chester^ 
3  P.  Wms.  66—^1,  and  was  holden  more  recently  in  Freeman  v.  The  Duke 
of  Chandos,  Cowp.  360,  when  a  remote  reversion  not  in  the  contempla^on  of 
we  parties  passed  by  general  words  after  a  particular  description. 

Lawbbncbi  J.    The  word  premises  in  the  first  clause  meant  the  several 
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things  before  mentioned ;  and  accotding  to  the  same  sense  in  the  last  clihise,' 
it  eomprehenda  all  that  Was  then  befofe  described. 

Per  Curiam,  '  Rule  absoltfte. 


Jacob  t;.  Lindi^aiy. 

lEait,460.    May  19. 18#t. 

i^b«re  the  plaintiff  Mtertd  an  aecoont  in  writing  of  good8|aiid  caab  forniibad  to  the  iw^ 
ant  from  time  to  time,  eack  pa|e  of  which  was  authenticated  by  the  defendant*!  aeUnow- 
ledgment  in  writing  of  the  receipt  of  the  eontonttf;.  thooch  such  acknowledgment  in  writing 
eaonot  be  given  in  evidenee  peric,  in  rtefMct  to  the  oatsb  it^ms  Amonnting  to  abbnt  -tat.  in 
each  page,  for  want  of  a  receipt  stamp,  jet  it  ia  oompetent  to  the .  plaintiff  to  prefre  that 
npon  calling  over  each  article  to  the  defendant  he  admitted  that  he  had  reeeired  the  same; 
and  the  wiiness  may  refresh  his  memory  by  referring  to  the  aoconnL 

THIS  was  an  action  for  goods  sold  and  delirered,  money  leiit,  paid,  had  and 
leoeived,  and  upon  an  account  s<ated,^which  was  tried  before  Thompton,  B.  at 
the  last  Winchuter  assizes.  The  plaintiff,  a  salesman,  had  supplied  the  de- 
fendant, a  seaman,  with  different  sums  of  momey  and  various  goods  from  timd 
to  time,  all  which  items  were  entered  in  a  book.  After  the  defendant  was  in  du§- 
lody  under  the  arrest,  the  plaintiff's  clerk,  (who  had  not  himself  made  the  en* 
tries,  nor  knew  of  the  delivery  of  the  articles,)  went  to  the  defendant  and  examin- 
ed the  book  with  him,  article  by  article,  sometimes  the  defendant  and  sometimes 
the  clerk  calling  over  the  several  articles,  money  as  well  as  goods.  The  de- 
fendant admitted  the  receipt  of  each  article,  and  said  it  was  a  fair  account, 
and  he  had  nothing  to  say  against' the  charges.  This  book  wa6  put  into  the 
witness's  hand  at  the  trial,  and  he  swore  to  the  defendant's  acknowledgment 
of  each  item  separately  in  the  manner  stated.  Upon  production  «f  the  book 
it  appeared  that  the  items  were. entered  in  four  different  pages,  and  that* coiA 
constituted  one  or  more  of  the  items  in  each  page,  to  each  of  which  the  de-^ 
fendants  name  was  subscribed,  sometimes  at  the  bottom,  sometimes  in  the  mid* 
die  of  the  pages.  On  the  first  page  the  defendant  had  written,  '*  Received 
the  contents  above  by  me,  James  Idndsay ;"  on  the  second,  <*  Received  the 
^  contents,  Jamei  Lindsay;  on  the  third  the  same ;  and  on  the  fourth,  **  Re- 
ceived, Jos.  lAndsayJ*^  Y/hereupon  it  was  contended  on  the  part  of  the  de- 
fendant, that  for  want  of  the  pages  being  stamped  where  the  cashi  items 
amounting  to  40«.  the  evidence  of  the  defendant's  having  admitted  each  arti* 
cle  on  its  being  called  over  could  not  be  received  so  far  as  it  went  to  charge 
the  defendant  with  cash  supt)lied  him  by  the  plaintiff.  The  benefit  of  this  «>- 
jection  was  reserved  by  the  learned  judge,  and  a  verdict  was  found  for  the 
plaintiff  for  126/.  lis.  &d,  the  balance  of  the  whole  account,  subject  to  the  re- 
duction of  53/.  17^.,  the  amount  of  the  cash  items,  if  the  court  should  be  of 
opinion  that  the  evidence  was  insufficient  for  want  of  stamps  on  the  receipts. 
A  rule  nisi  having  been  accordingly  obtained, for  educing  the  damages, 

Dallas  and  Jtkyll  shewed  cause.  The  book  was  not  offered  as  evidence 
per  se  of  the  defendant's  acknowtedgmfent  of  the  receipt  of  the  money  in  writ- 
ing ;  but  the  fact  of  his  having  received  it  was  proved  by  the  witness  Out  of 
the  defendant,s  own  mouth,  ancf  the  book  was  merely  referred  to  in  order  to 
refresh  the  witness's  memory  of  the  several  items  which  were  so  admitted. 
Neither  was  the  admission  nuide  in  general  terms  with  reference  to  what  was 
contained  in  such  an  account,  which  might  have  required  explanation  by  the 
account  itself;  but  this  was  a  verbal  admission  by  the  defendant  of  each  par- 
ticular article  read  over  to  him  at  the  time,  to  which  the  witness  could  depose 
of  his  own  knowledge  by  refreshing  his  memory.  The  circumstance,  there- 
fore, of  the  defendant's  signature  was  altogether  immaterial. 

thmpier  and  Sturges,  contra.  The  admission  was  made  with  reference  to 
the  several  articles  contained  in  the  account  which  was  read  over  by  or  to  tha 
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defendant  at  the  time.  The  book,  therefore,  was  the  best  evidence  of  the  par- 
ticular items  so  admitted,  and  was  necessary  to  be  produced.  Then,  if  neces- 
sary to  produce  the  writing,  which  amounted  in  ^int  of  law  to  a  receipt,  it 
ought  to  have  been  stamped,  and  could  not  be  supplied  by  parol  evidence ;  be- 
cause that  was  not  the  best  evidence  of  which  the  nature  af  the  thing,  having 
been  rednceed  to  writing,  was  capabable.  The  signature  of  the  defendant 
made  the  account  the  best  evidence  of  what  he  iiad  received.  The  entries 
were  not  made  by  the  witness  himself,  and  therefore  not  like  the  com- 
mon case  where  a  witness,  who  has  once  had  a  distinct  knowledge  of  the  fact 
of  the  delivery  of  goods  without  reference  to  any  account,  is  permitted  after- 
wards to  refresh  his  memory  by  entries  made  ajt  the  time. 

Lord  Kenyon,  C.  J.  If  this  book  had  been  tendered  in  evidence  with  the 
defendant's  signature  thereto  as  a  receipt,  or  if  his  admission  had  had  refer- 
etice  to  the  account  so  signed,  certainly  it  could  not  have  been  given  in  evi- 
dence, and  no  parol  evidence  could  have  been  received  of  the  contents  of  the 
writing.  But  the  objection  taken  does  not  ^pply  to  the  case.  For  long  after 
this  receipt  or  acknowledgment  in  writing  the  defendant  was  asked  by  the 
witness  wnether  he  had  had  such  and  such  articles  of  the  plaintiff,  and  he  ac- 
knowledged that  he  had :  there  is  no  doubt  therefore  that  this  was  evidence 
to  go  to  Sie  jury  of  his  having  been  furnished  with  those  identical  articles. 

Gross,  J.  The  evidence  was  not  oiiered  as  evidence  of  a  receipt,  but  the 
evidence  was  of  a  verbal  admission  by  the  defendant  of  his  having  had  certain 
articles  and  sums  of  money  from  the  plaintiff,  proves,  not  by  the  signature  to 
the  account,  but  by  the  testimony  of  the  witness  to  whom  he  made  the  ad-^ 
mission. 

Lawbence,  J.  The  book  certainly  could  not  be  received  in  evidence  as  a 
receipt  for  the  -  money  by  the  defendant,  for  want  of  a  stamp.  In  itself  in- 
deed the  book  having  been  kept  by  the  plaintiff  was  no  evidence  at  all  against 
the  defendant  to  charge  him  with  the  items  of  the  account ;  but  if  there  had 
been  no  signature  added,  it  cannot  be  pretended  but  that  if  the  witness  had 
made^use  of  it  to  ask  the  defendant  whether  he  had  had  such  and  such  arti- 
cles contained  in  it,  his  admission  would  have  been  evidence  against  him ; 
and  the  witness  might  afterwards  have  refreshed  his  memory  at  the  trial  by 
referring  to  the  particular  items  to  which  such  admission  extended.  Then  if 
this  use  might  have  been  made  of  the  book  without  the  signature,  the  defend- 
ant by  putting  his  name  to  it  cannot  make  it  less  evidence  for  the  purpose  for 
wbich  It  was  produced. 

Le  Blanc,  J.  The  objection  amounts  to  this,  that  there  can  be  no  verbal 
admission  by  a  party  of  his  having  been  furnished  with  certain  articles  in  an 
account  to  which  he  had  affixed  his  signature ;  but  that  cannot  be  supported. 

Rule  discharged(l). 


Ormerod  t^.  Tate, 

1  Eait»  464.    May  18, 1801. 

An  attoraey  hat  a  lien  upon  a  ram  awarded  in  favour  of  his  client,  aa  well  as  if  recovered  by 
jad|pn«nt:  and  if  after  notice  to  the  defendaiit,  the  latter  pay  it  over  to  the  plainttflT,  the 

S»lamtiflrv  attorney  may  compel  a  repayment  of  it  to  himself,  and  he  will  not  be  prejadieed 
y  a  ooUosive  release  from  tne  plaintiff  to  the  defendant 

THIS  cause  being  at  issue  at  York  Spring  Assizes  1800,  the  parties  en- 
tered into  bonds  to  refer  it  to  arbitration,  and  the  arbitrator  awarded  the  de- 

(1)  Tide  J)o€  ▼.  Perkitu,  8  Term  Rep.  749.  and  Tanntr  v.  Taylor  therein  cited,  p.  7&4. 
6  Enit  420.  in  notis.  Burrougk  v.  MarHn,  8  Campb.  112. 
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fendant  to  pay  to  the  plaintiff  26Z.  by  two  instalments,  101.  on  the  24th  of 
Miry  1800,  and  the  remaining  16Z.  on  a  certain  future  day.  On  the  16th  of 
May,  the  plaintiff's  attorney,  having  been  informed  that  the  parties  intended 
to  settle  the  matter  between  themselves  for  the  purpose  of  ousting  him  of  his 
lien  on  the  costs,  served  the  defendant  with  notice  to  pay  the  amount  of  the 
damages  and  costs  to  him,  and  not  to  settle  the  same  with  the  plaintiff  or  any 
other  person,  as  he  had  a  lien  upon  the  costs  for  his  fees,  6cc.  notwithstanding 
which  the  defendant  on  demand  pf  the  first  instalment  by  the  plaintiff's  at- 
torney, when  it  became  due,  refused  to  pay  it  to  him,  but  paid  it  over  to  the 
plaintiff  himself,  and  obtained  from  him  a  receipt  in  full  of  all  demands :  and 
then  told  the  attorney  he  would  never  pay  him  a  shillings  and  he  might  get 
his  costs  how  he  <:ould.  Thereupon  a  rule  was  obtained  on  the  part  of  the 
plaintiff's  attorney,  calling  on  the  defendant  to  shew  cause  why  he  should  not  v 
pay  him  his  costs  in  this  cause  out  of  ^he  money  awarded  to  be  paid  by  the 
said  defendant  to  the  plaintiff,  apd  also  the  costs  of  this  application. 

Gibbs  shewed  cause  against  the  rule,  and  contended  that  the  attorney's 
lien  was  confined  to  the  cases  of  money  recovered  by  the  judgment  of  the 
Court,  and  did  not  extend  to  money  awarded ;  and  the  rule  being  introduced 
merely  for  the  sake  of  the  officers  of  the  court,  in  derogation  of  the  natural 
rights  of  the  parties  to  settle  their  own  disputes  without  the  intervention  of  a 
third  person,  it  ought  not  to  be  extended  farther  than  it  had  gone.  That  at 
any  rate,  it  was  competent  to  a  plaintiff  to  release  the  whole  or  any  part  of 
the  damages,  though  it  might  not  be  permitted  to  the  defendant  to  pay  the 
money  over  to  the  plaintiff  after  notice  from  his  attorney  of  his  lien. 

The  Attorney- Gineral  and  Yates,  contra,  relied  upon  the  general  practice 
as  settled  in  Welsh  v.  Hole,  Doug.  238,  Read  v.  Duppa,  6  Term  Rep.  361, 
and  Rand  v.  Fuller,  lb.  456,  and  said,  that  this  was  in  effect  the  same  case ; 
ther^  being  a  cause  in  court,  and  the  damages  only  ascertained  by  an  arbitra- 
tor instead  of  by  a  jury.  And  as  to  the  pretended  receipt  in  full  or  release,  it 
was  a  mere  juggle  between  the  parties  to  cheat  the  attorney  of  his  lien. 

Lord  KfiNYON,  C;  J.  The  convenience,  good  sense,  and  justice  of  the 
thing  require  that  an  attorney  should  have  the  same  lien  on  damages  award- 
ed as  if  they  were  recovered  by  the  judgment  of  the  Court  in  the  ordinary 
course  of  the  cause.  The  public  have  an  interest  that  it  should  be  so ;  for 
otherwise  no  attorney  will  be  forwaid  to  advise  a  reference.  As  to  the  right 
of  the  plaintiff  to  release  any  part  of  the  damages,  it  is  out  of  the  question 
here  ;  for  this  appears  to  be  no  other  than  a  mere  shuffle  between  the  plaintiff 
and  defendant  to  cheat  the  attohiey  of  his  lien.     Therefore, 

Per  Curiam,  Rule  absolute  for  the  defendant  forthwith  to  pay  over  to 
the  plaintiff's  attorney  lOZ.  ihe  amount  of  the  first  instal- 
ment awarded  to  be  paid  to  the  plaintiff,  and  to  pay  the  re- 
maining instalment  when  due  to  the  plaintiff's  attorney  (1). 


Ex  parte  Robert  Softly. 

1  Eftit,  466.    May  16.  1801. 

A  keelinaii  employed  id  DayifHtbg  down  the  river  Tyne  to  the  port  of  Shieldt  at  the  mouth 
of  that  river,  ia  liable  to  be  impreaied;  and  cannot  afterwards  bring  himielf  within  the 
protection  of  the  IS  Geo.  2.  o.  17  a.  2,  eiemptiog  every  peiion,  not  having  before,  titttf  Uu 
teat  Who  ihall  bind  himaelf  apprentice  to  aerve  at  tea,  from  being  inpreaaed  for  three 
years  from  sach  binding. 

THIS  came  on  upon  a  mle  calling  upon  the  commanding  officer  of  his 
Majesty's  hired  tender  the  Edmnstowe,  to  shew  cause  why  a  writ  of  habeas 

(1)  [8m  the  remarka  efC.  J.  Oaton,  approvmg  of  this  eaae.  In  Asfsr  t.  Jqck,  4 
Watte,  t40.-~W.] 
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corpu9  should  not  isttie  to  hhn  td  \mt^  i^  (hd  body  of  Babert  S&ftly,  who 
was  in  his  custody  in  conaequetice  of  hjiiing  be^ft  iMpteisedl  The  tule  was 
grounded  on  several  affidavits^  stating  that  on  the  6th  of  May  1800,  R.  Softly^ 
«  keelman,  was  bound  apprentice  to  T.  8,  for  three  years  froa»  that  time,  to 
learn  the  business  of  a  mariner  or  seariian  ;  and  that  on  the  12th  of  the  said 
Mof^i  the  Lords  Commissioners  of  the  Admiriilfy  grafted  Softly  a  protection 
on  the  said  indenture  for  the  same  period.  That  on  the  0th  of  January  la^t, 
he  was  impressed  oita  board  of  his  master's  ship  in  the  river  Tyne.  That  h^ 
\aA  never  starved  at  sea,  or  been  bound  before  to  ainy  other  person  to  serve  at 
sea.  That  the  employment  of  a  keelman  on  th6  river  Tyne  consists  in  re- 
ceiving coals  into  certain  vessels  called  keels  at  the  coal  wharfs  on  the  bar^s 
of  the  river,  and  navigating  such  keels  to  the  port  of  Shkldi  or  other  parts 
of  the  river,  and  there  putting  the  coeds  on  board  ships  for  eitportation.  That 
such  employment  does  not  render  it  necessi^,  nor  do  the  men  in  performing 
it  to  go  out  to  sea,  but  are  wholly  employed  on  the  river. 

The  affidavits  on  the  nart  of  the  Crown  «et  6ut  the  order  of  Council  of  the 
3d  of  December  18C0,  whereby  his  Majesty,  by  the  advice  of  his  Privy  Coun- 
cil, upon  the  urgency  of  the  naval  service,  ordered  the  Liords  Commissioners  of 
the  Admiralty  to  issue  warrants  for  pressing  so  many  *'  geameUj  tea/aring 
**  Tnen^  and  others^  whote  occupations  and  callings  are  to  iBoork  in  veigels  and 
(« boats  upon  rivers,  as  should  be  sufficient  to  man  hi9  Majesty's  ships,"  &c. 
and  stated  further,  that  Softly  had  been  employed^  in  keels  navigating  the 
river  Tyne  since  he  was  ten  years  of  ase,  and  has  continued  for  the  last  five 
years  in  the  same  employ  as  a  man.  That  on  22d  of  December  1799,  he  was 
bound  to  J.  H.  coal-fitter  at  Newcastle  for  a  twelvemonth ;  that  he  continued 
einployed  in  a  keel  till  May  1800,  when  he  des<erted  his  master's  service  and 
went  to  Sunderland,  where  he  Was  bound  with  two  others  under  the  like  cir- 
cumstances, to  his  present  master  T.  S.  That  the  keels  employed  on  the 
Tyne  are  of  about  21  tons  burthen,  and  usually  navigated  by  four  persons, 
the  skipper,  two  men,  and  a  boy.  That  the  chief  employment  of  the  keels  is 
to  carry  coals  from  the  staiths  (or  wharves)  t6  the  ships  in  Shields  harbour, 
the  nearest  staith  to  which  harbour  is  about  a  mile,  and  the  furthest  about  18 
miles  up  the  river  Tyne,  That  the  keels  ate  navigated  with  one,  and  some- 
times two  masts,  and  large  lug  sails,  and  sometimes  with  studding  sails  and 
two  oars,  and  steered  with  a  rudder  and  tiller.  That  the  sea  at  and  near 
Shields  harbour  frequently  runs  high,  and  it  requires  great  skill  in  the  steer- 
ing and  management  of  a  vessel  to  navigate  the  keels  ;  particularly  in  tem- 
pestuous weather,  when  the  keels  are  oflen  driven  to  near  the  mouth  of  the 
river,  and  sometimes  to  sea.  That  the  generality  of  keelmen  are  very  expert 
iti  the  trimming  of  their  sails  and  handling  theit  oars  and  rudder ;  and  steer 
with  great  facility  and  precision  in  narrow  and  intHcate  channels,  and  particu- 
larly in  getting  along  side  of  vessels  when  the  wind  blows  high  ;  and  that  they 
occasionally  assist  ships  in  the  river,  and  help  to  work  and  rig  them.  That 
the  branch  pilots  of  the  Tyne  are  selected  from  this  description  of  {>ersons. 
It  was  also  sworn  by  several  persons  conversant  with  the  impress  service,  that 
this  description  of  persons  were  often  impressed. 

The  Attorney  General  and  Jervis  shewed  cause  against  the  rule,  and  con- 
tended that  the  protection  granted  to  Softly  was  not  valid  under  the  stat.  13 
Geo.  2.  c«  17.  by  virtue  of  which  it  was  claimed.  That  is  entitled  "  An  act 
"  for  the  tTierease  of  mariners  and  seftmen^to  navigate  trading  ships  or  vessels.'* 
By  the  Ist  section  a  genertd  protectiatt  is  eivefi,  amongst  others,  to  persons 
imder  18  years  of  age,  which  does  not  apply  to  the  present  parly ;  then  s.  2., 
under  which  the  exemption  is  claimed,  enacts,  that,  '*  for  the  encouragement 
"  of  able  bodied  landmen  to  betake  "  themselves  to  the  sea  service,  every  per- 
**  son  of  whatever  age,  who  shall  use  the  sea,  shaU  be  exempted  from  being 
*<  impressed  for  two  years  from  the  time  of  his  first  going  to  sea;  and  that 
"  every  person  not  having  before  used  the  sea^  who  shall  bind'hinncdf  api^ft- 
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**  tice  to  9trv€  at  seoj  shall  be  exempted  from  being  impressed  for  3  years,'* 
4%.  and  by  s.  3.  persoos  so  exempted  abaU  bave  protections  from  the  Admi- 
ralty. The  validity,  therefore,  of  the  protection  depends  on  the  construction 
of  tne  clause  granting  thp  exemption.  Now  the  act  which  was  for  die  tn- 
crease  ef  mariners,  by  giving  protections  to  persons  upon  their  entrance  into 
the  sea  service,  does  not  extend  to  such  as  w^re  liable  to  he  impressed  before 
they  entered  into  that  service,  in  respect  of  which  the  exemption  is  claimed ; 
for  such  persons  do  not  come  within  the  reason  of  the  exemption.  The  bind- 
ing of  one  as  an  apprentice  to  the  sea  service,  who  was  before  that  time  in  a 
class  of  persons  liable  to  be  impressed  as  mariners,  would  not  operate  to  the 
increase  of  mariners,  but  would  rather  reduce  the  number  of  persons  disposa- 
ble at  the  public  service.  The^  right  of  pressing  mariners  for  the  navy  is, 
says  Mr.  Justice  Fosttr,  Post.  Cr.  Law,  159,  a  prerogative^  inherent  in  thq 
crown,  grounded  upon  the  common  law ;  and  r^ognized  by  many  acts  of  par- 
liament. Amongst  the  latter  he  re£ers(a)  to  the  act  of  the  2  and  3  Ph.  k  M. 
c  16,  which  lavs  a  penalty  on  loatermen  plying  between  Gravesend  and 
Windsor,  for  withdrawing  themselves  in  the  time  of  pressing  commission  for 
the  service  of  the  crown  upon  the  sea.  Upon  which  he  observes,  that  though 
it  extends  only  to  watermen  on  the  Thames,  yet  it  supposes  the  legality  of 
such  commissions,  and  that  these  people  were  the  objects  of  them.  A  fortiori^ 
therefore,  persons  of  the  description  of  these  keelmen,  who  though  not  used 
to  go  to  sea,  are  employed  in  a  laborious  and  sometimes  dangerous  navigation, 
which  requires  great  skill  and  hardihood,  in  a  large  navigable  river  like  the 
TytUt  must  be  Uabl^  to  be  impressed.  Such  persons  come  expressly  within 
the  words  and  meaning  of  the  order  of  council  on  which  the  press-warrants 
are  framed,  which  include  not  only  seameTi^  and  seafaring  iTifn,  expressly  so 
called,  but  "  others  whose  occupations  and  callings  are  to  work  in  vessels  and 
hoots  upon  rioers.'*  That  the  legislature  in  the  13  Geo.  2.  c.  17,  had  the 
protection  of  landmen  principally  in  view,  who  had  never  before  been  subject 
to  be  impressed,  may  also  be  collected  from  other  statutes  passed  in  pari 
materia^  viz.  7  dc  8  W.  3^  c.  21.  s.  15.  which  enables  the  Admiralty  to  give 
protections  for  two  years  to  "  landmen  desirous  to  apply  themselves  to  the  sea 
service."  2^3  Ann.  c.  16.  s.  4.  6.  and  15.  protects  poor  boys  bound  by  pa- 
rish officers  to  sea  in  the  merchant  service  till  IS  years  of  age  ;  and  also,  for 
three  years,  all  such  as  shall  voluntarily  bind  themselves.  Then  the  stat.  4 
&  5  Ann.  c.  19,  reciting  that  the  last-mentioned  act  was  intended  for  the  en- 
couragemerU  of  landmen  to  bind  themselves  apprentices  to  the  ^ea  servive«. 
and  that  the  exemption  had  been  abased  by  protecting  seamen  who  had  so 
bound  themselves,  enacts  and  declares,  that  no  person  of  the  age  of  18  years 
shall  be  exempted  from  being  impressed  who  shall  have  been  in  any  sea  service 
before  the  time  they  bound  themselves,  &x.  It  appears  also  from  the  statutes, 
that  the  term  landman  is  used  in  contradistinction  to  seaman,  and  that  all 
persons  are  considered  as  seamen  who  are  liable  to  be  impressed  for  the  sea 
service. 

Park,  contra,  admitted  that  the  party  was  within  the  description  of  those 
who  were  liable  to  be  impressed  by  the  order  of  council:  but  contended  that 
he  was  exempted  by  the  special  provision  of  the  stat  13  Geo.  2.  c.  17. 
8.  2,  which  exempts  all  persons,  not  having  before  used  the  sea,  who 
shall  bind  themselves  apprentices  to  serve  at  sea.  Now  here  the  fact  was 
positively  sworn,  that  Softly  '*  had  never  served  at  sea,  or  been  bound  be- 
"  fore  to  any  other  person  to  serve  at  sea."  By  using  the  sea  must  be  under- 
stood navigating  upon  the  open  sea.  None  of  the  acts  referred  to  carry  the 
argument  further,  because  they  all  use  the  same  description.  And  consider? 
ing  that  they  were  all  passed  for  the  purpose  of  encouraging  persons  to  em- 
bark in  this  mode  of  life,  which  is  a  nursery  for  the  navy,  unaer  the  faith  of 

(a)  lb.  p.  171.  and  vidt  ttat.  4  ft  6  Ana.  6.  19.  ■.  18. 
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being  potected  from  being  impressed  for  a  certain  period,  the  words  ou^ht  to 
be  construed  in  their  plain  and  popular  sense,  adapted  to  the  Understanding  of 
that  description  of  men  to  whom  they  apply. 

Lord  Ken  YON,  C.  J.  This  case  in  its  consequences  is  of  infinite  impor- 
tance to  the  public,  since  the  existence  of  die  country  depends  upon  its  fleets. 
I  hare  freqtient  applications  made  to  me  as  Chief  Justice,  out  of  court,  for 
discharging  persons  who  have  been  improperly  impressed :  a  power  which, 
as  Lord  Man^fidd  said,  had  been  exercised  by  Lora  C.  J.  Holt^  and  long  be* 
fore  his  time  :  but  I  have  never  considered  myself  at  liberty  to  discharge  per- 
sons of  this  description.  The  power  of  pressing  persons  for  the  sea  service  is 
not  general ;  it  goes  as  far  only  as  the  safety  of  the  country  requires  that  it  should, 
and  there  it  stops.  It  extends  to  persons  whose  employment  is  upon  the  sea 
and  in  navigable  rivers.  There  can  be  no  question,  but  that  persons  employ- 
ed like  this  man^upon  the  river  Tyne  are  liable  to  be  impressed.  The  only 
question  then  is,  Whether  he  is  protected  under  the  act  oi  the  13  Geo.  2  ?  I 
diink  not.  That  act  was  passed  for  the  encouragement  of  landmen,  persons 
not  before  used-^  to  a  sea  life,  to  folloiV  the  sea ;  for  which  purpose  it  gives 
them  a  protection  from  being  impressed  for  a  certain  period.  But  it  is  said, 
that  this  man  did  not  before  this  time  use  the  sea,  and  therefore  that  he  comes 
within  the  exemption,  though  liable  before  to  be  impressed  :  but  that  construc- 
tion would  decrease  the  number  of  mariners  disposable  at  the  service  of  the 
state,  instead  of  increase  them  as  the  object  of  the  act  purports  to  do.  Be- 
sides, if  it  were  necessary,  I  am  not  sure  that  the  mouth  of  such  a  river  as  the 
Tyne  is  not  in  a  general  sense  to  be  called  the  sea.  Navigable  rivers  below 
the  bridges  where  the  sea  ebbs  and  flows  are  called  JEsttuiria  maris{a).  The 
rivers  Severn,  Mersey,  and  Dee,  have  outlets  of  the  same  description.  The 
lower  part  of  the  Severn,  which  takes  the  name  pf  the  Bristol  Channel,  is  no 
doubt  the  sea ;  and  the  outlets  of  the  Mersey  and  Bee,  which  are  called  the 
estuaries  of  those  rivers,  are  so  likewise.  It  is  clear,  however,  that  the  per- 
sons employed  in  this  sort  of  navigation  are  not  those  inexperienced  landmen 
whom'  the  legislature,  in  order  to  encourage  them  to  enter  upon  this  mode  of 
life,  meant  to  protect  for  a  time ;  for  the  keelmen  are  for  the  most  part  able 
and  expert  navigators ;  and  an  oflUcer  well  acquainted  with  those  parts^  who 
joins  in  the  aflidavits,  says  he  should  prefer  as  a  seaman  a  person  of  the  age 
of  21,  bred  to  the  keels,  to  one  who  had  been  two  voyages  to  the  East  Indies. 
This  person  it  appears  is  of  that  age ;  and  it  is  most  obvious  that  he  has 
bound  himself  apprentice,  not  for  the  purpose  of  learning  his  business,  but  in 
order  to  protect  himself  from  being  impressed.  And  I  think  we  should  be 
dealing  a^yay  the  security  of  the  country,  if  we  were  to  hold  that  the  protec- 
tion of  the  act  extended  to  persons  of  this  description  binding  themselves  ap- 
prentices. 

Grose,  J.  The  only  question  is,  Whether  this  party  is  protected  by  the 
act  of  parliament ;  that  is,  whether  before  he  became  bound  he  could  be  s^id 
not  to  have  used  the  sea  f  The  answer  in  the  aflHrmative  to  the  Question  which 
I  put  during  the  argument,  namely,  whether  this  person  before  ne  was  bound 
was  liable  to  be  impressed,  in  my  judgment  decides  the  case  ;  for  the  Express 
object  of  the  act  was  to  increase  the  number  of  mariners  for  the  sake  of  the 
public  service,  and  therefore  to  hold  out  an  encouragement  to  landmen,  who 
were  not  before  liable  to  that  service,  to  ^nter  upon  that  mode  of  life.  Where- 
as the  construction  now  contended  for  would  decrease  the  number  of  disposa- 
ble mariners,  by  allowing  protections  to  those  who  were  before  subject  to  be 
impressed.  Therefore,  though  the  words  used  are  very  general,  yet  they  must 
be  construed  according  to  the  obvious  meaning  of  thfe  legislature,  and  accord- 
ing to  the  usage  which  has  always  prevailed  in  respect  to  that  class  of  men 

(a)  Vidt  4  iDft  189.  HI*    2  Halt,  16,  64.    Hale  de  jura  maris,  12,  S6,  46,  7. 
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who  are  said  to  use  the  sea;  in  that  sense  persons  not  used  to  the  sea  are  to 
be  understood  of  landmen  who  were  not  before  liable  to  be  impressed. 

Lawrence,  J.  I  entertain  some  doi^bt  whether  this  man  does  not  come  with** 
in  the  words  of  exemption  of  the  act,  exempting  every  person,  not  having  be- 
fore used  the  sea^  who  shall  bind  himself  apprentice  to  serve  at  sea.  And  my 
doubt  arises  on  this,  that  there  are  other  descriptions  of  persons  liable  to  be 
impressed,  who  yet  do  not  use  the  sea;  such  as  persons  employed  on  naviga* 
ble  rirers,  who  are  described  in  the  order  of  council,  without  reference  to  their 
being  so  employed  within  the  flux  and  reflux  of  the  sea  in  such  rivers :  of 
this  description  are  many  persons  employed  in  navigating  upon  the  Thames^ 
at  various  places  between  London  and  Oxford^  who  certainly  cannot  be  said«to 
have  used  the  sea :  and  therefore,  as  the  legislature,  in  describing  the  persons 
iotended  to  be  exempted,  have  used  a  term  not  co-extensive  with  the  power  of 
impressing ;  my  dpubt  is,  how  far  we  are  warranted  in  saying,  that  they  only 
meant  by  these  words  to  describe  persons  not  before  liable  to  be  impressed. 
At  the  same  time,  it  must  be  admitted,  that  the  introductory  part  of  the  clause 
goes  to  shew  that  this  person  is  not  entitled  to  be  exempted ;  for  the  exemp- 
tion is  said  to  be  given  for  the  encouragement  of  able  bodied  landanen  to  be* 
take  themselves  to  the  sea  servioe  :  and  the  object  of  the  act  being  to  increase 
the  number  of  mariners  and  seamen,  seems  also  to  favour  such  a  construction 
as  will  not  deprive  the  country  of  its  right  to  avail  itself  of  the  assistance  of 
any  description  of  persons  necessary  for  its  safety,  and  who  were  before  liable 
to  be  impressed.  But  certainly  there  is  a  difficulty  in  putting  so  large  ,a  con- 
struction on  the  enacting  words  of  the  clause  giving  the  exemption. 

Lb  Blanc,  J.  The  legislature  at  the  time  of  passing  the  act  of  the  13  Geo. 
2,  seem  to  have  had  two  descriptions  of  persons  in  contemplation ;  the  onoi 
landmen,  who  required  instruction  in  the  new  line  of  life  in  whicli  they  were 
about  to  engage,  in  order  to  flt  them  for  their  employment ;  the  other,  persona 
having  sufficient  skill  in  navigation  to  fit  them  for  the  sea  service^  without  the 
necessity  of  an  apprenticeship^  to  it ;  and  I  consider  the  words,  "  not  having 
*"  before  used  the  sea,'*  to  have  been  used  in  contradistinction  to  persons  re* 
quiring  a  certain  degree  of  instruction  to  fit  them  for  the  sea  service.  Thia 
party  therefore,  from  his  former  mode  of  life,  not  being  within  the  latter  de« 
scription  at  the  time  of  the  binding,  I  do  not  consider  as  coming  within  the 
protection  of  the  act. 

Rule  discharged. 


Vandyck  and  Others  t^.  Whitmore. 

1  EMt,  476.    May  18, 1801. 

It  it  legal  to  trade  with  the  anbjects  ofan  enemy  *■  coantry  by  the  king'i  licence.  But  if  it  bi 
provided  in  loch  licence,  that  the  party  acting  nnder  it  ehatl  give  bond  for  the  dne  expoita- 
tion  to  the  placee  propowd  of  the  goods  intended  to  bo  exported  to  each  oonntry ,  and  they 
are  exported  withont  aiicb  bond  beinc  given,  each  exportation  ii  illegal,  and  the  owners 
ean^MC  leeover  on  a  policy  to  protect  Uie  gooda.  if  a  licence  to  export  and  delirer  goods 
to  an  enemy's  coantry  be  granted  for  a  limited  time,  it  b  not  sufficient  that  the  goods 
were  Mt/>pfd  before  the  expiration  of  the  time,  the  ship  not  sailing  till  afterwards. 

THIS  was  an  action  upon  two  policies  of  insurance,  both  dated  17th  March 
1798,  upon  a  voyage  at  and  from  London  to  Botterdam  ox  Amsterdam^  with  or 
without  clearances,  to  or  from  a  neutral  port ;  the  one  being  upon  137  boxes 
of  sugar  on  board  of  a  ship  called  the  Jonre  Hendrick  VUrland,  and  on  42 
boxes  of  sugar  on  board  of  another  ship  called  the  Juffro/w  Lydia  ;  the  other 
00  goods  on  board  the  said  sh\^  Juffrow  Lydia,  declared  to  be  11  caries  of 
sugar,  valued  at  330f.,  a  quantity  ofcoffee  ^-alued  at  373^.,  and  on  30  caaks 
of  tobacco,  valued  at  13802.    The  defendant  subscribed  each  of  these  policies 

Vot.  I.  30 
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for  900^  at  a  premium  of  six  giuneas  per  cent.  The  declaration  contained 
counts  upon  each  policy  for  a  total  loss  oy  capture,  and  a  count  for  money  had 
and  received.  The  defendant  pleaded  mm  assumpsit,  and  paid  2Sl.  I2s.  6d, 
into  court  upon  the  count  for  money  had  and  received.  At  the  trial  before 
Lord  Ken/yon,  C.  J.,  at  the  sittings  at  Cruildhall  afler  last  Michaelmas  term , 
the  jury  found  a  verdict  for  the  plaintiffs  for  346Z.  17;.  Bd.  subject  to  the  opin- 
ion of  mis  court  on  the  folbwing  case.  The  ships  Vlerland  and  Lydia  were 
Prusian  ships.  On  thi^  20th  of  December  1797,  the  lAdia  being  then  bound 
upon  a  voyage  to  Calais,  and  the  plaintiffs  intending  to  ship  goods  on  board 
her  for  that  port,  obtained  for  that  purpose  an  order  of  council.  This  order 
w&s  dated  20th  December  1797,  ana  reciting  a  petition  of  the  plainti^  to  ez«* 
port  from  harndon  to  Calais  ICJO  hogsheads  of  tobacco,  &c.  in  the  Prusian 
ship  Juffrow  Lydia,  granted  permission  to  send  supply  and  deliver  the  same 
in  the  said  vessel,  being  neutral,  from  London  to  Calais  or  elsewhere,  as  cir- 
cumstances jnight  require,  for  the  use  of  any  persons  for  whom  the  same  were 
prohibited  b^  the  stat.  34  Greo.  3.  c.  9,  to  be  sent  without  such  licence.  '  With 
a  proviso,  that  nothing  therein  contained  should  extend  to  affect  the  provisions 
in  any  act  of  parliament,  except  the  said  act ;  or  to  licence  any  act  to  be  done 
furUier  or  otherwise  than  by  the  said  act  the  king  was  authorised  to  licence* 
Provided  also,  that  if  any  question  should  arise  whether  any  thing  done  was 
authorised  by  that  order,  proof  that  such  thing  was  done  under  the  circum- 
stances, and  according  to  the  terms  and  conditions  therein  expressed,  should 
be  on  the  persons  claiming  .the  benefit  thereof.  Provided  also,  that  die  said 
licence  should  remain  in  force  for  two  months  from  the  date,  and  no  longer. 
The  plaintiffs,  in  consequence  of  this  licence,  shipped  30  hogsheads  of  tobacco 
on  board  the  last  mentioned  ship,  which  formed  part  of  the  goods  insured  by 
one  of  die  policies  in  question  ;  and  on  the  23d  of  December  1797,  entered  the 
same  at  the  .custom  hous^for  Calais;  and  upon  such  entry  the  shipping  clerk 
of  the  plaintiff  made  the  following  oath :  **  Edward  Ray,  for  Vandyck  and 
**  Geters,  maketh  oath  that  the  goods  mentioned  in  this  certificate  are  now  to 
•*  be  exported  to  Calais  on  their  own  account.  E.  Ray."  The  plaintiff  at 
the  same  time  entered  into  a  bond  according  to  the  provisions  of  the  stat.  29. 
Greo.  3.  c.  68,  in  the  penal  sum  of  15202.  conditioned  to  land  the  tobacco  at 
Calais,  dec.  The  remainder  of  the  goods  insured  by  the  policies  in  question 
were  afterwards  shipped  by  the  plaintiffs  for  Rotterdam,  under  an  order  of 
council  of  10th  Jamuiry  1798  (after  mentioned).  On  the  7th  of  April  1798, 
the  captain  of  the  Juffrow  Lydia  cleared  out  his  ship  at  the  custom  house  in 
London  for  Calais,  Rotterdam,  and  Embden,  having  made  oath  to  the  truth  of 
the  clearance  in  the  usual  form ;  and  on  the  14th  of  the  same  month,  sailed 
from  London  direct  for  Rotterdam.  The  Juffrow  Lydia,  when  she  so  sailed 
from  London,  had  on  board  the  said  42  boxes  and  11  casks  of  sugar,  the  said 
Quantities  of  coffee,,  a^d  the  said  30  casks  or  hogsheads  of  tobacco  ;  and  the 
Vlerland  the  137  boxes  of  sugar ;  all  on  account  of  the  plaintiffs.  The 
Vlerland  arrived  safe  at  Rotterdam ;  but  the  Lydia  with  the  sugar^  coffee,  and 
tobacco  on  board,  having  arrived  off  the  mouth  of  the  Maese,  and  having  come 
to  an  anchor  there,  was  captured  by  a  French  privateer  and  carried  into  O*- 
tend;  whereby  the. 42  boxes  of  sugar  insured  oy  the  first  mentioned  policy ^ 
and  the  11  casks  of  sugar,  valued  at  330Z.,  the  coffee,  valued  at  37251.,  and  the 
30  hogsheads  of  tobacco,  valued  at  1380Z.,  insured  by  the  other  policy,  were  re- 
spectively wholly  lost  to  the  plaintiffs.  By  an  order  of  coiincil,  dated  3d 
September  1796,  reciting  that  an  act  passed  in  the  33  Geo.  3.  (c.  27.)  intitul- 
ed "  An  Act  more  effectually  to  prevent  during  the  present  war  between  G. 
*»  B.  and  JFVonce,  all  traiterous  correspondence  with  the  enemy,"  &c.  And 
another  act  passed  in  the  34  Geo.  3.  (c.  9:)  intituled  ^  an  Act  for  preventing 
**  money  or  effects  in  the  hands  of  his  majesty's  subjects,  belongi^  to  or  dis* 
•«  posaUe  by  persona  resident  in  JFVanc^,  being  applied  to  the  use  of  the  per- 
"  sons  exercising  the  powers  of  government  in  Prance,  and  for  preserving  the 
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**  property  thereof  for  the  heuefit  of  the  individual  owners  thereof."  And  that 
another  act  passed  in  the  34  Geo.  3.  (c.  79.)  intituled  *'  An  act  for  more  ef« 
*'  fectualiy  preserving  money  and  effects  in  the  hands  of  his  majesty's  siihjects, 
'*  helongiog  to  or  disposaUe  by  persons  resident  in  France^  for  the  benefit  of 
**  the  individual  owners  thereof."  And  that  it  was  expedient  that  such  licence 
and  authority  should  be  granted  as  was  thereinafter  granted;  his  maje6ty»  &c. 
granted  licence,  according  to  the  authority  given  hy  the^said  acts,  to  all  per- 
sons residing  in  G.  B,  either  on  the  account  or  credit  of  themselves»  or  of  any 
other  person  whomsoever,  or  wheresoever  resident  and  being,  to  sell,  sup- 
ply, deliver,  or  send  for  such  purpose.  6cc.  or  to  aid  or  assist  in  so  selling, 
supplying,  delivering,  or  sending,  ecc.  any  goods  or  effects  itientioned  in  the 
said  acts  (or  any  other  goods  or  effects  except  such  as  are  thereinafter 
mentioned)  to  or  for  the  use  of  any  persons  residing  in  .the  territories  of 
the  United  Promnus^  or  in  the  Austrian  Netherlands^  or  in  any  part  of 
Italy y  or  for  the  purpose  of  being  sent  into  any  part  4)r  place  within  the  same 
respectively.  Prwided^  that  all  such  goods,  &c.  be  exported  from  this 
kingdom  in  ships  and  vessels  belonging  to  persons  of  some  state  or  country 
in  amity  with  his  majesty ;  and  that  such  exportation  be  made  under  the 
usual  conditions  and  regulations  ;  and  that  such  security  be  given  hy  hond^ 
in  such  penalty,  by  such  persons,  and  in  such  manner,  as  ^hall  be  directed  by 
the  commissioners  of  his  majesty's  customs,  that  the  said  goods,  iec,  shall  m 
exported  to  the  places  proposed  and  to  none  other,  and  that  a  certificate  shall 
be  produced  within  six  months  from  the  date  of  the  bond,  under  the  hand  of 
the  British  consul  or  vice-consul  (or  two  British  merchants,  &c.)  residing  at 
the  place  at  which  such  goods,  &c.  shall  be  landed  ,*  testifying  that  the  said 
ffooas  have  been  all  duly  landed  at  that  place.  Provided  also,  that  nothing 
dierein  contained  should  be  construed  to  licence  the  exportation,  &c.  of  any 
arms,  or  naval  or  military  stores,  &c.  or  any  articles  which  are  especially  pro- 
hibited by  any  act  of  parliament,  other  than  the  acts  before  mentioned  to  be 
exported,  &c.  or  in  any  manner  to  affect  the  provisions  of  any  other  act  of  par- 
liament ;  or  to  licence  or  authorize  the  several  acts,  matters,  and  things  afore- 
said, further  or  otherwise  than  as  the  same  might  be  affected  by  the  several 
before  mentioned  acts  of  parliament.  Provided  also,  that  every  person  who 
should  take  the  benefit  of^that  licence,  should  take  it  upon  condition,  that  if 
any  question  should  arise,  whether  the  thing  done  were  authorized  by  the  li- 
cence thereby  given ;  the  proof  that  such  thing  was  done  under  the  circum- 
stances, and  according  to  the  terras  and  conditions  of  that  order,  should  lie  on 
the  persons  claiming  the  benefit  thereof.  And  that  licence  was  directed  to  re- 
main in  force  until  the  26th  of  December  then  next  ensuing,  &c.  The  above 
order  of  council  was  by  several  other  orders,  particularly  by  one  of  the  10th 
of  January  1798,  further  continued  to  the  26tii  of  June  1796,  which  was  sub- 
sequent to  the  loss  in  question.  The  question  for  the  opinion  of  the  court  was, 
Whether  the  plaintiffs  were  entitled  to  recover. 

This  case  was  first  argued  in  Michaelmas  term  last,  by  GUet  for  the  plain- 
tiffs, and  Carr  for  the  defendant,  and  again  in  Hilary  term,  by  Gihbs  for  the 
plaintiffs,  and  Rous  for  the  defendant. 

The  objections  made  on  the  part  of  the  defendant  were,  first,  (which  went 
to  the  whole  cause  of  action,)  that  the  shipment  of  the  goods  for  Rotterdam 
was  illegal  at  common  law,  as  being  a  trading  with  an  enemy,  and  conseouent- 
Iv  could  not  be  protected  by  an  insurance ;  according  to  Potts  v.  JBsZZ,  8  Term 
Rep.  549,  and  the  case  of  the  ship  Hoopj  Rob.  Adm.  Rep..  196,  which  latter 
case  also  shews,  that  the  circumstance  of  the  goods  being  shipped  on  board  a 
neutral  vessel  makes  no  difierence ;  and  that  such  trading  was  not  legalized 
by  the  order  of  the  king  in  council  of  the  3d  of  September  1796,  continued 
by  Uiat  of  the  10th  of  January  1798.  The  original  order  refers  to  three  re- 
cent acts  of  parliament,  the  23  Geo.  3,  c.  27.,  34  Geo.  3,  c.  9,  and  34  Geo.  3, 
c  79.,  the  operation  of  which  it  sUspeikls  in  ikvoar  of  the  plaintiffs.    The  only 
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efiect  of  it,  theiefore,  was  to  licence  the  trading  so  far  as  it  had  been  speciaDy 
prohibited  under  certain  penalties  by  those  particular  statutes,  leaving  the 
question  as  it  was  at  common  law,  or  regulated  by  any  other  statutes :  iind 
indeed  the  order  itself  specially  provides,  that  it  shall  not  affect  the  provisions 
of  any  other  than  those  acts  of  parliament.     But  supposing  the  licence  to 
operate  also  upon  the  common  law,  it  was  done  away  by  the  subsequent  stat. 
of  the  38  Geo.  3,  c.  28,  by  which  the  prohibitions  of  me  former  acts  against 
such  trading  were  extended  to  the  United  Prcvinees,  and  all  intercourse  with 
them  was  expressly  prohibited.     That  act  took  efiect  on  the  12th  April  1708, 
after  which,  namely,  on  the  14tb,  the  ship  sailed  from  London  for  Rotterdofm, 
And  though  there  is  a  saving  clause  (s.  5,)  as  to  acts  which  shall  he  done  un- 
der the  king's  licence ;  yet  the  operation  of  it  is  prospective  as  to  licences 
afterwards  to  be  granted,  and  caUnot  warrant  a  licence  granted  before,  which 
had  not  been  carried  into  execution ;  in  the  same  manner  as  a  similar  clause 
in  the  former  acts  had  necessarily  only  a  prospective  operation.     At  all  events, 
however,  if  the  former  licence  continued  in  force  subsequent  to  the  last  men- 
tioned act,  the  plaintiffs  cannot  avail  themselves  of  it  without  shewing  that 
they  have  complied  with  all  the  terms  and  condition^  of  it.     This  is  not  only 
required  by  the  licence  itself,  but  enforced  by  the  stat  34  Greo.  3,  c.  79,  s.  30. 
Now  the  order  of  council  stipulates,  that  the  goods  shall  be  exported  under 
the  nmal  conditions  and  regulations  ;  one  of  which  is,  (as  required  by  the 
Stat  13  &  14  Gar.  2.  c.  U,  s.  3,)  that  the  goods  shall  be  entered  for  the  real 
place  of  destination :  but  that  has  not  been  complied  with  here.     Such  a  reg- 
ulation is  peculiarly  necessary  to  be  observed,  because  it  furnishes  the  means 
of  providing  for  the  observance  of  ariother  condition  mentioned  in  the  order 
of  council,  namely,  that  the  shippers  shall  give  bond  to  export  the  goods  to 
the  place  proposed,  and  to  none  other ;  a  compliance  with  which  is  required 
to  be  proved  by  a  certain  certificate  from  such  place.     But  no  such  bond  was 
^ven  in  this  instance,  the  proof  of  which  lay  upon  the  plaintiffs ;  and  with- 
out it  the  goods  were  liable  to  seizure  and  confiscation.     If,  then,  the  shippers 
of  goods  do  or  omit  an  act  which  would  give  rise  to  a  rightful  detention  or 
confiscation,  they  cannot  recover  upon  a  policy  of  insurance  to  protect  the  pro- 
perty so  illegally  exported.     Secondly,  (which  relates  only  to  die  tobacco,) 
the  Stat.  29  Geo.  3,  c.  68,  for  raising  a  duty  on  tobacco,  and  preventing  eva- 
sions of  it,  in  addition  to  the  requisition  of  the  stat  13  &  14  Car.  2,  above- 
mentioned,  requires  (s.  40,)  that  a  bond  shall  be  given  by  the  shipper  for  the 
actual  exportation  of  the  article  to  the  place  specified  in  the  bond  ;  "  and  that 
"  such  tobacco  shall  not  be  exported  to  any  other  place  or  country  whatever," 
&c.  and  s.  49,  provides  a  particular  method  for  the  discharge  of  bonds  so  ta- 
ken, by  a  certain  certificate  of  the  compliance  with  that  requisition.     By  the 
first  mentioned  clause  the  legislature  meant  to  interdict  the  exportation  alto- 
gether unless  such  condition  were  complied  with,  and  not  merely  to  sanction 
it  upon  terms.     Here  then  the  shipment  was  declared  to  be  for  Calais,  and  a 
bond  given  accordingly ;  notwithstanding  which  the  ship  afterwards  cleared 
out  and  sailed  for  Rotterdam.     But  if  this  were  permitted,  all  the  precautions 
in  the  act  would  be  liable  to  b^  defeated :  because  it  could  not  be  known 
whether  the  conditions  of  the  bond  had  been  complied  with,  or  whether  the 
goods  had  not  been  relanded  again  in  England  with  a  view  to  defraud  the  rev- 
enue.   The  documents  therefore  obtained  were  false,  which  are  worse  than 
none.     And  it  was  settled  in  Farmer  v.  Legg,  7  Term  Rep.  186,  that  if  a 
ship  be  not  properly  documented  the  owner  cannot  recover  upon  an  insurance 
against  the  loss  of  it.  '  It  is  true,  that  this  is  a  mere  revenue  law ;  and  it  has 
been  said  in  Planche  v.  Fletcher^  Doug.  250,  that  we  are  not  bound  to  regard 
the  revenue  laws  of  another  state:  but  that  implies  that  we  are  bound  to  re- 
gard our  own,  and  an  act  done  in  contravention  of  them  is  illegal,  and  has 
been  holden  to  avoid  an  insurance:  Johnson  v.  Sutton,  lb.  254,  and  Dalmada 
v.  Afo#e«itpr,  Park's  Insur.  266, 1st  edit.,  and  is  cause  of  seizure,  2  Roll.  Rep. 
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79.    No  advantage  can  be  taken  of  the  licence  to  ship  to  Calais  or  dsewhere, 
because  that  had  expired  in  point  of  time  long  before  the  ship  cleared  out. 

For  the  plainti^s  it  was  answered,  as  to  the  geneial  question,  that  it  could  not 
be  doubted  but  th^  the  king's  licence  extended  to  legalize  the  trading  as  well  at 
common  law  as  under  the  recited  acts.  The  king  had  power  at  common  law 
to  legalize  such  a  trade,  and  those  acts  ccmtinue  to  him  the  same  power  not- 
withstanding their  prohibitory  provisions :  the  licence,  therefore  operated  un« 
der  the  acts  with  a  special  reference  to  each  of  ^em  in  the  nature  of  a  statute 
non  obstante,  and  it  was  also  valid  as  at  common  law  without  any  special  re* 
ference,  by  licensing  the  trade  itself.  The  statute  38  Geo.  3.  c.  28,  does  not 
vary  the  question,  for  the  5th  section  saves  the  king's  prerogative  in  this  re- 
spect in  the  same  general  terms  that,  the  forttier  acts  had  done. .  The  only  ob- 
jection then  is,  that  a  mere  custom-house  regulation  has  not  been  complied 
with,  namely,  the  giving  the  bond  for  the  exportation  of  the  goods  to  the  place 
proposed.  The  omission  of  that  might  perhaps  have  been  ground  of  detention 
till  it  were  complied  with,  and  a  good  cause  of  refusing  a  clearance ;  but  the 
consequence  cannot  be  carried  further,  so  as  to  make  the  insurance  illegaL 
There  is  a  great  difference  between  performing  an  illegal  voyage,  and  perfonn- 
ing  a  legal  voyage  irregularly.  In  Planche  v.  Fletc^,  Dougl.  250,  even  the 
circumstance  of  clearing  out  for  another  port  than  that  to  whick  the  ship  Was 
really  bound  was  holden  not  to  make  the  voyage  illegal,  or  vacate  the  insur- 
ance. It  is  often  done  in  time  of  war  to  deceive  the  enemy's  cruisers.  And 
it  is  no  answer  to  siiy  that  the  rule  there  laid  down  only  applies  to  attempts 
to  evade  foreign  revenue  laws ;  for  there,  as  here,  the  clearance  was  from  the 
port  of  London  for  a  foreign  port.  Besides,  another  object .  there  was  to 
evade  the  light-house  duties;  yet  Lord  Mansfield  said,  that  the  ship  was  not 
liable  to  confiscation,  nor  the  insurance  void  on  that  account.  The  insurance 
is  only  void  where  the  trade  itself  is  made  illegal,  or  the  risk  is  increased  for 
want  of  certain  ship's  documents.  In  Farmer .  v.  Legg,  7  Term  Rep.  186, 
the  question  was.  Whether  the  captain  of  the  ship  were  properly  qualified  un- 
der me  aot  of  the  31  Geo.  3.  c.  54,  requiring  him  tp  have  previously  served 
a  certain  time  in  the  African  trade ;  and  he  was  subjected  to  a  penalty  in. 
case  he  was  not  so  quaufied :  but  the  Court  did  not  hold  the  insurance  void 
for  the  want  of  the  certificate  of  feuch  qualification,  but  on  the  ground  of  a 
breach  of  implied  warrant  by  the  owner,  in  not  having  employed  a  comman- 
der of  such  competent  skill  and  experience  as  the  legislature  had  deemed  ne- 
cessary in  that  trade.  In  Johnson  v.  Su^^on,  Dougl.  254,  the  trading  itself 
was  made  illegal,  and  as  to  half  the  cargo  there  was  no  licence.  The  case  of 
Dalmada  v.  Motteaux,  Park's  Ins.  266,  turned  on  a  breach  of  embargo,  which 
is  a  temporary  prohibition  of  the  voyage  itself,  and  subjected  the  ship  to  con- 
fiscation. In  this  case  the  trade  itself  was  legalized  by  the  licence ;  and  the 
want  of  a  mere  custom-house  document,  which  is  not  one  of  the  ship's  papers, 
but  deposited  with  the  custom-house  officer,  cannot  vary  the  Question  between 
the  assurer  and  assured.  The  only  effect  of  it  was,  that  till  tne  bond  was  en- 
tered into  the  custom-house  officers  might  have  refused  to  let  the  ship  clear 
out ;  but  that  being  waived  on  the  part  of  the  crown,  no  objection  can  now 
be  made  by  the  defendant,  and  the  Uourt  will  presume  that  every  thing  was 
regularly  done  to  obtain  such  clearance.  Secondly,  with  regard  to  t£e  to- 
bacco, that  was  also  protected  by  a  particular  licence.  It  is  sufficient  that  it 
was  shipped  within  the  time  limitea  by  the  licence,  though  the  ship  did  not 
ditear  out  nor  sail  till  afterwards.  In  this  case,  the  bond  required  was  given 
to  export  the  tobacco  to  Calais,  and  the  licence  was  to  go  to  Calais  or  else-^ 
where.  It  was  not  necessary  for  the  ship  to  proceed  direct  for  Calais,  but  she 
might  have  proceeded  there  after  having  toucned  at  Rotterdam,  Between  the 
time  of  giving  the  bond  and  the  actual  sailing  of  the  vessel,  circumstances 
might  intervene  to  prevent  the  direct  voyage  from  being  pursued.  But  sup- 
posing the  intention  of  going  to  Calais  was  altogether  dropped,  the  only  ef- 
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feet  is,  that  the  bond  wonU  be  forfeited ;  but  no  forfeitaie  of  the  goods  would 
be  thereby  incurred.  Much  of  the  general  reasoning  before  urged  as  to  the 
distinction  between  custoin-house  and  ship  documents  applies  a^o  to  the  to- 
bacco act  And  it  is  also  a  circumstance  of  great  weight  in  this  ^se  that  no 
fraud  was  intended,  which  might  otherwise  hAve  vitiated  the  whole  transac- 
tion, and  perhaps  made  the  trading  itself  illegal,  as  done  in  contravention  of 
the  law  and  the  orders  of  council.  But  here  the  true  destination  of  the  ship 
was  disclosed,  and  the  custom-house  cle<urance  obtained  with  full  knowledge 
by  the  officers  of  allthe  circumstances. 

Tht  Court  took  time  to  consider  the  case ;  and  on  the  last  day  of  the  term 
•  Lord  Kenton,  G.  J.  delivered  their  unanimous  opinion.shortly  to  this  effect. 
After  stating  the  facts  of  the  case :  The  plaintifis  obtained  the  order  of  council 
of' the  30th  of  December  1797  for  the  purpose  of  shipping  the  tobacco  and 
other  goods  therein  mentioned  for  Calais,  But  that  licence  will  not  affect  the 
decision  in  this  case  ;  because  it  was  confined  to  the  sending,  supplpng  and 
delivering  in  the  Lydia  the  goods  specified  within  two  months  (that  is,  from 
the'20th  of  December  1797),  and  the  ship  did  not  sail  till  the  7th  of  April 
1798.  Therefore,  whatever  might  have  been  the  intention  of  proceeding  to 
Calais  after  going  to  Rotterdam^  the  licence  having  expired  before  the  voyage 
commenced,  the  exportation  of  the  goods  could  not  be  protected  by  it.  In  this 
view  of  the  case  it  becomes  unnecessary  for  us  to  give  any  opinion  upon  the 
operation  of  the  tobacco  act.  The  question  is  then  narrowed  to  the  construc- 
tion of  the  order  of  council  of  the  3d  of  September  1796,  continued  beyond 
the  period  in  question  by  the  order  of  the  10th  of  Jarmary  1798.  But  first  I 
would  observe  that  it  is  settled,  and  not  to  be  doubted,  that  trading  with  an 
enemy's  country  is  illegal,  and  that  no  voyage  of  that .  kind  can  be  insured, 
unless  legalized  by  the  licence  of  the  king.  But  though  the  king  may  at 
common  law  licence  such  a  trading  generally,  yet  he  may  also  qualify  his 
licence,  in  which  case  the  party -seeking  to  pjrotect  himself  under  such  licence 
must  conform  to  the  requisitions  of  it.  Now  the  order  of  council  of  the  3d 
of  September  licensing  the  trading  to  the  United  Promnees  is  on  this  express 
condition,  that  bond  be  given  in  such  penalty,  by  such  persons,  and  in  such 
manner  as  the  commissioners  of  the  customs  shsdl  direct,  that  the  goods  shall 
be  exported  to  the  places  proposed,  and  to  no  other ;  and  that  a  certificate 
shall  be  produced  within  six  months  from  the  British  consul,  or  other  persons 
there  described,  that  the  goods  have  been  landed  ;  which  condition  has  not 
been  complied  vnth,  as  it  is  not  found  in  the  case  that  any  such  bond  was 
given.  The  plaintiffs,  therefore,  cannot  protect  themselves  by  that  licence  ; 
and  consequently  the  voyage  was  illegal,  and  cannot  be  insured. 

Postea  to  the  Defendant  (a). 

(s)  A  ftimiiar  deterroiiiatiea  was  made  in  the  caae  of  Vanbarthak  v.  Salted,  M.  81 
Geo.  8  JB.  jR.  One  of  the  qoestiQna  there  tnraed  on  the  itat  16  Geo.  8.  c  6,  which  prohibited 
iDterconrse  with  the  Aneriean  Provinces  then  in  rebellion;  in  which  there  wai  a  clatuie  en- 
abling the  Britiih  commanden  on  that  station  to  grant  licenses  to  carry  provisions',  &c.  to 
places  occupied  by  the  British,  At>d  in  an  actioa  against  the  onderwriter  on  a  policy  on 
goods  to  one- of  :1m  prohibited  places  within  the  act,  the  plaintiff  ralied  on  a  license  given  by 
one  of  oar  commanders^  hot  as  that  license  did  not  follow  the  requisitions  of  the  aet,  in  not 
stating  the  quantiti/  of  provisions,  &e.  the  Court,  upon  a  motion  for  a  new  triaU  held  that 
the  licence  was  void,  and  consequently  the  voyage  bebg  illegal  was  not  the  subject  of  uisur- 
ance;  and  finally  a  nonsuit  was  entereid. 
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The  Bishop  of  London  v.  Ffytche,  in  EJrror(a). 

(B.  R.  Mich.  23  G^.  3.) 

1  East,  487.     1801. 

Held  hj  B.  R.  that  tb»  pt^mrj  af  tfae  dioceae  ikii^  not  refna^  to  admit  m  dark  to  a  raetoiy 
to  which  ha  waa  praaentad  b#caiiaa  ha  had  giran  a  general  bond  to  rea^gn  apon  the  reqneat 
of  hia  patron:  bat  thia  jodgmant  waa  ravened  in  DonL  Proc. 

THIS  was  a  writ  of  error  from  the  court  of  Gommon  Pleas  in.  an  actit>ti  of 
guare  impedit,  in  which  the  defendant  in  error  by  his  declaration  stated,  that 
one  Thomas  Ffytche,  deceased,  Vas  seised  of  the  advowson  of  the  church  of 
Woodham  Walter  in  Essex  in  gross  by  itself,  as  of  fee  and  right,  and  being 
so  seised,  on  the  24th  of  April  1769,  presented  to  the  said  church,  then  being 
Tacant,  Foote  Gotoer,  Clerk,  who,  on  that  presentation,  was  cfdmitted,  institut- 
ed, and  inducted  into  the  same ;  an^  that  the  said  T.  Ffytche,  on  the  10th  of 
February  1777,  died  seised  in  his  said  estate  in  the  said  advowson,  upon 
whose  death  it  descended  to  Elizabeth  Ffytche,  then  and  still  the  wife  of  the 
defendant  in  error,  and  daughter  and  only  child  of  William  Ffytche  deceased, 
the  brother  of  the  said  T.  Ffytche,  as  niece  and  heir  at  law  of  the  said  T. 
l^ytche  ;  whereby  the  defendant  in  error  and  Elizabeth  his  wife,  in  her  right, 
became  seised  of  the  advowspn  of  the  said  church  in  gross ;  and  being  so 
seized,  on  the  26th  of  May  17S0,  the  said  church  became  vacant  by  the  death 
of  the  said  F,  Gower,  and  is  vet  vacant ;  by  reason  whereof  it  belongs  to  the 
defendant  in  error,  in  right  of  his  wife,  to  present  a  fit  person  to  the  said  church ; 
yet  the  plaintiff  in  error,  the  bishop  of  London,  hinders  him  fro^  presenting, 
kx^,  to  his  damage,  &c.  To  this  declaration  the  bishop  pleaded,  1st,  That  the 
said  church  of  W,  W.  is  within  his  diocese  of  London,  and  a  benefice  with 
cure  of  souls  ;  and  that  the  said  church  having  so  become  vacant  by  the  death 
of  F,  G.  as  aforesaid,  afterwards,  and  whilst  the  same  continued  vacant,  and 
before  the  making  of  the  presentation  after  mentioned,  to  wit,  on,  &c.  at,  k;-c^ 
it  was  corruptly,  simoniacally,  and  unlawfully,  and  against  the  form  of  the 
statute,  agreed  between  the  defendant  in  error  and  one  John  Eyre,  that  he  the 
defendant  in  error  should  present  the  said  /.  E,  his  clerk,  &c.  and  that  the 
said  /.  E,  should,  in  consideration  thereof,  give  his  bond  to  the  defendant  in 
error  of  the  penal  sum  of  3000^,,  conditioned  at  any  time  then  after  his  ad- 
mission, &c.  upon  the  request  of  the  said  defendant,  his  heirs,  &c.  absolutely 
to  resign  the  said  rectory,  so  that  the  same  might  thereby  become  vacant,  and 
the  defendant  in  error,  his  heirs,  &c.  be  at  liberty  to  present  anew  thereto.  That 
the  defendant  in  error  afterwards,  in  pursuance  of  the  said  agreement,  corruptly, 
simoniacally,  and  unlawfully,  and  against  the  statute,  &c.  presented  the  said  J*. 
£.  his  clerk  to  the  said  bishop  to  be  admitted,  &c.  and  the  said  /.  FApre,  did 
also,  in  pursuance  of  that  agreement,  afterwards  corruptly,  simoniacally,  and  un- 
lawfully, and  against  the  statute,  &c.  give  such  bond  as  aforesaid,  which  the  de- 

(a)  This  being  a  caae  of  great  importance,  end  to  which  frequent  reference  ia  made,  and 
the  gronnda  of  toe  decision  navihg  been  adverted  to  in  the  case  of  Legh  v.  Xetoti,  determin- 
ed in  the  conrae  of  the  term:  I  &nght  that  the  following  note  of  it,  which  haa  been  naoat 
oblipqgly  commnnicated  to  roe,'  would  not  be  anaoceptable  to  the  profeasion;  as  I  am  not 
aware  that  there  is  any  note  in  print  of  what  passed  in  this  court  The  valae  of  the  original 
haa  been  increased  by  having  been  compared  with,  and  some  additiona  made  to  it,  from  the 
MS.  of  the  late  Mr.  Justice  Butler,  with  which  I  have  been  also  favoured.  The  hitter  MS. 
iDehidea  all  the  sobaequentpfocaedinf[a  in  the  Houae  of  Loida,  and  waa  intended  to  have  been 
added  in  thia  place:  but  upon  comparing  it  with  Mr.  Cunningham*^  report  of  the  same  caae 
(in  the  Houae  of  Lords)  in  \m  Laiw  of  Simony.  I  found  that  report  so  full  and  accnrate  in 
general,  that  it  waa  altogether  unnecessary,  for  the  sake  of  a  few  alterations,  mostly  verbal 
ooea,  to  give  a  very  kmg  report  of  a  caae  of  which  the  profeaaion  was  already  m  ] '— 
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feudant  in  error  corruptly,  simoniacally,  unlawfully,  and  against  the  statute,  tee. 
accepted  from  the  said  /.  E. ;  by  means  of  which  said  premises,  and  by  force 
of  the  statute,  the  said  presentation  of  the  said  J.  E.  by  the  defendant  so 
made  as  aforesaid  became  yoid  in  law ;  and  the  plaintiff  in  error  by  reason 
thereof  did  not,  nor  could,  admit,  &c.  the  said  John  Eyre  into  the  said  church 
by  virtue  of  that  presentation.  Secondly,  he  pleads  that. the  said  church  is  a 
benefice  with  the  cure  of  souls  ;  and  the  same  haying  so  become  vacant  by 
the  death  of  P.  G.  as  aforesaid,  aflerwards,  and  whust  the  same  was  so  va- 
cant, to  wit,  on,  &c.  it  was,  for  the  purpose  of  investing  the  defendant  in  er« 
ror  with  an  undue  influence,  power,  and  control  with  the  said  J.  E.  as  rec- 
tor of  the  said  rectory,  &c.  in  case  be  should,  upon  such  presentation  as  sAer 
mentioned,  be  admitted,  &c.  agreed  between  the  defendant  in  error  and  the 
said  /.  £.,  that  he  the  defendant  should  present  the  said  /.  E,  his  clerk  to 
that  church  being  so  vacant  as  aforesaid,  and  that  the  said  /.  £.  should,  in 
consideration  of  such  presentation,  give  such  bond  conditioned  as  aforesaid 
(in  the  manner  before  stated).  That  the  defendant  in  error  afterwards,  in 
puisuance  of  that  agreement,  presented  the  said  /.  £.  his  clerk  to  the  said 
bishop  to  be  adthitted,  &c.  and  the  said  /.  E,  afterwards  gave  such  bond,  kc. 
with  such  condition,  &c.  which  the  defendant  in  error  accepted  from  the  said 
/.  E,  That  upon  such  representation  of  the  said  J.  E.  to  him  the  nlaintiflr 
in  error  for  the  purpose  aforesaid  made,  the  plaintiff,  as  ordinary  of  me  said 
church,  duly  inquired  concerning  the  fitness  of  the  said  J.  E.  to  be  by  him 
admitted,  &c.  and  discovered  that  the  said  /.  E.  had  given  such  bond,  &c. 
with  such  condition,  &c.  and  th^t  by  means  thereof  the  defendant  in  error 
would  have  acquired  and  had  an  undue  influence,  power,  and  control  over  the 
said  J.  E,  as  rector,  &c.  if  the  plaintiff  in  error  had  upon  such  presentation 
admitted,  &c.  the  said  John  Eyre,  6cc,  by  reason  of  which  premises  the  said 
/.  E,  became  ^nd  was  an  unfit  person  to  be  by  the  plaintiff  in  error  admit- 
ted, &c.  by  virtue  of  that  presentation.  Wherefore,  the  said  bishop,  as  or- 
dinary, &c.  refused  to  admit,  &c.  the  said .  /.  E,  into  the  said  church  so  be- 
ing Vacant  as  aforesaid.  To  the  first  plea  the  defendant  in  error  demurred 
Senerally;  and  also  demurred  to  the  second  plea,  and  assigned  for  causes  of 
emurrer  to  that  plea,  that  there  is  no  specification  of  the  undue  influence  or 
power  or  control  ipentioned  in  that  plea,  with  which  the  defendant  in  error  was 
proposed  to  be  invested  over  the  said  John  Eyre  as  rector  of  the  said  rec- 
tory, to  which  the  said  defendant  in  error  could  give  any  answer,  or  upon 
which  a  proper  issue  could  be  joined  to  be. tried  by  a  jury.  And  also,  that  it 
is  not  in  that  plea  alleged,  how  and  in  what  manner  the  said  John  Eyre  was 
or  did  become  a  person  unfit  to  be  admitted,  instituted,  and  inducted  into  the 
said  rectory  and  parish  church,  so  that  any  issue  could  be  taken  upon  such 
allegation  of  ,his  unfitness.  The  bishop  joined  in  demurrer.  In  Hilary 
\erm  1782,  the  court  of  Common  Pleas  gave  iudgmient  for  the  defendant  in 
error  upon  both  pleas.  Upon  this  judgment  the  bishop  brought  a  writ  of  error 
in  the  court. of  King's  Bench,  and  assigned  the  common  errors.  In  Michael' 
mas  term,  1782,  the  case  was  argued  by  Adam  for  the  plaintiff  in  error,  and 
by  Lee  for  the  defendant. 

For  the  plaintiff  in  error  it  was  contended,  that  there  was  a  distinction  be- 
tween this  case  and  those  which  had  been  before  the  court  on  questions  of 
simony;  as  those  were  between  the  obligor  and  obligee  ;  but  here  the  ques- 
tion was.  Whether  the  bishop  were  bound  to  admit,  upon  such  a  presentation  t 
Lyndw.  107.  281,  proves  that  such  bonds  are  unlawful.  Pascall  v.  Clark^ 
Noy.  22.  They  might  be  made  the  price  of  the  living  by  the  parson's  refusi- 
ing  to  resign ;  which  was  simony.  That  for  compelling  residence  and  other 
good  purposes  the  law  had  provided  suitable  remedies :  this  therefore  must  be 
meant  for  bad  purposes.  Sioaine  v.  Carter,  Comb.  394.  Grahme  v.  Grahme 
1  Vern.  131.  That  such  a  bond  destroyed  the  canonical  obedience  of  the 
clerk.    That  it  turned  an  ofiSce  for  life  into  an  office  at  will,  which  could  not 
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be  done.  4  Inst.  75.  87.  146.  3  Bum  Ecc,  I^.  299,  te.  4  Com.  Dig.  tit 
Officer,  239.  That  such- bonds  would  be  bad  if  taken  from  other  offi^cers  who 
had  life  estates,  such  as  judges,  masters  in  Chancery,  &c.  That  this  was 
simony  by  the  canon  law,  which  the  court  were  bound  to  take  notice  of  in 
this  case  without  pleading  it,  it  having  been  adopted  with  regard  to  institution 
by  the  statute  Articuli  Cleri.  c.  13.  i 

For  the  defendant  in  error,  the  case  of  Hasketk  v.  Gray,  H.  29  Qeo.  2;  3 
Bum's  Ecc.  L.  332,  tit.  Simony,  which  was  in  this  court  in  1755,  was  relied 
on,  as  being  in  point :  and  that  the  only  thing  the  defendant's  counsel  there 
attempted  to  shew  was,  that  as  the  defendant  could  not  resign  for  want  of  the 
bishop's  acceptance,  the  penalty  was  not  forfeited ;  but  the  Court  held  other- 
wise. That  in  P««^  V.  The  Earl  of  Carlisle^  A  Stra.  227,  the  point  was 
holden  too  clear  for  argument,  that  such  bonds  were  Yalid(a).  That  if  the 
bond  were  void,  there  was  no  reason  for  the  Hshop  not  admitting ;  but  if  it 
were  not  void,  his  plea  was,  that  **  because  the  clerk  had  entered  ibto  a  legal 
"  bond  be  would  not  admit  him :"  and  therefore  there  was  nothing  in  the  dis- 
tinction attempted  between  this  case  and  that  of  the  obligee.  That  the  sec- 
ond plea  was  badt  as  no  issue  could  be  taken  on  undue  influence,  as  alleged 
in  the  plea* 

Loia  Manspisld,  C.  J.  ,  The  general  question  before  the  Court  upon 
these  pleadings  is  the  validity  of  such  a  bond :  for  as  to  the  allegation,  that  it 
tendea  to  procuie  an  undue  influence,  it  is  certaiiUy  too  general :  the  undue 
influence  oug)it  to  have  been  specified.  I  think  it  right  to  declare  my  assent 
to  the  opinion  given  by  the  Court  of  Common  Pleas,  of  which  I  have  seen 
a  very  mil  note,  namely,  that  if  any  undue  motive  appeared  in  giving  the 
bond,  it  would  avoid  it  at  law,  as  well  as  lay  a  foundation  in  a  court  of  equity 
for  an  injunction.  And  I  should  also  be  of  opinion,  that  if  after  the  execution 
of  the  bond  an  undue  i^e  were  attempted  to  be  made  of  it ;  such  as  a  demand 
of  mone^T)  a  claim' of  tithe,  or  for  any  other  illegal  purpose,  the  use  actually 
made  of  it  should  it  be  considered  as  actual  evidence  of  the  purpose  for  whic^ 
it  was  given,  and  might  be  made  use  of  in  any  court  of  law  upon  plea. 
Another  circumstance  mentioned  in  the  argument  is  out  of  the  case,  whidi  is, 
that  it  is  simony  by  the  canon  law ;  for  if  the  canon  law  had  been  pleaded 
ever  so  particularly,  it  would  not  have  varied  the  case  ;  for  the  canon  law  is 
more  general  than  the  statute.  It  then  comes  to  this  naked  question.  Is  such 
a  bond  good  since  the  statute  31  Eliz.  c.  6,  l^  the  law  of  England;  or  i?  it 
jm  innocent  bond  on  the  face  of  it  ?  As  to  that  point,  in  the  time  of  Eliz» 
and  in  the  time  of  Jac.  1.  such  a  bond  was  holden  to  be  legal,  and  so  fully  es- 
tablished, that  in  1698  Bishop  StUlingfleet  wrote  a  most  elaborate  discourse 
against  the  decisions  of  the  courts  of  common  law,  taking  it  to  be  fully  es- 
ti3>lished,  but  yet  erroneously  so.  But  notwithstanding  the  great  abilities 
of  that  prelate,  (and  if  the  matter  were  entire  there  is  great  ingenuity  in  that 
discourse,)  all  the  courts  of  We^mingter  Hall  have  uniformly  holden  it  to  be 
a  lawful  bond ;  and  to  such  a  degree,  that  in  some  of  the  last  cases  the  Court 
would  not  sufl^r  the  point  to  be  argued.  I  should  have  been  very  sorry  to 
have  followed  that  example  in  this  case  ;  becau^  it  would  have  deprived  us 
of  the  pleasure  of  hearing  both  th6  gentlemen  ;  but  after  having  heard  them, 
I  think  it  is  not  permitted  to  us  to  go  into  the  question :  and  if  all  the  author- 
ities be  wrong,  I  am  bound :  I  do  not  think  it  decent  to  go  into  them.  And 
therefore  upon  the  current  of  authorities,  which  have  expressly  decided  the 
point,  I  think  it  too  clear  to  be  argued. 

WiLLES,  J.  concurred. 

AsHHTTBST,  J.  I  am  of  the  same  opinion.  The  whole  tenor  of  the  cases 
is  so  strong,  that  the  question  is  established  beyond  controversy.    I  think  the 

(s)  Vide  Johfu  v.  Lawriui^  Cro.  Jac  248.  Babinglon  v.  Wood^  Gro.  Gir.  ISO.  M^^ 
tirw.  ITolMm,  fKeb.446. 
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diffeteht  fohn  in  which  this  case  comes  makes  no  diflevMice ;  for  what  is  die 
reason  assigned  by  the  bishop  for  refusing  to  receive  the  presentation  ?  It  is 
no  nrare  than  Uiis,  because  the  clerk  has  given  a  bond,  ii<rhich  the  courts  of 
law  have  holden  to  be  legal.  ' 

BuLLBR,  J.    Nothing  but  the  number  of  positive  authorities  would  induce 
me  to  concur  in  the  opinion  of  the  Court.    I  cannot  help  thinking  there  was  a  • 
great  deal  of  good  sense  in  the  opinion  of  Mr.  Justice  FoweU{a),  and  I  think 
with  him,  that  if  the  judges  in  ancient  times  had  seen  the  inconveniencea 
that  have  since  ensued  from  the  use  of  these  bonds,  they  would  not  have 

Jironounced  upon  them  as  they  did.  The  argument  would  aflbrd  a  great 
eal  of  discussion.  The  request  may  be  for  a  lawful  puTpo8e,'therefore  the 
condition  shall  be  good.  If  so,  why  not  state  what  that  purpose  is  ?  The  ar- 
gument seems  to  me  equally  strong,  (and  that  part  of  StUlingfieeft  book  does 
not  admit  of  an  answer),  that  it  may  be  used  for  a  bad  purpose ;  why  not 
therefore  bad  ?  But  upon  the  principles  of  pleading  it  seems  a  great  stretch 
to  say  that  it  shall  be  taken  to  be  confined  to  lawful  purposes  only ;  for  the 
bond  is  to  resign  on  request,  that  is,  on  all  requests.  If  then  the  l)ond  be  to 
resign  on  all  requests,  can  any  thing  be  introduced  on  the  record  different 
from,  the  condition  ?  This  is  the  way  in  which  I  should  have  reasoned  :  But 
so  strong  and  so  uniform  a  train  of  decisions  leave  no  ro<Mn  for  the  Court  to 
exercise  their  judgment  on  the  reasons  on  which  they  were  founded.  For  ar- 
guments founded  on  a  possibility  of  abuse  or  inconvenience  are  not  to, be 
adopted  in  contradiction  to  what  has  been  established  as  law  for  a  century  and 
a  half  past  by  such  a  variety  of  determinations.  The  rule  stare  decisis  is  one 
or  the  most  sacred  in  the  law ;  but  if  not  adhered  to  in  such  a  case  as  this,  it 
would  be  very  difficult  to  say  that  it  ought  to  weigh  in  any.  If  the  law  be 
thought  to  be  improper  or  inconvenient,  application  to  correct  it  must  be  made 
elsewhere,  and  not  to  those  who  are  bound  be  the  repeated  and  solemn  judg- 
ments of  their  predeceS8ors(^).  As  to  the  last  plea,  a  reason  has  been  given 
at  the  bar,  which  is  decisive  against  it :  it  was  said  that  undcie  influence  could 
not  be  defined :  if  it  cannot  be  defined,  it  connot  be  tried :  it  is  only  a  conse- 
quence, and  therefore  cannot  be  traversed.  Then  it  brings  the  case  back  to 
me  first  plea. 

Lord  Mansfield  added,  I  forgot  to  make  one  more  observation :  a  distinc- 
tion has  been  made  where  the  action  is  between' the  obligor  and  obligee,  and 
this  case  ;  but  there  is  no  ground  for  the  distinction.  For  in  the  action  as  be- 
tween bblig6r  and  obligee,  if  the  bond  were  illegal,  the  obligor  could  not  re- 
cover ;  for  lio  man  who  cbmes  on  an  illegal  ground  can  ever  recover.  There* 
ford,  it  is  a  solemn  determination  that  the  bond  is  legal. 

Judgment  afiirmed. 

Upon  this  judgment  a  Vnrit  of  error  was  brought  in  parliament ;  and  after 

hearing  counsel  ftilly  at  the  bar,  the  judgment  of  this  Court  was,  upon  the 

motion  of  Lord   Tkurl&w  C.  reversed*    The  division  being  19  against  18 

Lords(l). 

(a)  Tbif  referred  to  a  M8.  note  of  that  Judge*!  opinioii. 
.  (6)  Mr.  Justice  BuUer  delivered  an  opinioo  to  the  same  "rarpoee  afterwaidi  in  tbe  Hoom 
of  Lords.  Speakiqg  of  the  cases  which  had  been  decided,  be  said,  I  **  have  taken  do  aoiall 
**  pains  to  find  out  on  what  principle  those  decisions  were  founded ;  but  without  much  effect: 
**  for  after  all  the  hiboor  I  have  bestowed  upon  the  subject^  it  does  seem  to  me  that  they  are 
*■  destitote  of  aU  tfertse,  reason,  or  principle.  But  still  they  are  so  nvmenras,  they  have 
'*  arisen  at  so  many  different  periods,  all  the  judges  Ibr  near  two  hondrad  yean  past  .have 
*'  been  so  uniformly  of  the  same  opinion,  the  law  has  been  so  received  not  only  m  Wett- 
**  mintter  Hall  but  thronah  the  woole  kin^om  as  so  firmly  settled,  and  mankind  have  so 
*'  universally  acted  upon  Uiat  idea,  thatlthmkit  would  be  very  danaerona  to  overturn  or  even 
"  to  shake  it,"  fee. 
<1)  Vkie  a  Bio.  Pari.  Ca.  211.  219.  TomL  edh. 
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Diiponl  of  Qt«Mt  in  tfie  Peranpltfy  Paper. 

It  is  ordbrsd,  Tliat  no  Rules  in  causes  entered  in  the  Peremptory  Paper 
be  enlarged  during  the  term,  or  put  off  from  the  appointed  day,  by  consent  of 
counsel,  or  the  attornies  concerned  therein,  without  previous  application  to  and 
special  leave  of  the  Court. 


CASES      ' 


m 


TRINITY    TERM, 

IN  THE  FORTY-nRST  YEAR  OF  THE  REIGN  OF  GEORGE  HL 


Anderaoiiy  Administrator,  &c.  v.  Martindale. 

IEaflt,497.     Jane  «,  1801. 

A  oorenanttoaiid  with  Jt,,  his  eiecatori,  admmiitniton,  and  aangna,  and  to  and  with 
and  her  assigiM,  to  pay  an  annoity  to  A.  his  ezeeotora,  &p.  doriiig  J9.'f  life,  is  a  joint  cc.^ 
nant  to  Jt,  and  J9.  in  which  thej  have  a  joint  Icf  al  btereat,  althoogh  the  benefit  be  lor  Ji, 
only;  and  therefore  on  the  death  of  Jt,  the  right  of  action  survives  to  ^.,  and  Ji,U  admin- 
isUator  cannot  sae  on  the  covenant 

IN  coyenant  by  the  plaintiff  as  administrator  of  John  Anderson  deceased, 
the  declaration,  which  was  entitled  of  Michaelmas  term  generally,  stated,  that 
by  indenture  of  four  parts  made  the  16th  of  Septerr^er  1789,  between  EUza^ 
heth  Wyatt,  John  Anderson^  (the  intestate,)  R,  Mackreth^  and  /.  Martindale^ 
(the  defendant,)  it  was  witnessed,  that  for  the  considerations  therein  mentioned, 
R,  Mackreth  for  himself,  his  heirs,  executors,  &c.  and  the  defendant  as  his 
surety,  &c.  did,  and  each  of  them  did  jointly  and  severally  covenant  to  and 
with  the  said  /.  A.  deceased,  in  his  lifetime,  his  executors^  administratorSy 
and  assigns,  and  also  to  and  with  the  said  E.  Wyatt  and  her  assigns,  that  he 
Mackreth,  his  executors,  Asc.  should  pay  to  the  said  /.  A,  his  executors,  ad- 
ministrators, or  assigns,  60L  per  annum  during  the  life  of  E.  Wyatt.  It  then 
averred,  that  the  intestate  died  the  21st  of  May,  1799 :  after  which,  viz.,  on 
the  7th  of  November  1799,  administration  was  granted  to  the  plaintiff;  and 
that  although  £.  Wyatt  is  still  living,  yet  that  R.  Mackreth  has  not  paid  to 
the  deceased,  nor  since  his  death  to  the  plaintiff  as  administrator,  the  said  an- 
nuity, &c.,  but  that  eight  quarters  were  m  arrear  in  the  lifetime  of  the  intes- 
tate, &c.,  and  after  his  death  two  quarters  more,  &c.,  and  so  alleges  a  breach 
by  the  defendant ;  and  concludes  in  the  usual  form  with  a  profert  of  the  let- 
ters of  administration,  the  date  whereof  is  the  same  day  and  year  in  that  be- 
half abovementioned.  To  which  there  was  a  general  demurrer,  and  join- 
der. 

Praed,  Serjt.,  in  support  of  the  tlemurrer,  took  two  objections :  1.  The 
declaration  states,  that  administration  was  granted  to  the  plaintiff  on  the  7th  of 
November,  1799 ;  and  the  declaration  being  intitled  generally  of  Michaelmas 
term  40  Geo.  3,  which  refers  to  the  first  day  of  the  term,  it  appears  that  the 
action  was  commenced  before  the  plaintiff  was  qualified  to  sue.  2.  The  cove- 
nant being  made  with  two  covenantees  jointly,  who  are  to  have  the  benefit  of 
the  same  thing,  namely,  /.  Anderson  deceased,  and  E.  Wyatt,  who  is  stated 
in  the  declaration  to  be  still  living ;  the  latter  as  survivor  is  alone  entitled  to 
maintain  the  action,  and  not  the  plaintiff  as  representative  of  the  deceased 
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covenantee.  Daring  die  lives  of  /.  A.  and  E,  W.  the  covenant  was  joint 
for  the  perfonnance  of  one  and  the  same  thing,  viz.  the  pa3nnent  of  the  an« 
nuity  to  J.  A.  during  E.  W.*s  life :  thete  was  nothing  else  covenanted  to  be 
done  for  the  benefit  of  E.  W.  alone :  and  therefore,  this  is  not  like  the  cases 
where  though  the  covenant  be  joint  in  words,  yet  if  the  interest  be' several  the 
covenant  shall  in  effect  be  taken  to  be  several  also :  as  where  one  covenants 
to  A.  and  B.  to  do  two  things,  one  of  them  for  the  benefit  of  j1.,  and  another 
for  the  benefit  of  B.  Nether  does  it  make  any  difference  that  the  defendant 
covenants  jointly  and  severally ;  for  the  interest  being  joint,  the  action  must 
be  of  the  same  nature ;  and  consequently,  after  the  death  of  one  of  the  cove* 
nanteefli,  survives  to  the  other,  to  avoid  a  multiplicity  of  actions  for  the  same 
duty.  And  he  cited  Slingdnf^s  case,  6  Go.  18,  b.  2  Leon.  47.  3  Leon.  160, 
foid  Bolls  V.  Yate,  Yelv.  177,  and  2  Brownl.  207,  and  Bull.  N.  P.  157,  8,  as 
in  point.  And  also  referred  to  €(^11  v.  Vdughaiiy  1  Ventr.  34,  cited  and 
adopted  in  Scott  v.  Godwin^  1  Bos.  6c  Pull.  67,  to  shew  that  adi^antage  might 
be  taken  in  this  form  of  the  defect  of  title  appearing  on  the  plaintiff's  own 
shewing. 

Criibs,  contra.  As  to  the  first  objection ;  the  death  of  the  intestate  on  the 
7th  of  November  is  laid  under  a  viddtcet,  and  therefore  the  plaintiff  would 
not  be  bound  by  it  on  general  demurrer.  [Lord  Kenyon  observed,  that  the 
letters  of  administration  must  be  taken  to  have  ousted  at  the  time  to  which 
the  declaration  <refers,  because  it  contains  a  profert  in  curiam  of  them.]  2dly, 
The  whole  benefit  and  interest  passed  to  the  intestate  alone,  for  the  annuity 
Was  payable  exclusively  to  him ;  therefore,  consistently  with  the  cases  cited 
he  alone  might  have  sued  in  his  lifetime,  and  since  his  death  his  representa- 
tive. This  would  be  the  case  even  if  the  covenant  were  taken  to  be  joint  as 
well  as  several ;  for  the  action  follows  the  nature  of  the  interest  or  benefit : 
and  no  interest  or  benefit  passed  to  E,  W.  But  here  the  covenant  is*  several 
and  not  joint ;  the  defendant  covenants  to  and  with  /.  A,,  his  executors,  &c., 
and  aho  to  and  with  E.  W.  and  her. assigns  :  this  is  a  distinct  covenant  to 
each  of  them,  and  the  variance  in  the  expression  ushews  that' it  was  so  intend- 
ed. It  was  useless  to  covenant  with  the  executors  of  E.  W,y  because  the  an- 
nuity was  to  cease  on  her  death.  It  is  true,  that  this  construction  makes  the 
defendant  liable  to  two  actions ;  but  that  is  his  own  fault,  for  binding  himself 
to  two  persons  for  an  act  to  .be  done  only  to  one  of  them.  If  he  had  so  bound 
himself  to  each  by  two  different  deeds,  the  covenantees  could  not  have  sued 
jointly ;  then  it  makes  no  diflEerence  if  there  be  several  covenants  to  several 
persons  in  the  same  deed.  But  if  the  covenant  be  several,  though  the  inter- 
est were  joint,  the  right  of  action  must  be  several. 

Lord  Kenyon,  C.  X  There  is  no  distinguishing  Slin^sby^s  case  from  the 
present.  There  Beckwith  by  indenture  covenanted,  promised,  and  agreed  to 
and  with  William  Vavasor  and  Francis  Slingsby,  and  to  and  with  George 
Harvey  and  Frances  his  wife,  and  their  assigns,  and  to  and  with  each  of  them 
{quolihet  et  quolihet  eorum)  that  he  Beckwith,  at  the  sealing  and  delivery  of 
the  indenture,  was  lawfully  and  sole  seised  of  a  certain  rectory.  And  in  an 
action  of  covenant  thereon  by  Slingsby  and  his  wife,  the  issue  was  found  for 
the  plaintiff,  and  judgment  obtained  thereon  in  B,  R.:  but  on  a  writ  of  error 
brought  in  the  Exchequer  chamber  that  judgment  was  on  great  deliberation 
reversed ;  because  the  other  covenantees  had  not  joined  in  the  action  with  the 
plaintiffs  ;  and  they  alone  could  not  maintain  the  action,  notwithstanding  the 
words  '*  et  ad  et  cum  quolihet  et  quolihet  forumJ*^  And  this  distinction  was 
taken,  whi<ih  appears  to  be  very  sensible,  that  where  every  of  the  covenantees 
is  to  have  a  several  interest  or  estate,  there  the  addition  of  the  words  '*  cum 
quolihet  eorum**  will  make  the  covenant  several,  in  respect  of  their  several  in- 
terests. As  if  one  by  indenture  demise  Blackacre  to  A.  and  Whiteacre  to  B. 
Sec.  and  covenant  with  them  and  each  of  them  that  he  is  lawful  owner  of  the 
said  acres  ;  there  in  respect  of  the  several  interests  the  covenant  by  those 


8M  CAS9B6  IN  TRINITY  TBBM 

words  ia  made  severaL  '  Bat  if  hd  demise  to  tbem  the  ecies  joimtly,  then  those 
wards  are  yoid ;  ibr  a  man  by  his  coyonaat  cannot,  unless  ia  respect  of  sever- 
al interests)  make  it  first  joint,  and  then  several  by  those  or  the  like  words. 
The  learned  reporter  then  gives  several  other  mstances,  all  tending  to  the 
same  conclusion.  And  the  reason  given  is,  that  where  the  interest  is  joint,  if 
several  were  to  bring  actions  for  one  and  the  same  cause,  the  court  would  be 
in  doubt  for  which  of  them  to  give  judgment.  So  here  I  should  say,  here  is 
a  covenant  to  two  to  pay  an  annuity  to  one  of  them ;  shall  both  bring  actions 
for  the  same  interest  where  only  one  duty  is  to  be  paid  ?  Which  of  them 
ought  to  recover  for  the  non*performance  of  the  covenant  ?  The  defendant  is 
only  bound  to  pay  the  annuity  once.  This  is  different,  therefore,  from  the 
case  put  by  Lord  Cok€t  where  the  covenant  is  to  several  for  the  performance 
of  several  duties  to  each ;  there  the  covenant  shall  be  moulded  according  to 
the  several  interests  of  the  parties,  and  each  shall  only  recover  for  a  breach  so 
far  as  his  own  interest  extends.  It  has  been  assumed  in  the  argument  for  the 
plaintiff,  that  the  covenantees  had  different  interests,  but  that  is  not  so ;  the 
covenant  to  both  was  for  the  same  thing :  and  though  the  benefit  were  only 
to  dne  of  them,  yet  both  had  a  legal  interest  in  the  performance  of  it;  and 
therefore  the  legal  interest  being  joint  during  the  lives  of  both,  on  the  death 
of  one  it  survived  to  the  other.  If  indeed  the  covenant  had  been  to  each  by 
two  different  deeds,  though  for  the  same  duty,  there  could  not  have  been  a 
joinder  in  action :  but  here  the  parties  claim  uy  the  same  title,  and  therefore 
the  law  coincides  with  the  justice  and  convenience  <rf  the  case.  No  differ- 
ence can  arise  on  the  omission  of  the  words  executors  and  administrators  in 
the  covenant  to  E.  Wyatt  and  her  assigns,  which  words  are  added  to  the 
covenant  to  /.  Andierson  ;  the  legal  effect  is  the  same :  for  a  covenant  to  one 
and  her  assigns  extends  equally  to  her  executors  and  administrators. 
Per  Cwrtam,  Judgment  for  the  Defendant. 


The  Earl  of  Derby  v.  Taylor  and  another  Executors  of 

Twist. 

]  EBit»  002.    Jime  9,  1801. 

A  grant  by  leaMSi  for  livet  of  all  their  ttiaUt  right ^  Hile^  interutt  &e.  in  thepimniMi  to  ona 
and  his  txeeuton  habeadnm  to  him  and  lus  eieenlon  fpr  99  yean  if  the  hvoo  ahoald  ao 
lov  live,  in  a$  largt,  atuvle^  and  btn^cial  way,  ^c  aa  the  grantora,  their  Ann,  &c. 
held,  ia  no  aaaignment  of  the  freehold,  and  conae<iaently  not  of  the  toAo2«  interest  of  the 
grantora  in  their  lease;  and  therefore  the  reyersioners  (tne  Uvea  being  expired  within  the 
term)  cannot  maintain  coTenant  against  the  nnder  lessee  for  not  delirering  np  the  premisea 
in  good  repair. 

THIS  was  an  action  for  a  hreach  of  covenant,  wherein  the  declaration 
stated,  that  the  late  Earl  of  Derby,  whose  grandson  and  heir  the  nlaintifi*  is, 
being  seised  in  fee  of  a  messuage  and  other  premises  therein  described,  by  in- 
denture dated  14th  December  1756,  made  between  the  late  earl  of  the  one 
part,  and  Thomas  Taylor  of  the  other  part,  demised  to  Taylor^  his  heirs 
and  assigns,  the  said  premises,  &c.  for  the  lives  of  three  persons  therein  named, 
all  df  whom  are  now  dead.  That  Taylor  covenanted  for  himself,  bis  heirs 
and  assign's,  with  the  late  earl,  his  heirs  and  assigns,  to  repair  and  keep  in 
repair  the  premises  demised  during  the  said  term,  and  at  the  end  of  the  term 
to  deliver  tnem  up  so  repaired  to  the  late  earl,  his  heirs  and  assigns.  The 
declaration  further  stated  the  entry  and  seisin  of  Taylor  the  lessee,  the  death 
of  the  late  earl,  and  the  descent  of  the  reversion  to  the  Jdaintiff.  And  that 
afterwards  all  the  estate,  right,  title  and  interest,  property,  claim  and  demand 
whatsoever,  of  T.  Taylor,  of  and  in  the  demised  premises  with  tbe  appurte- 
nances came  to  and  vested  in  J*.  Twist  by  assignment ;  by  virtue  whereof 
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Twist  entered  into  and  beoaxne  seised  of  the  demised  pEeodises,  for  the  resiain- 
der  of  the  term  demised  to  Taylor,^  The  declaration  further  stated  the  death 
of  the  three  persons  for  whose  lives  the  estate  was  demised ;  and  averred  that 
Twiit  suffered  the  premises  to  be  out  of  repair,  and  that  at  ^e  end  of  the 
term  they  were  deuveied  up  to  die  plainti^'  without  being*  repaired.  The 
defendants  pleaded  several  pleas,  but  the  only  material  one  was  that  which 
denied  that  all  the  estate,  right,  title  and  interest,  property,  claim  and  demand 
whatsever  of  T.  Taylor j  of  and  in  the  djemised  premises,  came  to  and  vested 
in  /.  Twist  by  assignment  thereof,  in  manner  and  form  as  alleged  in  the  dec- 
laration. 

The  cause  came  on  to  be  tried  at  the  last  Lancaster  assizes  before  Graham^  B. 
Upon  the  trial  the  said  lease  was  produced,  which  contained  a  proviso  for  re- 
entry if  the  lessee,  his  heirs  or  assigns,  should  demise,  grant,  assign,  set  over, 
or  exchange  the  premises,  or  any  part  thereof,  to  or  with  any  person  or  per* 
sons,  other  than  to  or  for  his  wife  and  children  or  some  of  them,  and  that  for 
some  number  of  years,  determinable  upon  the  said  lives,  for  which  the  prem- 
ises were  demised  as  aforesaid,  or  ^e  survivor  of  them,  without  the  licence  of 
the  said  earl,  his  heirs  or  assigns,  first  obtained  in  writing  under  his  or  their 
hands.  Upon  the  trial,  all  the  allegations  contained  in  the  declaration  were 
admitted  to  be  true,  except  that  which  alleged  that  Timst  became  assignee  of 
all  the  estate,  right,  title,  interest,  property,  claim,  and  demand,  whatsoever,  of 
T.  Taylor,  of  and  in  the  demised  premises.  And  a  verdict  was  found  for  the 
plaintiff  by  consent  upon  all  the  issues,  for  nominal  damages,  to  be  ascertain- 
ed by  a  referee,  if  necessary ;  subject  to  the  opinion  of  this  Court,  whether 
by  means  of  the  indenture  hereinafter  stated  and  duly  executed  by  the  parties, 
and  the  enjoyment  of  the  premises  by  Twist  during  his  life,  he  became  as- 
signee of  die  premises,  so  as  to  support  the  action.  If  the  Court  were  of 
opinion  the  present  action  could  not  be  supported,  then  judgment  of  nonsuit 
to  be  entered. 

The  indenture  in  question,  dated  24th  of  January,  30  G^o.  2,  between  3*. 
Taylor  and  T»  Harroch  of  the  one  part,  and  James  Twist  of  the  other  part, 
witnessed  that  in  consideration  of  245/.  Taylor  and  Harrocks  hath  demised, 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and  by  these 
presents  doth  demise,  Sec.  to  Twist,  his  executors,  administrators,  and  assigns, 
all  that  messoage  and  tenement,  held  by  lease,  under  Edward  Earl  of  Derby, 
and  now  in  possession  of  Tvnst,  his  assignees,  &c.  and  all  the  estate,  rights 
title,  interest,  good  will,  and  tenant  right,  sole  power  of  leasing  or  renewing 
leases  of  the  said  premises,  property,  benefit,  advantage,  daim,  and  dematid 
whatsoever,  both  at  law  and  in  equity,  of  them  the  said  T^yloT  and  Harrocks, 
of,  in,  or  to  the  same,  every  or  any  part  or  parcel  thereof,  to  have  and  to  hold 
the  said  messuage,  tenement,  &c.  and  all  and  singular  other  the  premises 
abovementioned,  and  intended  to  be  hereby  assigned,  with  their  appurtenances ; 
unto  Tunst,  his  executors,  administrators,  and  assigns,  from  the  day  next  be- 
fore the  day  of  the  date  of  these  presentS|/or  and  during,  and  unto  the  full  end 
und  term  ej^nmety^-nime  years  from  thence  next  ensuing  vadi  following,  and  fully 
to  be  complete  and  ended,  if  Harrocks,  J.  Twist,  and  T.  Twist,  the  three  lives 
in  the  indenture  of  lease  thereof  named,  or  any  of  them  should  so  long  live  ; 
and  that  in  as  large,  ample  arid  ben^ial  way,  manner  and  form,  to  all  in- 
tentSy  constructions  and  purposes^  as  they  the  said  T.  Taylor  and  7.  Harrocks, 
their  heirs,  executors^  or  administmtore,  or  any  of  them,  can,  may,  might,  or 
couM  have  held  and  enjoyed  the  same  if  these  presents  had  riot  been  made ; 
yielding  and  paying  therefore  yearly  during  the  said  term  unto  the  lord  and 
owner  of  the  reversion  and  inheritance  of  the  said  hereby  assigned  premises 
the  yearly  rent  of  6s.  6d.,  &x.  Then  followed  the  usual  covenants  for  quiet 
enjoyment,  ibr  freedom  from  other  incumbrances  than  the  rent,  and  for  further 
assurance ;  executed  by  the  proper  parties. 

Lambe  for  the  plaintiff  said,  that  af^r  the  cases  of  Holford  v.  Hatch^ 
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Doagl.  183,  and  Pahmr  y.  EdwaTd$y{a)^  he  must  admit  that  the  ansigiiee 
^VB8  not  liable  in  covenant  unless  the  whole  interest  in  the  original  lease 
passed  to  him:  but  he' contended  that  the  whole  interest  was  assigned  to 
the  testator  by  the  indenture,  and  that  it  was  not  merely  an  under  leade. 
For -nothing  was  reserred  in  the  shape  of  rent  or  otherwise  to  the  original 
lessee,  but  only  to  Lord  Derby.  There  was  no  kind  of  tenure  or  holding  be- 
tween the  assignors  and  assignee.  As  in  Poultneyv.  Holmes^  1  Stra.  406, 
the  original  lessee  parting  with  the  term  ^as  holden  no  assignment,  but  only 
an  under-lease,,  because  he  reserved  rent  to  himself:  So  here  the  converse 
shews  that  it  is  an  assiffi^ment.  The  whole  deed  purports  to  be  an  assign- 
ment ;  it  is  so  expressed  in  several  parts  by  the  word  assign*  The  words  of 
grant  are  as  extensive  as  possible,  granting  and  assigning^  "  all  the  estate, 
'<  right,  title,  interest,"  &c.  of  the  original  lessees  in  the  premises ;  and  though 
thb  is  attempted  to  be  restrained  in  the  habendum^  which  is  expressed  to  be 
for  99  years,  if  the  three  lives  mentioned,  or  any  of  them,  should  so  long  live ; 
yet  it  is  apparent  that  die  intention  of  the  parties  was  to  assign  the  whole  in- 
terest ;  for  the  assignee  is  to  hold  the  premises  "  in  as  large,  ample,  and  ben- 
"  eficial  way,"  &c.  as  the  assignors,  their  heirs,  &c.  might  have  done.  But  if 
the  habendum  be  no  less  than  the  premises,  it  is  repugnant  and  void,  and  the 
words  of  grant  must  prevail  For  the  habendum  may  enlarge,  but  cannot 
abrid^  the  premises(3).  Go.  Lit.  299.  [Lord  Kenyon,  G.  J.'  How  could  this 
conveyance  operate  to  pass  the  freehold  without  proper  words  for  that  pur? 
pose  ?]     It  may  be  presumed,  if  necessary,  that  livery  of  seisin  was  made. 

Lord  Kenton,  G.  J.  That  is  a  fact  which,  at  any  rate,  must  be  found  by 
the  jury.  And  I  am  not  satisfied  that  there  is  any  ground  in  this  case  upon 
which  the  jury  could  be  directed  so  to  find.  The  question  at  present  before 
the  Gourt  is  as  to  what  estate  passed  to  Twist  under  the  indenture  ?  It  can- 
not be  said  that  a  term  of  99  years  is  co-extensive  in  law  with  an  estate  of 
freehold ;  and  here  are  no  words  by  which  the  freehold  of  which  the  original 
lessees  were  seised  was  conveyed  to  the  defendant's  testator.  Then  how  can 
we  say  that  the  whole  interest  in  the  lease  passed  to  him.  The  conveyance 
of  all  the  grantor's  '<  estate,  right,  title,  interest,"  &c.  to  a  man  and  his  execu- 
tors for  years  cannot  convey  a  freehold.  Such  words  mean  no  more  than  all 
their  interest,  &c.  in  the  legal  estate  thereby  granted ;  and  we  cannot  give 
those  words  a  larger  operation  than  the  parties  themselves  have  declared  diey 
should  have. 

Per  Cpriam,  Postea  to  the  Defendant(c). 

Wood  was  to  have  argued  for  the  defendants. 


Ward  V.  Felton. 

lEait,0O7.    Juie9,  1801. 


Jf.  and  B.,  merchants  abroad,  fhip  tobacco  for  Liverpool ,  comigned  to  JSl,  himiolf  there,  to 
wboae  Older  the  bills  of  ladfaig  are  made.  Ose  of  these  bills  k  sent  inclosed  in  a  letter 
from  the  shippers  to  C,  at  Liverpool  advisiog  him  of  such  consignment  to  JStu  &nd  ihat  Jt. 
intended  to  proceed  to  Liverpool,  bot  in  case  he  should  not  arrive  in  time  desiring  C.  to  do 
the. best  for  them.  The  tobacco  having  arrived  in  a  damaged  state  before  A,  is  reqoired 
to  be  landed,  and  is  deposited  in  the  kioc*s  warehouse  pursuant  to  the  statute  ;  and  af- 
terwards C.  acting  as  agent  for  ^.,  within  the  knowledge  of  the  captain  makes  un  entry  of 
it  in  his  own  name  in  the  custom-house  to  avoid  sebrare.  Held  that  this  was  not  such  an 
acceptance  of  the  cargo  by  C.  as  would  make  him  liable  to  the  captain  for  the  fire^ht  . 

THIS  was  an  action  of  assumpsit  to  recover  the  freight  and  primage  of  72 

(a)  B.  R.  £.  28  Geo.  8.  cited  lb.  187. 

{b)  That  is,  where  some  certain  estate  is  granted  by  the  premisea,  with  which  the  htibeth 
dum  is  inconsistent    Stukeley  t.  BuUer^  Hob.  170.  1. 
(O  Vide  8Mh  v.  MmMtffik,  I  Term  R^  441. 
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hogsheads  lof  to^cco  from  Norfolk  in  Virginia  in  J^merica  to  Idverpool.  The 
defendant  pleaded  the  general  issue  ;  and  at  the  trial,  at  the  Sittings  after  Ht- 
lary  term  last  at  CruHdhaU  before  Lord  Kenyon^  a  verdict  was  found  for  the 
plaintiff  for  476Z.  5s,  Id.  sujbj^ct  to  the- opinion  of  this  Court  on  the  following 
case.  \n  September  1799,  the  ship  Friendship j  an  American  vessel,  of  which 
the  plaintiff  was  captain,  was  bound  on  a  voyge  from  Norfolk  in  Virginia 
to  Liverpool  as  a  general  freight  vessel,  and  was  consigned  by  her  owners,  to 
the  house  of  Messrs.  RatkbonCj  Hughes,  and  Duncan  at  Liverpool,  as  their 
agents.  Edfeard  and  Thomas  Downing  of  Philadelphia  loaded  on  board  her 
72  hogsheads  of  tobacco,  and  the  plaintiff  signed  the  following  bill  of  lading; 
the  words  "  Mr.  Geo,  Felton,^*  therein  being  struck  out,  and  the  name  "  JMur. 
Downing"  being  substituted  in  its  place,  with  the  consent  of  the  shippers  and 
of  the  owners  and  captain  of  the  vessel :  "  Shipped,  &c.  by  E,  and  T.  Downr 
"  ing  of  Petersburg  in  Virginia^  in  the  ship  Friendship,  W,  Wcfrd  master, 
"  and  now  lying  in  Norfolk  harbour,  and  bound  to  Liverpool,  viz,  72  hogs- 
**  heads  of  tobacco,  to  be  delivered,  &c.  at  the  said  port  of  Liverpool,  (the 
"  damages  of  the  seas  only  excepted,)  unto  Mr.  Dotoning,  or  to  his  assigns, 
*<  he  or  they  paying  freight  for  the  said  goods  six  guineas  per  hogshead,  with 
"  5  per  cent,  primage,  in  witness,  &c.  Dated  iVbi/ott,  25th  Septambcr  1799." 
Indorsed,  "  The  alteration  in  this  bill  of  lading,  substituting  Mr.  Downing^s 
"  name  in  lieu  of  Mr.  Felton^s  made  with  consent  of  the  parties."  The  bill 
of  lading  had  no  indorsement  except  the  memorandum  above  copied.  The 
vessel  arrived  safely  off  and  near  Liverpool,  and  took  on  board  a  pilot,  but  by 
bad  weather  was,  without  anyvfault  of  the  crew,  driven  on  shore,  and  consid- 
erably injured ;  and  was  in  further  danger, 'when  the  plaintiff  applied  to  Rath' 
bone  and  Go.  his  consignees,  who  addressed  notes  to  several  of  the  consignees, 
of  goods  on  board  her,  to  meet  and  consult  what  should  be  done ;  amongst 
otherd  to  the  defendant,  whose  name  appeared  legible  on  the  bill  of  lading  as 
before  stated';  and  they  severally  attended  the  meeting,  the  defendant  remark- 
ing that  Downing  and  Co.  were  correspondents  of  his.  At  such  meeting,  it 
was  resolved  by  the  consignees  of  the  other  part  of  the  cargo,  that  Rathhoney 
H,,  and  D.  should  take  every  precaution  to  save  the  cargo ;  and  the  defendant 
observed,  that  he  did  not  know  whether  there  were  any  gopds  on  board  consign- 
ed to  him,  but  if  there  were,  he  agreed  to  the  same  measures.  Proper  means 
were  taken  by  Rathbone  and  Co.  to  save  the  cargo.  A  day  or  two  after  the 
meeting,  the  defendant  received  an  invoice  of  the  72  hbgsheads  of  tobacco, 
^and  a  letter  from  E,  and  T,  Downing,  containing  a,  bill  of  lading  similar  to  that 
before  stated,  except  only  that  the  name,  "  Mr.  Geo,  Felton,"  was  not  at  all 
inserted  in  it,  but  the  name  of  Mr.  Downing  only.  This  letter,  dated  Peters- 
butg,  September  25th  1799,  stated  that  the  tobacco  was  consigned  to  their  E, 
Downing,  who  intended  soon  to  proceed  to  Liverpool  and  directed  an  insur- 
ance on  it' at  40^  per  hogshead.  That  in  case  any  accident  happened  to  E. 
D.  on  his  passage,  and  that  he  should  not  arrive  in  time  to  see  to  the  ,sale  of 
the  tobacco,  they  hoped  the  defendant  would  do  the  best  for  them.  This  was 
the  first  transaction,  but  net  the  first  correspondence  between  Messrs.  DoUmr 
ings  and  the  defendant.  Afterwards,  on  the  18th  of  November  1799,  Mr. 
Dooming  not  being  arrived  at  Liverpool,  the  defendant  made  the  following 
entry  of  the  tobacco  in  the  custom  house,  as  is  usually  done,  and  as  is  by 
law  required  to  be  done  before  tobacco  can  be  landed.  "  In  the  Friendship, 
"  Virginia,  G,  Felton,  72  hogsheads,  1D5,  881  dbs.  tobacco,  American  produce, 
to  be  warehoused  per 

"  November  19th  1799."  The  tobacco  in  question  was  landed  from  the  ship 
on  the  quays  at  Liverpool  by  means  of  lighters,  on  the  23d,  25th,  26th,  27th, 
and  28th  o{  November  1799,  and  was  duly  taken  by  the  proper  officers  of  the 
customs  to  the  king's  warehouse  (as  is  the  usual  mode  of  landing  tobacco  at 
that  port):  but  owing  to  the  storm,  and  getting  it  on  shore,  some  part  was 
lost,  and  the  rest  so  damaged,  that  only  30  out  of  45  hogsheads"  landed  in 
Vol,  I.  32 
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hogsheads  were  aerriceahle ;  and  the  other  15  hogsheada,  and  also  tl^e  re- 
mainder which  was  landed  in  bulk,  were  duly  condemned  as  unserviceable; 
l^ld  were  burnt  at  the  king's  pipe.  On  the  3d  of  December,  after  the  arrival  of 
£.  ^  IhwiUng  at  lAverpeoli  the  freight  was  demanded  of  ^e  defendant,  who 
realised  to  pay  it,  allegingthe  arrival  of  £.  Dawning^  and  that  he  had  nothing 
to  do  with  the  tobacco.  The  30  serviceable  hogsheads  were  only  of  the  value 
^f  about  61.  per  hogshead,  without  any  allowance  for  their  ueight.  The 
question  for  the  opinion  of  this  Court  was  Whether  the  plaintiff  were  entitled 
to  recover  all  or  any,  and  what  portion  of  the  freight  and  primage  of  the  to- 
bacco from  the  defendant  ? 

Scarlett  for  the  plaintiff  contended,  1st,  that  freight  was  due  notwithstand- 
ing the  deterioiated  condition  of  die  goods,  owing  to  the  perils  of  die  sea. 
Luke  V.  I4^  2  Burr.  S82,  and  1  Blackst.  R.  190.,  and  Luivndge  and  How 
V.  Gfr€y,  Dom.  Proc.  1738,  there  cited.  In  the  former  case  Lord  Mansfield 
said,  **  it  is  nothing  to  the  master  whether  the  goods  saved  are  damaged  or 
*^  otherwise ;  for  an  average  freight  is  due  en  the  whole  :  and  the  merchant 
**  cannot  pick  and  choose,  but  must  take  to  the  whole  if  he  take  to  any."  So 
Molloy,  b.  2.  c.  4.  s.  14,  says,  that  though  all  the  wine  leaked  out,  yet  if  there 
were  noiault  in  the  master,  there  is  no  reason  the  ship  sihould  lose  her  freight. 
Therefore,  here  the  captain  having  carried  the  tobacco  to  Liverpool  is  entided 
to  freight  upon  all  which  was  deUvered.  2dly,  The  defendant  is  bound  to  pay 
the  freight,  he  having  accepted  the  conditional  consignment  made  to  him,  and 
entered  the  tobacco  at  the  custom-house  in  his  own  name.  The  commodity  was 
consigned  to  hiqti  till  the  arrival  of  E.  Downing;  and  there  could  be  ho  other 
delivery  of  it,  according  to  the  act  of  parliament,  than  was  made  in  this  case, 
namely,  a)  the  king's  warehouse  ^  and.  the  defendant  shewed  his,  acceptance 
of  it  in  the  only  way  in  which  he  could,  namely,  by  making  the  entry  in  his 
own  name ;  he  having  before  assented  to  the  taking  such  step  for  the  preser- 
vation of  it  as  was  necessary.  Therefore,  though  me  captain  had  a  lien  upon 
the  commodity,  and  might  have  entered  it  in  his  own  name,  yet  the  defendant 
having  so  accepted  it,  and  having'  thereby  taken  away  the  captain's  lien,  is 
bound  to  pay  tne  freight,  and  must  resort  to  his  remedy  over  against  the  con- 
signor. 

WigUy,  contra.  1st,  In  no  event  would  the  defendant  be  liable  for  the  whole 
Ireight,  but  only  in  proportion  for  that  part  of  the  tobacco  which  was  serviceable ; 
and  even  as  to  that  the  freight  per  hogshead  amounts  to  more  than  the  value. 
Part  of  the  cargo  too  was  entirely  lost,  though  it  does  not  appear  how  much ; 
and  certainly  no  freight  would  be  d^e  for  that,  according  to  the  cases  cited. ^ 
But  Sdly,  Even  if  any  freight  were  due  the  defiendant  is  not  liable.  He  was 
not  the  consignee  of  the  goods^  but  what  he  did  was  merely  as  agent  to  £. 
Downing.  There  was  no  delivery  to  or  acceptance  by  him  of  the  commo- 
dity. The  lodging  it  in  the  king's  warehouse  was  the  act  of  the  captain,  in 
order  to  avoid  a  seizure,  and  by  so  doing  he  did  not  part  with  his  lien.  The 
defendant  had  no  legal  title  to  the  goods,  nor  could  he  have  brought  an  action 
for  the  non-delivery  of  them  to  him.  The  bill  of  lading  conveyed  the  prop- 
erty to  E,  Downing,  and  there  could  be  no  acceptance  by  the  defendant  on 
his  own  account,  and  this  was  known  to  the  captain.  The  entry  at  the  cus- 
tom-house was  an  act  of  necessity  to  avoid  a  seizure,  and  was  done  by  the 
defendant  as  agent  for  E.  D.  /  at  most,  it  was  only  prima  facie  evidence 
of  an  acceptance  by  the  defendant^  which  is  explained  by  the  circumstances 
of  the  case.  The  plaintiff  is  not  without  remedy,  as  he  may  recover  whatever 
he  is  intitled  to  receive  against  the  consignors. 

Scarlett  in  reply.  As  between  the  defendant  and  E.  D.  the  former  may  be 
considered  as  acting  only  in  the  capacity  of  an  agent ;  but  as  to  others  he 
acted  as  owner  in  his  own  name.  Every  consignee  is  an  agent  in  respect  to 
his  cons^or ;  but  if  he  accept  the  ffpods,  he  makes  himself  liable  to  others 
as  owner.    The  letter  addressed  to  the  defendant  by  the  consignors  audior- 
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ised  him  in  the  usual  courae  of  mercantile  dealing  ta  take  to  the  cargo  till  the 
arrival  of  jS.  2>. ;  and  if  E,  D.  had  not  arrived  at  aU,  would  have  authorised 
the  defendant  to  sell  it.  Then  the  question  must  be  considered  as  the  matter 
stood  at  the  time  of  the  arrival  of  the  cargO)  which  was  before  £.  J),  came  (9 
England;  and  the  defendant  having  accepted  it  theotthe  right  to  demand  the 
freight  of  him  accrued  at  that  time,  and  could  not  be  devested  by  the  subse- 
quent arrival  of  JS.  D.  . 

Lord  Kbntoh,  C.  J.  I  dp  not  see  upon  what  ground  die  defendant  can  be 
made  liable  to  this  demand.  In  the  first  place,  I  am  not  satisfied  that  the  captain 
parted  with  his  lien  upon  the  tobacco  for  his  freight  by  the  delivery  of  it  into  the 
king's  ware-house  ;  it  was  deposited  there  in  com|d]ance  with  the  xequi^ion 
of  an  act  of  parliament,  and  wus  still  disposable  ieuscording  to  the  just  claims 
of  all  parties(l).  '  The  situation  of  the  defendant  was  this ;  he  received  a  let*- 
ler  from  the  cotisignors  in  Amertea^  with  whom  he  had  had  no  commercial 
dealings  before,  informing  Him  of  the  tobacco  being  consigned  to  £•  Domung, 
to  whom  the  bills  of  lading  were  directed,  and  that  E.  IX  was  shortly  expect- 
ed to  arrive  at  Liverpool ;  but  in  case  he  did  not  arrive  in  the  time  to  see  to 
the  sale  of  the  commodity,  desiring  the  defendant  to  do  the  best  for  them.  In 
the  mean  time  the  ship  arrived,  and  the  .dliimage  wa/s  sustained^  and.  it  ^ 
came  necessary  for  some  person  to  make  an  entry  of  the  goods  at  the  custom- 
house in  order  to  prevent  their  seizure,  ^his  was  done  by  the  defendant, 
acting  for  the  benefit  of  E,  D.,  to  whom  and  not  to  the  defendant  the  bills  of 
lading  signed  by  the  captain  were  addressed.  And  now  in  conseauence  of 
the  defendant's  having  thus  interposed  his  ffood  offices  to  preserve  the  goods 
fropi  seizure,  he  is  caUed  upon  by  the  captam  to  pay  freight  to  the  amount  of 
more  than  the  goods  are  worth.  There  is  no  pretence  for  ^uch  a  ^cjpoa^d. 
The  goods  were  consigned  to  E,  D. ;  the  defendant  had  no  interest  in  ihem ; 
there  was  no  contract  eith»  express  or  im|died  between  the  plaintiff  and  him, 
that  he  should  pay  the  freight ;  and  it  is  very  singular  that  the  plaintifi*  should 
have  elected  to  have  brought  his  action  against  the  defendant  ratbet  tli^ 
against  the  shippers  of  the  goods  from  whom  he  jcould  douiitleas  recover. 

Grose,  J.  To  render  the  defendant  liable  there  must  be  a  contract  either 
express  or  implied  between  him  and  the  plaintiff  for  the  payment  of  the 
freight.  ^  The  former  is  not  pretended  ;  and  how  can  such  a  contract  be  im- 
plied when  the  goods  were  not  even  consigned  to  the  defendant.  For  his 
name  which  was  originally  insterted  in  one  of  the  bills  of  lading  was  struck 
out,  and  the  name  of  E.  Vowning  inserted  instead,  with  the  knowledge  of  the 
plaintiff  himself.  Then  it  is  said,  that  the  defendant  made  an  entry  of  the 
^oods  at  the  custom-house  in  his  own  name»  But  that  is  explainea  by  the 
fetter  from  the  consignors,  in  which  he  is  desired  to  do  the  best  for  th^m  in 
case  £.  D.  to  whom  the  goods  were  consigned  did  not  arrive  in  time.  What 
he  did,  therefore,  was  as  agent  for  E,  B.  one  of  the  shippers  to  whom  the 
goods  were  consigned :  but  he  himself  had  neither  jus  in  te  nor  ad  rem^  and 
can  in  no  respect  be  chargeable  for  the  freight. 

Lawbsnce,  J.  The  captain  would  not  have  done  his  duty  if  he-  had  de- 
livered the  tobacco  to  any  but  the  consignors,  or  their  consignee,  or  his  assigns. 
Now  the  defendant  did  not  stand  in  any  of  these  relations:  he  was  only  in 
possession  of  a  bill  of  lading  td  deliver  the  goods  to  £.  D,  or  his  assigns,  not 
indorsed  by  him ;  and  also  a  private  letter  of  advice  from*  the  shippers,  re- 
questing that  if  E.  D.  did  not  arrive  in  time  the  defendant  would  do  the  best 
lor  them.  The  captein  then  knew  that  the  defendant  in  whatever  he  did 
acted  only  as  agent  for  £.  D. ;  and  if  the  Captein  did  not  like  to  trust  E.  D. 

( 1 )  [If*  by  the  regidatiotia  of  the  reveove,  the  ipoter  ii  hoand  to  enter  the  goodf ,  he  may 
eater  them  in 'his  own  name,  and  tbui  preierve  hie  lien.  See  jUbftIt  on  Shifpinfft  V^> 
See  alio.  JtlUioarit  V.  Hoi/d,  2  Camee,  77.— W.] 
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for  the  amount  of  the  freight,  he  Aould  either  have  entered  the  tobacco  in  his 
own  name,  or  at  least  have  given  notice  to  the  defendant  that  he  would  not 
part  with  his  lien  without  the  pledge  of  his  security  for  E,  D.  But  knowing 
the  character  in  which  the  defendant  interfered,  this  is  an  unconscientious  at- 
tempt to  convert  his  act  into  an  acceptance  of  the  goods  on  his  own  account. 

Lb  Blanc,  J.  I  consider  the  defendant  as  having  acted  merely  as  the 
agent  of  E.  D.,  and  therefore  that  any  delivery  by  the  captain  to  the  defend- 
ant was  a  delivery  to  him  as  such  agent  on  account  of  his  principal;  there- 
fore E.  D.  himself  is  th6  person  liable  to  the  captain  for  the  freight  The 
precise  time  of  E.  D.V  arrival  is  not  stated,  but  the  only  act  of  the  defend- 
ant pretended  by  the  plaintiff  to  amount  to  an  acceptance  of  the  goods  is'  the 
making  of  the  entry,  which  he  knew  at  the  time  was  done  on  behalf  of  E. 
D.  as  his  agent.  The  captain  was  not  bound  to  have  parted  with  the  goods 
till  his  lien  was  satisfied ;  but  because  he  did  not  think  it  worth  his  while  to 
keep  them,  it  is  no  reason  for  calling  on  the  defendant  for  payment  of  the 
freight.  Postea  to  the  defendant(l). 


Inglis  and  Others,  Assignees  of  Crane,  a  Bankrupt,  t;. 

Usherwood. 

1  East,  616.    June  9, 1801. 

A  delivery  bv  the  ooofignor  of  goods  on  board  a  ship  ehartered  b^  the  consignee  is  a  delivery 
to  him,  and  the  consignor  cannot  afterwards  stop  tbem  in  transitu.    Bnt  where  the  delivery 

.  was  made  on  board  snch  a  ship  in  Russia,  and  by  a  law  of  that  coantry  the  owner  of  goods 
in  ease  of  the  bankmptcy  of  the  vendee  may  sne  ont' process  to  retake  his  goods  on  board 
a  ship,  &c  and  retain  them  till  payment;  and  the  owners  hearing  of  the  insolvency  of  the 
vendee^  applied  to  the  captain  on  board  of  whose  ship  the  goods  bod  been  delivered  to  s^ 
the  bills  of  lading  to  their  order,  which  he  complied  with,  without  the  necessity  of  suing 
out  process;  held  that  this  was  a  substantial  compliance  with  snch  law,  and  that  the  cap- 
tain on  his  arrival  here  was  bound  to  deliver  the  goods  to  the  order  of  the  vendors,  and  not 
to  the  assignees  of  the  vendee  who  had  become  Mnkmpt 

IN  trover  for  certain  bar  iron,  hemp,  and  deals,  tried  before  Lord  Keityon^ 
C.  J.  at  GviLdhall  at  the  sittings  after  Hilary  term,  a  verdict  was  entered  for 
the  plain tifis  subject  to  the  opinion  of  this  Court,  on  the  following  case. 

On  the  13th  of  September  1798,  Crarte  entered  into  an  agreement  for  a 
charter-party  of  that  date  with  the  defendant  at  London^  whereby  the  latter, 
as  captain  of  the  ship  William^  agreed  to  sail  to  Su  Petersburg ^  and  there  load 
from  the  factors  of  Crane  a  complete  cargo  of  stowage  goods  with  iron  for 
hallast,  and  deliver  the  same  at  Lmdon  at  a  certain  freight  per  ton;  one  half  of 
the  freight  to  be  paid  on  unloading  and  right  deliyery  of  the  cargo,  and  the  re- 
mainder in  three  months  following,  under  a  penalty  of  lOOOZ.  for  non-perform- 
ance of  the  agreement.  The  captain  was  to  sign  biUs  of  lading  for  this  car- 
go, and  to  address  to  Messrs.  Bohtlingk  and  Co,  at  St,  Petersburg,  On  the 
15th  of  September,  the  sjiip  sailed  from  London  ;  and  on  that  day,  Crana  sent 
by  the  defendant  a  letter  addressed  to  Bohtlingk  and  Co.,  wherein  he  inform- 
ed them,  "  the  bearer  is  Capt.  Ushertoood  of  the  William,  whom  I  have  char- 
"  tered  and  sent  out  to  your  address,  and  by  whom  you  will  please  to  load  40 
"  tons  of  hemp,  60  tons  of  iron,"  &c,  "  which  goods  you  will  please  to  pur- 
"  chase  on  my  account,  and  for  the  amount  of  the  same  your  drafts  on  me 
"  shall  have  accustomed  honour,"  &c.  Signed  C,  T.  Crane,  In  another  let- 
ter of  the  18th  September,  Crane  wrote  to  the  same  persons ;  "  let  Capt.  Vsh- 

,  (1)  But  where  by  the  ierms  of  the  bill  of  lading,  the  goods  were  to  be  delivered  to  certam 
penons,  Or  their  assigns,  he  or  Ihey  paying  freight  for  me  same,  the  assignee  of  the  bill  of 
ladmg,  who  demanded  and  took  the  goods  from  the  master,  was  held  liable  for  the  freight 
Cock  V.  Taylor  ^  al.,  18  East  899. 
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**  enoood  have  a  few  tons  more  of  hemp  on  my  account,  if  he  want  it  to  fill 
'^  up  ;'*  and  "  if  Messrs  C.  and  Co.  have  no  hemp,  &c.  to  ship,  you  will  then 
"  please  to  let  off  the  freight  for  a  like  quantity  of  stowage  goods  in  order  to 
*'  fill  the  vessel."  And  again,  "  the  amount  of  these  goods  is  to  he  drai^n  for 
*'  a  month  after  shilling,  deducting  therefrom  the  amount  of  my  consign- 
"  ments."  &c«  The  letters  of  the  18th  and  15th  of  September  were  received 
hy  Bohtlingk  and  Go.  on  the  12th  and  13th  of  October;  and  pn  the  16th  of 
October  they  wrote  in  answer  to  Crane :  ^^  The  ship  William  is  just  arrived. 
^  We  shall  do  all  in  our  power  to  ship  as  soon  as  possible.  We  have  already 
''  bought  for  your  account  60  tons  ot  iron,  &£.  It  is  uncertain  whether  we 
«« shall  be  able  to  procure  you  the  quantity  of  tallow  ordered.  The  lay  days 
**  stipulated  in  the  charter-party  of  Capt.  Uskenoodd  do  not  permits  to  wait 
**  too  long :  we  are  therefore  anraid  we  ^all  be  obliged,  in  order  not  to  expose 
**  you  to  a  greater  loss,  to  arrange  matters  with  Capt.  V.  as  we.  have  done  wi^ 
^'  Capt.  K  by  giving  him  deals."  On  the  19th  of  October,  Bohtlingk  and  Co. 
inclosed  the  invoices  for  the  iron  and  talloW  in  a  letter  to  CraTte,  saying,  **  By 
^  our  next  you  wiU  receive  the  bills  of  lading.  We  have  purchased  for  your 
^  account  66  bundles  of  hemp,  &;c. ;  they  are  already  shipped  on  board  of  a 
'*^  lighter  for  Cronstadt^  and  we  will  send  you  the  invoices  by  the  next  post" 
On  the  23d  of  October^  they  inclosed  the  invoices  of  the  hemp  to  Crane,  On 
the  26th  of  October,  they  sent  Crane  the  bills  of  lading  for  the  tallow,  and 
wrote  him  word  that  they  would  send  the  other  bills  of  lading  in  their  next. 
The  invoice  of  ihe  iron  was  dated  the  19th  October  1798,  that  of  the  hemp 
the  23d,  and  that  of  the  deals  on  t&e  2d  of  November,  The  two  first  were 
entitled,  the  one ;  ^  Invoice  of  2395  bars  of  iron ;"  and  the  other, "  Irvvoice  of  56 
<«  bundles  of  outshot  hemp ;  bought  for  ready  money,  and  shipped  in  a  lighter 
"  for  the  ship  William  Capt.  B^  Usherwood  of  London,  for  account  and  risk  of 
*yMr.  C.  F.  Crane  in  London.^*  That  of  the  deals,  which  was  sent  in  a  let- 
ter  of  the  2d  of  November,  was  intitled  in  the  same  manner,  except  omitting 
the  lighter.  In  each  of  the  invoices  Bohtlingk  and  Co.  charged  brokerage 
and  commission  ;  and  at  the  foot  of  each  are  the  following  words  :  *'  We  de- 
**  bit  your  account  current  for  the  amount."  All  the  goods  in  question  were 
shipped  between  the  19th  of  October  1798,  and  the  29tb  of  the  same  month, 
both  days  inclusive,  for  and  on  account  of  Crane,  but  Bohtlingk  and  Co.,  hav- 
ing received  information  of  the  insolvency  of  Crane,  caused  hills  of  lading  to 
be  made  out,  which  were  signed  by  the  defendant,  and  by  whiph  the  goods  in 
question  were  to  be  delivered  to  the  order  of  Bohtlingk  and  Co.,  and  the 
same  were  by  them  indorsed  and  transmitted  to  John  Schneider,  their  agent 
or  co-respondent  in  LoTtdon,  in  a  letter  dated  the  2d  of  November,  and  |Were 
received  by  him  accordingly ;  who  made  insurance  thereon.  On  the  30th 
of  November,  Bohtlingk  and  Co.  wrote  to  Crane,  under  cover  to  Schneider  a 
letter,  wherein,  after  expressing  their  doubts  of  his  solidity,  and  dissatisfaction 
with  his  correspondence,  they  proceed  :  *'  We  were  surprised  again  to  receive 
*'  an  order  for  the  shipment  of  different  Russian  commodities  by  the  Wil* 
*'  liam,  Capt.  Usherwood,  at  a  time  when  the  situation  of  the  London  mar«' 
"  kets,  compared  to  that  of  ours,  left  no  other  prospect .  in  that  undeitaking, 
'*  than  a  loss  as  certain  as  considerable.  Too  much  attached  to  your  interest, 
"  we  should  have  preferred  the  entire  non-execution  of  your  order,  and  sacri- 
"ficed  our  commission,  if  the  engagement  made  by  you  with  the  cap- 
^  tain  had  not  compelled  us  to  give  him  his  loading.  We  have  still  acted  on 
**  this  occasion  with  so  much  good  faith,  that  we  already  reinitted  last  post 
"  the  bill  of  lading  for  100  casks  of  taUow :  but  we  have  since  received  from 
"  OUT  friends  at  Hamburg  the  most  alarming  intelligence  concerning  you, 
**  which  proves  that  you  have  not  been  exact  in  acquitting  our  bills  of  the  15th 
*'  of  June,  You  will  acknowledge  that  this  obliges  us  to  act  with  more  precau* 
*^  tion,  and  we  trust  you  will  not  be  against  the  just  rec^uest  we  make  you, 
'<  to  furnish  our  friend  Mr.  /.  Schneider  with  good  secunty^  for  the  amount  of 
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**  the  goods  by  the  WiUiam :  it  is  oa  that  condicioii  milyt  ^t  iw«  antborise 
**  him  to  deliver  you  the  bills  of  lading  of  the  hemp,  ino,  and  deals  which 
*•  we  are  going  to  send  him.  In  the  contrary  case  you  will  ha?e  'the 
"  goodness  to  deliver  him  without  delay  the  bills  or  lading  indorsed  for -the  100 
•*  casks  of  tallow,  of  which  he  holds  the  duplicate.  Atterwards  Mr.  Seknei' 
**  der  will  make^  use  of  those  documents  to  receive  the  cargo  and  effect-  the 
**  sale  thereof  for  your  account,  employing  the  proceeds  thereof  in  acquitting 
**  the  bills  of  about  96,000  rubles,  wnich  we  shall  draw  on  you  in  a  month, 
<*  as  we  have  alieady  agreed.  StiU  we  hope  you  will  not  sufier  the  matter  to 
**  come  toUiat  extremity,  and  that  you  will  sooner  make  the  necessary  arrange- 
**  ments  with  Mr.  Schneider  to  make  us  easy.  Our  old  account,  excepting  Uie 
*^  shipment  by  the  William^  will  neariy  balance  by  means  of  your- consign* 
^  ments  which  are  just  arrived)  and  the  bill  which  we  drew  on  3rou  dated  1st 
**  October  for  800b  rs.  Supposing  always  that  there  are  no  bad  debts  among 
**  those  outstanding,  for  your  account.  As  for  the  rest,  we  rely  perfectly  on 
**  your  probity  that  yon  will  be  exact  in  paying  duly  our  said  bills  of  the  1st 
<'  October,  as  well  as  those  of  the  31st  August  of  21,000  rubles,"  &c.  On 
the  same  day,  they  wrote  another  letter  to  Cranfi  by  the  post,  containing  this 
paragraph :  "  We  notify  to  you,  that  We  shall  draw  on  you  in  the  course  of 
^  a  month  from  this  time  the  amount  of  the  cargo  per  the  WtUiam,  Capt.  U$k* 
**  enooodj  and  we  request  you'll  honor  our  bilb.  Our  old  account  is  nearly 
^  balanced  by  the  bids  which  we  last  drew  on  you."  On  the  2d  November^ 
Boktlirigk  and  Co.  wrote  to  Crane ;  "  We  confirm  our  last  by  the  last 
^  mail,  and  are  since  without  any  of  your  favours.  This  serves  to  inclose  you 
"invoice  of  deals  by  the  WUliam,  Captain  Usherwood,  amounting  tors.  496 : 
^  3&  We  confirm  to  you  what  we  lately  advised  you  of,  namely,  that  we 
**  shall  draw  on  you  after  a  month  for  the  amount  of  our  shipments  by  the 
'*  above-mentioned  vessel,  our  old  account  being  nearly  balanced  by  the  bills 
*<  which  we  have  already  drawn  .on  you,!'  Asc.  *'  We  send  this  day  to  Mr. 
"  Schneider  the  bills  of  lading  for  the  iron,  hemp,  and  deals,  per  the  William^ 
**  Captain  Ushertoood.  If  you  will  then  fulfil  the  condition  we  made  to  you 
"  to  nve  Mr.  Schneider  the  needful  security,  he  will  deliver  you  all  the  bills 
*-  of  bding ;  if  not  he  will  receive  from  you  the  bill  of  lading  for  the  100 
**  casks  of  tallow,  and  on  the  arrival  of  the  ship  receive  her  cargo,  and  after- 
"  wards  procure  the  sale  thereof  for  your  account :  at  all  events,  We  have  no 
"  doubt  but  that  you  will  use  every  liecessar^  means  to  satisfy  the  just  de- 
<<  mands  we  here  make  you ;  and  thus  this  business  will  end  without  giving 
"any  trouUe  to  you,  and  any  uneasiness  to  us."  On  the  6th  November, 
Bohtlingk  and  Co.  wrote  Crane  a  letter  containing  this  paragraph :  "  On 
"  the  2d  of  November  you  received  bills  of  lading  and  invoice  of  &5  deals  per 
"  the  William,  Captain  Vsherufood,  and  we  requested  you  to  credit  us  for 
*^  their  amount  rs.  436 :  35.  We  repeated  to  you  that  we  should  draw  on 
"  yt)u  after  one  month  for  the  amount  of  the  shipment  by  the  said  vessel." 
To  which  was  added  the  following  postscript :  "  We  have  withheld  this  letter 
*^  until  this  day,  the  9th  of  November,  and  can  with  pleasure  assure  you  that 
"  Capt.  Vtherwood  has  since  sailed.  We  hope  that  he  will  have  a  speedy  and 
safe  voyage."  The  iron,  hemp,  and  deals  in  question  were,  on  the  shib's  ar- 
rival at  the  port  of  London,  viz.  on  the  4th  of  January  1799,  demanded  of 
the  defendant  by  and  on  the  behalf  of  the  plaintifis,  and  a  tender  of  the  freight 
charges  atyi  expences  was  duly  made ;  but  the  defendant  did  not  deliver  Die 
same  to  the  plaintiffs.  Crane  committed  an  act  of  bankruptcjr  in  Etigland 
before  any  of  the  goods  were  delivered  on  board  the  William  in  Rustia^  but 
not  before  the  purchase  of  the  iron  on  his  account,  viz.  on  the  16th  October 
1798,  and  a  commission  of  bankrupt  afterwards  issued  against  him,  under 
which  he  was  declared  a  bankrupt,  and  the  plaintifis  chosen  his  assignees. 
The  defendant,  on  the  12th  of  January,  delivered  the  iron,  hemp,  and  deals 
in  question  to  Schneider^  for  and  dn  ttocoont  of  BakUingk  and  Co.,  agneable 
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to  their  indorsements  of  the  bills  of  lading,  npcn  being  indemnified  by  SeAnsi- 
tier  as  the  agent  of  Bahtlingk  and  Co..  By  one  of  &e  mercantile  navigation 
laws  of  Russia,  published  the  26th  of  June.  1781,  sect.  138,  '<  it  is  ordered 
*'  that  if  incase  of  unpaid  debts  or  bankruptcies  any  body  has  reason  to  sus- 
"  pect  that  the  debtor  or  bankrupt  has  any  thoughts  of  inaking  the  creditor 
**  lose,  and  therefore  loadeth  on  board  of  ship  or  vessel  goods  or  cargo ;  in 
"  such  a  case  the  creditor  is  to  give  notice  in  town  to  the  head  judge  of  the 
"  court,  (in  districts  to  the  chief,)  that  the  ship,  or  vessel,  or  goods,  or  the 
<*  whole  cargo  should  be  retained  time  enough  until  the  full  payment  is  made 
"  to  whom  due."  (a)"  In  consequence  whereof,  and  by  virtue  of  this  law,  if 
the  seller  or  shipper  in  case  of  bankruptcies  can  identify  that  the  merchandize 
belonging  to  him  is  here  in  ships,  warehouses,  or  wherever  they  may  be,  in 
such  a  case  the  goods  must  be  given  back  to  the  sellers' or  shippers,  being  their 
property,  and  cannot  be  brought  in  concurs."  Bohtlingk  and  Co.  did  not 
give  notice  to  the  head  judge  of  the  court,  or  detain  the  ship  WUliam,  or  her 
cargo,  or  any  part  thereof.  The  question  for  the  opinion  of  the  Court  was. 
Whether  the  plaintiflb  were  entitled  to  recover  ? 

Gaselee,  for  the  plaintifis,  contended,  1st,  That  this  being  a  delivery  of 
goods  by  the  consignor  on  board  a  sh^  chartered  by  the  consignee,  was  a  de- 
uvMy  to  the  consignee  himself,  and  therefore  the  former  was  debarred  from 
the  right  of  stopping  the  goods  in  transitu  upon  the  bankruptcy  of  the  latter. 
In  Ellis  ▼.  Hunt,  3  Term  Rep.  464,  aAer  the  goods  had  arrived  at  an  inn  in 
the  place  to  which  they  were  directed,  and  the  assignee  of  (he  consignee  had 
put  his  mark  on  diem,  that  was  holden  to  devest  the  consignor's  right  to  stop 
them  in  transitu.  There  it  was  said,  that  there  might  be  a  delivery  of.  goods 
W  giving  the  key  of  the  warehouse  where  they  were  deposited  to  the  pur- 
chaser. Afortiorij  therefore,  a  delivery  to  the  consignee's  warehouse  would 
be  a  delivery  to  hkn  :  and  a  chartered  ship  is  no  more  than  the  floating  ware- 
house of  the  party  by  whom  it  is  chartered.  All  the  correspondence  between 
the  parties  stated  in  the  case  shews  that  Bohtlingk  and  Co.  considered  the  de- 
fendiant  as  Crane*s  agent. '  But  this  point  was  expressly  determined  in  the 
case  of  Fowler  and  another,  assignees  of  Hunter  and  Co,  v.  M*  Taggart  and 
Co,,  tried  before  Qrose,  J.  at  Bristol,  and  cited  in  Hodgson  v.  Lou{b),  that  a 
delivery  of  goods  into  a  ship  chartered  by  the  vendee,  defeated  the  vendor's 
right  to  stop  in  transitu.  That  was  trover  by  the  assignees  to  recover  the  vsr 
lue  of  a  certain  quantity  of  tobacco  shipped  by  the  defendants  by  the  order  of 
the  bankrupts,  on  board  the  Minerva,  bound  from  London  for  Naples  and 
Alexandria,  which  ship  was  chartered  to  the  bankrupts  fbr^  three  years  from 
July  1792,  and  which  was  paid  for  by  a  bill  at  three  months,  drawn  by  the 
defendants  on  the  bankrupts,  and  accepted  by  them.  The  goods  were  ship- 
ped on  the  4th  of  February  1793,  for  which  the  mate 's  receipt  wtis  given, 
and  an  invoice  thereof  was  made  out  by  the  defendants  in  the  names  of  the 
bankrupts.  The  vessel  was  detained  by  contrary  winds  at  Portsmouth,  during 
which  time  the  bankrupts  having  stopped  payment  about  the  11th  of  MartA 
1793,  the  defendants  procured  bills  of  lading  to  be  signed  by  the  captain  to 
them,  and  obtained  possession  of' the  tobacco  in  September- 1794,  and  procur- 
ed it  to  be  relanded,  and  af^rwards  disposed  of  for  their  benefit.  Here  in- 
deed the  bankruptcy  of  Crane  happened  before  the  delivery  of  tbe  goods  on 
board  the  William ;  but  it  has  been  often  ruled,  that  the  bankruptcy  of  the 
vendee  is  no  countermand  of  the  goods,  or  annulling  of  the  contract ;  as  in 
Ellis  v.  Hunt,  and  other  cases.  Then  2dly,  the  law  of  Bussia  cannot  vary, 
this  case,  because,  supposing  it  to  apply  to  the  case  of  a  chartered  ship,  it  has 
not  been  pursued.     A  method  is  there  pointed  out  for  the  consignor  to  regaiti 


(a)  What  folloifs  wm  nadeislood  to  be  a  sotenMnt  opon  the  before  reoited  law. 
\b)  1  TetmKtf.  44X    Tbe  eireaiiistaaeea  beta  stated  whieh  do  not  appear  in  tbe  printed 
feport  were  read  nom  tbe  brief  m  tbe  eanae. 
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I 
possession  of  his  property ;  namely,  by  process  before  the  municipal  judge  : 
but  that  did  not  authorize  him  to  take  bills  of  lading  to  his  own  order  from  the 
captain  of  the  vessel,  who,  though  Crane^s  agent,  was  agent  only  with  a  lim- 
ited authority,  according  to  the  terms  of  the  charter-party,  and  therefore  could 
not  bind  CrarU  beyond  that  authority ;  no  more  than  in  the  case  of  Powler  v. 
M'Taggart:  And  though  by  the  terms  of  the  charty-party  the  captain  was 
to  sign  bills  of  lading;  yet  it  was  for  the  purpose  of  enabling  Crane  to  sell 
the  goods  while  the  ship  was  on  its  passage. 

Wood^  contra,  was  stopped  by  the  Court. 

Lord  KsNtoN,  C.  J.  r  The'  decision  in  this  case  will  not  at  all  trench  upon 
the  general  rule  of  law,  respecting  the  right  of  stopping  goods  in  transitu  : 
but  giving  the  plaintiffs  the  full  benefit  of  the  argument,  that  the  delivery  of 
the  goods  on  board  a  chartered  ship  was  a  delivery  to  the  bankrupt,  still  the 
circumstance  of  the  Russian  ordinance  set  forth  in  the  case  varies  it  very  im- 
portantly, and  takes  it  out  of  the  general  rule.  By  that  law,  the  consignors, 
under  the  circumstances  stated,  had  a  rigift  to  repossess  themselves  of  their 
goods ;  and  they  did  so  in  eflfect :  not  indeed  by  actually  taking  them  out  of 
the  ship  en  board  of  which  they  were  laden,  or  by  instituting  legal  process 
for  the  recovery  of  them ;  but  having  a  right  so  to  do,  which  it  became  un- 
necessary to  exeit,  because  it  was  in  the  first  instance  acknowledged  and  sub- 
mitted to  by  the  captain,  in  whose  possession  the  property  was,  diey  imposed 
terms  upon  him,  that  he  should  sign  bills  of  lading  to  their  order,  upon  his 
compliance  with  which,  they  suffered  the  cargo  to  proceed  to  the  place  of  its 
destination,  disposable  there  as  events  might,  turn  out.  The  goods  are  there- 
fore sent  with  the  condition  attached  to  them.  The  law  of  Russia  in  this 
respect  is  a  very  equitable  law ;  and  I  have  often  lamented  that  our  own  code 
was  defective  in  the  same  particular.  For  every  man  contracting  to  supply 
another  with  goods  acts  on  the  presumption  that  that  other  is  in  a  condition  to 
pay  for  them ;  and  therefore  when  the  condition  of  the  consignee  is  altered  at 
4he  time  of  the<  delivery^  and  he  is  insolvent,  and  no  longer  capable  of  per- 
forming his  part  of  the  contract,  honesty  and  good  faith  require  that  the  con- 
tract should  be  rescinded.  However,  the  contrary  has  been  settled  to  be  law, 
unless  the  consignor  stop  the  goods  in  transit%  before  they  get  into  the  con- 
signee's possession. '  But  this  being  a  transactioQ  in  a  foreign  country,  where 
a  more  equitable  law  in  this  respect  prevails,  I  am  far  from  being  desirous  of 
limiting  its  operation ;  and  for  the  reasons  before  given,  I  think  that  the  con-i 
signors  have  substantially  availed  themselves  of  it ;  and  that  the  defendant, 
by  delivering  the  goods  to  their  order,  has  done  no  more  than  he  was  bound 
to  do. 

Grosb,  J.  '  I  agree  to  the  general  rule,  that  a  delivery  of  goods  by  the  ven- 
dors on  board  a  ship  chartered  by  the  vendee  is  a  delivery  to  the  vendee  him- 
self. But  the  delivery  here  was  made  in  Russia:  and  by  a  law  of  that  state 
the  goods  were  in  effect  in  this  case  kept  in  transitu^  notwithstanding  they 
were  delivered  on  board  a  chartered  ship.  Considering  them  therefore  as  in 
transitu^  the  Russian-  law  is  a  most  equitable  provision,  and  ought  to  have  a 
liberal  construction  ;  for  it  enables  that  justice  to  be  done  between  the  parties, 
which  I  have  often  lamented  could  not  be  obtained  here. 

Lawrence,  J.  If  this  transaction  had  happened  in  a  port  of  this  kingdom, 
the  delivery  of  the  goods  on  board  a  ship  chartered  by  the  bankrupt,  would 
in  effect  have  been  a  delivery  to  him.  But  the  law  of  Russia,  where  this 
transaction  took  place,  is  otherwise.  By  that  law  it  is  provided,  &c.  [Here 
he  read  the  law  as  stated  in  the  case.]  Then  the  owners  having  a  ri^t  to 
repossess  themselves  of  the  goods  after  they  were  shipped,  or  in  case  of  refusal 
to  sue  out  process  for  that  purpose,  might  have  ordered  the  captain  to  deliver 
them  up  unless  he  had  given  them  the  security  required  by  signing  bills  of 
lading  to  fheir  order,  which  he  complied  with :  then  this  was  the  same  in  ef- 
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feet  as  stooping  the  goods  in  trantUu;  and  this  by  the  laiir  of  Bustia  they 
were  enabled  to  do,  notwithstanding  such  a  deliv^ery. 

Le  Blanc,  J.  I  agree  with  the  construction  wbich  has. been  put  upon  tbe 
la\^  of  Russia  in  this  case,  and  that  the  owners  had  a  right  to  stop  the  goods 
notwithstanding  the  delivery  which  bad  taken  place.  Then  instead  of  having 
recourse  to  legal  process  for  that  purpose,  tbe  Qwners  first  required  of  the 
captain  to  sign  the  bills  of  lading,  stated  in  the  case  to  their  order.  If  he  had 
refused,  it  would  then  have  been  time  qnough  for  them  to  have  used  the  com- 
pulsory process  of  the  law ;  but  that  was  unnecessary  to  be  resorted  to  by  the 
captain's  compliance  with  their  demand.  Accordingly  the  captain  signed  bills 
of  lading  to  their  order,  which  was  in  efiect  a  redelivery  to  the  owners ;  in 
consequence  of  which,  instead  of  stopping  the  goods  by  legal  process  as  they 
might  and  would  otherwise  have  done,  they  suffered  them  to  remain  on  board 
the  ship  and  to  proceed  to  the  place  of  destination.  Therefore  the  law  of 
Russia  makes  all  the  difference  between  this  and.  the  other  cases  referred  to. 

Postea  to  the  defendant(l). 


The  King  v.  The  Inhabitants  of  Everton. 

1  Eait,  626.    Jane  10,  1801. 

A  Mm  of  age  and  merried  continuiiy  to  live  with  his  father  doea  DOt  follow  a  a^tlement  nib* 
aeqaeotly  acquired  by  the  father  m  another  pariih  to  which  the  aon  alao  accompanied  him 
as  part  in  fact  of  his  honaehold. 

TWO  justices  by  an  order  removed  John  PayrUy  his  wife  and  children, 
by  name,  from  Great  Barford  to  Everton,  both  in  the  county  of  Bedford.  The 
Sessions,  on  appeal,  stated  the  following  case :  That  Thomas  Payne,  the  father 
of  John  Payne  the  pauper,  being  legally  settled  in  Everton,  resided  there  from 
the  year  1779  to  1790  with  his  family,  of  which  during  the  whole  of  that  pe- 
riod the  pauper  was  a  part.  In  the  year  1782,  the  pauper  being  22  years  of 
age,  married  S.  Barker  his  first  wife.  The  pauper  and  his  said  wife  lived  in 
the  family  of  T.  Payne  the  father,  and  as  a  part  Uiereof,.until  he]^death,  which 
happened  in  the  year  1783.     There  was  no  issue  pf  that  marriage.     The 

Sauper  never  left  the  family  of  his  father,  but  continued  with  him  afler  the 
eath  of  his  said  wife ;  and  in  the  year  1790,  removed  with  his  father  to'  Great 
Barford.  The  pauper's  &ither  afterwards,  and  during  the  time  the  pauper 
continued  in  his  family,  acquired  a  settlement  there.  And  in  April  1796,  the 
pauper^  who  still  continued  to  live  with  his  father,  married  Mary  Reynolds, 
by  whom  he  had  the  children  mentioned  in  the  order.  That  the  pauper  had 
gained  no  settlement  in  his  own  right.  The  Sessions,  being  of  opinion  that 
the  pauper  was  emancipated  from  the  family  of  his  father  by  his  marriage  < 
with  S.  Barker,  affirmed  the  order  of  the  two  justices,  subject  to  the  opinion 
of  this  Court. 

Wilson;  who  was  to  have  supported  the  orders,  was  stopped  by  the  Court 
Const,  contra,  said  that  it  had  never  been  decided  that  marriage  alone  wi^ 
an  emancipation,  but  it  was  always  accompanied  with  a  departure  from  the  house 
and  protection ,  of  the  father.  On  the  contrary,  it  was  considered  otherwise 
in  the  case  of  ^.  v.  Wingham,  Burr.  S.  C.  223.  But  at  any  rate,  the  fact 
found  by  the  sessions  was  conclusive  against  it  in  this  case ;  for  it  is  stated 
that  during  the  whole  period  of  his  marriage  with  S.  Barker  his  first  wife, 
he  was  a  part  of  his  father's  famUy. 

Lord  Kenyon,  C.  J.  The  Sessions  could  not  intend  more  by  that  statement 
than  to  inform  us  that  locally  and  personally  the  pauper  lived  in  the  same 
house  with  his  father,  and  took  his  fare  at  the  same  board  with  him;  but  they 
wish  to  be  informed  whether  that  so  far  constituted  him  in  point  of  law  one 

(1)  Vide  BokUingk  v.  InglU,  8  East,  881. 
Vol.  I.  33 
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of  his  fiither's  family  under  the  circumstances,  as  that  after  his  mairia^  he 
would  follow  a  newly  aciquired  Settlement  of  die  father ;  and  I  am  of  opinion 
that  it  did  not(l)(6). 

Per  Curtanij  Both  Orders  affinned(a). 


The  King  v.  The  Inhabftants  of  Tardebigg. 

1  East,  528.    Jnne.lO,  1801. 

The  renting  by  a  needle  maker  of  certain  runner b  in  another's  mill,  to|||ether  with  a  packet- 
ing  room,  of  alt  which  he  had  the  ezclnsrve  use  (a  mnne'r  being  a  piece  of  machinery  for 
seonring  needles  screwed  down  to.  the  floor  of  the  mill,)  the  whole  bemg  of  the  annual  va- 
Ine  of  above  10/.  including  the  separate  value  of  the  runnMn^  m  not  the  taking  of  a  Unt-' 
mitnit  whereby  a  settlement  can  be  gipned. 

TWO  justices  by  an  order  removed  Awn  Westwood  from  Tardebigg  to  AU 
vechurch,  both  in  the  county  of  Worcester.  The  Sessions,  on  appeal,  quashed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

The  pauper's  late  husband,  Aaron  Westwood,  was  a  settled,  inhabitant  of 
Alveckureh  previous  to  the  year  1790.  In  the  course  of  that  year,  he  took  of 
H.  Milward  three  runners  for  scouring  needles' in  a  mill  belonging  to  MU- 
ward,  situate  in  Tardebigg,' SLud  a  packeting  room,  at  the  rent  of  one  shilling 
per  packet  for  every  packet  of  needles  scoured  thereat.  About  two  years  af- 
terwards, Milward  built  a  cott&ge  for  Wesitoood,  situate  near  the  mill  in  the 
parish  <rf  Tardebigg,  and  Westwood  took  the  same  of  Milward  2X  the  rent  of 
2s,  6d.  per  week.  About  two  year^  aften^'ards,  Westwood  also  took  of  one 
Bartlett  three  other  runners  for  scouring  needles  in  another  mill,  belonging 
to  the  said  Bartlett,  situate  in  the  parish  of  Tardebigg,  at  the  like  rent  of 
one  shilling  per  packet  for  every  packet  of  needles  scoured  thereat.  And 
soon  afterwards  Westioood  took  of  Bartlett  onoiheT  runner  and  a  packeting 
room  in  the  last-mentioned  mill,  at  the  rent  of  25,  6d,  per  week.  He  worked 
at  the  same  respectively,  and  occupied  the  cottage  and  runners  till  the  time  of 
his  death,  which  happened  about  two  years  ago.     A  runner  consists  of  two 


(a)  In  the  case  of  JBugdin  v.  Jlmpthill,  Bnrr.  S.  C.  270,  the  son  after  his  marrm^  lived 
separate  from  the  father,  and  both  these  circamstances  formed  ingredients-  in  the  opinion  de- 
livered by  three  of  the  jadges.  Bi^  fVrigkt,  J.  only  relied  on  the  marriage  of  the  son,  **  bv 
"  virtue  of  which  he  becomes  the  head  of  bis  own  family,  which  is  an  independent  family.'* 
The  same  circumstances  of  marriaoe  and  separation  fi^om  the  father's  household  occurred  in 
JR.  v.  Heath,  6  Term  Rep.  68S.  But  in  R.  v.  JVitton  eum  Twainbrookes,  8  Term  Rep. 
866>  Lord  Kenjfon  enumerates  marriage  without  more  as  one  of  the.grbunds  of  emancipa- 
'  thm  :  but  the  point  was  never  expressly  decided  before  the  present  ease;  and  here  the  cir> 
cmnstai^ee  of  the  son's  being  of  age  forms  an  ingredient  But -it  did  not  appear  whether  any 
stress  were  laid  upoq  it  in  the  judgment  of  the  Court ;  though  probably  there  was,  as  Wilton 
included  that  fact  in  the  statement  of  the  question  before  he  was  stopped  by  the  (^ourt. 

(1)  Vide  Spring  field  v.  Wilbraham,  4  Mass.  Rep.  498. 

(2)  [A  similar  rule  prevails  in  Massachusetts.  Minor  children  can  hate  no  settlement  sen- 
arate  from  their  father;  but  children,  of  full  age,  althopgh  vohmtarily  residing  with  him,  do 
not  also  acquire  the  new  settlement  which  he  mav  have  gained.  The  settlement,  however, 
of  a  non-compos  follows  his  father's,  although  be  be  of  age.  Shirley  v.  Wdtertovm,Z 
Mass.  822.  Springfield  v.  Wilbraham,  4  do,  498.  ITptan  v.  JVbrthbridge,  15  do.  237. 
Even  if  married,  a  male  child  uan  gain  no  settlement  in  that  State,  in  his  own  right,  dusing 
his  minority.     Taunton  v.  Plymouth,  16  do.  20S. 

In'Pennsylvania,  the  rule  u  stated  by  Judge  Regers,  in  Oversiers  of  Washington  v. 
Overseers  ^Beaver,  S  W.  &  S.  64ft,  lo  be  this: — ^whera  a  son  becomes  independent  of  his 
father's  family,  or  emancipated  from  it,  he  will  not  acq^uire  a  settlement  where  his  father 
goes  to  reside ;'  but  if  he  remain  a  part  of  his  father's  family,  he  will  thereby  acquire  a  deriv-< 
atlve  settlement  from  that  of  his  fkther.  A  child  is  not  emancipated  so  as  to  lose  the  benefit 
of  any  sottletnent  which  his  father  may  gain  until  21  or  marriage,  or  till  he  has  gained  one 
in  his  own  rights  or  till  ho  has  contracted  a  relation  inconsistent  wiih  the  idea  of  being  part  of 
his  father's  family.  In  the  particular  case,  a  lunatic  son,  of  full  age,  residing  in  his  father's 
house,  acqiured  tne  new  settlement  which  his  fiither  had  gained. — W.] 
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pieces  of  wood,  each  about  fire  feet  long,  and  eighteen  inches  broad :  one  of 
them  is  fixed  with  screws  to  the  floor  of  the  mill,  which  may  be  unscrewed 
and  removed  at  pleasure :  the  other  is  moved  upon  it  horizontally  backwards 
and  forwards,  by  means  of  a  piece  of  timber  fixed  thereto  at  one  end  thereof, 
and  which  communicates  at  the  other  with  the  wheel  of  the  mill ;  and  between 
these  pieces  of  wood  needles  are  scoured  in  bags  with  oil  and  emery  dust 
The  runners  so  rented  by  Westwood  were  the  property  of  Miltoard  and  Part' 
lett.  In<  the  milb  of  this  description  there  are  usually  in  the  same  place 
^veral  different  runners  worked  by  different  workmen ;  but  at  the  time  when 
Westwood  took  the  said  three  runners  of  Milwafd  they  were  divided  by  a  par- 
tition from  the"  other  runners  in  the  same  mill ;  but  the  partition  being  found 
to  take  up  too  much  room  was  afterwards  removed,  and  Westtoood^  his  wife, 
and  their  two  children'  slept  in  the  same  mill  from  the  time  they  first  took  it 
until  Milward  had  built  the  said  cottage,  a  period  of  about  two  years.  One 
floor  of  a  mill  will  contain  several  runners,  some  of  which  may  be  placed  on 
the  floor,  and  others  immediately  over ;  these,  in  a  frame  of  wood  about  two 
feet  above  the  undermost.  For  some  time  Weshoood  worked  at  scouring  nee? 
dies  at  the  rate  of  six  shillings  aiid  sixpence  per  packet,  for  Miltoard  only. 
Afterwards  Milward  not  continuing  to  have  sufficient  employ  for  Westwood, 
he  worked  for  other  masters.^  No  other  workmen  had  any  right  to  iise  the 
runners  so  rented  by  Westwood,  without  his  consent!  but  Westwood  had  the 
exclusive  right  to  the  use  of  them  and  (he  packeting  room.  The  materials 
used  in  scouring  the  needles  were  provided  by  Westwood;  and  the  rent  which 
he  paid  to  Milward  and  Bartlett  (dx  the  runners  so  taken  of  them,  and  for 
the  cottage  taken  of  MUward,  amounted  together  to  more  than  ten  pounds  per 
annum. 

When  this  case  was  called  on,  the  Court  asked  how  it  could  be  distinguish- 
ed in  principle  from  Bex  v.  Dodderhill,  8  Term  Rep.  449. 

Erskifie  and  Jerms,  in  support  of  the  order  of  Sessions,  said,  that  there  the 
pointing  places  ,in  the  mill,  which  were  equivalent  to  the  runners  here,  were 
not  in  die  ezclttsive  possession  .of  the  pauper,  who  was  only  at  liberty  to  use 
any  two  out  of  several  pointing  places.  But  here  the  pauper's  husbemd  had 
an  exclusive  possession  of  particular  runners,  as  well  as  to  the  packeting 
room,  with  which  the  runners  were  connected ;  thereby  adding  to  the  valua 
of  the  packeting  room,  which  no  doubt  was  a  tenement.  The  panper-s  family 
slept  there  for  a  time.  Altogether,  therefore,  it  was  a  taking  of  part  of  the 
mill.  In  Bez  v.  Whiiechapel,  Hil.  26  Geo.  3.  2  Const.  154  pi.  194,  it  was 
holden,  that  a  furnished  room  with  fire  found  in  it,  rented  by  the  week  for  a 
particular  purpose,  that  of  a  justice  meeting,,  and  the  landlord  to  have  the  use 
t>f  it  at  other  times,  was  a  tenement  sufficient  to  confer  a  settlement :  though 
no  doubt  the  value  of  10/.  a-year  was  made  up  by  the  additi<m  of  the  fire 
and  furniture.  ^ 

Caldecott  and  Ryder,  contra,  were  stopped  by  the  Court. 

Lord  Kenyon,  C.  J.  There  is  no  distinguishing  this  from  the  case  of  The 
King  y.  DodderhUl,  A  runner  is  no  more  a  tenement  than  a  pointing  place 
is  so.  It  might  as  well  be  said  to  be  a  taking  of  -a  tenement  if  a  man  coo* 
tracted  to  pound  iq  a  certain  mortar,  or  to  use  a  particular  grinding-stone  in  a 
mill.  It  is  not  in  efiect  a  taking  of  a  part  of  the  mill  as  a  tenant,  but  a  licence 
to  use  a  particular  part  of  the  machinery  of  it  for  the  purpose  .of  manufacture, 
and  for  no  other  purpose. 

Lawrence,  J.  The  case  of  The  King  v.  Whitechapel  does  not  apply ;  for 
here  the  particular  value  of  the  runner  is  found,  which  is  necessary  to  be  tak- 
en into  the  account  to  make  up  the  lOZ.  a-year ;  and  that  nqt  being  a  tene- 
ment cannot  confer  a  settlement.  Besides,  it  is  not  even  stated  that  the  run- 
ner is  in  the  packeting  room  which  was  appropriated  to  the  pauper's  use. 
Per  Curtain,  Order  of  Sessions  <iaa8hed(l). 

(l)Vide   T^JEiHf  V.  JlffJIor.tEut,  189. 
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The  King  v.  The  Inhabitants  of  Rainhaim. 

1  Eait,  681.    June  10,  1801. 

A  ebntricf  mder  seal,  and  ttamped  to  senre  another  for  8  yean  at  ao  mmeh  per  week,  tin 
maater  agreeing  to  learn  t^e  other  a  trade,  and  the  latter  a^eeing,  if  he  loat  any  time  to 
the  prejodiee  of  bia  maater,  to  abate  ao  ranch  per  day,  eonatitotes  an  apprentioeabip.  And 
at  any  rate,  the  panper  baTing-  aenred-  under  it  for  more  than  a  year  gained  a  lettlement 
either  aa  an  apprentice^  or  as  a  hired  aervant 

TWO  justices  by  an  order  removed  Motes  Smith,  his  wife  and  six  child- 
fen,  by  name,^rom  Rainham  in  the  county  of  Essex  to  Eltham  in  the  county 
of  Kent.  The  sessions  on  appeal  quashed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case :  The  pauper,  on  the  8th  of  November 
1784,  entered  into  an  agreement  under  seal  with  one  Hills,  a  sawyer,  living 
in  Eltham ;  which  agreement  is  in  the  words  and  figures  following,  (vi2.) 
'*  An  agreement  made  the  Sth  of  November  1784,  between  T.  HUls  of  Eltham^ 
**  nrwyer,  and  Af.  Smith  of  the  same  place ;  viz.  Smith  doth  agree  with  the 
**  said  7.  Hills  to  serve  him  for  three  years  from  the  date  of  the  agreement 
*'  in  the  following  manner,  viz.  for  the  first  year  to  be  paid  ten  shillings  per 
**  week,  for  the  second  year  eleven  shillings,  and  for  uie  third  year  twelve 
**  shillings  per  week.  And  the  said  T.  HiUs  doth  agree  and  promise  to  learn 
**  the  said  M*.  Smith  the  art  and  mystery  of  a  sawyer,  ^which  he  now  follows. 
**  And  it  is  likewise  agreed,  .that  if  Smith  shall  wilfully  lose  any  time  to  the 
*'  prejudice  of  Hills,  he  doth  hereby  agree  to  pay  to  Hitls  three  shillings  per 
«(  day  for  all  such  neglect  And  it  is  hereby  further  agreed,  that  if  Smith  re- 
^  pents  of  this  agreement  before  the  time  expires,  he  promises  to  pay  HiUs 
*'  \0L  on  demand ;  or  if  Smith  is  sick,  or  by  any  disorder  or  misfortune  ren- 
^  dered  incapable  of  work,  not  to*  receive  any  pay  from  Hills.*'  The  agree- 
ment was  signed,  sealed,  and  delivered  by  both  partfes,  and  lawfully  stamped. 
No  premium  was  paid  by  the  paup^  to  Hills.  The  pauper  in  pursuance  of 
the  agreement  immediately  went  to  Hills,  and  resided  with  him  in  Eltham^ 
under  and  according  to  the  terms  and  conditions  of  the  agreement  for  two 
years  and  a  half. 

Pooley  and  Wvngfield,  in  support  of  the  order  of  Sessions,  contended,  that 
in  order  to  gain  a  settlement  by  serving  as  a  hired  servant;  or  as  an  appien- 
tice,  it  was  not  only  necessary  that  there  should  be  'a  legal  contract  to  serve 
specifically  in  one  or  other  of  those  capacities,  but  the  parties  should  so  intend ; 
for  if  it  be  either  uncertain  in  what  capacity  the  pauper  contracted,  or  if  it  ap- 
pear that  the  parties  intended  the  service  to  be  in  another  character  than  that 
which  enures  by  construction  of  law  from  the  nature  of  their  contract,  no  set- 
tlement can  be  gained  from  such  contract  and  service-  •  This  was  pointedly 
expressed  by  the  Court  in  R.  v.  Laindon,  8  Term  Rep.  379,  where  it  was 
holden  that  a  defective  contract  of  apprenticeship  (there  being  no  stamp)  could 
not  be  converted  into  a  contract  of  hiting  and  service.  It  was  indeed  there 
decided,  that  a  contract  of  apprenticeship  might  be  framed  without  the  party 
being  retained  eo  nomine  as  an  apprentice  :  but  there  stress  was  laid  gn  the 
circumstance  of  a  premium  having  been  given  to  the  master  to  teach  the  oth- 
er his  trade.  On  the  other  hand,  in  R.  v.  Coltishall,  2  Term  Rep.  193,  where 
no  premium  was  given,  and  the  pauper  was  to  do  any  other  kind  of  work  be- 
sides the  trade  which  he  was  to  be  taught,  under  which  he  served  above  a 
year,  it  was  holden  to  enure  as  a  hiring  and  service,  notwithstanding  the  prin- 
cipal object  was  to  learn  the  trade.  Now  here  it  i9  uncertain  in  what  capaci- 
ty the  service  was  intended  to  be  performed :  not  as  an  apprentice  ;•  for  the 
pauper  was  not  retained  by  that  name,  nor  was  any  premium  given,  as  in  R. 
v.  taindon,  and  he  was  aiso  to  rec^ve  wages :  not  as  a  servant;  for  he  went 
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to  learn  a  trade,  aad  was  not  compelled,  as  in  JR.  v.  Coltishall,  to  do  any  oth- 
er kind  of  work.  And  it  is  probable,  by  the  finding  of  the  Se88ion3  ginng 
no  effect  to  this  contract  and  service,  that  they  were  of  opinion,  that  though 
the  contract  enured  as  an  apprenticeship  in  law,  yet  that  the  parties  in  fact  in- 
tended  a  hiring  and  jservice. 

Trawer  and  Bosanquet  were  to  have  argued  e  contra. 

Lord  Kenton,  C.  J.  The  Sessions  have  stated  the  deed  and  the  service 
under  it  in  fact,  leaving  this  Court  to  draw  the  legal  conclusion ;  and  that 
can  only  be  done  in  one  way,  namely,  that  this  was  a  contract  of  apprentice- 
ship. The  instrument  was  under  seal,  and  need  not  be  indented  (a).  It  has 
been  determined,  that  the  party  serving  need  not  be  retained  eo  nomine  as  an 
apprentice ;  but  that  it  is  enough  if  the  purpose  of  the  contract  be,  that  the 
one  shall  teach  and  the  other  learn  the  trade.  That  is  the  case  here ;  for  the 
master  engaged  to  learn,  «.  e.  to  teach,  the  pauper  the  art  and  mystery  of  a 
sawyer ;  and  the  object  of  the  pauper  was  to  be  taught  the  business.  No 
technical  words  are  necessary  to  constituted  the  relation  of  master  an^  appren* 
tice :  nor  is  it  necessary  that  there  should  be  any  premium  given  to  the 
master. 

Lb  Blanc,  J.  The  contract  was  either  to  serve  as  an  apprentice^  or  as  a 
hired  servant ;  it  is  immaterial  which  it  was  in  this  case ;  for  as  the  paupt  r 
'  served  above  a  year  under  the  agreement,  quacurique  via  data^  he  ga'.ned  a 
settlement. 

Per  Curiam^  Order  of  Sessions  quashed. 


The  King  v.  The  •Churchwardens  and  Overseers  of  the 
Poor  of  the  Lower  Quarter  of  the  Parish  of  Alberbury 
in  the  County  of  Salop. 

1  Eait,  684.    Jane  10,  1801. 

Lim6  works  are  rateable  in  the  hands  of  the  oecopier,  though  there  be  riak  and  ezpeoee  m 
the  working,  and  the  profiia  are  nncertain. 

ON  an  appeal  against  the  poor  rate,  because  neither  t  ha  proprietors  nor  the 
occupiers  of  certain  lime  works  within  the  said  quarter  were  rated  therein  for 
the  said  works,  and  in  order  to  have  the  general  question  settled,  viz.  whether 
such  works  are  rateaUe  to  the  poor  or  not  ?  the  following  case  was  agreed 
upon,  and  has*  been  returned  by  the  Court : 

William  Jellicoe  appealed  to  the  last  quarter  sessions  for  the  county  of 
S4dop  against  a  rate  made  b^  the  churchwardens  and  overseers  of  thepoor  of 
the  lower  quarter  of  the  parish  of  Alberbury  in  the  same  county.  Tne  ses- 
sions amended  the  rate  by  charging  John  Morris  and  T.  Butterton  173L  as 
joint  occupiers  of  certain  lime  works  in  the  same  quarter.  It  appeared,  that 
John  Morris  and  T.  Butterton  were  joint  occupiers  of  certain  lime  works  in 
the  quarter  tmder  Sir  Robert  Leighton  and  Richard  Lyster  Esq.  to  each  of 
whom  they  pay  a  royalty,  amounting  upon  an  average  to  200Z.  to  Sir  Robert 
Leighton  and  60Z.  to  Mr.  Lyster^  per  annum.  The  lime-stone  when  got  is 
burned  in  kilns  on  the  premises.  Owing  to  the,  risk  and  expence  of  working, 
the  profits  of  the  occupiers  are  very  uncertain.  The  only  question  is,  Whether 
the  occupiers  or  proprietors,  or  either  of  them,  are  rateable  to  the  poor  for 
thefie-lime  works? 

Erskine^  Caldecott,  Benyon  and  Clifford^  in  support  of  the  order  of  "Ses- 
sions.  The  only  ground  on  which  the  negative  of  the  question  can  be  argued 
for  is,  that  **  owing  to  the  risk  and  expence  of  working,  the  profits  of  the  oc- 
"  cupiers  are  very  uncertain."    But  if  there  be  profits^  whether  more  or  less, 
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(a)  Vide  Sut  81  Geo.  2.  c.  11. 
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they  must  be  liable  to  be  nited|  and  the  quantum  is  a  question  for  the  sessions 
alone  to  determine.  The  produce  of  all  labour  must  be  attended  with  expence 
and  risk ;  and  from  the  nature  of  a  lime  work,  the  expence  and  nsk  is  capa- 
ble of  being  more  accurately  caleulated  than  most  other  concerns(a).  In  R. 
v.  Vandewall,  2  Burr.  991 ;  1  Blac.  212,  S.  C,  quit  rente  and  other  casual 
nrofite  of  a  manor  were  not  considered  as  Ae  objects  of  rating ;  but  that  was 
because  they  arose  out  of  the  profite  of  land  for  which  the  occupiers  were 
rateable  in  another  shape.  [Lord  Kenyan^  C.  J.  The  case  of  quit-rente  goes 
on  the.  objection  of  douUe  rating  the  same  property  in  the  hands  of  the  land- 
lord as  well  as  the  tenant. J  In  Atkins  v.  Dams(b)^  Lord  Mansfield^  though 
arguing  against  the  rateability  of  the  London  water-works  assumes  it  to  be 
clear  that  a  lime-stone  quarry  would  be  rateable  :  and  this  upon  the  same  uni- 
versal principle  that  the  case  of  the  Cheltenham  spring,  R»  v.  Miller^  Cowp. 
619,  went,  as  so  much  profit  arising  out  of  land.  The  reason  why  lead 
mines,  R,  v.  Richardson,  3  Burr.  1341,  w^e  holden  not  to  be  rateable,  was 
not  because  of  any  supposed  risk  or  expence,  or  uncertainty  of  profit  attend** 
ing  the  adventure  ;  but  because  cdal  mines  alone  were  mentioned  in  the  stat.  43 
ELii.  Qa>  2,  which  was  taken  to  be  an  exclusion  of  all  other  mines.  It  is  not, 
however,  every  excavation  of  the  earth  which  is  a  mine  :  otherwise  a  gravel, 
or  marl,  or  sandpit  might  be  said  to  be  a  mine ;  but  it  must  be  such  as  re- 
quires skill  and  science  in  the  working,  and  which  is  effected  by  means  of 
mechanical  operations  :  whereas  the  lime  rock  lies  for  the  most  part  at  or  near 
the  surface,  and  is  worked  by  common  labourers  in  the  ordinary  course  of 
their  employment 

The  Attprntu  General^  Gibbsi  and  Pemherton,  contra,  contended  that  this 
was  a  mine,  and  therefore  must  be  governed  by  the  same  principle  as  ^e 
case  of  the  lead  mine.  Thdt  it  was  not  like  the  case  of  the  Cheltenham  spring, 
for  that  was  a  rate  upon  the  land  itself,  rendered  more  valuable  on  account  of  the 
spring  rising  within  it.  But  this  was  a  rate  specifically  upoh  th^  lime  wcHrks 
independent  of  the  land ;  and  therefore  it  was  liable  to  the  same  objection,  as 
with  respect  to  quit-rents,  that  it  was  a  double  rate  upon  the  same  property. 
That' the  uncertainty  of  the  profite  was  in  iteelf  an  objection  which  went  to 
the  rateability  of  the  subject  matter  ;  and  was  the  ground  on  which  the  case 
ot  Rex  v«  Vandewall  was  determined. 

Lord  Kenton,  G.  J.  The  only  question  is,  whether  the  persons  named 
in  the  rate  as  the  occupiers  of  the  lime  works  are  rateable  in  respect  of  that 
species  of  property  ?  The  landlords,  who  derive  a  certain  profit  upon  it  in 
the  nature  of  rent,  could  not  have  been  rated,  because  that  would  be  to  rate 
the  subject  matter  twice.  But  what  possible  objection  can  there  be  to  the 
rate  upon  the  occupiers.  There  is  no  pretence  to  call  this  a  n^ine.  But  the 
land  itself  is  convertible  into  a  source  of  profit,  said  indeed  to  be  uncertain ; 
but  it  is  well  known  to  be  productive,  and  the  very  stetement  of  this  case 
shews  it  to  be  so(c).  And  as  to  the  quantum,  that  must  be  settled  by  the 
sessions. 

Per  Curianiy  Rule  for  quashing  the  Order  of  Sessions  discharged(l). 

(a)  VMe  Jitkini  v.  Davis,  Cald.  824,  5.  888. 

(fr)  Vide  Atkins  v.  Davis,  Cald.  838. 

{€)  The  profits  |mid  to  the  land  owners  were  considerable :  and  in  Rex  v.  ParroU  and 
others,  6  Term  Rep.  698,, the  lessee  of  a  coal  mine  was  holden  liable  to  be  rated,  ihoogh  he 
deriV^  no  profit  from  the  mine  after  paying  the  rent  to  his  landlord. 

(1)  It  has  since  been  held,  that  the  occnpier  of  a  slate-work  is  rateable  for  the  same. 
I%€  King  V.  Moorland,  2  East  164.    So  of  a  clay-pit.     The  King  v.  Brown,  8  East,  628. 
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Schamann  v.  Wtatherhead. 

1  Eut,687.    June  9»  1801. 

Wb«re  a  fbnmr  rale  lor  Mtting  aikle  an  mntSHj  wat  ditchuged  baeiMe  it  did  not  appev 
that  an  indonemeiit  [oot  roemorialind]  ooDtamipg  a  claate  of  redomplioD  [bearing  date  ^ 
ter  the  deed]  had  been  made  prior  to  the  ezecutioo  of  it;  in  which  caie  it  could  not  be  re- 
ceived in  evidence  for  want  of  being  stamped;  the  Court  will  not  enter  into  theoneition 
on  a  rabseqaent  rule;  althoagh.it  appear  clearly  diat  the  indorsement  .wai  made  before  the 
deed  was  ei^eeated;  and  that  such  dense  of  redemptioB  waa  not  ineeited  in  the  memorial 
of  the  aimaity  enrolled  acoordaog  to  the  atat  17  Geo.  2.  e.  M. 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  judgment 
entered  in  the  cause  should  not  be  vacated,  and  the  warmnt  of  attorney  to 
confess  judgment,  and  the  deed 'given  to  secure  an  annuity,  be  declared  void 
under  the  stat.  17  Geo.  3  c.  26,  and  delivered  up  to  be  cancelled.  It  appear- 
ed upon  shewing  cause,  that  in  last  Easter  term,  the  dofehdant  obtained  a 
similar  rule  upon  an  affidavit  made  by  him,  stating,  that  by  an  indenture 
dated  the  30th  of  November  1793,  for  the  consideration  of  420/.  he  granted 
an  annuity  of  60/.  for  his  own  life  to  Schumann^  payable  out  of  a  certain 
rectory  and  vicarage.  That  on  that  indenture  there  was  the  following  in- 
dorsement, bearing  date  the  5th  of  December  1793 :  '*  Memorandum,  that  at 
the  time  of  the  execution  of  the  within  written  indenture,  it  was  agreed 
by  and  between  the  within-namted  /.  Weatherhead  and  P,  Schumann,  that 
W>  should  be  at  liberty  at  any  time  to  redeem  the  within-mentioned  annuity 
on  giving  six  months*  notice  in  writing  to  S.,  and  paying  the  whole  of  the 
arrears  men  due,  &;c."  Signed  by  both  parties  and  witnessed,  .that^  W. 
also  gave  the  bond  and  warrant  of  attorney,  &c.  to  ^cure  the  said  annui- 
ty. And  the  defendant's  attorney  deposed,  that  upon  searching  the  proper 
office  he  found  a  memorial  of  the  indenture,  bond,  and  warrant  of  attorney, 
enrolled,  \)ut  no  memorial  of  the  indorsement  for  the  re-purchase  or  redemp- 
tion of  die  annuity.  Upon  shewing  cause  last  term  against  the  first  rule, 
the  Court  then  discharged  the  rule  (though  without  costs,)  because  the  in- 
dorsement which  appeared  to  have  been  executed  at  a  difierent  time  from  the  in- 
denture, was  not  stamped  ;  without  which,  considered  as  a  separate  instrument, 
though  written  on  the  same  parchment,  it  could  not  be  received  in  evidence. 
It  now  appeared  however  by  the  affidavits  on  which  the  present  rule  was 
obtained,  that  the  annuity  was  originallv  agreed  to  be  granted  upon  the  terms 
of  being  redeemable ;  but  that  by  mistake  or  neglect  the  indenture  had  been 
drawn  without  such  a  clause  ;  and  therefore,  whei;^  it  was  tendered  for  execu- 
tion on  the  30th  of  November;  the  day  on  which  it  bears  date,  and  when  it 
was  intended  to  have  been  executed,  the  defendant  on  discovery  of  the  omis- 
sion objected  to  execute  it ;  in  consequence  of  which  the  indorsement  above 
mentioned  was  made  before  the  execution  of  the  instrument ;  and  both  were 
executed  together  on  the  5th  of  December,  when  the  indorsement  bears  dat^. 
But  the  memorial,  which  was  inroUed  on  the  14th  of  the  same  month,  omit- 
ted to  state  the  clause  of  the-redemption.  .  It  also  appeared  now  by  the  affi- 
davits against  the  rule,  that  by  two  several  indentures  of  assig'nment,  each  of 
a  moiety,  one  dated  the  12th  of  July  1800,  and  the  other  the  12th  of  Febru* 
ary  1801,  Schumann  for  a  valuable  consideration  assigned  the  annuity  to  one 
G,  Bifieldy  by  whom  in  truth  this  rule' was  resisted ;  and  Bifield  deposed,  that 
Schumann  had  left  England  to  reside  as  he  believed  in  Oermany  before  the 
present  rule  was  obtained ;  that  S.  had  shewed  cause  last  term ;  and  would, 
It  was  believed,  have  stayed  here  longer,  if  he  had  expected  that  the  annuity 
would  agam  have  been  questioned. 

Gtbbs,  and  Bedford  shewed  cause,  and  relied  on  the  case  of  Greathead  v. 
Bromley^  7  Term  Rep.  455,  as  in  point,  to  shew  that  where  an  application  had 


S64  GASES  IN  TRINITY  TERM 

beeo  before  made  to  set  aside  an  aniiaity,  which  was  canvassed  on  the  merits, 
and  the  rule  discharged,  because  no  sufficient  case  was  then  made  out,  the 
Court  will  not  entertain  a  similar  application ;  at  least  not  without  the  party 
can  shew  some  new  and  material  fact,  which  was  not  within  his  knowledge 
at  the  time  of  the  first  applicatioii :  for  otherwise  there  never  would  be  an  end 
of  litigation.  They  also  objected,  that  the  party  or  witness  to  the  deed  ought 
not  to  be  admitted  to  give  evidence  that  it  was  executed  on  a  different  day 
from  that  on  which  it  bears  date,  as  that  would  be  to  contradict  the  dc^ed. 

g(ut  Lord  Kenyan  said,  that  there  was  no  ground  for  that  last  objection :  but 
e  Veritas  facti  might  «be  shewn.]  That  at  any  rate,  it  was  too  late  to  take 
the  objection  now,  having  waited  till  the  grantee  of  the  annuity  was  gone  to 
reside  in  another  country,  and  the  assignee  was  derived  of  the  benefit  of  his 
testimony.  And  they  cited  HayrtesT.  Hare,  1  H.  Blac.  669,  wherein  parol  ev- 
idence of  an  agreement,  that  the  grantor  should  be  at  liberty  to  redeem  an  an- 
ruity,  was  rejected  after  the  death  of  th^  grantee.      ^ 

Garrow,  in  support  of  the  rule,  attempted  to  distinguish  this  from  the  case 
of  Oreathead  v.  Bromley ;  for  this  was  rather  to  be  considered  as  an  opening 
of  the  former  rule  than  as  a  distinct  application.  The  former  rule  was  dis- 
charged on  the  5th  of  May  only,  not  because  it  was  sworn  that  the  indorse- 
ment was  executed,  at  a  different  time  from  the  deed,  but  because  it  did  not 
appear  that  it  had  been  executed  at  the  same  time.  In  consequence  of  that,  the 
present  affidavits  were  made  the  day  afler,  and  the  present  rule  to  shew  cause 
granted  in  the  same  term,  in  order  to  bring  the  fact  more  distinctly  before  the 
court.  The  fact  now  appears  uncontroverted.  And  as  to  Schumann's  ab- 
sence, if  it  be  supposed  that  he  can  alter  the  statement,  this  rule  may  stand 
oy^r  to  enable  the  assignee  to  procure  his  evidence.  The  attention  of  the 
Court  was  not  sufficiently  drawn  to  the  manner  ixi  which  this  fact  appeared 
in  the  affidavits  upon  the  former  rule;  otherwise,  instead  of  discharging 
that  rule  and  granting  another  shortly  afterwards,  ihey  would  have  enlarged 
the  first  rule,  in  order  to  give  the  defendant  an.  opportunity  of  stating  the  truth 
of  the  fact  distinctly  as  it  now  appears. 

liord  Kenton,  C.  J.  Among  the  many  cases  which  we  have  been  called 
upon  to  decide  upon  applications  for  setting .  aside  annuities,  none  contains  a 
more  convenient  rule  of  decision  than  that  which  v^ras  laid  down  in  CrreOthead 
V.  Bromley  ;  and  as  the  report  of  that  case  contains  my  opinion  veiry  explicit- 
ly upon  the  subject,  I  cannot -do  better  than  read  what  is  there  stated,  in  whicn 
I  fully  concur.  [His  lordship  then  read  that  case.]  That  opinion  was  ground- 
ed upon  the  maxim,  that  "  interest  reipublicte  ut  Jit  finis  litium.**  Now  un- 
less we  ar^  prepared  to  rescind  our  opinions  then  expressed,  that  case  must 
govern  the  present;  for  it  stands  directly  on  the  same  ground  in  every  word 
and  circumstance.  All  the  facts  existed  within  the  knowledge  of  the  parties 
at  the  time  of  the  former  rule  pending,  as  are  now  brought  forward.  And 
.  though  if  we  had  then  been  as  fully  apprised  of  all  the  circumstances  as  now, 
it  might  have  altered  our  opinion ;  yet  it  is  better  for  the  general  administra- 
tion of  justice  that  an  inconvenience  should  sometimes  fall  upon  an  individu- 
al, than  that  the  whole  system  of  law  should  be  overturned,  and  endless  un- 
certainty be  introduced.  I  should  be  sorry  to  see  one  decision  in  1798,  and  a 
different  decision  on  the  same  facts  in  1801.  I  think  the  rule  was  wisely  and 
not  arbitrarily  laid  down  in  the  case  referred  to,  founded  upon'analogytO  pro- 
ceedings in  other  cases.  The  proceedihgs  in  ejectment  were  invented  for  the 
very  purpose  of  .obviating  the  hardship,  as  it,  Was  supposed,  of  having  a  title 
to  real  property  bound  by  the  first  decision.  But  I  do  not  think  there  is  any 
hardship  in  this  case.  However,  I  will  not  draw  in  aid  any  extraneous  argu- 
ment in  support  of  the  rule  laid  down  in  the  case  of  Crreathead  v.  Bromley  ; 
but  approving  it  as  I  do,  I  think  it  ought  not  to  be  distutbed,  and  that  it  gov- 
erns the  present  case. 

Gross  and  Lawbbncb,  Justices,  considelred  the  question  as  concluded  by 
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the  authority  of  Greathead  v.  Bromley;  and  that  this  matter  having  passed 
in  rem  judicatam,  the  merits  of  the  case  could  not  now  be  entered  into. 

Lb  Blanc,  J.  expressed  himself  to  the  same  efiect ;  and  added,  that  no  in- 
justice would  ensue  from  abiding  by  the  rule ;  for  where  it  appeared  to  the 
tSourt  that  there  hfid  been  a  mere  slip  or  mistake  in  disposing  of  a  former  rule, 
it  was  not  unusual  uipon  a  proper  case  made  out  to  open  the  rule  again  :  but 
where  the  former  rule  had  been  disposed  of  after  hearing  the  parties,  as  it  now 
appeared  upon  the  very  point  of  objection  now  urged,  he  thought  they  were 
not  entitled  to  ask  to  have  it  opened  again. 

Bule  discharged. 


Bowen,  one,  &^c.  v.  Shapcott,  in  Error. 

1  East,  642.    June  IS,  1801. 

To  a  plea  in  abatemeDt  of  misDomer  of  plaintiff,  replieatian  that  the  plaintiff' waa  known  as 
well  by  the  one  name  as  the  other  :  upon  demnrrer  over-ruled,  there  mnat  be  judgment  ef 
.  rupontUat  oiis/er,  and  not  quod  recupeni, 

THE  plaintiff  below,  by  the  name  of  Sarah  Shapcottt  brought  her  action 
of  assuTT^mt  in  C.  B.  agamst  WiUiam  Bowen;  to  whtclx  he  pleaded,  *^  that 
'*  the  said  Sarah  now  is,  and  before  and  at  the  time  of  suing  out  her  original 
"  writ  aforesaid,  was  called  and  known  by  the  surname  of  Sftipco^,"  &c.  tra- 
versing that  she  was  known  by  the  name  of  Shapcott :  "  and  this  he  is  ready 
"  to  verify,  wherefore  he  prays  judgment  of  the  said  original  writ  and  of  the 
declaration  aforesaid,  and  that  the  same  may  be  quashed."  Beplication,  that 
she  the  said  Sarah,  long  before,  and  at  the  time  of  suing  out  her  original  writ, 
was  called  and  known  as  well  by  the  surname  of  Shapcott  as  by  the  surname 
of  Shipcott ;  concluding  to  the  country.  To  this  there  was  a  demurrer,  stat- 
ing that  the  matters  in  me  replication  contained  were  not  sufficient  in  law  for 
the  said  Sarah  to  have  or  maintain  her  said  action  thereof,  &c.  wherefore, 
&c.  the  said  William  prays  judgment,  and  that  the  said  Sarah  may  be  pre- 
cluded from  having  her  said  ocf  ton 'thereof  against  him,  ^.  Joinder  in  de- 
murrer, concluding,  as  usual,  with  a  prayer  of  judgment  and  her  damages  by 
reason  of  the  premises,  to  be  adjudged  to  her,  &c.  on  which  there  was  judg- 
ment by  C.  B,  that  the  replication  was  sufficient  in  law  for  the  said  Sarah  to 
have  her  aforesaid  action  thereof  maintained  against  the  said  William^  dec. 
bv  reason  whereof  the  said  Sarah  ought  to  recover  her  damages  by  occasion 
ot  the  premises,  &c.  and  an  award  of  a  writ  of  inquiry  to  the  sheriff  to  assess 
the  damages ;  on  which  the  damages  were  accordingly  assessed  at  7SZ.  6f. 
9<2.,  and  final  judgment  given  for  the  same,  and  the  costs,  ^.  On  this  a  writ 
of  error  was  brought,  and  several  errors  assigned,  amongst  others,  that  the 
said  judgment  is  a  final  judgment  for  the  said  Sarah  to  recover  her  damages, 
costs,  and  charges  aforesaid,  against  the  said  William  :  whereas  it  ought  to 
have  been  an  interlocutory  judgment  only,  for  the  said  William  to  answer 
over,  dec. 

Const  for  the  defendant  in  error.  The  rule  is,  that  where  the  judgment, 
prayed  goes  to  the  vyritj  there  it  is  ut  respondeas  ouster;  but  where  it  goes  to 
the  action,  it  is  quod  recuperet.  Now  here,  if  issue  had  been  taken,  and  the 
fact  found  against  the  defendant,  the  judgment  must  have  heen  quod  recuperet : 
then  by  demurring  to  the  replication  he  adipits  the  fact,  and  calls  for  the  judg- 
ment of  the  court,  whether  the  action  be  maintainable,  and  he  pited  Oilb.  C. 
B.  53.    But, 

By  the  Court.  The  rule  is  laid  down  in  Eichom  v.  Le  Maitre^  2  Wils. 
967,  that  where  one  plead  a  fact  which  he  knows  to  be  falsie,  and  a  verdict  be 
against  him,  the  judgment  is  final :  but  upon  a  demurrer  to  a  plea  in  abate* 
ment,  there  shall  te  a  respoTideas  ouster ;  because  every  man  shall  not  be 
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Inesnlned  i6  khoi^  the  hitttter  of  ^kw,  wbich  he  leayes  to  the  gufjgtn^ht  of  the 
Court.  Thftt  tule  govetnt  the  present  case,  which  is  that  of  a^demnrrer  to  a 
teplidatitril  to  &  plea  in  abatement  ,. 

Judgment  of  C,  B.  reversed,  an\i 
Judgment  of  Respondeas  Ouster 
entered. 


Parke  4^.  Eliason  and  Others,  Assignees  of  Persent  and 
Bodecker,  Bankrupts. 

1  East,  644.    June  12,  1801. 

jfl.  desires  leatfe  tk>  ^cdtsertain  tougbtllii  in  £.'t  fcamls,  atod  to  be  allewed  permission  to 
draw  without  renewals  bills  of  sl^rfer  dates,  and  desires  B.  to  calculate* the  sun  to  be 
drawn  for,  allowing  commission,  and  the  long  bills  indorsed  by  Ji.  are  inclosed  to  B.  in 
the  same  letter.  S.  answers  that  agreeable  to  Ji*8  wishes  he  had  disconnled  the  bills,  and 
then  specifies  t^e  amount  to  be  drawn  foK  This  transaction  is  not  an  ezohange  or  sale  of 
bDls  ffpon  disoonnt,  bnt  a  deposit  of  the  long  hiStn  on  condition  of  being  allowed  to  draw 
shorter  bills:  and  B.  having  accepted  Ji.'w  bills,  and  sach  acceptances  being  dishonoured 
in  conse9nence  of  B.*m  bankruptcy,  and  the  long  biHs  having  remained  in  specie  in  B.*$ 
bands  at  the  time  of  his  bankittptcy,  and  B,*s  assignees,  htfvwg  afterwards  received  the 
rtAue  nf  ^fbetti,  Ji,  may  recover  ih^  amonnt  from  thetai  nfk  money  had  and  received  to  Yam 
Hie,  .  . 

THIS  was  an  action  for  money  had  and  received  by  the  defendants  to  the 
plaintiffs'  use ;  to  which  the  ilefendants  pleaded  the  general  issue.  The  cause 
was  tried  at  the  sittings  after  ^last  Hilary  term  befor§  Lord  iCenyovt,  when  the 
jury  found  a  verdict  for  the  pkdhtiffs  for  4710Z.  10^.  6d.,  and  costs  40^.,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case.  On  the  17th  of  Au* 
ffust  1799,  M,  Cullen,  as  agent  for  the  plaintiff,  wrote  a  letter  to  Messrs. 
renerU  and  Bodecker,  merchants  in  London,  inclosing  several  bills  of  ex- 
change, indorsed  in  blank  by  the  plaintifi^  amounting  to  4837Z.  10s.  11  3-44. 
as  follows :  "  A  friend  of  mine  wishes  to  place  the  within  inclosed  bills, 
amounting  to  48377.10;.  11  3-4^;  in  your  hands,  to  be  allowed  permission  to 
draw  without  renewals  at  two  or  three  months,  allowing  the  commission  for- 
merly mentioned  in  your  letter.  I  shall  be  obliged  by  your  making  a  calcu- 
lation of  the  sunji  to  be  dirawn  for.  Your  compliance  will  much  oblige,  &c. 
13th  July  1799.  Sterling  and  Hunter's 

note  at    sir  months,  £  1423   7  4 
V    — .^        Pardo   on    Da   Costa, 

nine  ditto,  -  733  11  0 

G.  Fraser  and  Co,   on 
Hymen,    Cohen,    and 
Co.,  fourteen  do.      -         474  0  0 
2nd  March  1799.     .  Parke  on  Auguilar  and 

Co.,  fourteen  do       -        1527  13  0 
dlst  October  1797.  Bogle  and  Jopps  on  Jopp, 

twenty-seven  do.      •         378 19  7f 
31st  October  1797.  Do.     on     do.     twenty- 

seven  do.     -  -     300    0    0 


£4837  10  llf 


On  the  19th  of  August,  1799,  Persent  and  Bodecker  returned  the  following 
answer  to  Mr.  CuUen:  "  We  have  been  duly  favoured  with  your  letter  of  the 
17th,  covering  your  remittances  for  48377.  10*.  llJtT.,  which  agreeable  to 
your  wishes  we  have  discountea ;  and  beg  leave  to  hand  you  annexed  an  ac- 
count thereof,  by  which  you  will  observe  there  remain  17107.  6s.  6(7.  for  you  to 
value  upon  us  at  three  months'  date  without  renewal,  which  drafts  will  on 
presentation  meet  due  honour."    On  the  26th  of  August,  Cutten  wrote  to 
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PersMt  and  Bodeeker  as  follows  r  "  I  4aly  received  your  esteemed  letter  of 
the  19th  current,  and  return  y.oii  niy  best  thanks  for  its  contents.  -  Mr.  Jokn 
Parke  will  draw  for  the  bills  you  discounted,  which  please  to  honour."  On 
Ibe  28th  of  :^ugusty  Peneni  and  Bodeeker  wrote  to  CvUen  as.  follows :  ''  Your 
esteemed  favor  of  the  26th  instant  apprises  us,  that  Mr.  John  Parke  has  your 
authority  to  dmw  for  the  bills  which  we  discounted,  which  draft  willmeet  due 
honour.'^  On  the  21st  of  August^  the  plaintiff  drew  bills  at  three  months 
date  upon  Perseni  and  Bodeeker,  amounting  to  4710/.  6v.  6d.,  being  the 
amount  of  the  bills  sent  to  them  as  aforesaid,  allowing  to  the  plaintiff  interest 
for  the  three  months,  and  deducting  the  commission  agreed  upon  :  whfch  bilk 
were  accepted  hvPereeTii  s^nd  Bodeeker;  but  they  soon  afterwards  became 
banknipts,  apd  aid  not  pay  any  of  such  acceptances.  In  September,  1799, 
Peneni  and  Bodeeker  became  bankrupts,  having  iij  tEeir  hands  the  several  bills 
received  ftom  the  plaintifi*  unnegotiated ;  and  for  which  the  defendants  as 
their  assignees  in  and  previous  to  May  1800  received  the  fuH  amount  Three 
of  the  acceptances  amounting  to  1600/.  given  hy  PersefU  apd  Bo^cAvr  to  the 
plaintiff  were  negotiated  by  him ;  but  in  opnsequence  of  the  bankruptcy  oi 
Persent  and  Bodeeker  ihey  were  returned  to  l;iim  dishonoured ;  an^he  tenders 
ed  the  same,  and  also  the  othei  six  bills,  amounting  to  3^10// 6s.  6</.,  which 
bad  not  been  negotiated,  to  the  defendants  on  the  ISth  of  Septetrdter  1800» 
previous  to  the  commencement  of  this  actipn,  and  demanded  payment  of  the 
money  which  they  had  received  upon  the  bills  discounted:  by  tne  bankrupts 
as  before  stated.  The  question  for  the  opinion  of  tfie  Court  was,  Whether  the 
plaintiff  were  entitled  to  recover  in  this  action  ?  ^ 

Wood  for  the  plaintiff.  Tbie  original  bills  were  only  deposited  with  the 
bankrupts  before  their  bankruptcy  in  the  nature  of  a  pledge,  to  secure  them 
up  to  the  extent  of  their  acceptances,  which  they  had  lepiL  the  plaintiff  upon 
the  terms  proposed.  Then  those  acceptances  not  having  l^n  paid,  the  eeii<* 
aideration  for  the  deposit  failed ;'  and  the  bills  deposited  remaining  unne^tiatv 
ed  in  the  hands  of  the  bankrupts,  and  unmixed  with  thls^geheral  mass  of  their 
pronerty,  the  assignees  had  ho  right  to  receive  jmyment  of  them  :  but  having 
80  done,  it  is  money  had  and  received  to  the  use  ofthe  plaintiff  whose  propeVf 
ty  in  the  bills  still  continued.  .That  the  bills  were  merely  deposited  as  a 
pkdge,  and  not  intended  to  be  discounted  or  bold  in  the  .market,  anpears  by 
reference  to  the  correspondence,  The  first  letter  says,  '^  A  friend  of  mine 
wishes  to  jUaee  the  inclosed  bi;lls  in  your  hands,  to  he  attowed  perfmMsian  to 
^*  drawi^  &C.  <*  I  shall  be  obliged  by  your  making  a  calculation  of  the  sum  to  §6 
**  drawn  f or. ^  The  intention  therefore  was,  that  the  plaintifi,  in  constdemtioo 
of  the  security  lodged  with  the  bankiupts,  might  drew  upon  them  from  time 
to  time  for  so  much  as  the  bills  would  cover,  deducting  their  commission,  ^. 
The  word  discount  being  introduced  by  the  bankrupts  in  their  answer  could 
not  alter  the  nature  of  the  terms  on  which  the  deposit  was  made :  but  at  any 
rate,  it  meant  no  more  t^n  calculating  the.  amount  of  the  sum  for  which  the 
plaintiff  might  draw  upon  them,  The  bankrupts'  acceptances  could  not  have  i 
been  taken  in  exchange  for  the  other  bills,  b^ause  tbisy  would  become  due 
long  before.  Those  acceptances  have  been  offered  to  be  returned  to  the  as* 
signees. 

Taddy,  contra.  The  bUls  were  either  transferred  to  the  bankrupts,  lst| 
on  a  general  banking  account ;  or  2dly,  to  answer  a  specific  purpose,  and  re- 
imburse them  for  their  advances  to  the  plaintiff;  or  3dly,  which  is  the  real 
nature  of  the  transaction,  upon  an  exchange  of  property.  The  circumstance 
of  the  bills  having  been  indorsed  by  the  plaintiff  to  the  bankrupts  is  decisive 
id  shew  that  he  meant  to  divest  himself  ot  the  whole  property,  and  not  merely 
to  deposit  them  as  a  pledge.  If  the  latter  only  had  been  intended,  there  w«8 
no  occa^oh  to  indorse  them ;  for  &at  enabled  the  bankrupts,  if  they  thonghl 
fit,  to  negotiate  dieltn. '  The  legal  effect  of  the  indorsement  and  delivery  of 
the  biUs  was  to>UM^(he  pioperty  to  the  bankrupts-;  and  all  the  ernes  of  dapo^ 
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nt8(ii)  shew  an  agreement  between  the  parties  to  control  the  opeifation  of  the 
law  in  that  respect.  But  here  there  was  nothing  in  the  agreement  to  prevent 
the  bankrupts'  negotiating  the  bills  immediately  after  ihey  received  them. 
The  bankrupts  themselves  so  considered  it  at  the  time.  They  represented 
the  transaction  as  a  discounting  of  the  bills ;  and  that  was  not  denied  by  the 
plaintifi*.  The  probability  too  is  on  the  same  side;  for  the  plaintifi  was  a 
strange^  to  the  bankrupts  at  the  time ;  and  had  no  account  with  them,  as  in 
the  case  exparte  Dumas,  and  in  Took  v.  HoUingwortk  ;  but  it  was  a  simple 
transaction  of  discounting  bills  in  the  market.  Supposing  there  had  been  no 
bankruptcy,  and  the  original  biUs  had  not  been  paid  when  due,  the  only  rem- 
edy the  holders  would  have  had  would  have  been  upon  the  plaintiff's  indorse- 
ment :  then  the  bankruptcy  can  make  no  difference,  as  was  said  in  HoUing" 
worth  V.  Tooke,  in  Error,  2  H.  Blac.  503.  The  nature  of  this  transaction  is 
a  mere  exchange  of  property ;  as  in  Rolfe  v.  Caslon^  lb.  570 ;  the  one  set  of 
bills  were  a  consideration  for  the  o^her.  It  is  true,  that  here  the  original 
bills  were  at  long  dates,  and  would  not  become  due  tiU  after  the  bankrupts' 
acceptances ;  but  that  shews  ^at  the  former  could  not  have  been  deposited  to 
answer  the  latter ;  because  they  would  not  have  answered  the  purpose  of  put- 
ting the  bankrupts  in  cash ;  and  therefote  coidd  only  have  been  intended  to 
reimburse  them  afterwards,  like  any  other  case  of  a  discount.  Again,  if  this 
had  been  meant  as  a  deposit,  the  agreement  would  have  been  to  draw  with 
renewals,  and  not  without :  but  the  latter  makes  an  end  of  the  transaction^ 
and  shews  that  no  further  account  was  intended  between  the  parties.  If  this 
be  a  case  of  deposit,  then  every  case  of  a  customer  putting  bills  into  his  bank- 
.er's  hands  will  be  the  same ;  but  that  was  considered  otherwise  in  Bent  v. 
Puller,  6  Term  Eep.  494. 

Wood,  in  reply.  The  indorsing  of  the  bills  jdedged  by  the  plaintiff  cannot 
make  a  diflerence  in  the  nature  of  the  agreement ;  b^use  that  was  necessary 
to  enable  the  bankrupts  to  receive  payment  of  ihem  in  case  they  com|ilied 
with  the  condition  of  ^e  deposit.  Nor  is  it  any  objection  to  consider  this  as 
the  case  of  a:  pledge,  because  the  legal  property  passed  to  the  bankrupts ; 
for  that  is  the  case  pro  tempore  of  every  pledge.  In  the  case  put  of  the  bank- 
ers, if  the  bills  were  paid  in  by  a  customer  on  his  general  account,  then  he 
could  not  recover  them  back  in  case  of  a  bankruptcy :  but  it  is  different 
where  bills  are  paid  in  on  a  specific  account ;  because  the  bankers  have  theh 
no  right  to  appropriate  them  to  any  other.  The  effect  of  the  stipulation 
against  a  f  ene^^  of  the  bills  was  no  more  than  an  engagement  by  the  bank- 
rupts that  they  should  be  punctually  paid  when  due. 

Xiord  Kbnton,  C  J.  Some  confusion  has  arisen  by  supposing  that  there 
is  a  technical  sense  annexed  to  the  term  discount^  which  cannot  be  gotten  rid 
of;  but  that  is  explained  by  considering  the  true  nature  of  the  transaction. 
If  the  bills  had  been  taken  to  the  bankrupts  upop  a  simple  proposal  to  dis- 
count them,  the  transaction  would  have  been  merely  that  of  a  purchase,  and 
no  question  could  have  arisen.  !But  this  is  nothing  like  a  case  of  discount ; 
but  the  bills  were  placed  in  their  hands  to  answer  a  particular  purpose.  The 
first  proposal  to  them  is  to  know  to  what  extent  the  plaintiff  mignt  draw  on 
them  upon  a  deposit  of  the  biUs.  The  bankrupts  by  their  answer  accept  the 
ofier,  and  speciiy  the  amount  to  which,  they  will  honor  the  plaintiff's  drafts 
St  three  months'  date.  If  this  had  been  a  new  case,  there  might  have  been 
as  much  difficulty  in  it  as  there  was  in  the  case  of  Tooke  v.  Hollingworth,  6 
Term  Rep.  216,  which  was  very  fully  considered.  There  was  indeed  a  dif- 
ference of  opinion  among  the  Judges  of  this  court,  but  a  majority  thought 
with  the  plaintiff,  and  their  judgment  was  afterwards  confirmed  in  the  Exche- 
quer chamber  upon  a  writ  of  error.  The  same  principle  was  afterwards  re- 
cogniaed  in  the  case  of  Bent  v.  Puller,  6  lb.  494,  though  the  conclusion  was 

(a)  SsfparU  Duma$,  I  Jltk.  282.  and  2  V«.  682*  Tooke^.  HoUingwortk^  6  Tana 
Refk  2101  ani  Zinek  v.  Walker,  2  Blac.  1154. 
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di&rent  upon  the  facts  there  disclosed ;  and  it  appeared  to  me  that  Mr.  Jus- 
tice Bulltr^  who  differed  from  the  rest  of  the  Court  m  the  first  case,  relented 
a  little  in  the  subsequent  one.  At  any  rate,  however,  the  point  is  now  settled, 
and  the  distinction  clearly  ascertained  between  the  case  of  bills  paid  into  a 
banker's  hands  on  a  nummg  account,  and  the  case  of  a  single  transaction  like 
the  present,  where  the  deposit  is  made  for  a  special  purpose.  Here  the  bills 
were  deposited  for  the  express  purpose  of  enabling  the  plaintiff  to  draw  on  the 
parties  to  a  certain  amount ;  and  mose  verj  bills,  having  an  ear-mark  on  them 
.which  distinguished  them  from  the  mass  of  the  bankrupts'  property,  remained 
in  specie  in  Uieir  possession  at  the  time  of  the  bankruptcy :  then  snail  the  as- 
signees-be permitted  to  appropriate  them>to  the  use  of  the  bankrupts'  estate, 
when  the  otner  acceptances,  in  consideration  of  which  the  deposit  was  made, 
haye  not  been  paid  ?  The  assignees  can  only  take  the  property  of  the  bank- 
rupts, subject  to  every  eauity  to  which  it  was  liable  in  tneir  hands ;  and  they 
having  received  diese  Ulls  upon  a  Condition  which  has  failed,  it  is  secundum 
aquum  tt  bonum  that  the  plaintiff  should  recover  beck  the  yalue  of  them.  I 
refer  to  the  principles  established  in  Tooke  v.  HcUingworth^  and  Beni  v.  Pul' 
ler,  which  are  idam  and  intelligible  to  all  men,  and  I  must  lean  against  mak- 
ing any  exceptions  to  them  upon  nice  distinctions,  which  would  serve  only  to 
perplex  commercial  transactions. 

Grose,  J.  I  consider  this  as  a  case  of  bills  placed  in  the  hands  of  the  bank- 
rupts to  answer  a  particular  purpose,  and  that  purpose  not  havine  been  answer- 
ed, Uie  owner  is  either  entitled  to  receive  back  the  bills  themselves  in  raecie, 
or  to  recover  from  the  defendants  the  produce  of  them.  The  case  of  Tooke 
Hollingworth  decides  the  present  question :  and  it  seems  to  me  that  Mr.  Jus- 
tice Buller  in  Bent  v.  Puller  acceded  to  the  doctrine  established  in  the  for- 
mer case.  This  was  one  simple  unmixed  transaction.  There  was  no  general 
account  before  existing  between  the  parties ;  nor  was  it  the  general  case  of  a 
discounting  of  bills.  The  proposal  m  the  letters  is  to  have  leave  to  place  the 
bills  in  their  hands,  and,  in  consideration  of  that,  to  have  leave  to  draw  upon 
them  other  bills  to  a  certain  amount.  The  bills  deposited,  were  of  much  lon- 
ger dates  than  those  given  by  the  bankrupts.  And  the  conduct  of  the  bank- 
rupts shews  plainly  what  they  thought  of  the  transaction.  For  though  in  dis- 
tress, yet  they  never  negotiated  the  bills  so  deposited,  but  honestly  retained 
them  m  specie  in  dieir  possession  at  the  time  of  the  bankruptcy.  The  bank- 
ruptcy then  could  not  give  the  assifipoees  more  right  to  dispose  of  them  than 
he  bankrupts  themselves  had ;  and  the  original  purpose  for  which  they  were 
deposited  not  having  been  answered,  the  assignees  cannot  in  conscience  retain 
the  produce  of  the  bills. 

Lawrence,  J.  This  is  to  be  considered  as  a  case  of  bills  deposited  for  a 
particular  purpose,  and  not  an  exchange  of  one  set  of  bills  for  another.  The 
first  offer  is,  "  to  place  the  bills  in  your  h^nds."  It  is  not  to  exchange  them 
for  other  bills.  For  this  the  plaintiff  is  "  to  be  allowed  permission  to  draw 
without  renewals  at  two  or  three  months."  The  meaning  of  which  was  an 
offer  to  deposit  the  bills  in  q^uestion,  which  had  a  lon^  time  to.  run,  on  condi- 
tion of  being  permitted  as  his  convenience  required,  to  draw  bills  on  the  bank- 
rupts of  "E  shorter  date.  And  then  the  writer  desires  them  to  calculate  to 
what  amount  the  plaintiff  shall  have  leave  to  draw  upon  them.  Then  the 
bankrupts  in  answer  say,  that  "  agreeable  to  your  unshes  we  have  discounted" 
But  how  must  that  be  understood  ?  the  desire  expressed  by  the  plaintiff  was 
to  place  the  bills  in  their  hands,  and  to  have  leave  to  draw  bills  of  shorter 
dates,  and  to  know  to  what  extent  he  might  be  allowed  so  to  do.  WheiK 
^erefore  the  bankrupts  say,  that  agreeable  to  their  correspondents'  wishes  they 
had  discounted,  it  must  be  understood  that  they  had  accepted  of  the  proposal 
made  to  them,  and  used  the  latter  expression  with  reference  to  the  calculation 
of  the  amount  which  upon  deducting  interest  and  commission  they  meant  to 
allow  to  be  drawn  tapon  them.    The  original  bills  were  therefore  deposited 


870  CASSS  IN  TJtlNITY  TBBM 

upoa  the  condition  of  th«  plaintiff 'a  baring  leava  to  draw  on  the  bfinkrupts 
bills  of  a  shorten  date ;  ana  that  condition  not  having  been  complied  with,  a 
right  of  action  has  accrued  to  the  plaintiff  to  recoyer  from  the  assignees  the 
¥cdue  of  the  bills  which  they  have  received* 

Lb  Blanc,  J.  I  consider  jthe  principle  which  governs  this  case  as  having 
been  fully  established  in  the  cases  of  Tooke  v«  UoUingwarth,  5  Term  Rep. 
215,  Bent  v.  Puller,  lb.  494,  and  Zinck  v.  Walker,  9  Blae.  1154,  and  though 
there  was  a  difference  of  opinion  in  the  former  case,  yet  thai  was  not  so  much 
a  di&rence  as  to  the  principle  itself,  as  with  respect  to  the  application  of  it  to 
the  facts  of  that  case.  There  does  not  appear  to  have  been  any  transaction 
between  these  parties  previous  to  the  letter  of  the  17th  of  Auguet  1799.  We 
have  therefore  the  commeneement  of  the  transaction,  which  enaUe»  us  to  dis* 
cover  better  what  the  parties  meant ;  and  there  can  be  no  doubt  «ipon  that  let* 
ter  what  was  their  mining.  The  application  was  not  to  sell  bills  of  Imig 
date  for  those  of  shorter  date,  but  to  place  those  long  bills  in  the  hands  of  the 
bankrupts  upon  condition  of  being  allowed  tp  draw  short  bills  iipon  them. 
And  thonffh  in  their  answer  they  use  the  term  diecount,  yet  they  assent  to  the 
terms  of  Uie  first  letter,  and  use  that  word  merely  as  a  mode  of  ascertaining 
what  thoy  were  to  receivse  for  the  accommodation.-  The  bills  therefore  having 
been  deposited  upon  a  condition,  and  that  condition  not  having  been  complied 
with,  and  they  remaining  in  specie  in  the  hands  of  the  bankrupts  at  the  time 
of  the  bankruptcy,  the  plaintiff  might  have  brought  trover  for  them  against 
the  assignees ;  but  they  having  parted  with  them  and  received  the  value,  this 
action  l^s  in  lieu  of  the  other  to  recover  the  bills. 

Postea  to  the  Pkintifi: 


Stone  qui  tam   v.  Farey. 

1  East,  554.    Join  18th,  1801. 

An  affidavit  of  exome,  however  alight,  for  Dot  prooeeding  to  trial,  is  anffioiaiit  to  diasharge  a 
role  forjodgmeot  as  id  case  of  a  DooHiuit,  m  a  qni  tam  aa  w^ll  as  io  aoy  other  action. 

UPON  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding 
to  trial,  an  affidavit  of  the  plaintiff's  attorney'  was  produced  in  answer,  as- 
signing as  a  reason  for  not  goin^  to  trial,  that  he  was  not  enabled  to  prepare 
briefs  for  counsel  in  time,  on-  account  of  the  plaintiff  having  been  absent  on  a 
journey,  arid  not  having  returned  home  till  the  day  before  the  assizes ;  and 
therefore  he  was  under  the  necessity  of  countermanding  nojtice  of  trial : 
and 

Best  now  offered  a  peremptory  undertaking,  which 

Wilson  for  the  defendant  objected  to  taking,  as  this  was  a  qui  tam  action, 
which  the  Court  would  not  suffer  to  be  kept  hanging  over  die  defertdant's  head 
upon  such  an  insufficient  excuse  as  this ;  of  which  there  was  no  instance  in 
the  books,  in  the  case  of  a  qui  tam  action ;  though  in  other  actions  for  the 
trial  of  rights  between  the  parties  such  an  excuse  might  be  admitted. 
But 

Lord  Kenyon,  C.  J.  said,  that  there  was  no  difference  to  be  made  in  Ais 
respect  between  qui  tam  and  other  actions ;  the  same  rules  of  practice  must 
govern  both.  To  be  sure,  the  excuse  offered  was  slight :  but  almost  any  ex- 
cuse upon  affidavit  was  sufficient  upon  giving  a  peremptory  undertaking. 
And  he  added,  that  he  had  heard  Mr.  Justice  Dennison  say,  that  he  had  never 
ktiown  an  instance  of  an'  application  to  discharge  such  a  rule  on  a  peremptory 
undertaking  being  denied^  where  any  affidavit  was  offered  in  excuse. 

Wilson  men  agreed  to  take  a  peremptory  undertaking  to  try,  and  the 

Rule  was  discharged  (a). 

<a)  Vide  JUyncf  «.  L  «.  Spifet^  7  Tsnn&ap.  na 
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Harman  v.  Tappenden  and  fifteen  Others. 

1  EwU  5M.    Jwd  1»»  1601. 

All  aetioD  does  not  lid  fe|;aiiMt  indiYidtialf  fint  acti  ehomtmAj  done  hj  them  in  a  corporate 
capacity,  from  wUck  detriiiMnt  happens  to  the  plaintiff  \  at  leaot  not  witboat  proof  of 


THIS  was  an  action  on  the  case  to  recover  damages,  wherein  the  plaintiff 
declared,  that  whereas  before,  and  at  the  time  of  the  committing  the  griev- 
ance  after  mentioned,  he  held  the  office  of  one  of  the  freemen  of  the  compa* 
ny  of  free  fishermen  and  dredgermen  of  the  manor  and  hundred  of  FaverS' 
Kam  in  the  county  of  KeiU^  and  derived  from  such  office  sundry  great  advan* 
tages,  profits,  &c.  and  whei^s  /.  Tappendan^  W.  lAghtfooty  C.  T?iomaSy  (de- 
fendants), and  T.  Stieed  since  deceased,  at  the  time,  &c.  held  the  several  of* 
fices  of  steward,  foreman,  treasurer,  and  book-keeper  of  the  said  company,  &c. 
and  the  said  D.  Stephen^  J,  Ward,  (^d  other  defendants,)  being  freemen  ojf  the 
said  company,  were  jurors  at  a  certain  court  called  a  water-coui;t,  holden  in  and 
tot  the  manor  of  F,  aforesaid,  on  the  28th  July  1798 ;  yet  the  said  /.  Tappen- 
den so  hMing  thtoffijce  of  steward,  and  W.  L.  so  being  foreman,  ^c.  and  the 
said  D.  &,  /.  W,,  <fc.  being  suck  freemen  and  jurors  as  aforesaid,  contriving 
and  wrongfully  and  unjustly  intending  to  injure  and  damnify  the  plaintiff,  and 
to  distn(rb  and  disquiet  him  in  the  peaceable  and  quiet  possession,  ^c,  of  his 
said  office  of  a  freeman  of  the  said  company,  arid  to  deprive  him  of  the  advan- 
tages,  profits,  ^c,  belonging  and  appertaining  to  him  in  right  of  such  office, 
whilst  the  plaintiff  so  held  and  enjoyed  his  said  office,  and  behaved  himself 
well  therein,  viz.  on  the  28th  of  July  1798,  at  the  said  court  then  holden  in 
and  for  the  said  manor,  wrongfully,  unlawfully,  and  unjustly,  Tand  contrary 
to  the  duty  of  their  said  several  offices,  did  order  and  procure  to  be  ordered 
in  and  by  the  said  court,  that  unless  certain  forfeitures  should  be  paid  to  the 
steward  of  the  said  court  on  or  before  the  ^th  of  August  then  next,  for  the 
use  of  the  lord,  &c.  the  said  plaintiff  should,  and  he  was  thereby  ordered  to 
be  disfranchised  from  being  a  free  fisherman,  &c.  provisionally,  during  the 
then  ensuing  oyster  season,  and  until  further  order  of  the  said  court :  by 
means  whereof  the  plaintiff  was  wrongfully,  unlawfully,  and  unjustly  remov* 
ed  from  the  said  office  of  a  freeman,  &c.  and  disfranchised  from  being  a  fre^ 
fisherman  and  dredgerman  in  the  said  manor,  dec,  until  he  was  restored  as  af- 
ter mentioned,  and  until  the  plaintiff,  on  the  23d  of  April  1799,  appHed  to 
B.  R.  for  and  obtained  a  writ  of  mandamus,  directed  to  the  steward,  &c.  of 
the  said  company,  to  restore  him,  &c.  or  to  shew  cause  to  the  contrary  there- 
of, dec.  yet  the  satd  steward,  forejnan,  treasurer,  ^c,  and  the  freemen  of  the  said 
company  not  regarding  the  said  writ,  dec.  did  not  proceed  to  restore  the  said 
plaintin  to  the  said  office  of  freeman,  but  in  their  return  to  the  said  writ  cer- 
tified and  returned  certain  causes  wherefore  they  could  not,  dec.  which  causes 
having  been  adjudged  by  the  said  court  insufficient  in  law,  such  proceedings 
were  thereupon  had  in  the  said  court,  dec.  that  on  the  13th  of  November,  40 
6«o.  3.,  a  peremptory  writ  of  mandanmsyms  issued(a),  whereby  the  steward, 
Iec.  and  freemen  -of  the  said  company  were  peremptorily  commanded  to 
hold  a  court,  dec.  and  restore  the,  plaintiff  to  his  said  office  of  one  of  the 
freemen,  dec.  and  the  said  steward,  &c.  in  their  return  to  the'  said  writ, 
certified  that  they  had,  on  the  18th  of  January  1800,  held  a  court,  dec. 
and  restored  the  plaintiff  to  his  said  office,  dec.  By  reason  of  all  which 
premises  the  plaintiff  for  a  long  time,  viz.  from  the  4th  of  August  1798 

(a)  That  was  the  case  of  the  Favsrtham  Compi^y  reported  in  8  Term  Rep.  862,  ^here, 
the  constitatioo  or  the  company  k  itated,  and  the  grounds  on  which  the  peremptory  manda" 
mus  was  granted. 
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untfl  the  18di  of  Jtmu/arv  1800,  was  de^irived  of  great  advantages  and  pro* 
fits,  &c.  which  would  have  arisen  to  him  firom  lus  said  office,  &c.  and  par- 
ticularly of  a  share  of  the  privilege  and  emolument  of  laying  and  keeping 
oysters  upon  certain  oyster  ground  within  and  belonging  to  the  said  manor, 
&c.  and  of  carrying  on  and  exercising  a  trade  in  oysters  m  common  with  the 
rest  of  the  freemen  of  the  said  company,  which  the  plaintiff  would  have  re- 
ceived and  been  entitled  to  if  he  had  not  been  "so  removed,  &c.  and  has  also 
sustained  great  costs,  charges  and  expences  by  means  of  the  several  proceed- 
ings in  B,  jR.,  and  in  procuring  his  restoration  to  his  said  office.  The  second 
count  was  nearly  similar,  the  principal  difference  being  that  the  restoration  of 
the  plaintiff  to  his  office  was  stated  to  be  on  the  particular  dav  mentioned, 
without  alleging  that  it  was  by  means  of  the  mandamus;  to  the  plaintiff's 
damage  of  2000Z. 

^  At  the  trial  before  Lord  Kenffon,  C.  J.  at  the  Sittings  at  Westminster  after 
last  Hilary  term,  the  plaintiff,  in  order  to  shew  the  damage  sustained  by  him, 
afler  proving  that  he  was  a  freeman  of  the  company,  gave  in  evidence  the 
custom  of  the  company,  that  certain  days  are  appointed  for  catching  oysters, 
and  the  quantity  allowed  to  be  caught  on  each  day  is  divided  according  to  the 
number  of  the  members  belonging  to  the  company,  and  the  shares  or  stints  of 
such  as  do  not  attend  are  appointed  to  be  caught  by  certain  others  of  the 
members,  who  allow  them  half  the  share  so  allotted  to  Qiem.  Thus,  if  A, 
be  absent,  and  his  share  be  allotted  to  B.,  who  fishes  for  him,  B.  is  entitled 
to  the  whole  of  his  own  share,  and  to  half  of  A.%  A.  being  entitled  to  the 
other  half.  He  also  proved  the  order  of  amotion,  in  consequence  of  which 
he  was  prevented  from  exercising  his  right  of  fishing  during  the  whole  season. 
The  order  was  as  follows :  "  At  a  water-court  held  the  28th  July  1798. 
Whereas  at  this  court  M.  Harman  has  not  paid  the  fines  imposed  upon 
him  by  a  fonDer  order  of  this  Court(a),  and  does  refuse  to  pay  the  same 
in  violation  of  his  oath  as  tenant  of  this  manor  and  hundred,  and  m  direct  op- 
positioii  x6  the  by-laws  and  orders  of  this  company  :  it  is  therefore  ordered  by 
this  Court,  that  unless  the  said  fines  be  paid  to  the  steward  of  this  Court  on  or 
before  the  4th  of  August  next,  for  the  use  of  the  lord,  &c.  he  the  said  M. 
Harman  shall  be  and  is  hereby  disfranchised  from  beins^  a  free  fisherman  and 
dredgerman  of  this  manor,  &c.  provisioruilly,  during  the  ensuing  oyster  sea- 
son, and  until  further  order  of  this  Court.  And  it  is  hereby  ordered,  that  ap- 
plication be  made  to  the  Right  Hon.  Lord  Sondes,  the  lord  of  this  manor, 
fcc.to  confirm  this  order  of  disfranchisement,  according  to  the  ancient  laws 
and  customs  of  this  company."  The  plaintiff  also  gave  in  evidence  the  .writs 
of  Tnandamus  and  returns ;  and  insisted  further,  mat  he  was  entitled  to  the 
costs  and  charges  he  had  been  put  to  in  prosecuting  those  proceedings.  '  But 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  as  the  law  had  not  given  cost^  in  this 
case,  as  it  had  in  others(i),  the  plaintiff  was  not  entitled  to  recover  :  and  oth- 
er objections  being  taken  to  the  action,  a  verdic.t  was  taken  for  the  plaintiff  for 
nominal  damages,  with  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 
Accordingly,  in  the  last  term, 

(a)  See  the  case  of  the  Compaov  of  Fithermen  of  Favertham,  8  Term  Rep.  352,  where- 
by it  appears  that  every  person  on  nis  admission  into  the  Company  talces  an  oath  to  obserre 
the  cnstomary  laws,  and  to  pay  sach  fines  as  shonld  be  imposed  upon  him.  That  in  1748,  an 
order  was  made  by  the  Company  that  none  of  their  members  shonld  buy  or  lay  any  oysters 
in  certam  places  there  mentioned  within  the  manor  and  hundred,  or  vnthin  any  creek  or 
bank  upon  or  near  the  Kentith  shores  on  pain  of  forfeiting  208.  for  every  offence  to  the  use 
of  the  lord.  That  Harman  in  1796,  7  and  8,  laid  oysters  for  his  own  nm  within  a  bank  on 
the  Kentish  shore,  whereby  he  incurred  threeforfeitures  of  20s.  each.  These  facts  were  also 
referred  to  in  the  present  case. 

(b)  The  Stat.  9  Ann.  c  20.  provides,  that  if  any  issue  be  jomed  on  such  proceedings,  (i. 
e.  upon  traverse  of  any  material  fact  in  a  return  to  a  mandamtu,)  and  a  verdict  be  found,  &c. 
or  judgment  siven  upon  demurrer,  or  by  nt7  dicit  or  want  of  a  replication  or  ether  pleading, 
the  party  shalfrecover  damages  and  costs,  &c. 
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TheAttoTTwy'General  (and  with  him  Mingay,  Barley  Sent,  and  Espinasse) 
obtained  a  rule  nisi  for  setting  aside  the  verdict  for  the  pLEtintiff  and  enter*- 
ing  a  nonsuit,  or  otherwise  in  arrest  of  judgment :  and  stated  these  objections : 
1st,  That  the  evidence  of  the  order  of  disfranchisement,  which  was  provisionally 
for  the  season,  and  subject  to  the  further  order  of  the  Court,  and  to  the  confirma- 
tion  of  Lord  Sondes,  (of  which  latter  there  was  no  proof,)  did  not  support  the 
allegation  in  the  declaration  which  stated  such  order  without  the  conditional 
confirmation  required.  2d,  That  the  plaintiff  had  no  individual  interest  in  the 
profits  of  the  fishery,  but  only  as  a  meonber  of  a  partnership,  and  consequently 
was  not  entitled  to  recover  his  proportion  of  such  profits  m  an  action  at  law, 
but  must  have  recourse  to  equity.  3d.  (Which  went  in  arrest  of  judgment,) 
That  the  costs  of. the  mandamtUy  were  not  recoverable,  not  being  a  case  within 
the  statute  of  Ann  nor  awarded  by  the  Court  in  that  proceeding.  4th,  (which 
went  also  in  arrest  of  judgment,)  That  no  action  would  lie  to  recover  dama- 
ges against  individuals,  for  acts  done  by  them  in  their  corporate  capacity ; 
and  non  constat  but  all  or  some  of  these  defendants  might  have  voted  against 
the  order  of  a  motion. 

The  case  came  on  in  Easter  term  last,  when  The  Court,  intimated  very 
strong  doubts  on  the  last-mentioned  ground,  how  far  the  defendants  were  an- 
swerable in  damages  in  their  private  characters  for  acts  done  by  them  in  their 
corporate  capacity.  And  Lord  Kenyon^  C.  J.  said,  that  he  entertained  con- 
siderable doubt,  notwithstanding  what  was  said  in  Rich  v.  Pilkington,  Carth. 
171 ;  and  Rex.  v.  Rippon^  1  Lord  Raym.  564 :  and  added,  that  he  had  many 
years  ago  moved  for  a  mandamus  to  the  master  and  fellows  of  Wadham  col- 
lege, to  compel  them  to  put  the  college  seal  to  a  return  which  they  were  re- 
quired to  make,  and  to  which  Dr.  Windham  the  master  had  great  objection, 
with  respect  to  the  facts  agreed  upon  by  a  majority  to  be  returned  ;  conceiving 
that  he  should  thereby  make  himself  individually  liable  to  the  consec^uences : 
but  Lord  Mansfield  overcame  his  difficulty  by  an  explicit  declaratiqn  that 
what  he  thus  did  in  his  corporate  capacity  could  not  hurt  him  in  his  individ- 
ual character.  Lawrence^  J.  expressed  tne  same  doubt  as  to  the  maintenance 
of  the  action  on  the  general  ground :  and  observed,  that  it  should  at  least  have* 
been  charged  and  proved  that  the  defendants  in  their  corporate  capacity  had 
tortiously  procured  these  ac&  to  be  done  by  the  corporate  body.  .  Bi^t  as  it 
was  here  stated,  it  did  not  appear  that  these  individuals  had  concurred  in  the 
act  of  disfranchising  the  plaintifil  Tne  case  was  then  directed  to  stand  over 
to  this  term. 

ErskiTie  (and  with  him  Crarrow,  Gihhsy  Wood^  and  Kyd^  were  to  have  aiw 
gued)  now  proceeded  to  shew  cause,  and  began  by  stating  the  manner  in 
which  the  right  of  fishery  was  exercised,  in  order  to  shew  that  after  the  quan* 
tity  to  be  taken  was  previously  ascertained,  each  member  had  an  individual 
right  to  his  separate  share  so  ascertained,  and  did  not  hold  it  in  partnership 
with  the  rest ;  and  therefore^  any  act  which  deprived  him  of  the  profits  of 
that  share  was  injurious  to  him  alone,  and  not'to  the  rest ;  and  consequently, 
he  might  maintain  an  action  against  the  wron^-doers. 

Lord  Keny^on,  G.  J.  Have  you  any  precedent  to  shew  that  an  action  of 
this  sort  will  lie,  without  proof  of  malice  in  the  defendants,  or  that  the  act  of 
disfranchisement  was  done  on  purpose  to  deprive  the  plaintiff  of  the  particular 
advantage  which  resulted  to  hnn  irom  his  corporate  cnaracter  ?  I  believe  this 
is  a  case  of  the  first  impression  where  an  action  of  this  kind  has  been  brought 
upon  a  mere  mistake  or  error  in  judgment.  The  plaintiff  had  broken  a  by- 
law, for  which  he  had  incurred  certain  penalties,  and  happening  to  be  persop- 
ally  present  in  the  court,  he  was  called  upoit  to  shew  cause  why  he  should  not 
pay  the  forfeitures  \  to  which  not  making  any  answer^  l^ut  refusing  to  pay 
them,  die  eourt  proceeded,  taking  the  ofience  pro  canfesso^  without  any  proof, 
to  call  on  him  to  shew  cause  why  he  should  not  be  disfranchtBed ;  and  they 
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accordingly  madd  tlie  order  (a).  This  was  und/^ubtedly  irregular,  but  it  was 
nothing  more  thah  a'  mistake,  £md  there  was  no  ground  to  impute  any  mali- 
cious motive  to  the  persons  making  the  order.  .  As  to  the  case  of  Rich  y. 
Pilkington  (this  case  was  suggested  from  the  bar)  the  action  was  for  a  false 
return.  It  was  in  truth  to  ascertain  a  civil  right,  and  with  a  view  to  an  ulte- 
rior proceeding,  namely  a  mandamus,  to  establish  that  right.  This  action  is 
to  recover  damages  for  a  loss  alleged  to  have  been  sustained  by  the  wrongful 
act  of  the  defendants. 

Lawb^nce,  J.  There  is  no  instance  of  an  action  of  this"  sort  maintain- 
ed for  an  act  arising  merely  from  error  of  judgment.  Perhaps  the  action 
might  have  been  maintained,  if  it  had  been  proved  that  the  defendants  contriv- 
ing and  intending  to  injure  and  prejudice  the  plaintiff,  and  to  deprive  him  of 
the  benefit  of  his  profits  from  the  fishery,  which  as  a  member  of  this  body  He 
was  entitled  to  according  to  the  custom,  nad  wilfully  and  malicumsly  procured 
him  to  be  disfranchised,  in  consequence  of  which  he  was  deprived  of  such  profits. 
But  here  there  was  n6  evidence  of  any  wilful  and  malicious  intention  to  de- 
prive the  plaintifif  of  his  profits,  or  that  they  had  disfranchised  him  with 
tixat  intent,  which  is  necessary  to  maintain  the  action.  They  were  indeed 
guilty  of  an  error  in  their  proceedings  to  disfranchise  him,  in  not  going  into 
any  proof  bf  the  ofilence  charged  against  him,  but  taking  his  silence  as  a  confes- 
sion. In  the  case  of  Dretre  v.  C(ndt(m{b)j  where  the  action  was  against  the  mayor 

(a)  TbdM  &cii  appear  at  large  in  the  Favenham  Company*!  case  before  referred  to. 

(b)  Drewe  v.  Coulton. 
fai  an  action  agamal  a  retoming  officer  for  refh«big  a  vote  at  an  election  of  memben  to  aerve 
in  parliament*  malice  mnat  be  proved  as  weU  aa  laid.  SevMe  that  chaning  that  the  defend- 
ant knowin|(,  &c.  and  torongfully  intending  to  deprive  plaintiff,  &e.  hindered  him  from 
giving  his  vote,  &c.  k  a  inmcitat  allegation  of  malice. 

'  D&BWB  V.  CovLTON,  iMuneutan  Spring  Aaaizea,  1787,^  cor.  Wihont  J.  Thii 
wai  an  action  against  the  defendant  aa  returning  officer  of  the  borough  of  Saltath  for  refuting 
the  vote  of  the  plaintiff,  aa  a  burgage  tenant,  in  an  election  of  Diembera  to  serve  in  parliament 
'  for  that  borouah.  The  declaration  stated  tho  plaintiff's  right  as  a  freeholder,  of  a  burgage 
tenement  in  the  borough,  and  that  the  defendant,  being  mayor  and  rctummg  officer.  &c 
knowing,  &c.  and  contriving  and  wrongfully  intending  to  deprive  him,  &c.  obstructed  and 
hindered  the  plaintiff  from  giving  his  vote,  &c.  And  the  question  was.  Whether  the  owners 
of  burgage  tenements  in  the  borough  had  a  right  of  voting,  or  whether  Uiat  risht  were  confin- 
ed to  tbe^freemen  of  the  corporation  ?  The  case  was  very  fully  argued  at  the  bar,  by  Lavh 
rtncit  Seijt.  Jekyll  and  Dallat  for  the  plaintiff,  and  by  MorrU,  Rooke,  Seijt.'  Bimd,  and 
CfibbM  for  the  defendant 

In  the.coarae  of  the  argument, 
.  Wil$6n,  J.  iaid;  If  a  Justice  of  peace  commit  any  error  within  his  jurisdiction  I  koow  of 
no  case  where  snch  an  action  will  lie  acainst  him:  As  if  he  convict  upon  evidence  which 
turns  out  not  to  be  true,  and  an  action  of  false  imprisonment  be  brought  agamst  him,  the 
eonviction  is  conclusive  evidetoce  m  bis  favour.  Als  to  the  case  of  a  revenue  officer,  he  is  a 
mere  vohmteer,  and  therefore  be  is  liable  for  any  miatakes  he  may  make.  But  thia  is  more 
like  the  case  of  a  aheri^  who  is  a  ministerial  officer.  If,  for  instance,  a  writ  offi.fa,  be  di- 
rected to  him,  he  is  bound  to  act;  and. when  the  property  is  disputed,  if  he  return  nulla 
bona,  and  happen  to  be  mistaken  in  point  of  law,^  he  is  liable  to  an  action  for  a  false  return. 
He  then  thentioned  the  caae  of  General  Burgoyns,  which  was  an  actum  on  the  statute  of 
King  William  for  a  false  return  against  the  defendant  Mr  Mo8$  aa  retaining  officer  of  Prss- 
fon,  and  was  tried  in  the  year  1768,  at  Laneattmr,  before  Bathurst,  J.  It  was  there  contend- 
ed, that  under  the  determination  of  the  House  of  Commons(l)  all  the  inhabitants  had  a  eight 
to  vote,  and  therefore  that  that  was  presumptive  evidence  that  the  defendant  had  malieiotuly 
reinsed  to  receive  the  plaintiff 's  vote.  But  it  appearbg  that  from  the  time  of  that  resolutioB 
till  the  time  of  the  election  the  usage  had  alwaya  been  consonant  to  the  decision  of  the  r»> 
taming  officer  in  that  instance,  vrithout  paying  any.  re^rd  to  the  reaolution  of  the  House  of 
Comknona,  Mr.  Justice  Bathurtt,  before  whom  the  action  was  tried,  was  of  opfaiion  that  the 
evidence  did  not  support  malice;  And  the  defendant  obtained  a  verdkit 

After  the  argument  was  concluded, 

WiUon,  J.  said,  I  am  now  called* upon  to  give  my  opinion,  but  I  do  not  thmk  it  ought  to 

(t)  About  li90. 
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of  Saltashy  who  was  returning  officer,  for  refusing  the  plaintiff's  vote  ^t  an 
election,  which  was  claimed  in  right  of  a  burgage  tenement,   Wilson^  J.  non- 

be  bioding  io  a  caw  which  is  eoofeatedly  new.  except  ju  Aihby  and  WhUt  may  ^vera  it;, 
though  I  myself  have  a  strong  opinioo.  This  is,  m  the  nature  of  it,  an  action  ior  misbeha- 
tionr  by  a  pnbiic  officer  in  his  doty.  Now  I  think  that  it  cannot  be  called  a  misbehaviour 
snleas  malicbasly  and  wilfully  done,  and  that  the  action  wUl  not  lie  for  a  mistake  in  Unr. 
The  ease  of  the  bridgemaster(  1)  is  in  point  In  all  the  cases  but  the  misbehaviour  must  he 
wilful,  and  by  wilful  I  understand,  contrary  to  a  roan*s  own  conviction.  Therefore,  I  think 
from  the  opening  of  the  counsel  this  is  not  a  wilful  refusal  of  the  vote.  In  AMy  and 
WhiU  I  do  not  see  any  thing  in  Lord  HolVt^  opmion,  as  to  its  being  wilfuV  bemg  a  neceisaty 
ingredient  in  the  action:  but  afterwards  in  entering  the  resolution  of  the  Lords  Ifind  thattb^ 
relied  on  that  |round. 

bk  very  few  instances  is  an  officer  answerable  for  what  he  does  to  the  best  of  his  judgment, 
in  cases  where  he  is  compellable  to  act.  But  the  action  lies  where  the  officer  has  an  option 
whether  be  will  act  or  not  ^  Besides,  I  think  that  if  an  action  were  to  be  broosht  upon  every 
occasion  of  this  kind  by  every  person  whose  vote  was  refused,  it  would  be  such  An  inconven- 
ience as  the  law  would  not  endure.  A  returning  officer  in  such  a  case  would  be  in  a  moat 
perilous  situation.  This  gentleman  was  pvt  in  a  station  where  be  was  bound  to  act;  and.if 
he  acted  to  the  best  of  his  judgment  it  would  be  a  great  hardship  that  he  «hoild  be  aasweir- 
able  for  the  consequences,  even  though  he  is  niistaken  in  a  point  of  law. 

It  was  a  veiy  material  observation  by  Mr.  GMs^  that  the  words  of  the  resolntnook  of  the 
House  of  Lords  in  AMv  and  fVhite  followed  the  words  of  the  statute  of  William  1(1. 
For  if  that  statute  were  declaratory  of  the  common  law,  as  it  purports  to  be,  and  an .  action 
wouki  not  lie  at  the  common  law  for  a  fak»  return,  unless  the  return  were  proved  to  have 
been  made  maliciously  as  well  as  falsely,  it  sfa6uld  seem  by  a  pari^  of  reasoning  that  a  per- 
son whose  vote  is  refused  by  a  returning  officer  cannot  maintain  an  notion  against  him,  unleas 
the  refusal  be  proved  to  have  been  wilfml  and  malicious.  And  if  malice  werb  neoessary  be- 
fore the  statute  by  the  commoq  law,  and  since  by  the  statute  which  is  deelaratory  thereof,  to 
sustain  an  action  for  a  false  return,  which  indodes  perhaps  the  votes  of  all,  it  seems  equally 
necessary  in  an  action  like  the  present  where  the  injury  oomplamed  of  is  to  one  only.  If, 
however,  on  looking  Into  the  statute  it  appears  to  .be  an  amendment  of  the  oomraon  h|W, 
tiiis  alignment  will  not  hold.    ' 

I  do  bot  mean  to  say,  that  in  this  kind  of  action  it  is  necessary  to  prove  txpreti  rnaJjce. 
It  ia  sufficient  if  malice  may  be  implied  from  the  conduct  of  the  officer;  as  if  he  had  deeidfid 
contrary  to  a  last  resolutioji  of  the  House  of  Commons:  there  I  should  leave  it  to  the  jury  to  . 
imply  malice.  But  taking  all  the  circumstance  of  this  case  together,  malice  can  in  no  shape 
be  imputed  to  the  defendant  The  plaintiff  may  have  a  r%ht  to  vole;  but  that  depends  upon 
an  intricate  question  of  law,  with  respect  to  bnigSjEe  tenures;  the  right  itself  founded  on  an- 
cient documents,  aqd  usages,  and  not  acted  upon  for  many  years.  On  the  other  hand,  there 
are  three  recent  decisions  of  committees  of  the  House  of  Commons  in  auppoct  of  what  the 
defendant  has. done:  these  to  be  sure  are  not  binding;  they  may  perhaps  all  be  wrong;  but 
they  would  naturally  lead  a  person  in  the  situation  a  thie  defendant  to  adopt  the  same  opin- 
ion. He  might  fairly  treason  thus:  that  the  persons  who  composed  those  committees  were 
more  likely  to  form  a  proper  opinbn  upon  the  subject  than  himeelf  ;  and  that  it  was  .better  to  v. 
follow  those  determinations  than  to  decide  from  his  own  judgment  on  a  suppeeed  right  which 
had  lain  dormant  for  so  many  years;  especially  as  all  the  evidence  of  that  right  was  belbm 
.the  committees  when  they  made  their  determmatwnsv  From  these  grounds,  therefore,  it  catt- 
Bot  be  inferred  that  the  defendant  iias  acted  wilfully  and  maliciously  in  refusing  the  plaintiff's 
vote;  andunlees  that  be  so,  he  is  not  liable  in  this  action. 

But  notwith^anding  the  opinion  w)iich  I  hold,  I  mu^  say  that  this  is  a  new  case;  and  I 
confess  that  the  statute  of  William  weigha  strongly  with  me.  If  that  be  considered  as  de- 
claratory of  ^e  comgion  law,  it  is  a  confirmation  of  the  case  of  Aahby  and  JVhiU.  '  If  so,  ' 
this  is  an  action  maintainable  by  the  common  law;  otherwise  one  species  of  this  sort  of  ac- 
tion is  maintainable  by  the  common  law,  and  the  other  not:  but  there  seems  to  be  no  reason 
for  such^  distinction:  and  then  io  that  case  the  common  law  requires  malice  to  support  the 
action  as  appears  by  the  statute  of  King  William. 

But  without  determiniog  whether  the  statute  be  declaratory  of  the  common  law  or  not;  if 
it  be  not,  this  case  rests  on  that  of  Ashby  and  White.  Now  all  the  debates  and  aTguments 
m  that  case  go  upon  the  malice;  and  all  thoae  who  have  acted  on  that  determinatioir  since 
have  considered  that  the  refusal  must  be  wilful  and  malicious  m  order  to  support  the  action. 
So  fiu-  it  is  an  authority.  It  is  true,  that  my  Lord  Holt  did  not  form  his  opmion  upon  that 
ground;  and  be  has  stated  the  Jaw  differently:  for  h^says  that,  if  any  person  who  has  a  right 
to  vote  be  obstructed  in  his  right,  be  may  maintain  an  action  against  the  perron  so  ob- 

(1)  This  and  other  cases  Mr.  J.  WUeon  read  from  Buller'e  JVI.  Pri,  p.  64.  It  is  there 
eaid,  that  an  action  lies  agamat  a  ministonal  officer  for  wilful  misbehaviour,  as  denyii^  a  poll 
§ot  one  who  is  a  candidate  for  an  elective  office,  such  ae  bridgemaater»  &e< 
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suited  the  plaintiff  because  malice  was  not  proved :  and  he  observed,  that 
though  Lord  Holt  in  the  case  of  Ashby  v.  White  endeavoured  to  shew  that 
the  action  la^  for  the  obstruction  of  the  right,  yet  that  the  House  of  Lords,  in 
the  justification  of  their  conduct,  supposed  to  l>e  written  by  the  Chief  Justice, 

Kts  it  upon  a  different  principle,  the  wilfulness  of  the  act,  2  Lud.  245.  The 
claretion  in  that  case  was  copied  from  the  precedent  in  MUtoard  v.  Sar* 
geariiy  which  came  on  in  this  court  on  a  writ  of  error,  Hil.  26  Geo.  3,  for  re- 
nising  the  plaintiff's  vote  for  the  borough  of  Hastings.  There  the  charge 
was,  "  that  the  defendant  contriving  and  wrongfully  intending  to  injure  and 
**  prejudice  the  plaintiff,  and  to  hinder  and  deprive  him  of  his  privilege  of 
"  voting,  did  not  take  or  allow  his  vote."  All  which  allegations  Mr.  Justice 
Wilson  in  the  case  above  alluded  to  Uiought  were  essential  xo  be  proved  in 
order  to  sustain  the  action. 
Per  Curiam^  Rule  discharged(a)(l). 

■traeting  hiiD.  And  that  opinion  has  not  been  direetly  contradicted  by  any 
peraon.  Bat  that  teAual  waa  charged  to  be  maliciona:  and  it'  does  not  neceaaa- 
rily  foUow,  that  if  it  had  not  been  wilfol  and  malicioaa  in  the  party  that  he  would  have  hol- 
den  that  the  action  lav;  however  it  may  be  inferred  pretty  atrongly.  Be  that  as  it  may,  H 
waa  not  the  ground  or  the  decisioit  in  imt  case.  And  in  my  opinion  it  cannot  be  aaid,  that 
beeanae  an  officer  is  ipistaken  in  a  point  of  law,  this  action  will  lie  a^ainat  him.  That  is  in- 
deed the  eaae  in  criminal  actions,  for  therp  ignorance  of  the  law  will  not  Bzcnse;  but  the 
same  rale  doea  not  prevail  in  civil  cases.  It  haa  aiao  been  said,  that  this  is  not  like  a  caae 
where  a  burdensome  office  is  thrown  upon  a  man  without  his  consent,  wherein  he-  is  compel- 
lable to  act;  lor  that  here  the  defendant  has  chosen  to  become  a  member  of  a  corporation,  by 
which  be  has  put  himself  in  a  aituation  to  become'a  returain^  officer,  and  therefore  that  he  m 
bound  to  understand  the  whole  law  aa  far  as  h  relates  to  his  public  situatioo,  and  is  answer- 
able for  any  determination  be  may  make  contrary  to  that  hiw.  But  I  much  doubt  whether 
that  rale  be  general) v  true:  and  in  the  present  instance  I  am  clearly  of  opinion  that  the  want 
of  malice  is  a«fnU  defence.  However,  as  no  notice  is  taken  of  thia  injny  Lord  Ho/t't  judg- 
ment, if  My  brother  Lawrence  is  seriously  of  opinibn  that  thb  aetibn  is  maintainable  without 
malice  proved,  I  ahall  raconmiend  to  the  other  side  to  consent  to  have  the  queation  put  upon 
the  record. 

Lawrence^  Seijt.  declininc  to  pledge  his  opinkin  as  to  the  point  reqnSred. 

WUwni  J.  then  nonsuited  the  plamttff:  and  no  new  trial  was  moved  for. 

Lawrence,  Seijt  said  at  the  trial,  that  the  declaration  was  copied  word  for  word  from  that 
m  the  case  ofMilioard  and  Sergeant  a  few  terms  ago,  which  atood  for'aigument  in  the  King's 
Bench  aAer  a  veidict  had  been  obtained  against  a  returning  officer  for  refusing  a  vote.  In 
tiiat>case.  Lord  Mantfleld  and  the  Court  of  JT.  B,  refused  to  liear  any  aigument  unless  a  dia- 
tinctioa  could  be  shewn  between  that  caae  and  the  caae  of  AMy  and  fvhite,  saving  that  the 
questbn  had  already  been  determined  by  the  House  of  Lords.  Upon  that  occasion  Garrow^ 
who  was  one  of  the  defendant'a  counsel,  said  that  he  thought  that  there  was  a  verv  material 
distinction  between  the  two  eases,  and  that  he  meant  to  argue  it  on  the. ground  of  that  dia- 
tinetion ;  which  waa,  that  the  declarati^p  did  allege  the  act  done  to  have  been  malicioua. 
But  AdIurH,  J.  then  said,  that  the  distinction  was  not  well  founded,  for  it  was  laid  to  be, 
**  wrongfully  intending  to  injure,'*  &c.  which  was  the  same  as  *<  moiictOM/y,"  &c.  and 
therefore  the  plaintiff  recovered. 

(a)  See  the  case  oT  SafnardUton  v.  Soame,  2  Lev.  114,  which  was  an  action  asainst  the 
aheriff  of  Suffolk,  cbalf|[ing  that  the  plaintiff  malieiotuly  intending  to  deprive  him  of  the 
office  of  knisht  of  the  shire,  made  a  double  return.  Upon  a.  trial  at  bar,  Twytden,  Raint' 
ford  and  IVylde,  Js.  held,  and  so  directed  the  jury,  that  if  the  return  were  made  maliciout' 
ly  they  ought  to  find  for  the  plaintiff;  which  they  did,  and  gave  him  8002.  And  on  motion 
in  arreat  m  judgment.  Hale,  C.  J.  being  in  court,  he,  Twytden  and  Wilde,  Js.  held,  that 
forasmuch  as  the  return  was  laid  to  he  f also  et  malitiose  et  ea  intentione  to  put  the  plaintiff 
to  charge  and  expence,  and  so  found  by  the  jury,  the  action  lay.  Raintford,  3.  doubted. 
But  notwithstanding  this  charge  of  malice  judgment  was  reversed  in  Cam.  Scacc.  (vide  8 
Lev.  80.);  and  that  judgment  of  reversal  affirmed  in  parliament.*  (1  Lntw<  89.  7  St.  Tr. 
481 — 462.)  Lord  C.  J.  JSTorth^s  first  reason  against  the  action  was  (7  St  Tr.  442.)  because 
the  sheriff,  as  to  the  declaring  the  majority  U  judge,  and  no  action  will  lie  against  a  judge  for 
what  he  does  judicially,  though  it  should  be  laid  faho  malitiose  et  eeieriter.  This  reversal 
occaswned  the  passing  of  the  statute  7  &  8  W.  8.  c  7,  which  gives  an  actkm  against  the  re- 
turning offioer  for  all  false  returns  wilfully  made,  and  for  double  returns/a/te/y,  wilfully , 
and  maliciouily  made. 

(i)  [The  same  principle  has  been  laid  down  ill  Massachusetts  in  the  caae  of  Vbee  v.  Grants 
16  Mast.  606,  and  is  hideed  tbt  only  one  whieb  k  oonsielent  with  the  eiBWifial4dea  of  m  eor- 
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Peaceable  on  the    Demise  of    Thomas  Homblower  v. 
Thomas,  John,  and  Samuel  Read  and  John  Pidduck. 

1  East,  668.    Jnno  16,  1801. 

One  tenant  in  common  leyying  a  6no  of  the  whole  and  taking  the  rent%  and  profits  afterwards 
without  account  for  nearly  five  years  is  no  evidence  from  whence  the  jury  should  be  direct- 
ed (against  the  justice  of  the  case)  to  find  an  ouster  of  his  companion  at  the  time  of  the 
fine  levied;  and  consequently  the  latter  may  maiatam  ejectment  without  making  an  actual 
entry. 

THIS  was  an  ejectment,  tried  before  LatprcTice,  J.  at  the  last  spring  assizes 
at  Worcester,  for  one  third  ^rt  of  the  manor  of  Shell,  ice,,  upon  a  demise 
laid  on  the  2d  of  May  1796.  On  the  trial  the  facts  appeared  to  be  these : 
Philip  Fincher  being  tenant  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  daughters  as  tenants  in  common  in  tail,  &c.  (who  after- 
wards levied  a  fine,)  died,  leaving  three  daughters,  Mary  married  to  Thomas 
Homblower  ;  Ann,  (still  living)  married  to  Nicholas  Pearsall ;  and  Margor 
ret,  who  died  unmarried  before  Mrs.  Homblower,  Mary  Hornblower,  under 
her  marriage-settlement,  having  a  power  to  dispose  of  her  share  of  the  prem- 
ises in  question,  executed  it  in  fav6ur  of  the  right  heirs  of  her  husband  after 
her  own  death,  with  a  power  of  revocation.  She  survived  her  husband,  and 
died  on  the  9th  of  March'  1796.  The  lessor  of  the  plaintiff  claimed  as  heir  at 
law  of  her^husband,  under  her  appointment.  Aftej  her  death,  N,  Pearsall  and 
Ann  his  wife  levied  a  fine*  of  the  whole  estate,  as  of  Easter  term  1796,  which 
commenced  on  the  13th  of  April.  It  was  understood  by  the  plaintiff  before 
the  trial,  that  the  defendants  meant  to  claim  under  a  deed,  or  will,  or  both,  of 
Mrs.  Homblower,  executed  subsequent  to  the  deed  of  appointment  before 
mentioned ;  in  consequence  of  which  the  plaintiff's  counsel  produced  evidence 
by  anticipation,  which  went  decidedly  to  prove  that  at  the  time  and  long  be- 
foie  when  the  supposed  instrument  or  instruments  bore  date,  Mrs.  Hornblower 
was  insane,  and  consequently  incapable  of  revoking  the  former  appointment 
made  by  her  when  in  her  senses,  and  making  a  new  disposition  of  her  proper- 
ty. Whereupon  the  defendants'  counsel,  saying  they  were  not  then  prepared 
to  meet  that  case,  stood  upon  their  title  derived  from  the  fine  operating  upon 
what,  they  contended,  was  an  adverse  possession  by  Pearsall  and  his  wife  of 
the  whole  estate  at  the  time  of  the  fine  levied.  As  to  which  it  appeared  in 
evidence,  that  during  the  life  of  Mrs.  Hombloioer  the  whole  rent  of  the  estate 
was  paid  to  Pearsall  in  right  of  his.  wife,  and  that  he  settled  with  the  other 
sisters  for  their  shares ;  excepting  once  when  Pidduck  the  tenant  in  pos- 
session paid  the  rent  to  Mr.  Hornblower  in  his  life-time  in  presence  of  Pear^ 
salL  And  that  since  the  death  of  Mrs.  Hornblower  and  till  PnarsalVs  death, 
which  happened  afterwards,  the  latter  alone  received  the  wliole  rent ;  and 
after  his  death  the  defendants  (the  Reads)  received  it;  no  rent  having 
ever  been  paid  to  the  lessor  of  the  plaintiff:  and  no.  entry  was  proved  to 
have  been  made  by  the  latter.  That  in  conversation  between  his  attorney 
and  the  defendant  Pidduck,  the  tenant  in  possession,  about  a  fortnight  before 
the  trial,  the  latter  said,  that  he  considered  the  Reads  as  his  Inndlords,  to  whom 
since  Paarsa/Z'j  death  he  had  paid  his  rent,  and  that  he  did  not  hold  under 
the  lessor  of  the  plaintiff.  And  on  cross-examination,  the  attorney  said,  that 
he  had  understood  from  his  client,  the  lessor,  that  the  defendants  had  said 
that  they  claimed  as  having  an  exclusive  right ;  but  when  this  was  said  did 
not  appear.     For  the  lessor  of  the  plaintiff  it  was  insisted  at  the  trial,  that  no 

poratiett  aa  heretofore  ^onititnted.  The  principle  of  expreaa  individinal  reapoosibility  on  the 
part  of  raembera  bf  a  corporation,  by  atatntory  regulationa,  ia,  of  comae,  a  diflereat  qaea- 
tiM.    8e*a1io,^afiiir/tii/fM.CovT.JMciiu»8WtiHhllO.— W.:| 
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entry  was  necessary  to  avoid  the  fine,  he  haying  been  tenant  in  common  with 
Pearsall  during  his  life,  and  after  his  death  with  the  defendants  the  Reads. 
That  he  ougtit  elect  whether  the  receipt  of  rent  by  Pearsall  and  the  defend- 
ants should  be  an  ouster  or  not ;  and  if  he  were  not  ousted,  the  fine  would 
only  operate  'on  the  title  and  interest  of  the  defendants.  E  coTUrd  it  was  in- 
sisted that,  as  the  lessor  of  the  plaintiff  was  never  in  possession,  this  case  wsui 
distinguishable  from  the  common  case,  where  several  tenants  in  common  be- 
ing  in  possession,  one  of  them  levies  a  fine  of  the  whole.  And  that  here  the 
possession  being  adverse  from  the  death  of  Mrs.  HornbUnoer,  ^nd  no  entry 
Laving  been  made,  the  fine  was  a  bar  to  the  plaintifi''s  recovery.  The  jury 
under  th/s  judge's  direction  found  a  verdict  for  the  plaintifi";  and  leave  was 
given  to  the  defendant  to  move  to  enter  a  nonsujt,  if  the  Court  should  be  of 
opin&on  that  an  entry  was  necessary  to  avoid  the  fine.  A  rule  nisi  having 
been  obtained  for  that  purpose  in  the  last  term, 

OjislaWi  Serj.,  Dauncey,  Wigley^  JerviSiBXidL  ^3^f^  now  shewed  cause,  and 
contended  that  no  entry  was  necessary  in  this  cas^.  It  is  settled,  that  a  fine 
levied  of  the  whole  estate  by  one  of  several  tenants  in  common  is  no  ouster  of 
his  companions,  and  in  the  case  of  joint  tenant  operates  only  as  a  severance 
of  the  joint-tenancy.  Ford  v.  Lord  Grey^  6  Mod.  44 ;  Salk.  285.  So  in  Smales 
V.  Dale,  Hob.  120,  the  entry  of  one  tenant  in  common  shall  be  taken  generally 
as  an  estry  for  his  companions^ as  well  as  himself.  The  same  law  holds  in  the 
case  of  coparceners(ri) ;  and  in  a  note  from  LoTiNottingham^s  MS.  to  the  last 
edition  of  Go.  Litt.,  in  which  it  is  said,  that  when  one  coparcener  enters  spe- 
cially, claiming  the  whole  land  and  taking  the  whole  profits,  she  gains  her 
sister's  moiety  by 'abatement;  the  note  (referring  to  the  case  of  Smales  v. 
Daley)  says,  "  the  contrary  is  held,  that  one  coparcener  cannot  be  disseised 
without  actual  ouster ,  and  claim  shall  not  alter  the  possession."  So  a  per- 
ception of  profits  by  one  tenant  in  common  alone,  without  account,  is  no  ous- 
ter of  another  ;  but  there  must  be  an  actual  disseisin  strictly  proved.  Pair- 
claim  Y,  Shackleton,  5  Burr.  2604,  It  is  true  that  in  Doe  v.  Prosser,  Cowp. 
217,  uninterrupted  possession  by  one  tenant  in  common  without  account,  and 
without  any  adverse  claim  for  36  years,  was  holden  a  sufiicient  bar  to  his 
companion,  »but  there  the  jury  had  found  an  actual  ouster  by  presumption  from 
the  facts  proved.  But  here  no  actual  ouster  can  be  shewn  at  the  time  of  the 
fine  levied ;  and  the  jury  by  their  verdict  have  negatived  any  presumption  of 
the  kind.  Down  to  me  time  of  Mrs.  Hornhlower^s  death,  on  the  9th  of  March 
1796,  she  was  in  possession,  and  there  was  nothing  to  show  an  adverse  pos- 
session by  P.  tarsall  from  that  time  to  the  13th  of  April  when  the  fine  was 
levied,  in  o  rder  to  make  a  disseisin,  it  must  not  be  such  a  j>ossession  which 
is  at  the  election  of  the  other  party  to  consider  so  or  not,  Co.  Litt.  330.  b.  (n. 
1).  A  fine  1<  3 vied  by  a  tenant  for  years  is  no  bar  without  a  feoffment.  But 
some  act  mus  t  be  done  in  all  pases  of  a  privity  of  possession  to  change  the 
nature  of  thait  possession  before  a  fine  can  operate  against  the  owner.  Hunt 
V.  Brown,  Salk.  340,  and  Earl  Pomfret  v.  Lord  Windsor,  2  Ves.  472—481. 

Gibbs  and  1  Villiams,  Serjt.,  in  support  of  the  rule,  insisted  that  there  was 
evidence  that  the  possession  of  Pearsall  was  adverse  to  the  lessor  of  the 
plaintiff*  at  the  time  of  the  fine  levied.  He  was  in  possession  of  the  whole  rent 
without  account. ,  and  this  lias  continued  down  to  the  present  time.  Then  if 
this  be  not  evidi  3nce  of  ouster,  it  will  be  difficult  to  say  what  is  so,  or  where 
to  draw  the  line.  The  lessor  of  the  plaintiff*  himself  considered  the  posses- 
sion as  adverse.  He  treated  the  defendant's  claim  as  being  derived  under  an 
instrument  execut  ed  by  Mrs.  Hornblower  before  her  death.  And  therefore, 
whether  that  were  valid  or.  not,  at  least  it  shews  that  the  possession  was  ad- 
verse at  the  time  o  f  levying  the  fine.  [  Lawrence,  J.  observed,  that  the  de- 
fendants gave  no  su  ch  instrument  in  evidence.]    The  instrument  was  assum- 

(a)  Co.  I  .litt.  148.  b.  and  vide  JDof  y.  JTftii,  7  T«cm  Rep.  S86. 
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ed  to  exist,  and  eWdlmce  giren  to  invalidate  it.  TThe  attorney  of  the  lessor 
of  the  plaintiff  swore,  thai  his  client  knew  from  the  defendants  that  the  whole 
was  claimed ;  and  admitting  this  conversation  to  have  been  after  the  fine  lev- 
ied, still  it  serves  to  explain  in  what  right  the  defendants  then  held  the  pes* 
session.  All  the  cases  where  possession  by  one  tenant  in  common  has  ^n 
holden  to  extend  to  the  rest  have  been  wnere  all  had  once  been  in  posses* 
sion  ;  but  here  the  lessor  was  a  stranger  to  the  estate,  claiming  as  a  purcha- 
ser under  the  deed  of  appointment,  and  there  nc^ver  has  been  any  acknow- 
ledgement of  his  title  bv  those  in  the  actual  possession  of  the  estate  or  of  the 
rents.  In  the  case  of  rakrdakn  v.  S^tackleton,  6  Burr.  2604,  both  parties  had 
been  in  possession  of  the  rents  and  profits ;  and  what  was  very  material,  on 
^e  death  of  one  of  the  tienants  in  common,  his  son  was  admitted  tenant  on 
the  court  rolls.  But  the  case  of  Doe  v.  Prosger,  Cowp.  217,  shews  strongly, 
that  though  one  come  in  hy  a  rightful  possession,  3ret  if  he  afterwards  hold 
adversely,  he  shall  bar  his  companion  by  leneth  of  possession.  Now  the 
fine  opemtes  as  much  here  lofter  five  years  as  me  longer  possession  in  that 
case  operated  in  bar  of  the  ejectment  under  the  statute  of  Imiitations.  Lord 
Mdfufield  there  considered,  that  a  denial  of  title,  together  with  a  iMusal  to 
account,  would  be  sufilcient  evidence  of  an  oustet  by  one  tenant  in  common 
of  another.  And  they  cited  14  Vin.  Abr.  512.  pi.  6.  in  margine.  Go.  Litt. 
243.  b.  373.  b.  to  shew,  that  an  entry  by  one  tUivming  the  whole  is  an  ouster 
of  his  companion.  And  Story  v.  JLord  Windsor,  2  Atk.  631,  to  shew,  that 
a  fine  and  non-claim  for  five  years  will  bar  a  co-tenant  in  common. 

Lord  Eknyon,  G.  J.  No  person  is  less  disposed  than  I  am  to  accommodate 
the  law  to  the  particular  convenience  of  the  case :  But  I  am  always  glad  when 
I  find  the  strict  law  and  the  justice  of  die  case  going  hand  in  hand  together. 
The  whole  of  this  defence  is  founded  in  a  most  unrighteous  and  fraudulent 
proceeding ;  and  in  order  to  give  efiect  to  it,  the  legal  opeAtion  of  the  fine  is 
msiflted  uponj  and  it  is  asked,  if  this  were  not  an  adverse  possession  by 
Peartall  at  the  time  of  the  fine  levied,  where  the  line  is  to  be  drawn  ?  I  have 
no  hesitation  in  saying  where  the  line  of  adverse  possession  begins  and  where 
it  ends.  Prima  facie  the  possession  of  one  tenant  in  common  is  that  of  an- 
other :  every  case  and  dictum  in  the  books  is  to  that  effect  But  you  may 
shew  that  one  of  them  has  been  in  possession  and  received  the  rents  and  pro- 
fits to  his  own  sole  use,  without  account  to  the  other,  and  that  the  other  has 
acquiesced  in  this  for  such  a  length  of  time  as  may  hiduce  a  jury  under  all 
the  circumstances  to  presume  an  actual  ouster  of  his  companion.  And  the:re  the 
line  of  presumption  ends.  In  the  case  of  Dof:  v.  Protser,  Lord  Majufield  right- 
ly said,  that  it  was  not  necessary  to  shew  actual  force  in  order  to  prove  an 
ouster,  as  by'tuming  a  man  out  by  the  shoulders ;  but,  as  was  also  obsierved 
by  Mr.  Justice  Aston,  it  may  be  inferred  from  circumstances,  which  circum- 
stances are  matter  of  evidence  to  be  left  to  a  jury.  .  There,  there  was  an  un- 
disturbed and  exclusive  possession  by  one  tenant  in  common  for  40  years, 
which  the  court  properly  held  to  be  sufficient  evidence  of  an  ouster  to  leave  to 
the  jury.  But  no  judge  could  think  himself  Warranted  in  directing  a  jury  to 
make  such  a  presumption  in  this  case  in  order  to  work  the  grossest  injustice, 
and  in  aid  of  a  fmud.  What  is  the  case  here?  During  Mrs.  HornbUywer^s 
life  PearsaU  held  as  tenant  in  common  with  her ;  he  received  all  the  rent, 
but  he  accounted  for  her  proportion.  She  died  in  the  month  of  March  }l796 ; 
the  defendants  or  PearsaU  having  as  is  supposed,  procured  from  her  at  n  time 
when  the  jury  have  found  her  to  be  insane,  an  instrument  conveying  this 
property  to  them.  Then  in  Easter  tenh  following,  for  the  purpose  of  secur- 
ing the  possession  of  this  illgotten  property,' the  fine  is  levied.  But  PearsaU 
had  then  done  no  act  which  manifested  ulat  he  held  the  possession  of  the 
whole  adversely.  The  levying  of  the  fine  of  the  whole  was  no  ouster  »of  his 
companion.  Atbout  a  montn  intervened  between  the  deadi  of  Mrs.  HontUouh 
er  and  the  levying  of  the  fine.    What  notice  was  there  to  the  lessor  of  the 
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plaintifrat  that  time  that  Pearmllheli  adversely,  sor that  he  AaH  be  taken  to 
have  aoquiesced  in  his  title.  All  the  cases  mentioned  go  upon  the  ground  of 
acquiescence  in  an  adverse  holding  in  order  to  presume  an  ouster.  In  Ftdr^ 
claim  V.  ShackleUm  there  had  been  a  perception  of  the  rent  by  one  tenant  in 
common  alone  for  26  years ;  but  the  title  of  the  other  being  admitted,  no  ous- 
ter was  presumed.  Without  u)  ouster  be  found  by  the  jury  the  possession  of 
one  tenant  in  common  must  be  taken  to  be  the  possession  of  all.  I  do  admit 
that  upon  the  principle  of  the  case  of  Lade  v.  Holford,  Bull.  Ni.  Pri.  110,  the 
jury  may  from  circumstances  presume  an  ouster,  and  where  the  fact  is  so 
found  the  legal  consequences  would  ensue.  But  no  judge  would  advise  a 
jury  to  make  the  presumption  in  this  case.  Then,  unless  the  ^  holding  were 
adverse,  there  was  no  occasion  for  an  entry  to  avoid  the  fine.  Suppose  a  ten- 
ant for  years  levied  a  fine,  no  entry  by  the  landlord  would  be  necessary  in  or^ 
der  to  enable  him  to  maintain  an  ejectmexxt  at  the  end  of  the  term,  in  Ta/y-  . 
lor  d.  Atkins  Y,  Hordes  1  Burr.  111-117,  Lord  Mansfield  said,  that  in  order 
to  advance  justice  he  would  enable  the  real  owner  in  such  a  case  to  consider 
himself  kept  out  by  wrong  or  not,  at  his  election.  So  a  tenant  in  common 
may  rely  on  the  possession  of  his  co-tenant  as  his  own, -unless  there  be  an  ac- 
tpial  ouster  in  fadt,  or  the  jury  find  it  from  circumstances.  But  nothing  of  that 
sort  is  here,  found ;  and  therefore,  we  may  consider  the  levying  of  the  fine  as 
rightfully  and  legally  done,  and  intended  to  operate  only  on  that  share  of  the 
premises  to  which  the  defendants  were  .lawfully  entitled. 

Gbosb,  J.  The  question  is,  whether  there  were  an  adverse  possession  in 
PearsaU  at  the  time  of  levying  the  fine  ?  Now  to  hold  that  would  be  to  give 
effect  to  a  scandalous  fraud :  therefore  I  will  not  presume  it.  Nothing  ap- 
pears to  shew  that  he  had  then  set  up  an  adverse  claim  to  the Vhole :  nor 
will  i  presume  that  he  had,  sinpe  be  must  have  known  that  any  act  done  by 
Mrs.  Homblowef^  in  a  state  of  insanity  was  a  nullity,  under  which  no  title 
could  be  derived.  So  that  there  is  no  ground  for  saying  that  his  possession 
was  adverse  at  that  time,  and  the  jury  by  their  verdict  have  negatived  it. 

Lawrence,  J.  Whether  the  defendants  claimed  under  a  deed  pr  wiU 
of  Mrs.  Homblower  did  not  appear  at  the  trial ;  but  the  plaintiff  not  knowing 
which  it  was,  or  at  what  time  the  supposed  instrument  Was  executed,  said  he 
should  give  evidence  to  shew  that  for  a  long  period/  which  at  all  events  cover- 
ed the  time  within  which  either  could  probably  have  been  executed,  she 
was  insane.  But  the  fine  was  put  in,  which  the  defendant  insisted  was  at 
any  rate  a  bar  to  the  action,  as  no  entry  had  been  made.  That  point  I  re- 
served for  the  opinion  of  the  Court.  Then  the  plaintiff  produced  his  evi- 
dence of  the  insanity,  which  was  proved  most  satisfactorily :  to  which  the  . 
defendants  said,  that  not  being  aware  of  such  a  case  intended  to  be  made, 
they  were  not  then  prepared .  to  answer  it,  but  would  rely  for  the 
present  upon  the  operatipn  of  the  fine ;  but  neither  the  contents  of  any  will 
or  deed  were  read  or  offered  in  evidence.  I  considered  this  as  distinguish- 
able from  the  common  case,  because  the  possession  of  one  tenant  in  comidpn 
was  the  possession  of  another,  as  the  receipt  of  rent  by  one  is  ^  sufiicient  re- 
ceipt by  the  other  to  prevent  his  being  barred  by  the  statute  of  limitations. 
This  was  holden  in  the  case^  of  Coppinger  v.  Keating  on  a  writ 
of  error  from  Ireland^  M.  22  G.  3,  in  a  case  where  one  of  two  brothers  pro- 
fessing the  popish  religion  entered  on  the  death  of  his  elder  brother  upon  lands 
of  which  they  were  tenants  in  common,  in  consequencovof  the  gavellinff  act, 
directing  that  the  lan4s  of  persons  of  that  persuasion  shall  descend  to  all  the 
males  according  to  the  custom  of  gavelkiha,  and  held  them  for  several  years 
until  his  death  :  and  the  Court  determined  that  the  son  of  the  elder  brother 
Was  liot  barred  by  the  statute  of  limitations,  as  the  uncle  was  tenant  in  com- 
mon with  him  under  that  act,  no  actual  ouster  being  found.  There  was  no 
act  proved  in  this  case  to  have  been  done  by  PearsaU  at  the  time  of  the  fine 
levied  to  oust  his  co-tenaot,  or  to  manifest  that  he  held  adversely  to  him. 
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Lb  Blanc,  J.  The  question  is,  whether  any  act  had  been  done  pTevioiu 
to  the  levying  of  the  fine,  to  shew  that  at  the  time  of  the  fine  levied  the  party 
in  possession  claimed  adversely  to^he  lessor  of  the  plaintiff,  or  any  circum- 
stances had  happened  from  whence  the  jury  might  presume  an  ouster  of  his 
co-tenant  ?  The  determination  of  this  case  in  favour  of  the  lessor  of  the  plain- 
tiff will  not  break  in  upon  any  of  the  cases,  where  it  has  been  holden  that 
length  of  time  or  receipt  of  rents  by  one  tenant  in  common,  in  exclusion  of 
another,  may  let  in  the  presumption,  by  the  jury  of  an  actual  ouster  of  bis 
companion.  The  lessor  of  the  plaintiff  was  not  entitled  to  any  rent  till  after 
the  death  of  Mary  Homhlowery  he  claiming  under  an  appointment  to  take 
place  after  her  death.  Up  to  the  time  of  her  death  she  was  entitled,  and 
there  is  no  pretence  to  say  that  she  was  ousted  by  PearsalL  She  died  on  the 
9th  (as  it  now  appears)  of  Marchy  and  the  fine.was  levied  on  the  13th  of 
April.  Then  in  order  to  shew  an  adverse  poSsessioq  within  that  period,  it 
must  eitl^er  appear  that  Peanall  entered  on  her  death  claiming  the  whole,  or 
that  he  did  some  act  to  shew  that  he  claimed  adversely.  But  there  is  no  evi- 
dence of  any  act  done. for  this  purpose,  and  the  only  evidence  of  any  adverse 
claim  is  what  was  said  by  Comberbatch^  the  plaintiff's  attorney,  on  his  cross- 
examination,  that  in  a  cotiversation  with  his  client  long  subsequent  to  the  levyw 
ing  of  the  fine,  the  latter  told  him  that  he. understood  that  the  defendants  claim- 
ed the  whole ;  but  this  is  no  evidence  that  they  clsiimed  adversely  at  the  time 
of  the  fine  levied.  Therefore,  the  case  is  no  more  than  this,  that  one  tenant 
in  commdn,  without  ousting  his  companion,  or  setting  up  any  adverse  claim, 
levies  a  fine  of  the  whole  in  1796,  and  afterwards  receives  all  the  rent.  Pri' 
ma  facie  the  receipt  of  rent  by  one  tenant  in  common  shall  be  takea  to  be  for 
all,  and  according  to  the  right ;  and  it  rests  upon  him  to  shew  that  it  was  re- 
ceived for  himself  only.  Of  this  there  is  no  evidence.  The  levying  a  fine 
of  the  whole  by  one  his  been  settled  to  be  in  itself  .no  ouster  of  the  other : 
and  nothing  appears  to  shew  that  at  the  time  it  was  levied  Pearsall  claimed 
adversely  to  the  lessor.  Thereforev  there  was  no  evidence  to  leave  to  the  jury 
from  whence  to  presume  an  actual , ouster  at  the  time  of  the  fine  levied. 

Rule  discharged  for  entering  a  Nonsuit. 


Rice  t;.  Chate. 

lEait,  679,    Jane  16,  1801. 


T)ie  captain  of  a  troop  lor  which  forajge  ia  famiahed  iW  the  orders  of  a  clerk  appointed  bv 
anch  captain  is  net  liable  in  an  action  for  money  had  and  received  lor  anch  wngB,  thoivh 
present  with  the  trobp  at  the  time;  it  not  appearing  that  he  had  received  any  money  ror 
this  porpoae  from  the  paymaster,  to  whom  it  b  issued  by  Government,  and  noon  whom  the 
captain  is  entitled  to  draw  ibr  a  certain  sum  regulated  by  the  retnins  of  the  preoeding 
month. 

THIS  was  an  action  for  goods  sold  and  delivered,  and  for  money  had  and 
received,  tried  at  the  l^st  assizes  for  Horsham  before  Heathy  J.  The  plaintiflf's 
demand  was  for  fomge  supplied  by  him  at  different  times  to  the  mimpshire 
Fencible  Cavalry  at  Brighton  from  the  15th  of  October  1799  to  May  1800; 
and  the  only  question  was.  Whether  the  defendant  were  liable  for  it  ?  Beed^ 
the  quarter-masfter  of  the  troop,  said,  that  he  was  appointed  by  the  defendant 
to  be  clerk  of  the  troop  at  the  salary  of  10/.  a-year.  He  proved  the  amount 
of  the  oats  delivered  by  the  plaintin  to  the  use  of  the  troop,  and  that  the  oats 
were  delivered  according  to  the  orders  of  the  defendant  as  commanding  officer 
of  the  troop,  the  same  having  been  purchased  by  the  witness  by  the  express 
direction  of  the  defendant.  That  Hunt  was  the  paymaster  of  the  troo^  for 
the  last  two  years  and  a  half;  and  that  he  the  witness  had  paid  the  plaintiff 
several  sums  W  bills  on  the  paymaster.  The  plaintiff  received  orders  to 
draw  biUs  on  mint,  and  was  paid  at  difibrent  times  by  him.    The  plaintiff 
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jihA  otherft  wlio  mipptied  the  troop  were  to  be  paid  monthly,  bnt  Hunt  had  not 
poAA  at  all  since  October  1799.  The  drafts  were  of  this  sort :  "  27th  January 
1800.  Two  months  after  date  pay  John  Rice  or  order  316i.  value  in  oats  by 
Alexander  Reed  ;**  addressed  to  W.  Hunt,  Esq.  and  accepted  by  him.  In  the 
latter  end  of  October  1799,  the  defendant  was  recruiting  at  Basingstoke,  and 
came  to  Brighton  on  the  8th  of  Notemher  following.  The  defendant  was  in 
Brighton  for  three  or  four  weeks,  and  was  detached  to  Arundd  in  the  De- 
eember  of  the  same  year.  About  24th  January^  the  defendant  retunied,  and 
staid  at  Brighton  till  his  re^ment  was  disbanded.  Hunt  wacr  appointed  pay» 
master  in  1797  by  the  commander  in  chief.  He  had  been  slacK  in  his  pay- 
ment^ for, some  time,  and  at  last  absconded ;  which-  was  the  occasion  df  the 
present  suit.  The  witness  h^d  received  cM-ders  from  the  defendant  to  draw 
bills  on  the  paymaster  and  on  his  agent  too,  which  were  paid.  Evidence  was 
also  given  of  bills  drawn  by  ihe  defendant  on  the  paymaster  in  favour  of  va- 
rious persons  who  had  furnished  articles  for  the  troop.  At  Brighton  the 
clerk  drew  bills  as  usvUA  for  the  defendant,  and  received  money  for  a  long 
time  after  the  new  regulation  (in  July  1797  as  to  the  appointment  of  the  pay- 
masters) both  from  the  defendant  and  from  the  paymaster.  The  clerk  applied 
twice  by  letter  to  the  defendant  at  Arundel  and  Brighton  for  money  for  the 
use  of  the  troop.  >  He  also  proved,  that  Hunt  the  paymaster  was  indebted  to 
the  def(^ndant  in  400/.,  and  the  regiment  was  indebted  to  Hunt  in  700Z.  Thai 
Hunt^s  credit  was  so  bad  that  no  person  would  have  trusted  him  for  201.  Be- 
fore the  new  regulation  the  colonel  appointed  the  paymaster,  and  the  officers 
Were  liable  for  his  deficiencies.  By  tne  new  regulations  the  commander  in 
chief  a|>points  the  paymaster,  and  the  field  officers  and  captains  are  no  longer 
responsible*  However,  the  same  practice  continued  after  as  existed  before  tnis 
reflation,  namely,  that  the  captains  of  each  troop  drew  on  the  paymaster 
bifis  for  the  pay,  forage,  and  quarters  of  the  troop.  The  two  sureties 
'fot  the  paym'aster  Hunt  were  Colonel  Dacre  and  Colonel  Everitt,  For  the 
defendant  it  was  proved,  that  on  the  8th  October,  the  defendant  was  recruiting 
at  Basingstoke,  and  remained  there  till  the  3d  of  November  following.  He 
was  at  Brighton  on  the  10th  of  November,  and  on  the  24th  of  the  same 
month.  That  from  1st  of  December  to  the  19th  of  January  he  was  with  a 
detachment  at  Arundel.  He  was  there  likewise  on  the  28th  of  January^ 
and  staid  till  the  2d  of  Februflry,  and  then  bad  leave  of  absence.  He  was  at 
Brighton  on  the  1st  of  March.  That  on  the  20th  of  February,  Hunt  ab- 
sconded. That  the  lieutenant  next  in  command,  in  the  absence  of  the  cap- 
taiiji  of  the  troop,  ^gns  the  accounts  and  payments,  and  the  pay  list,  con- 
taining the  extra  fooa  to  the  hordes.  On  that  return  the  paymaster  is- 
sues 3ie  money.  The  pay  list  is  the  voucher  of  the  last  issue.  There 
Was  a  committee  of  paymasters,  whereof  the  defendant  was  one,  after  the 
iBibscondin^  of  Hunt  who  regulated  the  accounts.  The  counsel  for  the  plain- 
tifif,  admitting  that  there  was  no  express  undertaking  for  the  payment,  con- 
tended that  he  was  entitled  to  recover  on  the  count  for  money  had  and  received; 
relying  on  the  state  of  the  paymaster's  accounts  as  proved  by  Beed.  The 
learned  Judge  directed  the  jury  to  find  the  verdict  for  the  defendant,  but  they 
found  a  verdict  for  the  plaintiff  to  the  extent  of  his  demand.  And  a  rule  m- 
ti  having  been  obtained  for  a  new  trial, 

Adam  and  Marryat  shewed  cause,  and  contended  that  this  case  differed 
from  Myrtle  v.  Beaver,  ante,  135,  which  was  an  action  of  the  same  kind ;  for 
there  the  defendant  the  captain  of  the  troop^  for  which  the  goods  were  fur- 
nished, was  absent  from  his  troop  the  whole  time  on  duty  in  another  quarter, 
and  another  officer  exercised  the  command  and  gave  the  orders  for  the  sup- 
ply. Whereas  here  the  defendant  was  present  in  command  from  time  to 
time,  and  actually  ^ave  the  orders  to  the  clerk  of  the  troop  whom  he  had 
appointed)  and  whose  duty  it  was  to  provide  the  necessary  foraffe.  [Lord 
Kenyan  observed,  that  the  phintiff  had  taketi  damages  for  his  whole  demand, 
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including  articles  furnished  while  the  defendant  was  absent.  But  the  coun- 
sel offered  to  deduct  so  much  as  the  particular  articles  amounted  to.]  They 
then  renewed  the  same  afguments  as-  wei4  before  urged  in  the  case  referred 
to,  in  order  to  shew  that  the  captain  or  commanding  officer  of  the  troop  was 
the  person  liable  to  answer  such  demands :  and  they  added,  that  the  paymas- 
ter was  no  more  than  the  banker  to  each  captain  for  the  appropriated  sum 
for  which  each  was  entitled  to  draw  upon  him  after  it  was  issued  by  gorem-  ^ 
ment. 

Shepherd^  Serjt  and  Harrison,  contra,  were  stopped  by  the  Court. 

Lord  S^ENTeiY,  €.  J.  To  be  sure  this  case  is  ditferent  in  the  respect  mention- 
ed from  the  case  referred  to.  But  I  cannot  conceive  how  the  captain  of  a  troop 
can  be  personsally  responsible  for  the  forage  furnished  to  the  troop,  whether 
he  have  received  any  money  for  that  purpose  or  not.  It  is  admitted,  that  the 
goods'*were  not  furnished  upon  his  express  undertaking.  They  were  ordered 
by  the  clerk,  who  r^eives  his  orders  from  whatever  officer  happens  to  be  in 
the  command  at  the  time.  But  it  is  notorious  to  all  parties,  that  he  does  not 
contract  as  an  individual,  but  on  'the  behalf  of  government.  And  govern- 
ment, it  appears,  provides  money  for  this  very  purpose,  which  is  issued  from 
time  to  time  to  the  paymaster  of  the  regiment.  The  parties  who  furnish  the 
goods  know  that  the  money  is  not  come  out  of  the  pocket  of  the  captain  of 
Uie  troop(l).  Then  the  paymaster  not  having  paid  this  money  over  to  the 
defendant,  how  can  we  say  that  the  money  has  been  had  and  received  by  him 
to  the  plaintiff's  use,  when  no  money  whatever  has  been  received  by  the  de- 
fandant.     The  consequence  is,  there  must  be  a  new  trial. 

Rule.absolute(a)(2). 

(1)  M<Mt  of  this  elaM  of  eaiet  torn  opoD  a  qnestioD  of  fact.  Whether  the  defendant  eon-  >- 
tFBCted  with  the  officer  npon  h|^  per$onal  retpoDmbility;  or  upon  the  reapoDsibiHty  of  the  prin- 
cipal. This,  in  M*William$  v.  fVillU^  1  Waah.  199,  which  waa  an  action  of  indtbiiaiut 
assumpit  for  the  use  and  occtkpatioo  of  a  racefield,  it  appeared  that  the  defendant  wnji  treaa- 
Qrer  of  a  society  called  Ae^*  Jockiu  Clubtnnd  hired  the  race-field,  of  the  defends  dY  foir  the 
nee  of  the  Clnb,  hot  b&und  himatlf  penonally  to  perform  the  agreemeilt.  tt  was  held  that 
he  vraa  liable.  So  in  Sheffield  v.  Wateon,  I  Caines  69,  which  was  aeeumftU  foriabenr  and 
materiaUi  m  making  two  drafts  and  models  for  a  frigate,  at  the  reqoeat  of  the  defendant,  who 
was  navy  agent  of  the  general  government,  and  pnSltcly  known  to  be  sach,  the  oonrt  inferred 
fiom  the  natvre  of  the  tmnsactran  that  it  waa  the  nndentanding  of  the  partiea  th^t  Ibe  de- 
fendant should  be  personally  liable,  and  accordingly  anbjected  him.  Bot  in  Hogdeon  v.  /)mp- 
<er,  1  Craneh  846.  865,  the  court  regarded  the  contract  aa  entered  into  with  a  view  entirely 

to  government,  and  therefore  held  tmit  its  obligation  waa  oa  the  government  only.  Qn  tlie 
aame  principle  it  was  held  in  Bainhridger,  DownUt  6  Mass.  Rep.  258.  that  the  eommander 
of  a  gon-boat  in  ihe  service  of  the  UuUed  Statet  eonld  not  mamtara  an  aetien*^  hi  hia  own 
name  agannt  a  anrety  for  a  aeaman-  eoKsted  on  hoard  of  anch  veesel;  bat  that  die  remedy 
waa  ezdasively  in  the  name  of  the  United  Siafee. 

(a)  There  vraa  another  case  of  Rice  v.  EveriU^  determined  at  the  same  time,  which  waa  <- 
an  action  broogbt  by  Che  same  plaintiflT  against  the  colonel  of  the  same  regiment  for  forage 
fnniished  to  his  own  parttenlar  troop.  The  evidence  waa  in  general  the  same  as  in  the  other 
ea8e'..Bat  here  it  appeared  that  thoogh  the  defendant  had  not  drawn  npon  the  paymaster  of 
the  regiment  for  the  particnlar  anm  iii  demand,  and  so  he  conld  not  be  said  to  hi^ve  reseiv.ed 
that  som  to  the  plaintiff's  use;  yet  the  defendant  being  indebted  to  the  paymaster  on  the 
balance  of  his  own  private  account  with  him  to  the  amount  of  two  thirds  of  the  plaintiff  *a 
demand,  and  being  also  sorety  for  the  paymaster  tQ  Government,  and  the  paymaster  having 
abaconded  m  a  slate  of  insolvency,  the  Court  refused  to  set  aside  ti  verdict  recovered  by  the 
plaintiff  for  the  amount  of  hia  debt,  aa  the  defendant  waa  liable  in  some  shape  or  other  for 
the  paymaater'a  default,  an4  jnatice  had  npoo  the  whole  been  done  by  the  verdict 

(2)  [The  Supreme  Court  of  Pennsylvania  have  held  that  there  can  be  no  recovery  agaiaft 
a  public  officer,  on  his  public  contract,  except  on  the  moat  clear  and  satisfactory  evidence  of 
an  absolute  and  unqualified  engagement  to  be  personajhr  anawerable.  Cook  v.  Irvine^  5  S.  8t 
R.  497.  Nor  does  the  eiicumatance  of  a  diabursing  officer  of  the  State  haviM  received  mo- 
eey  and  erroneonaly  paid  it  to  another  person  than  the  pUintiff,  render  the  officer  liable  to  aa 
action.     JVeet  v.  Jon^,  9  W.  27. 

The  aame  principle- is  to  be  found  in  the  New  York  caeea.  Jl^x  t.  Drake^  8  Cewta,  191. 
Oiborne  v.  Kerr.  13  Wend.  179.^W.] 
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The  King  v.  John  Gilbert. 

1  East,  688.    June  17, 1801. 

Indietnieiit  for  eqgroMiiig  a  gnat  ^uawtUy  of  fish,  gun^  and  ducki,  held  bad,  without  spe- 
cifying t$e  qnanth/  of  each. 

AN  indictment  charged  thut  the  defendant  on,  &c.  at,  &c.  did  ingross  and 
get  into  his  hands  by  buying  of  and  from  divers  persons  unknown  a  great 
quantity  ofJuh\  geese,  arid  ducks,  to  the  intent  to  sell  the  same  again ;  to  the 
evil  example,  &c.  and  against  the  peace,  &c. ;  and  being  removed  by  certiorari 
into  this  Court,  the  defendant  demurred  generally ;  and  objected,  amongst 
other  matters,  that  no  quantity  was  specified  of  the  several  articles  charged 
to  be  engrossed. 

Wood  (being  called  upon  to  support  the  indictment)  referred  to  JJ.  v.  Tracy^ 
6  Mod.  32,  where  it  was  said  by  Powell,  J.  that  an  indictment  for  engrossing 
magnum  quantitatem  frumenti  was  holden  good  ;  and  this  is  recognized  in  1 
Hawk.  c.  80.  s.  22.     Sed 

Per  Curiam.  There  are  many  authorities(a)  to  shew  that  this  form  of  in- 
dictment is  bad :  it  includes  several  things,  as  fish,  geese,  and  ducks,  without 
ascertaining  the  quantity  of  each. 

Gumey  in  support  of  the  demurrer.  Judgment  for  the  Defendant. 


The  King  i;.  Munday  and  Others. 

1  East,  ft84.    Jane  It,  1801. 

Hie  objects  of  a  charitable  fouDdatioii  in  the  actual  occnmtion  of  the  alqis-honse  and  lands 
for  their  own  benefit  in  the  manner  prescribed  by  the  rnles  of  the  institution,  and  liable  to 
be  dismissed  for  any  breach  of  soch  rules,  are  rateable  in  respect  of  such  occnpation. 

JOHN  MUNDAY wnd  several  others  named  appealed  to  the  quarter 
sessions  of  the  county  of  Essex  against  a  rate  made  for  the  relief  of  the  poor 
of  the  parish  of  Febied  in  that  county.  The  Sessions  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

Richard  Lord  Rich  having  founded  a  corporation  in  the  parish  of  Felsted, 
in  the  county  of  Essex  for  the  relief  of  the  poor  there,  called  chaplains,  paro- 
chians,  and  wardens  of  Felsted,  and  having  endowed  them  with  certain  lands 
for  that  purpose,  and  for  the  support  of  a  school  therein,  by  indenture  dated 
the  27th  of  September  7th  of  Elizabeth*,  granted  to  the  corporation  and  their 
successors  a  messuage  called  Colliers,  situate  in  Felsted,  and  twenty  acres  of 
land,  with  a  wood  of  four  acres  in  the  said  parish  :  and  likewise  the  rectory 
of  Braintree  in  the  said  county  ;  for  certam  uses  to  be  declared  by  the  said 
Lord  Rich  in  a  certain  indenture.  Lord  Rich  accordingly  by  indenture,  dated 
the  28th  of  December  in  the  same  year,  reciting  the  former  deed,  and  that  he 
had  appointed  for  ever  the  said  messuage  for  an  alms-house,  for  the  only  relief, 
dwelling,  habitation,  and  lodging  of  five  poor,  old,  weak,  impotent,  or  lame 
persons,  as  well  men  as  women,  and  also  for  one  grave  woman  to  attend  them, 
each  to  be-  nominated  and  placed  from  time  to  time  by  him  and  his  heirs,  and 
there  to  remain  during  their  natural  lives,  to  the  intent  that  they  the  said  five 
poor  alms-folks  for  the  lime  being  should  daily  come  to  church,  &c.;  ordained 
and  declared,  that  there  should  be  and  continue  from  time  to  time  in  the  said 
messuage  five  such  poor  men  and  women,  ice,  and  one  grave  woman  to  attend 
them,  and  to  prepare  their  meat  and  drink,  &c.;  which  said,  six  persons  should 
■ —     ■  —  -       ■■  ■        / — — •  ■  -■  - 

(a)  Cro.  Car.  881.  Awm.  an  indictment  for  engrossing  magnum  quantUaUm  tiraminis  H 
/gem  was  cniaslied,  fornot  mentUMimg  how  many  loadr  of  each.  Sofor  selling  divtrsos 
Quanfitalet  of  beer.    A.  v*  6td^,  1  Stra.  497,  and  vide  2  Hawk.  eh.  25.  a.  74. 
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have  freely  during  their  lives  their  dwelling  chambers  and  lodging  in  the  said 
alms-house,  with  such  relief,  profit,  and  necessaries,  and  in  manner  and  form 
as  should  be  therein  declared.  It  was  further  declared,  that  Lord  Rich  and 
his  heirs  should  be  perpetual  patrons  of  the  foundation.  And  that  if  any  of 
the  six  persons  shomd  die  or  be  justly  removed,  then  Lord  Rich  and  his  heirs 
should  appoint  and  place  one  ouer  man  or  woman  of  the  sort  aforesaid  in 
their  place,  in  manner  and  form  as  the  persons  so  dead  or  removed  had  pos* 
sessed  or  enjoyed :  and  in  de&ult  of  such  appointment  by  Lord  Rich  or  his 
heirs,  the  chaplain  and  church-wardens  of  Felsted  for  the. time  being  should 
appoint  for  that  turn  only.  It  then  gave  the  patron  upon  report  of  the  chap- 
lain or  churchwardens,  a  power  of  removal  in  certain  cases  of  misbehaviour, 
or  in  case  of  wilful  wasting  of  the  property,  or  conveying  it  away,  or  upon 
marriage,  or  keepisig  any  children  in  the  said  house.  And  further  it  was  de- 
clared, that  the  said  five  poor  alms-folk  and  woman  attendant  should  possess, 
enjoy  and  us^  from  time  to  time  for  ever,  by  the  sufierance  and  permission  of  the 
said  chaplain,  parochians,  &c.  such  several  lodgings  in  the  said  alms-house 
freely  and  quietly  as  to  every  of  them  from  time  to  time  were  appointed  by  the 
patron,  &c.:  and  also  should  possess,  use  and  enjoy  all  together,  by  the  said  pef- 
mission,  the  hall,  kitchen,  buttery,  cellars,  bafns,  &c.  and  all  profits  and  com- 
modities to  the  said  alms-house  belonging.  And  that  the  said  chaplain,  paro- 
chians, &CC.  should  from  time  to  time  permit  the  said  five  poor  folk,  &c.  to  have, 
hold,  use,  possess,  and  enjoy  their  several  dwellings,  and  the  said  hall,  kitchen, 
&c.  and  all  other  the  said  profits,  and  also  further  to  have,  occupy,  and  use  the 
said  two  crofts,  pastures,  tythe  hay,  and  the  said  wood  specified  in  the  said 
deed  of  the  said  27th  September^  7th  of  Elizabeth,  with  such  kinc  and  cattle, 
with  the  increase  of  the  same,  as  the  said  five  poor  alms-folk,  &c.  for  the  time 
being  should  bring  up  upon  the  same,  in  manner  and  form  as  Lord  Rich 
should  order:  and  also  should  permit  the  said 'five,  &c.  for  their  fuel, 
to  be  spent  in  the  said  alms-house  for  their  relief,  as  well  to  bake,  6cc. 
and  to  prepare  meat,  &c.  and  other  necessaries  convenient  for  their  re- 
lief; to  take,  out  down,  and  carry  away  to  the  said  alms-house  for  the 
causes  aforesaid,  to  their  use  and  profit  yearly,  one  rood  of  the  said  wood  call- 
ed Enfield*s  Wood^  to  be  spent  only  on  the  said  alms-house ;  and  also  to  lop, 
crop,  and  shred  the  growing  in  or  upon  the  premises,  without  felling  any  oaks, 
ashes,  &c.  or  other  trees  above  the  growth  of  25  years,  except  they  be  rotten, 
without  hindrance,  let,  or  interruption  of  the  said  chaplain,  parochians,  &c. 
Lord  JStcA  also  ordained,  that  the  said  five  poor  folk  for  the  time  being  (or  in 
their  default,  the  said  chaplain,  parochians,  &c.  out  of  their  wood)  should 
yearly  fence  and  preserve  the  said  rood  of  wood,  to  be  so  felled  and  carried 
away,  at  their  own  proper  costs  and  charges.  Lord  Rich  also  gave  to  the 
.said  five  poor  folks  and  woman  six  good  kine,  to  be  used  and  employed  to  and 
for  their  relief,  (out  of  which  the  stock  was  to  be  kept  up  for  ever,)  by  the  advice 
of  the  chaplain  and  wardens,  and  of  the  farmer  of  the  manor  of  Fdsted  for 
the  time  being.  And  he  directed  that  the  said  poor  should  yearly  sell  one 
cow  of  the  said  kine  to  their  only  use,  profit,  and  commodity,  to  be  employed 
to  their  better  and  further  relief;  and  also  yearly  bring  up  one  cow-calf  for 
the  increase  of  their  said  flock;  and  further,  that  the  said  poor  alms-house 
folks,  &c.  should  be  ordered  and  goverlied  in  all  things  by  the  advice  and 
consent  of  Lord  Rich  and  his  heirs,  (or  in  their  default  by  the  chaplain  and 
wardens,  &c.)  not  repugnant  to  any  article,  &c.  in  these  presents.  And  if 
any  of  the  said  pOor  folks  or  women  would  not  be  ordered  and  governed  in 
form  aforesaid,  they  should  be  removed  and  put  out  from  his  or  her  room  and 
place,  lodging  and  living,  6cc,  as  if  the  party  so  refusing  were  dead.  But 
their  several  payments  of  money  to  them  they  were  to  use  and  dispose  of  at 
their  own  pleasure  without  control. 

The  appellants,  being  such  poor,  old,  weak,  impotent,  and  lame  persons,  were 
r^;ularly  appointed  to  the  said  charity,  pursuant  to  the  said  deed  of  the  28th 
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of  December  1565,  The  rete  in  qu^stioo,  dfttei  IQtb  Jkoemier  18Q0,  wa^  m 
follows : 

Messrs.  Munday^  Low^  Drakemood^  Hicks^  Beeze^  and  Thorp, 
fheAliD^houw)     Total  Rental.    >     f'-J 

At  the  time  of  the  rate  being  made  they  were  in  the  occupation  of  Uie  9aid 
messuage  palled  Colliers,  and  the  said  twenty  acres  of  land  and  four  acres  of 
wood  ground  in  Felsted,  conydyed  by  the  deed  of  the  27th  September,  7th  of 
Elizabeth,  and  paid  a  labourer  for  making  hay  and  cutdng  their  wood,  and 
disposed  of  both  to  their  own  use.  They  also  kept  six  cows  upon  the  same 
lands,  weaned  a  calf,  and  sold  a  cow  every  year,  according  to  the  direction$ 
in  the  said  deed  of  the  2Sth  oi' December  ;  and  of  ^  the  other  calves  and  of  the 
milk  they  disposed  at  their  own  pleasure. .  At  the  time  at  which  the  appel- 
lants were  appointed  they  were  not  parishioners  of  Felsted.  The  premises 
are  of  the  annual  value  at  which  they  are  rated,  a^d  were  never  rated  before. 
The  visitor  of  the  said  alms-house  has  frequently  granted  additional  relief  to 
the  said  appellants. 

Pooley  and  Bosariquet,  in  support  of  the  rate,  contended  that  the  alms-house 
and  lands,  being  themselves  rateable  property,  were  liable  by  the  express  provi- 
sion of  the  Stat.  43  Eliz.  c.  2.  s.^  1,  to  be  rated  in  the  bands  of  the  occupiers^  if 
any  such  there  were ;  provided  it  could  be  shewn,  according  to  the  construction 
which  had  been  put  upon  that  statute,  that  the  persons  rated  were  in  the  ben- 
eficial occupation  of.  the  property  on  tl^eir  own  account.  Lord  Bolt  said, 
Salk.  527,  Uiat  "  hospital  lands  were  chargeable  to  the  poor  as  well  as  others : 
for  no  mab  by  appropriating  his  lands-  to  an  hospital  could  exempt  the^i  from 
taxes  to  whicn  they  were  subject  before,  and  thereby  throw  a  gresiter  burthen 
on  his  neighbours."  In  R.  v.  Su  Luke's  Hospital,  2  Burr.  1053.  1  Blac 
249.  S.  C,  there  was  no  doubt  made  hut  that  the  property  itself  was  rateable, 

frovided  an  occupier,  in  the  sense  before  described,  could  be  found.  But 
lord  Mansfield  shewed,  l$t,  That  the  trustees  could  not  be  considered  as  such, 
because  they  had  no  beneficial  interest  in  it,  and  were  mere  instruments  of 
conveyance.  Nor,  2dly,  the  servants  attending  the  hospital,  they  not  having 
separate  and  distinct  apartments  assigned  to  tbeir  use,  as  in  the  case  of  Chelr 
sea  Itospital{a),  and  other  charitable  foundations.  Nor,  3dly,  the  unhappy 
objects  of  the  charity.  T^®  same  determination  was  made  in  the  case  of  St, 
Bartholomew's  Hospital,  4  Burr.  2435.  And  again,  in  R.  v.  Waldo,  Cald. 
358,  the  defendant,  who  had  placed  ten  poor  children  in  a  house  belonging  to 
him,  and  employed  a  woman  there  as  a  servant  to  superintend  and  instruct 
them,  was  holden  not  rateable  in  respect  of  such  property,  inasmuch  as  he 
made  no  profit  of  the  building,  but  applied  it  solely  to  charitable  purposes. 
All  these  cases  went  upon  one  or  other  of  these  principles,  either  (that  the 
parties  rated  were  not  tne  occupiers  of  the  property-,  which  is  necessary  within 
the  letter  of  the  statute  of  Elizabeth  to  make  them  rateable ;  or  they  were  not 
the  beneficial  occupiers,  and  were  therefore  not  within  the  spirit  of  the  law : 
for  whese.no  profit  is  derived  from  the  occupation,  it  is  the  same  as  if  there 
was  no  occupier.  Other  cases  have  been  decided  on  the  same  principles. 
The  Master  and  Fellows  of  Catherine  Hall  Cambridge,  Cowp.  79,  were  hold- 
en  rateable  for  buildings  occupied  by  the  servants  of  the  college  for  their  ben- 
efit, although  that  is  in  truth  a  charitable  foundation.  So  the  lessee  of  a  pri- 
vate building  appropriated  to  be  used  as  a  chapel,  Robinson  v.  Hyde,  Cald. 
310,  makiiig  a  profit  of  it  Iq  ^that  shape,  wIeis  deemed  rateable  in  respect  of 
sruch  profitable  use.  In  like  manner,  a  royal  park,  though  not  rateable  while 
in  the  possession  of  the  crown,  yet  becomes  so  in  the  hands  of  the  ranger(3), 

(a)  Vide  Euf€  v.  Smallpace^  2  Burr.  1069. 

{b\  Lord  Bute  v.  Grindall  ttnd  anoth»r,  1  Tenn  Rep.  888. 
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by  whom  it  is  made  pinofitable.  But  stables  rented  bjr  the  colonel  of  a  Tegi*- 
ment  for  their  use  are  not  liable  to  be  rated,  2  Term  Rep.  372,  because  ^thete 
are  no  beneficial  occupiers.  In  R.  t.  Hurdis^  3  Term  Rep.  497,  however,  a 
master  gunner  having  the  exclusive  occupation  (of  all  but  one  room)  of  a  bat- 
tery-house, though  removable  at  the  pleasure  of  the  crown,  and  so  far  a  strongs 
er  case  than^ihis,  was  deemed  liable  to  be  rated  in  respect  of  such  exclusive 
occupation.  And  Ashhursty  J.  there  said,  tbat  if  any  officer  of  an  hospital 
hold  any  part  of  the  hospital  lands  ^  ku  own  eonvenience,  he  becomes  ratea- 
ble in  respect  thereof.  In  R.  v.  SusaniUih  Field,  6  Term  Rep.  587,  though 
the  defendant  was  found  by  the  Sessions  to  be  the  oocupier^  yet  that  was  mere- 
ly as  a  conclusion  of  law,  which  they  meant  to  submit  to  the  judgment  of  the 
Court  upon  the  facts  statied ;  and  there  it  appeared  that  she  was  merely  em- 
ployed as  a  servant  by  the  Phthmihropie  Society  to  superintend  the  education  of 
the  children  there ;  that  she  had  no  distinct  apartments  besides  her  bedroom,  and 
was  not  allowed  to  have  any  person  there  with  her ;  that  she  was  removable  at 
the  pleasure  of  her  employers,  and  in  short  had  no  beneficial  occupation  in  her 
own  right,  buf  merely  as  a  servant.  But  in  R.  v.  Catty  6  Term  Rep.  332,  Where 
'  it  was  shewn  that  a  schoolmaster,  who  had  a  similar  employment  under  a  char- 
itable trust,  had  the  exclusive  possession  of  a  house  Where  he  and  his  family 
resided,  and  the  use  of  a  garden,  the  Court  had  no  doubt  but  that  he  was  liable 
to  be  rated  for  them.  Now  here  there  is  an  actual  occupation  of  the  property 
rated  by  the  objects  of  the  charity  for  their  own  benefit.  They  pay  the  la- 
bourer whom  they  employ,  and  they  dispose  of  the  produce  to  the  best  advan- 
tage for  themselves.  They  manage  the  property  within  the  limits  of  the  trust 
reposed  in  them  in  the  same  manner  as  a  tenant  does  under  the  term  of  his 
lease.  If  the  property  were  leased  to  a  tenant  under  the  same  terms,  reserving 
to  themselves  the  rent,  there  could  be  no  doubt  but  that  such  tenant  would  I^ 
liable  to  be  rated :  then  the  equitable  owners  must  be  equally  liable  if  they 
occupy  it  themselves  instead  of  receivinr  the  rent.  This  case  is  stronger  in 
support  of  the  rate  than  R.  v.  HntdiSy  before  mentioned ;  for  these  persons 
are  not  mere  tenants  at  will;  they  cannot  be  turned  out  without  some  miscon- 
duct or  breach  of  the  rules  prescribed  to  them.  Each  has  an  exclusive  right 
to  his  own  separate  lodging-room, and  the  rest  they  hold  as  tenants  iu  common. 
There  is  no  more  reason  in  law  for  exempting  them  from  being  rated  than  the 
masters  and  fellows  of  colleges,  which  are  charitable  institutions.  It  might 
as  well  be  contended  that  if  any  individuid  held  an  estate  by  the  gif^  of  an^ 
ther  from  motives  of  charity,  he  would  not  be  liable  to  be  rated  for  it;^  No 
exception  of  this  sort  is  introduced  into  the  stat.  43  Eliz. :  and  where  the 
legislature  intended  to  exempt  this  species  of  property  they  have  done  so  in 
terms,  as  in  the  land-tax  acts  in  certain  cases. 

'  Trotoer  and  Wingfiddy  contra,  said,  that  this  was  the  first  instance  of  an 
attempt  to  mte  the  objects  themselves  of  a  charity ;  and  though-  the  express 
point  had  never  been  judicially  decided,  yet  in  alli  the  cases  which  had  occur- 
red of  hospitals  and  other  charitable  institbtions,  it  had  been  assumed  as  an 
incontrovertible  position  that  the  poor  persons  themselves  for  whose  benefit 
the  property  was  appropriated  were  not  liable  to  be  rated.  The  non-existence, 
therefore,  of  ^ch  a  species  of  rating  furnishes  a  strong  argument  against  the 
adoption  of  it.  Then  what  is  there  in  the  present  case  to  distinguish  it  ? 
The  poor  persons  have  indeed  separate  lodging-rooms ;  but  that  was  the  case 
of  5.  Field  ;  5  Term  Rep.  587,  and  every  thing  else  is  occupied  by  them  in 
common,  as  in  all  other  hospitals  and  almshouses.  They  have  not  an  exclu- 
sive possession  of  the  land  ;  for  if  they  omit  to  do  what  is  required  by  the 
trustees  or  the  charter  of  their  institution,  the  trustees  are  to  do  it  for  them. 
They  are  liable  to  be  turned  out  for  any  misconduct  or  disobedience  of  the  or- 
ders of  the  patron  or  trustees,  and  also  for  the  breach  of  other  positive  regu- 
lations. It  IS  true,  that  this  property  falls  within  the  general  description  of 
rateable  property  in  the  statute  43  Eliz.,  bat  &ere  are  several  necessary  ex« 
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eeptions  not  included  in  the  words  of  the  statute,  whidi  have  always  beeti  ad- 
mitted, such  as  lands  in  the  possession  of  the  crown,  the  scites  of  hospitals 
and  the  like  under  the  superintendence  and  mangement  of  the  trustees.  Ano- 
ther necessary  exception  is  where  such  property  is  managed  hy  the  poor  ob- 
jects themselves  under  the  control  of  the  founder  or  trustees.  For  the  primar 
ry  object  of  that  statute  was  to  make  persons  of  ability  contribute  to  the  nec- 
essary maintenance  of  the  poor '  therefore,  where  property  is  altogether  de- 
voted to  this  purpose,  it- is  absurd  to  require  that  a  part  of  jt  should  be  so  ap- 
propriated. Persons  of  this  description  can  never  be  considered  as  having 
that%bility  to  provide  for  others  which  the  statute  was  intended  to  enforce. 
It  is  true,  that  such  lands  in  the  hands  of  tenants  are  rateable,  because 
the  occupation  of  a  tenant  is  necessarily  supposed  to  be  a  beneficial  occupa- 
tion, and  the  tax  is  therefore  levied  upon  his  personal. gains,  and  not  upon  the 
fund  appropriated  to  the  charity.  For  this  reason,  it  is  admitted  that  the  same 
lands  in  the  hands  of  the  trustees,  who  themselves  derive  no  profit,  are  not 
rateable.  Then  what  difference  can  there  he  whether  the  trustees  receive 
the  profits  in  the  first  instance  and  apply  them  to  the  relief  of  the  objects  of 
the  charity,  or  whether  these  latter  gather  the  profits  themselves,  accountable 
to  the  trustees  for  the  due  application  of  them.  The  benefit  is  not  greater 
to  them  in  the  one  instance  than  in  the  other;  and  therefore,  the  rating 
them  because  they  are  beneficial  occupiers,  instead  oi  beneficial  receiv- 
ers,, is  a  disdnction  in  sound  and  not  inv  substance.  The  case  of  the 
servants  or  officers  of  charitable  institutions  who  have  distinct  occi^pation 
of  apartments  or  lands  for  their  own  benefit  is  very  difierent;  for  they 
are  not  the  objects  of  the  charity,  and  therefore  theirs  is  properly  speak- 
ing a  personal  beneficial  occupation ;  and  like  the  case  of  a  tenant  the 
tax  is  levied  upon  their  individual  ability  in  respect  of  such  benefit,  and 
is  not  withdrawn  from  the  objects  of  the  charity.  But  every  tax  drawp 
from  the  poor  persons  themselves  defeats  its  own  object,  and  must  be 
reimbursed  to  them  again  in  another  form.  The  case  of  colleges  and  othr 
er  like  foundations  have  no  similitude  in  their  objects  to  charitable  in- 
stitutions for  the  sustenance  of  the  poor  and  impotent.  They  have  other 
more  varied  and  extensive  objects,  and  partake  more  of  the  nature  of  political 
corporations.  They  are  not  appropriations  of  property  in  aid  of  the  stat  43 
£liz.  like  the  present  institution,  or  like  hospitals,  to  which  this  has  the  near- 
est affinity.  Here  it  is  expressly  found  that  these  persons  are  real  objects  of 
charity ;  and  so  far  from  l^ing  able  to  contribute  relief  to  others  have  stood 
in  need  of  it  themselves  beyond  what  the  institution  affords  them. 

Lord  Kenyon,  C.  J.  The  Sessions  have  told  us  what  the  custom  has  been 
with  respect  to  rating  these  persons  for  the  property  in  question,  an  inquiry 
which  I  should  not  have  thought  it  material  to  make :  for  the  only  roiEitter 
we  are  called  upon  to  .decide  is,  as  to  the  meaning  of  the  statute  of  Eliza- 
beth. Neither  is  the  wisdom  or  propriety  of  rating  these  persons  to  be-  con- 
sidered :  nor  should  I  have  advised  the  parish  officers  to  do  so ;  because  it  is 
probable  that  what  they  take  from  them  in  one  shape  must  be  returned  in 
another.  *  But  the  case  being  here,  we  can  only  deal  with  it  as  the  law  has 
pointed  out  to  us.  The  words  of  the  statute  ^  Eliz.  c.  2,  are  general ;  the 
rate  for -the  relief  of  the  poor  is  to  be  levied  upon  every  occupier  of  lands, 
housesy  &;c.  There  is  no  exception  made  of  hospital  or  other  lands  devoted 
to  charitable  purposes :  and  I  was  anticipated  from  the  bar  in  an  observation 
which  occurred  to  me  to  arise  from  comparing  that  statute  with  the  land-tax 
acts,  that  where  the  legislature  intended  to  exempt  property  of  this  descripr 
tion,  they  have  done  so  in  the  latter  irt  express  words.  When  the  statute  of 
JBlizabeth  was  passed,  poor  rates  had  not  groWn  to  that  calamitous  size  which 
we  have  seen  them  reach  in  our  time  ;  and  parishes  have  not  been  accustom- 
ed to  draw  any  aid  from  small  properties :  but  n6w  contribution*  is  looked  for 
from  every  species  of  property  liable  to  be  rated,  without  regard  to  what  has 
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beea  done  before.  It  id  admitted  here,  that  the  property  itself  comes  within 
the  general  description  of  rateable  property  in  the  statute ;  and  the  only  ques- 
tion is»  Whether  these  persons  can  be  said  to  be  occupiers  of  it  for  their  own 
benefit  Now  what  does  the  case  state  ?  These  persons  plough,  and  sow,  and 
reap,  and  have  every  sort  of  occupation  in  fact  which  any  other  person  can 
have :  and  all  this  for  their  own  benefit.  If  this  be  not  an  occupation  within 
the  statute,  I  know  not  how  far  the  exemption  claimed  may  extend.  Surely 
the  smallness  of  the  benefit  cannot*,  constitute  an  exemption.  Suppose  an 
hospital  endowed  with  laiids  for  a  certain  number  of  persons  who  have  a  pro- 
vision there.  At  first,  perhaps,  it  might  only  have  afibrded  a  small  pittance 
to  each  of  the  numbers.  Shall  it  be  said  that  they  were  not  rateable  then^ 
and  would  pnly  become  so  when  the  revenues  were  increased :  where  is  the 
line  to  be  drawn  ?  But  supposing  that  in  time  it  afiforded  an  income  of  70/. 
or  80/.  a-year  to  each  individual :  shall  it  be  said  that  they  are  not  bound  to 
contribute  any  thing,  because  they  derive  that  benefit  from  a  charitable  insti- 
tution ?  Then  it  is  said,  that  cases  have  decided  that  property  of  this  kind  is 
not  rateable,  because  no  occupier  could  be  founds  but  no  case  has  decided, 
that  where  persons  are  found  in  the  actual  occupation  and  having  a  beneficial 
enjoyment  of  it,  they  are  not  within  the  statute. 

Grose,  J.  It  is  not  the  question  whether  Ji  were  wise  or  meritorious  to 
rate  these  poor  objects ;  but  the  overseers  have  a  right  to  insist  that  they  come 
within  the  description  of  persons  liable  to  be  rated  by  the  stat.  43  Eliz. ;  that 
is,  that  they  are  beneficial  occupiers  of  lands  and  houses ;  and  if  they  do  so,  we 
cannot  say  that  they  are  not  rateable.  But  it  is  asked.  Where  is  the  case 
which  says  that  persons  who  are  the  objects  of  a  charity  are  rateable  ?  I  could 
put  many  cases  where  they  ought  to  be  rated.  For  instance ;  suppose  a  per- 
son gave  1000/.  a-year  amongst  five  persons,  who  were  to  be  selected  as  being 
objects  of  charity ;  should  they  not  be  rated  on  that  account  ?  I  remember 
when  the  case  of  the  Bursar  of  Catherine  Hall^  Rex  v,  Gardner^  Cowp,  79, 
was  decided-  He  was  contehded  not  to  be  rateable ;  but  it  was  determined 
otherwise.  Yet  he  was  an  object  of  charity  in  one  sense,  being  appointed  to 
a  situation  in  a  charitable  foundation  ;  and  I  cannot  distinguish  upon  a  ques- 
tion of  law  between  one  sort  of  charitable  foundation  and  another.  As  to  the 
quantum  of  the  rate,  it  is  a  matter  for  the  Sessions  to  determine. 

Lawbence,  J.  I  am  of  opinion,  that  under  the  circumstances  of  this  case 
it  is  a  good  rate.  The  distinction  has  been  truly  taken  upon  the  cases,  that 
wherever  persons  have  been  found  in  possession  of  property  from  whence 
they  derived  a  benefit  to  themselves,  they  have  been  holden  rateable  as  occu- 
piers. And  all  the  cases  which  have  been  decided  against  the  liabiBty  to  be 
rated  have  either  been  upon  the  ground  that  the  party  rated  was  not  the  oc- 
cupier, or  if  he  were,  that  he  derived  no  benefit  to  himself.  But  it  is  said, 
that  the  objects  themselves  of  a  charity,  thpugh  beneficial  occupiers,  do  not 
come  within  the  meaning  of  the  stat  43  Eliz.,  for  that  the  object  of  the  rate 
directed  to  be  levied  by  that  statute  is  for  the  relief  of  poor  and  impotent  per- 
sons, and  consequently  it  could  not  be  intended  to  levy  the  rate  upon  such. 
But  however  the  persons  rated  might  have  been  poor  and  impotent  at  the 
time  when  they  were  selected  as  objects  of  the  charity,  yet  after  their  ap- 
pointment to  be  members  of  the  foundation  they  ceased  to  be  of  that  descrip- 
tion of  persons,  and  therefore  became  rateable  in  proportion  to  the  property 
so  acquired. 

Le  Blanc,  J.  The  only  question  here  is,  whether  the  Sessions  have  rated 
persons  in  possession  of  rateable  property.  There  is  no  doubt  but  that  the  prop- 
erty is  rateable  within  the  stat.  43  Eliz.  &c ;  and  without  relying  on  the  fact 
found  of  these  persons  being  the  actual  occupiers,  I  think  sufficient  appears 
from  the  other  facts  of  the  case  for  the  Court  to  sfty  that  they  are  properly  to 
be  considered  as  occupiers.  They  occupy  the  property  for  their  own  benefit ; 
and  whether  it  be  more  or  less  beneficial  is  not  an  object  for  out  inquiry.    In 
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other  cases  of  this  sort  the  endeavour  has  been  to  find  oat  whether  the  per- 
sons rated  were  in  the  occupation  of  the  property ;  or  if  so,  whether  they  oc- 
cupied it  for  themselves  or  merely  as  agents  or  servants  for  others,  deriving  no 
benefit  from  it  themselves.  Such  were  the  cases  of  the  hospitals,  and  such 
was  the  case  oMifr.  Weddo^s  chmty ;  and  in  the  last-mentioned  case  the 
Court  considered  that  he  was  not  the  occupier.  But  these  persons  are  in  the 
actual  occupation  of  rateable  property ;  and  there  is  no  exemption  in  their 
favour  in  the  stat  43  Eliz. :  nor  is  there  any  case  which  has  decided  that  per- 
sons of  this  description  occupying  such  property  for  their  own  benefit,  shall 
not  be  rated.  Therefore,  whether  the  benefit  be  more  or  less,  we  must  say 
that  they  are  liable  to  be  rated  in  respect  of  the  occupation  of  such  property. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Aldborough. 

1  tamt,  697.    Jum  17,  1801. 

Tba  ooenpatioii  of  a  eottage  for  40  daya  by  the  leava  of  the  former  toDant,  who  then  went 
oat,  who  onder  an  agreement  with  him  to  pay  the  same  rent  to  the  landlord  which  he  had 
before  done,  bnt  without  any  authority  fromnhe  landlord,  (the  cottage  together  with  other 
nremiMi  oeenpied  at  the  aame  time  being  10/.  a-year  and  upwarda,)  Was  boMen  to  gif« 
the  ocenpier  a  aettlement 

TWO  justices  by  an  order  removed  R.  Hall,  together  with  his  wife  and 
children,  by-name,  from  the  parish  of  North  Walsham  to  the  parish  of  Aid* 
horoughj  both  in  the  county  of  Norfolk.  The  Sessions  on  appeal  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case.  HaU 
the  pauper,  being  legally  settled  in  Aldborough^  rented  and  occupied  a  public 
house  in  North  Walsham  from  the  10th  of  October  1798  till  the  12th  of  De- 
cember  1800,  at  the  yearly  rent  of  9i.  On  the  10th  of  October  1800,  by  virtue 
of  an  agreement  with  Slap,  who  was  tenant  of  a  cottage  in  North  Walsham 
belonging  to  Mr.  Barcham,  Hall  entered  and  occupied  the  cottage,  which  Slap 
then  left,  to  which  Hall  brought  part  of  his  furniture,  and  where  he  occasion- 
ally resided  till. he  was  removed.  Hall  agreed  to  pay  the  same  rent  as  Slap 
had  paid,  which  was  2Z.  125.  6d.  per  annum.  Slap  had  no  authority  from 
Barcham  to  let  this  cottage,  nor  did  he  know  any  thing  of  this  agreement. 
Barcham  was  applied  to  by  R>  Hall  on  the  8ih  of  Nover^er  1800,  when  Bar* 
chant  agreed  that  R,  Hall  should  be  tenant  of  the  cottage,  provided  that  one 
Money  to  whom  he  had  previously  agreed  to  let  it  did  not  take  it,  which  Mo- 
ney  declined ;  and  HaU  continued  in  the  cottage  as  tenant  to  Barcham,  and 
was  to  pay  him  the  same  rent  of  2Z.'l2s.  %d.  from  Michaelmas  1800. 

Hidton  was  about  to  contend  in  support  of  the  orders,  on  the  ground  that 
Jthe  pauper's  possession  of  the  cottage  was  merely  as  a  wrong-doer,  by  conni- 
vance of  the  former  tenant,  whose  term  was  expired,  and  wiUiout  any  author- 
ity from  the  landlord.     But 

The  Court  thought  the  case  too  clear  for  argument ;  tind  that  the  pauper 
l^ned  a  settlement  by  his  occupation  of  more  than  102.  a-year  at  the  tune  for 
forty  days.  And  Lord  Kenyon  said,  that  nothing  appeared  of  the  former  ten- 
ant's term  having  expired,  and  the  law  gave  him  autnority  to  assign  his  inter- 
est ;  and  tl\e  pauper  did  occupy  above  102.  a-year. 

Dayrell,  contra. 

Both  Orders  quashed(a). 

(a)  Vide  R.  v.  JSMhemal,  4  Tenn  Rep.  868. 
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The  King  i;.  The  Inhabitants  of  Over. 

1  Eoft,  699.    Jane  17,  1801. 

A  peiuicnier  of  the  East  India  Company  hirtDc  biouelf  ai  a  aeirant  for  a  year,  with  a  r»- 
lervatbn  to  himaelf  of  two  dajrt  in  each  half  year  when  he  might  go  for  his  penaion,  can- 
not gain  a  settlement  by  service  under  such  a  contract. 

TWO  justices  by  an  order  removed  /.  Rutter  and  Harpnah  his  wife 
from  Hemmingfora  Abbots  in  the  county  of  Huntingdon,  to  Over  in  the 
county  of  Cambridge.  The  Sessions,  on  appeal,  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  a  case,  stating,  That  the  pauper  Rutter  let 
himself  two  days  after  Michaelmas  1799  for  a  .year  to  William  Dare  of 
Overt  at  the  wages  of  six  guineas ;  but  that  being  a  pensioner  of  the  East 
India  Company  he  was  to  have  two. days  in  each  half  year  to  himself,  to 
go  to  St,  Ives  to. receive  his  pension.  He  remained  in  his  said  service  till  old 
Michaelmas  day  1800,  being  a  Saturday,  when  his  master  went  to  him  in  the 
field,  and  asked  him  if  he  would  stay  again.  The  pauper  said  he  wanted 
more  wages ;  he  should  expect  seven  guineas  a  ye^ar ;  which  his  master  refu- 
sed to  ^ve.  His  master  then  asked  him  whether  he  intended  to  go  to  St. 
Ives'  fair  that  day  ?  The  pauper  said  he  did.  He  then  unyoked  his  horses 
and  went  to  the  fair,  where  has  master  paid  him  part  of  his  wages.  On  the 
next  day  {Sunday)  the  pauper  returned  to  his  master  at  Over:  on  that  day 
he  settled  his  wages,  when  hi^  master  asked  him  if  he  would  stay  again, 
which  he  assented  to.  The  pauper  then  let  himself  to  Mr.  Dare  again 
for  another  year  at  the  wages  of  six  guineas ;  but  the  pauper  jexpressly  said 
he  should  expect  to  have  the  two  days  in  each  half  year  to  ffo  to  St.  Ives  for 
his  pension  as  before ;  which  his  master  consented  to.  He  continued  with 
Dare  under  this  second  hirinfi^  for  about  eleven  weeks,  when  the  pauper  was 
apprehended  for  a  bastard  child.  His  master  settled  his  wages,  and,  the  con- 
tract for  the  service  was  dissolved  by  mutual  consent.  The  Sessions  were  of 
opinion  that  the  pauperis  hiring  and  service  with  Dare  M  Over  were  efiectual 
to  gain  him  a  settlement  there. 

BevUl,  in  support  of  the  orders,  said,  that  the  Sessions  have  in  efiect  found 
that  this  was  a  dispensation  of  the  service  for  the  two  days,  and  not  an  excep- 
tion in  the. original  contract;  and  contended  that  this  case  was  governed  by 
the  principle  of  the  militiaman's  case,  R,  v.  Winchcofnbe,  Doug.  392,  who  was 
deemed  to  gain  a  settlement  notwithstanding  an  express  exception  at  the  time  of 
the  hiring  that  he  should  be  absent  on  duty  for  a  month.  If  that  were  such  a  rea- 
sonable cause  of  absence,  as  that  the  master  could  not  have  refused  his  consent 
for  the  party  to  be  absent  from  his  service  while  engaged  on  duty  in  the  public 
service,  it  seems  to  be  equally  reasonable  that  one  who  has  received  a  pension 
for  the  reward  of  past  services  should  be  at  liberty  to  go  and  obtain  his 
reward,  although  he  had  not  stipulated  for  it :  and  then  the  stipulation  to 
do  that  which  the  law  would  otherwise  have  allowed  him  to  do  upon  a  gen- 
eral contract,  without  any  such  exception,  will  not  vary  the  case  or  defeat 
the  settlement.  Supposing  a  servant  hired  himself  for  a  year,  reserving  lib- 
erty to  go  to  church  on  Sundays,  that  would  not  be  considered  as  an  exception 
in  the  original  contract,*  but  a  necessary  and  implied  dispensation  by  law. 

Lord  Kbnyon,  C.  J.  said,  there  was  no  colour  for  contending  the  pauper 
gained  a  settlement  by  this  hiring  and  service.  The  case  of  the  militiaman 
went  altogether  upon  the  ground  that  the  leave  of  absence  stipulated  for  wis 
no  other  man  what  the  law  would  have  compelled  widiout  any  such  stipula- 
tion. It  was  part  of  the  public  service.  No  conclusion,  therefore,  can  be 
drawn  from  thence  in  support  of  this  settlement.  Here  was  an  express  ex- 
ception of  four  days  in  the  year,  during  which  the  pauper  was  not  to  be  under 
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the  control  of  the  master.  An  express  reserration  of  Sundaysoui  of  the  ori- 
^nal  contract  of  hiring  was  considered  sufficient  in  R.  v.  Macdesfieldf 
Burr.  S.  C.  458,  to  prevent  the  gaming,  of  a  settlement  under  it. 

Per  Curiam^  Both  orders  qua8hed(l). 

Wihon  was  to  have  argued  against  the  orders. 


The  King  v.  The  Inhabitants  of  Wantage. 

1  East,  601.    Jane  17,  1801. 

A  nuter  itiimlatiiig  lor  4^.  oat  of  every  It.  of  the  earsiiigs  of  his  appreotiee  is  no  beaefit 
to  him  within  the  atat  of  Anne,  for  which  an  additional  dtaty  ia  to  be  paid;  being  bj  law 
entitled  to  the  whole. 

TWO  justices  hy  an  order  removed  Thamds  Smart  from  Wantage  in  the 
county  of  Berks  to  the  parish  of  St,  Peter  and  St.  Paul  in  the  borough  of 
Marlborough,  in  the  county  of  Wilts.  The  Sessions  on  appeal  quashed  the 
order,  subject  to  the  opinion  of  this  court  on  the  following  case.*  Thomas 
Smart,  the  paaper,  being  settled  in  the  parish  of  St.  Peter  and  St.  Paul  in 
Marlborough,  was  bound  apprentice  to  Mr.  Tu^k,  rope-maker  in  the  parish 
of  St.  Georges  Ratcliff  Highway,  London,  for  the  term  of  seven  years,  and 
served  there  for  eighteen  months.  The  indentures  were  lost ;  but  parol  evi- 
dence being  admitted,  it  appeared,  that  the  pauper  was  to  find  himself  in 
clothes,  board,  washing,  and  lodmng :  that  the  master  was  to  allow  him  full 
journeyman's  wages,  but  was  to  have  four-pence  out '  of  every  shilling  of  the 
paupers  earnings.  The  indentures  were  stamped  ;  but  no  duty  was  paid  for 
any  consideration  reserved  to  the  master. 

Gihbs  and  Const  were  to  have  argued  in  support  of  the  order  of  Sessions. 

Rose,  contra,  intimated  that  the  ^.  reserved  out  of  every  shilling  of  the 

Cuper's  earnings  was  a  benefit  to  the  master,  for  which  there  ought  to  have 
en  an  adequate  stamp  under  the  stat.  8  Ann.  c.  9,  and  9  Ann.  c.  2}.  But 
Lord  Kenyon,  G.  J.  said,  it  was  impossible  to  argue  that  a  part  of  the  ap- 
prentice's earnings  reserved  to  the  master  was  a  benefit  to  him  within  the 
meaning  of  the  statute,  when  by  law  he  was  entitled  to  the  whole,  and  might 
rather  be  considered  to  have  given^  up  that  part  which  he  did  not  reserve  than 
to  have  acquired  any  thing. 

Pet  Curiam,  Order  of  Sessions  confirraed(a). 


Harris  and  another  t;.  Calvart  and  another.  Bail  of  Cooper. 

1  Cast,  6Q8.    Jone  17,  1801. 

Where  the  defendant  waa  sned  by  original  in  London  ^  the  cctre  faeioM  agaiaat  the  bail  maat 
be  aoed  ont  there  alio  :  and  it  does  not  help  the  plaintiflf  who  aned  oat  the  tcirt  facitu  in 
Middlesex  that  the  bail  had  by  mistake  been  put  in  there. 

'  UPON  a  rule  for  the  plaintiflf  to  shew  cause  why  the  proceedings  should 
not  be  set  aside  for  irregularity,  &c.  the  facts  were,  that  the  defendant  Cooper 
was  sued  by  original  in  London  ;  and  non  est  inventus  being  returned  to  the 
first  capias  ad  respondendum  in  London,  the  defendant  was  afterwards  arrestp 
ed  on  an  alias  capias  ad  respondendum  in  Middlesex,  and  bail  were  put  in 
with  the  filazer  in  Middlesex.  Final  judgment  being  afterwards  entered  in 
Hilary  term ;  and  a  scire  facias  sued  out  in  Middlesex  against  Cooper's  bail, 
the  present  defendants ; 

(1)  Vide  The  King  v.  Ruehidme,  10  Eaat,  826. 

(a)  Vide  Re*  v.  Tlu  InkabitanU  of  Ln^^n,  4  Tenn.  Rep.  782. 
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Barrow  objected  on  behalf  of  the  bail,  that  the  sdre  facias  ought  to  have 
been  sued  out  in  London^'where  the  original  action  was. 

The  Attorney- General,  contra,  said,  Aat  the  bail  ought  not  to  be  permitted 
now  to  avail  themselves  of  their  own  error,  the  scire  facias  having  been  sued 
out  in  Middlesex  because  the  bail  were  put  in  there.     But 

The  Court  (after  consulting  the  Master)  said  the  proceedings  were  irregu- 
lar. The  bail  ought  to  have  been  put  in  in  London  ;  and  having  been  put  in 
in  Middlesex,  it  was  the  same  as  if  no  bail  at  all  had  been  put  in,  and  the 
plaintiff  might  have  proceeded  against  the  sheriff  for  that  default.  The  plain- 
tiff, therefore,  has  been  guilty  of  an  irregularity  in  having  proceeded  to  judg- 
ment before  there  was  in  strictness  any  appearance  entered  :  and  at  any  rate, 
he  cannot  proceed  against  the  bail  upon  a  sdre  facias  in  Middlesex  which 
there  are  no  prior  proceedings  to  warrant. 

Rule  absolute(a). 


Edwards  and  Others  t;.  Sherratt. 

1  East,  604.    Jaae  18.  1801. 

The  defeodaot  a  common  carrier  to  and  from  B.  tbroagh  W.  to  R.  employs  distinct  boats  to 
earrj  to  and  from  B.  to  R,  and  to  and  from  B,  to  fv.  which  pass  on  different  days.  The 
plaintiff  knowing  this,  and  having  com  at  W.  which  is  threatened  lo  be  seized  hy  a  mob, 
writes  to  defendant  at  B*  to  send  a  private  boat  qnickJy  on  acconnt  of  the  state  of  the  country, 
to  take  the  corn  lo  B,,Xo  which  the  defendant  not  returning  any  answer,  and  plaintiff  fearing 
to  wait  till  the  day  the  defendant's  boat  would  in  the  usual  course  of  employment  go  from 
W,  to  B.  stops  the  boat  passing  by  from  B.  to  ^.,  and  without  disclosing  the  circumstances 
to 'the  boatman  premils  on  him  to  take  the  com  on  board,  and  then  dispatches  him  forward 
in  the  night,  having  privately  sent  orders  to  open  the  lock  at  anv  time  when  he  should  pass. 
After  a  verdict  for  the  defendant  negativing  tnat  the  com  was  delivered  in  the  usual  course 
of  dealing  as  a  common  carrier;  held  that  the  verdict  might  be  sustained,  either  on  the 
general  ground  of  fraud  in  the  plaintiff,  or  on  the  circumstances  of  the  case,  furnishbg  al- 
together evidence  of  a  taeit  stipulation  on  the  part  of  defendant  to  do  the  best  he  could, 
but  not  to  be  answerable  as  a  common  parrier  for  the  violence  of  the  mob;  or  because  it 
did  not  appear  that  the  boatman,  whose  ordinary  employment  was  between  M.  and  ^B.  had 
authority  frdm  the  defendant  to  accept  the  goods  at  fV,  for  B,,  much  less  to  accept  them 
in  that  manner.  Where  a  plaintiff  has  closed  his  case  in  evidence  at  the  trial,  and  the  de- 
fendant has  entered  on  his  defence,  it  is  discretionary  in  the  jnd^e  whether  he  wiH  let  the 
plaintiff  into  other  evidence  on  a  collateral  point  which  was  not  m  controversy  between  the 
parties,  in  order  to  carry  a  verdict  against  the  merits  of.  the  principal  question. 

THIS  was  an  action  on  the  case,  in  the  common  form,  against  the  defend- 
ant as  a  common  carrier  by  water  from  Wolverhampton  to  Birmingham,  for 
negligently  carrying  a  quantity  of  wheat  belonging  to  the  plaintiffs,  whereby 
it  was  lost,  and  also  upon  the  money  counts ;  to  which  the  general 
issue  was  pleaded.  At  the  trial  before.  Rooke,  J.  at  the  last  Stafford  Eissi- 
zes,  it  appeared  that  the  wheat  in  question  had  been  lodged  at  the  warehouse 
of  Bickley  and  Co.,  who  were  wharfingers  at  Wolverhampton,  for  the  use  of 
the  plaintifis  who  resided  at  Birmingham,  The  defendant  was  a  common 
carrier  by  water  between  Birmingham. djidi  Wolverhampton,  and  so  on  to  Rad' 
ford,  which  lies  beyond  Wolverhampton  ;  but  the  carriage  of  goods  between 
Birmingham  and  Radford  and  Birmingham  and  Wolverhampton,  was  con- 
ducted by  different  boats.  During  the  late  times  of  scarcity  there  had  been  a 
disposition  to  riot  at  Wolverhampton ;  the  mob  had  actually  pulled  down  a 
com  mill  there,  and  a  rumour  was  spread  of  their  intention  to  go  to  the  ware- 
house of  Bickley  and  Co. ;  whereupon  their  managing  clerk  wrote  a  letter  to 
the  defendant  to  send  an  extra  boat  for  the  wheat  as  quickly  and  as  privately 
as  he  could  on  account  of  the  state  of  the  country.  He  received  no  answer  to 
his  letter ;  but  on  Monday  the  29th  of  September  1800,  finding  a  boat  of  the 

(a)  Vide  Wharton  v.  Musgrav€,  Cro.  Jac.  881,  and  Yattt  v.  Plaxion,  8  Lev.  286. 


SM  CASBS  IN  TRINITY  TBRM 

defendant's  which  had  been  to  Ra^l/krdj  or  aomewhoie  beyond  Widverhamp' 
ton,  and  was  then  returning  empty  by  the  latter  place  in  its  way  back,  to  Bir* 
ndnghamy  he  caused  it  to  1^  stopped  for  the  purpose  of  taking  a  quantity  of 
the  wheat  on  board ;  and  Green  the  boatman  making  no  objection  to  the  pro*^ 
posal,  166  bags  of  wheat  w^re  put  on  board  for  the  plaintifis,  and  also  some 
flour  for  a  Mr.  AlUn  at  the  same  time  from  the  same  wharf.  The  bags  were 
put  on  board  in  open  day;  and  the  wharfinger's  clerk  gave  no  particular  di«  . 
rections  to  the  boatman :  but  he  had  sent  privately  to  the  lockmen  to  have  the 
lock  ready  to  let  the  boat  have  a  free  passage  at  any  time  the  boatman  chose 
to  go  off  with  the  boat ;  and  in  iact  the  IxNtt  went  away  between  8  and  9 
o'clock  at  night  on  the  same  Monday*  It  further  appeared,  that  the  usual 
days  for  the  defendant's  boats  to  go  from  Wolverhampton  to  Birmingham  were 
Tuesdays  and  Fridays :  and  this  was  not  one  of  those  boats,  but  used  as  a 
common  boat  from  Radford  to  Birmingham,  There  was  another  boat  load- 
ed with  com  frotn  the  same  warehouse  which  went  in  company  at  the  same 
time.  Some  part  of  Allen's  flour  arrived  safe,  for  which  the  defendant  charg- 
ed a  freight ;  but  the  166  bags  of  wheat  belonging  to  the  plaintiffs  were  seiz- 
ed by  the  rioters  at  the  distance  of  four  or  five  miles  from  Wolverhamptonf 
and  never  came  to  the  hands  of  the  pkintifls,  for  which  no  charge  of  freight 
was  made,  but  demurrage  was  claimed  for  the  time  the  boat  was  detained  by 
the  rioters,  which  the  plaintiffs  refused  to  pay.  The  plaintiffs'  counsel  hav- 
ing closed  their  case,  and  the  counsel  for  the  defendant  having  begun  to  ad- 
dress the  jury,  the  learned  Judge,  whose  opinion  was  in  favour  of  the  defend- 
ant, stopped  him  by  stating  that  impression,  and  that  in  his  opinion  the  prin- 
cipal question  for  the  jury  to  decide  was,  whether  the  bags  were  put  on  hoard 
according  to  the  twrn  course  of  dealing  with  a  common  carrier!  The  plain- 
tiffs' -counsel  then  for  the  first  time  stated,  that  the  defendant  had  received 
some  money  which  the  mob  had  paid  for  the  com  seized  by  them,  and  which 
it  was  contended  that  the  plaintiffs  were  entitled  to  recover  on  the  money 
counts.  The  learned  Judge,  however,  was  of  opinion,  that  as  the  plaintifis 
had  coipe' there  to  try  the  question  how  far  the  defendant  was  liable  as  a  com- 
mon carrier,  (and  it  appearing  that  there  really  was  no  dispute  as  to  the  pay- 
ment of  this  money,  which  had  been  lodged  in  a  banker's  hands  for  the  use 
of  the  owners  whenever  they  thought  proper  to  claim  it,)  and  that  this  was 
only  an  afterthought  to  carry  a  verdict  and  the  costs,  the  evidence  ought  not 
to  be  admitted  in  that  stage  of  the  cause.  Thereupon  he  directed  the  jury  as 
before  mentioned  ;  telling  them  that  if  they  thought  the  goods  were  put  on 
board  out  of  the  usual  course  of  dealing  with  a  common  carrier,  they  ought  to 
find  a  verdict  for  the  defendant,  which  Sbey  did  accordingly.  A  rule  nisi  was 
obtained  in  last  Easter  term  for  setting  aside  the  verdict,  and  granting  a^new 
trial,  on  the  ground  that  a  common  carrier  contracting  to  carry  goods  fo^  hire 
is  by  law  answerable  for  all  damages,  unless  happening  by  the  act  of  God  or 
the  king's  enemies. 

(rarroWf  Dauncey,  and  Ryder  now  shewed  cause  against  the  rule.  It  was 
a  question  of  fact  for  the  jury  whether  under  the  circumstances  of  this  case 
the  wheat  was  accepted  by  the  defendant  as  a  common  carrier.  There  was  a 
known  course  of  business  in  which  the  defendant  contracted  to  carry  goods 
for  the  public.  There  were  distinct  boats  which  passed  at  stated  times  to  and 
.  from  Wolverhampton  and  Birmingham,  and  to  and  from  Radford  and  Bir' 
mingham :  but  considering  the  state  of  the  country  at  the  time,  it  would  not 
have  answered  the  plaintiffs'  purpose  to  have  waited  for  the  regular  convey- 
ance. The  wharfinger's  clerk,  therefore,  who  must  be  taken  to  be  their  agent, 
wrote  to  the  defendant  to  send  an  extra  boat  privately  for  the  purpose  of  re- 
moving the  com,  which  was  in  danger  from  the  mob.  This  shews  that  the 
plaintiffs  did  not  consider  that  they,  were  dealing  with  the  defendant  as  a  com- 
mon carrier ;  for  this  mode  of  conveyance  was  required  as  a  favour ;  and  if 
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the  dafendant  had  refused  it,  no  actioii  wcmld  have  lain  against  him  upon  the 
castom  of  the  reabn  for  such  refusal.  But  before  any  answer  was  returned 
to  ^is  proposal,  the  wharfingers  got  the  consent  of  a  boatman  belonging  to 
the  defendant  to  do  an  act,  not  within  the  scope  of  his  ordinary  authority,  to 
make  use  of  the  defendant's  boat,  not  then  employed  by  him  in  the  course  of 
public  carrying  from  the  place  where  the  wheat  then  was,  but  out  of  the  usual 
course  of  deaUng  as  a  common  carrier,  as  the  jury  have  found  :  and  this  too 
done  secretly  and  by  night.  There  was,  therefore,  no  contract  at  all  between 
these  parties,  but  certai^y  not  with  the  defendant  as  a  common  carrier.  The 
danger  was  so  great,  that  the  defendant  would  have  been  justified  in  refusing 
to  take  the  com  at  all,  much  less  out  of  his  regular  coarse  of  dealing.  This, 
therefore,  at  most  was  a  special  acceptance  on  the  part  of  the  defendant  by 
his  servant  to  do  the  best  he  could  for  the  plaintiffs ;  and  therefore  he  would 
not  be  answerable  except  for  any  malfeazance  or  gross  neglect  of  his  own. 

Gi^te,  BeTtyon,  and  i>.  J&neg  in  support  of  the  rule.  There  was  no  evidence 
to  shew  that  the  defendant  stipulated  to  take  the  com  in  any  other  character 
than  as  a  common  carrier.  The  difference  of  the  day  or  the  difference  of  the  boat 
cannot  vary  the  question.  The  goods  were  conveyed  by  one  of  his 
boats  passing  by  to  the  ordinary  place  of  its  destination.  The  defendant  was 
a  common  carrier  from  Radford,  as  well  as  from  Wolverhampton  to  Birming' 
ham.  The  boat  was  passing  by  Wolverhampton  in  the  usual  course  of  navi- 
gatioD,  and  it  must  be  taken  that  the  boatman  was  authorized  ta  take  in  what- 
ever goods  were  offered  to  him  to  carry  in  the  track  which  he  followed. 
Suppose  the  same  proprietor  drove  a  coach  from  York  to  London  though 
Stamford,  and  another  coach  from  Stanford  to  London,  if  goods  were  taken  * 
in  at  Stamford  by  the  York  coach  for  London,  it  would  be  no  answer  to  an 
action  against  him  as  a  common  carrier  for  the  loss  of  the  goods,  that  he  did 
net  contract  to  take  goods  from  Stamford  to  London  by  the  York  coach  as  a 
common  carrier,  but  that  there  was  another  coach  employed  for  the  particular 
purpose  on  another  day,  by  which  the  plaintiff  ought  to  have  sent  the  goods, 
resides,  this  was  not  a  special  contract  with,  the  plaintifis  to  let  them  have  a 
boat  for  the  carriage  of  their  goods  in  particular ;  but  the  goods  of  another 
person  were  taken  on  board  in  the  usual  course  at  the  same  time.  '  Where  a 
person  who  is  a  common  carrier  receives  goods  for  the  purpose  of  conveying 
them  in  the  ordinary  track  of  his  carriage,  it  must  prima  facte  be  taken  that 
he  received  them  in  the  character  of  a  common  carrier,  and  it  lies  upon  him 
to  shew  that  he  received  them  under  a  special  contract:  and  as  there 
was  no  evidence  of  this,  the  learned  Judge  was  not  correct  in  leaving  it 
as  a  question  to  the  jury,  whether  the  com  were  put  on  board  the  boat  accord- 
ing to  the  usual  course  of  dealing  with  a  common  carrier.  The  only  ques- 
tions for  the  jury  were,  whether  &e  defendant  were  a  common  carrier  between 
Wolverhampton  and  Birmingham,  and  whether  he  received  the  goods  at  W. 
to  carry  to  B.  The  rest  was  a  conclusion  of  law.  And  it  is  against  the 
policy  of  the  law  to  admit  implied  exceptions  in  a  contiact,  where  the  law  im- 
posed a  general  responsibility.  At  any  rate,  however,  the  plaintiffs  were  en- 
titled to  recover  on  the  money  count  for  the  value  of  the  com  received  from 
the  mob. 

Lord  Kbnton,  G.  J.  The  case  has  a  good  deal  of  novelty,  and  perhaps 
there  are  some  difficulties  in  it :  but  the  present  impression  of  my  mind  is 
with  the  defendant.  The  learned  Judge  summed  up  to  the  jury  all  the  circum- 
stances of  the  casf^;  and  he  left  it  to  them  to  say  from  those  circumstances, 
whether  the  com  had  been  put  on  board  the  boat  according  to  the  usual  course 
of  dealing  with  a  common  carrier :  and  if  done  out  of  that  usual  couse,  they 
were  to  find  for  the  defendant.  That  1  diink  was  a  right  direction,  and  that 
it  was  properly  a  question  of  &ct  for  their  decision ;  and  with  their  decision  I 
tin  not  disposed  to  find  &ult.  I  will  not  break  in  upon  the  law  as  long  ago 
aettled,  that  a  common  carrier  wanants  the  safe  delivery  of  goods  in  aU  but  the 


296  CASES  IN.  TRINITY  TERM 

excepted  ca^s  of  the  act  of  Grod  or  of  the  king's  enemies.  And  I  lay  no 
stress  in  this  case  on  the  goods  being  sent  from  Wolverhampton  on  one  day 
instead  of  another,  or  by  one  boat  instead  of  the  other  which  was  the  common 
boat.  But  I  rely  on  the  great  features  of  the  case ;  and  thus  it  stands :  The 
plaintiffs  had  certain  agents  at  Wolverhampton  with  whom  this  com  was  de« 
posited  in  order  to  be  sent  to  Birmingham.  There  was  a  great  disposition  to 
riot  manifested  in  the  neighbourhood  on  account  of  the  prevailing  scarcity ;  and 
the  mob  had  pulled  down  a  com  mill  not  far  distant,  and  it  was  understood 
that  they  had  threatened  to  come  to  the  warehouse  where  this  corn  was  de- 
posited. The  agents  alarmed  wrote  a  letter  to  the  defendant,  desiring  hiiA  to 
send  an  extra  boat  for  it  as  quickly  and  as  privately  as  he  could.  -  No  answer 
w^s  returned  to  this ;  but  with  the  impression  xhat  the  corn  was  unsafe  where 
it  then  was,  and  that  it  would  fall  into  the  hands  of  the  mob,  the  plain- 
tiff' agents,  finding  one  of  the  defendant's  boats  going  by,  without  any  mten- 
tion  of  staying  at  Wolverhampton  or  seeking  to  take  in  goods  there,  stop  the 
boat,  and  prevail  on  ^e  boatman,  to  take  in  this  com  ;  and  it  is  afterwards 
sent  away  by  night  in  an  unusual  manner,  a  person  being  sent  privately  to 
give  directions  for  opening  the  lock  at  whatever  time  the  boatman  chose  to 
pass.  To  me  there  is  fraud  apparent  on  the  face  of  the  transaction ;  and  that 
is  the  main  ground  on  which  my  opinion  proceeds.  All  the  circumstances  and 
urgency  of  the  case  should  have  been  disclosed  to  the  boatman  at  the  time» 
and  he  should  have  been  asked  whether  he  chose  to  undertake  the  risk.  Com- 
mon honesty  would  have  suggested  this.  For  no  man  in  his  senses  would 
under  these  circumstances  have  taken  the  com  under  a  liab^ity  as  a  common 
carrier.  And  if  the  cause  had  been  tried  before  a  jury  of  merchants  at  Guilds 
hall  they  would  not  have  hesitated  a  moment  to  say,  that  the  whble  was  a 
rank  fraud  against  the  defendant;  and  I  should  have  felt  myself  bound  to 
tell  them  that  such  was  my  opinion.  I  think,  therefore,  that  the  learned  judge 
who  tried  the  cause  did  right :  he  leaned  to  the  opinion  that  this  was  not  a 
transaction  in  the  common  course  of  trade  ;  but  he  lefl  it  to  the  jury  to  draw 
their  own  conclusion  from  the  evidence  :  and  I  am  satisfied  with  their  verdict 
As  to  the  evidence  ofiered  on  the  money  count,  it  came  too  late  after  the  plain- 
tiffs had  closed  their  case  :  and  under  such  circumstances  they  ought  not  to 
be  let  into  the  proof. 

Grose,  J.  This  would  have  been  a  hard  case  no  doubt  to  have  holden  the 
defendant  liable  to  make  good  the  loss ;  but  still  if  the  jury  had  drawn  a 
wrong  conclusion  there  must  have  been  a  new  trial.  Two  grounds  have 
been  ^  made  in  support  of  the  rule  ;  one,  that  the  defendant  was  liable  on  the 
money  count,  which  I  shall  at  once  lay  out  of  the  question.  I  think  the 
judge  in  the  stage  of  the  cause  in  which  it  was  ofiered  did  right  in  rejecting 
the  evidence.  The  other  ground  is,  that  the  judge  misdirected  the  jury  in 
telling  them  that  the  question  was.  Whether  the  corn  had  been  put«on  board 
according  to  the  usual  course  of  dealing  with  a  commpn  carrier.  But  I  think 
the  direction  was  proper.  It  is  admitted,  that  if  it  were  not  the  intention  of  the 
parties  to  contract  with  the  defendant  as  a  common  carrier,  or  if  there  had  been  a 
particular  stipulation  On  his  parf  that  he  should  not  be  liable  for  the  kind  of 
damage  which  happened,  that  he  would  not  be  liable  in  this  case.  Now  either 
this  was  a  case  of  fraud  upon  the  part  of  the  plaintifis,  which  cannot  be  enforced 
in  an  action  upon  a  contract ;  or  it  was  a  contract  under  such  circumstances 
existing  at  the  time  as  must  necessarily  be  taken  to  have  included  a  tacit  stipu- 
lation that  the  defendant  should  not  be  considered  as  a  common  carrier:  and  it 
was  a  question  for  the  jury  whether  the  plaintiffs  contracted  with  him  in  that 
character  or  not.  But  that  in  efiect  is  the  same  question  as  the  learned  Judge 
put  to  them  in  other  words.  Then  what  are  the  facts  ?  A  boatman  in  the  night, 
out  of  the  common  course  of  his  business,  not  on  the  usual  day,  or  in  the 
common  boat,  is  induced  to  take  goods  on  board,  under  such  circumstances  as 
if  the  defendant  had  been  apprised  of  them  it  is  clear  that  he  would  not  have 
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contracted'  to  receive  them  as  a  common  carrier.  It  comes,  therefore,  either  to 
a  question  of  fraUd,  or  to  a  question  of  intention,  in  what  character  the  defend- 
ant contracted.  And  the  jury  have  found  that  it  was  not  the  intention  of  the 
parties  to  contract  with  the  defendant  as  a  common  carrier,  but  th^t  there  was 
a  tacit  stipulation  under  all  the  circumstances  of  the  case  that  he  should  not  be 
answerable  for  any  damage  which  might  ari^e  from  the  mob,  without  which 
DO  reasonable  man  would  have  undertaken  for  the  carriage  of  the  goods. 
The  direction  was  right,  and  the  verdict  is  according  to  the  truth  and  justice 
of  the  case. 

Lawrence;  J.  I  think  the  Judge's  direction  was  right  on  this  ground,  that 
the  jury  were  to  decide  whether  Green  the  boatman  acted  under  the  proper 
authority  of  his  employer  when  he  took  the  corn  on  board  ?  And  I  think  the 
difierent  circumstances  of  the  case  shew  that  he  was  not  so  acting.  It  was  his  ' 
proper  duty  to  receive  goods  at  Radford,  and  convey  them  to  Birmingham, 
It  does  not  appear  that  he  was  in  the  habit  of  slopping  at  other  places  by  the 
way  in  order  to  take  in  goods ;  if  it  had,  that  might  have  been  evidence  of  his 
having  such  general  authority :  but  it  does  not  appear  that  he  had  such  an 
authority.  And  at  a  place  where  it  was  not  in  the  usual  course  of  his  em- 
ployment to  stop,  he  stops  and  takes  in  goods  which  are  afterwards  slost.  The 
only  doubt  on  this  part  of  the  case  is,  that  the  defendant  received  freight  for 
other  goods  which  were  put  on  board  at  the  same  time  ;  which  was  evidence 
to  shew  that  the  boatman  had  such  an  authority.  But  still  the  verdict  of  the 
jury  may  be  right,  in  concluding  that  the  boatmen  had  not  an  authority  to  take 
in  goods  at  unusUal  times :  and  to  carry  in  the  night,  when  the  risk  was  much 
greater  than  in  the  day-time  ;  and  when  in  case  of  a  loss  of  this  sort  by  rob- 
bery the  defendant  could  not  recover  over  against  the  hundred.  It  does  not 
appear,  therefore,  under  the  circumstances,  that  the  boatman  acted  under  the 
authority  of  the  defendant  in  what  he  did  by  the  procurance  of  the  plaintiffs' 
.agentfi.  Then  again,  those  agents  wrote  a  letter  to  the  defendant  desiring 
him  to  send  a  private  boat  for  the  wheat;  he  was  to  send  it^  as  privately  as 
he  could  on  account  of  the  state  of  the  country.  To  this  no  answer  appears 
to  have  been  returned.  That  shews  that  the  defendant  declined  the  unaertak- 
ing  to  carry  the  wheat ;  and  he  might  have  sent  orders  to  his  agents  to  that 
effect.  After  which,  the  plaintiffs'  agents,  without  any  communication  to  Green 
of  any  of  these  circumstances,  stop  his  boat  as  it  is  passing  by,  and  having  put 
the  com  on  board,  send  it  off  in  the  night  in  the  manner  described ;  and  it  not 
appearing  that  in  so  doing  he  acted  under  the  authority  of  the  defendant,  I 
cannot  say  that  the  verdict  is  wrong  r  especially  in  a  case  where  it  cannot  be 
doubted  that  the  action  is  a  harsh  one ;  the  country  being  in  such  a  state  at 
the  time  as  greatly  to  increase  the  risk  beyond  the  ordinary  rate  of  compen- 
sation. 

Le  Blanc,  J.  Two  questions  have  been  made  ;  1st,  Whether  the  question . 
stated  were  properly  left  to  the  iury  ?  2dly,  Whether  the  Judge  did  right  after 
a  trial  on  the  main  question  and  the  plaintiffs  had  closed  their  case,  to  refuse 
to  let  them  in  .to  additional  evidence  upon  a  collateral  point,  which  the  parties 
did  not  come  to  try,  and  which  was  only  thought  of  when  the  plaintiffs  found 
that  the  Judge's  opinion  was  against  them  on  the  main  point.  Upon  the  lat- 
ter ground  f  have  always  conceived  that  it  is  a  matter  of  discretion  in  the 
Judge,  after  the  plaintiff  has  closed  his  case  and  the  defendant's  counsel  has 
begun  his  address  to  the  jury,  to  permit  the  former  to  go  into  a  new  case.  And 
I  see  no  ground  to  complain  of  the  exercise  of  that  discretion  in  the  present 
instance.  On  the  principal  ground,  whether  the  fact  were  properly  left  to  the 
jury ;  whether  the  bags  were  put  on  board  according  to  the  usual  course  of 
dealing  with  a  common  carrier :  if  the  boatman  on  board  of  whose  boat  they 
were  loaded  was  not  authorised  at  the  time  by  the  defendant  to  take  goods  on 
board  from  Wolverhampton^  then  they  were  not  put  on  board  in  the  usual 
coarse  of  dealing.    Now  it  does  not  appear  that  the  Badford  boatman  who  re- 
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ceived  them  was  used  to  stop  at  intennediate  places  to  take  in  goods,  or  to 
take  up  goods  at  Wolverhampton  for  Birmingham^  there  being  another  boat 
employed  expressly  for  that  purpose.  It  does  not  appear  that  the  defendant 
ever  employed  him  for  that  purpose.  That  brings  it  to  the  question,  whether 
Green  the  ooatman  had  any  authority  to  take  the  goods,  which  was  proper 
for  the  consideration  of  the  jury.  For  though  a  servant  employed  to  carry 
goods  from  one  place  to  another  may  ordinarily  be  presumed  to  have  authoiity 
to  take  up  goods  in  the  course  of  his  passage  through  intermediate  places ; 
yet  where  it  appears  that  one  servant  was  employed  expressly  for  the  purpose 
of  taking  goods  from  Wolverhampton  to  Birmingham^  and  another  with  the 
like  employment  from  Radford  to  Birmingham^  if  the  latter  take  up  goods  at 
W,  for  B»  he  does  it  without  authority,  and  his  master  would  not  be  liable. 
This,  was  a  question  for  the  jury  to  decide  under  all  the  circumstances(l)(2). 


Burrows  v.  Wright  and  another. 

1  East,  615.     Jane  18,  1801. 

Where  a  nob  attacked  a  baker'i  honae  and  broke  the  glaas  and  shntten  of  the  windowi,  and 
compelled  him  to  sell  ^ur  at  a  price  named  by  themaelvea  below  the  marketable  Talue, 
held  thia  wai  evidence  for  the  jory  of  a  felonious  beginning  to  demolish  the  house,  &c. 
within  the  4th  section  of  the  Rk>t  Act ;  and  that  the  plaintiff  might  recover  for  the  damage 
done  to  the  house  in  an  actwn  against  the  hundred  on  the  6th  section,  but  not  for  the 
valne  of  the  flour  so  sold,  that  not  being  consequential  to  the  act  of  de  molition.  Nor  could 
be  recover  for  the  value  of  other  flour  taken  and  wasted  in  another  warehouse  distinct  from 
his  d^ellmg-house  on  the  opposite  side  of  the  street,  of  which  the  lock  only  was  burst ; 
tiiat  not  bebg  a  beginning  to  demolish,  &c.  within  the  act,  with  the  view  with  which  it  ap- 
peared to  have  been  done.   • 

THIS  was  an  action  against  the  hundred  on  the  stat,  1  Qeo.  1,  st. 
2,  c.  5,  s.  6,  for  reparation  in  damages  on  account  of  rioters  having  pulled 
down  in  part  the  plaintiff's  dwelling-house ;  and  a  second  count  for  beginning 
to  pull  down  an  outhouse.  At  the  trial  before  Graham^  B.  at  the  last  Not- 
tingham assizes,  it  appeared  that  on  the  2d  of  September  last,  in  the  middle 
of  the  day  (during  a  time  of  scarcity)  upwards  of  an  hundred  persons  assem- 
bled ^together  came  to  the  plaintiff's  house,  who  was  a  baker,  and  asked  if  he 
had  any  flour;  and  being  answered  in  the  afBrmative,  they  said  they  would 
have  it  at  2s»  a  stone.  (It  being  then  worth  about  £tf.)  The  plaintiff  said  be 
could  not  afford  it  at  that  price ;  but  they  insisted  oti  having  it ;  and  he  not 
able  to  resist  began  to>  measure  it  out  in  small  quantities.  The  rioters  then 
began  to  break  the  windows  of  the  bakehouse,  and  the  dwelling-house  adjoin- 
ing thereto,  and  broke  the  glass  of  three  windows  and  also  the  shutters.  Be- 
sides which  they  broke  open  a  warehouse  belonging  to  the  plaintiff  situate 
lower  down  in  the  same  street  on  the  opposite  side  of  the  way,  in  which  there 
WHS  flour.  Thei^  however  they  only  bursf  open  the  lock,  and  threw  about 
three  bags  of  flour  worth  15Z.  into  the  street,  from  whence  it  was  carried  away 
by  some  of  the  mob.  They  took  about  ten  stone  out  of  the  bakehouse,  which 
was  sold  at  the  price  iiamed  by  themselves.  They  also  took  away  some  malt 
and  other  things.  The  learned  judge  told  the  jury,  that  there  was  no  doubt 
of  the  unlawfulness  of  the  assembly.  And  as  to  their  beginning  to  demolish 
.  or  pull  down  the  dwelling-house,  that  the  glasses  of  the  windows  and  the 
shutters,  if  fixed,  were  part  of  the  dwelling-house :  nevertheless,  if  they  were 
satisfied  that  the  mob  meant  to  stop  there  and  proceed  mo  further,  it  might  be 
too  much  to  say  that  it  was  a  beginning  to  demolish,  &c.  within  the  statute. 

(1)  Id  an  aetkm  a^inst  a  lighterman  in  the  common  form  for  negligence.  Lord  Eldon  held, 
that  to  entitle  the  plamtifi*  te  recover^  it  must  appear  that  the  loss  fiippened  by  the  neglect  of 
the  regular  and  common  duty  of  the  defendant,  WhalUy  v.  Wray^  8  Etfp.  Rep.  74. 

(2)  [See  fiVory  on  BaOments,  8d  Ed.  §.  608.  eh.  6.  p.  512.-.W.] 
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But  if  they  thought  that  the  mob  came  with  an  intention  to  proceed  to  further 
acts  of  demolition  if  they  could  not  otherwise  effect  their  purpose,  then  it  was 
a  beginning  to  denuilish,  &c.  within  the  meaning  of  the  act,  and  consequently 
that  the  plaintiff  was  entitled  to  recover.  The  jury  found  for  the  plaintiff  to 
the  amount  of  all  the  damage  proved. 

Clarke  and  Reader,  in  the  last  term,  obtained,  a  rule  nisi  for  setting  aside 
the  verdict  and  granting  a  new  trial,  on  two  grounds  ;  1.  That  there  was  no 
evidence  of  an  intention  in  the  mob  to  pull  down  or  demolish  the  house,  al- 
though the  windows  and  shutters  were  broken  ;  the  object  being  evidently  to 
obtain  the  flour  to  be  sold  at  a  cheaper  rate  than  before,  and  not  to  destroy  the 
house.  And  they  cited  Reid  v.  Clwrke,  7  Term  Rep.  496,  where  the  vio- 
lence offered  to  the  house  was  much  greater  than  here  ;  but  the  occasion  be- 
ing to  compel  the  plaintiff  to  illuminate  his  house  on  the  news  of  a  victory, 
the  Court  held  that  not  to  be  a  beginning  to  demolish  or  pull  down,  kc,  with- 
in the  statute,  1  Geo.  1,  st.  2,  c.  5.  But  2dly,  at  any  rate,  the  damages  were 
taken  for  too  much  :  for  the  violence  done  to  the  outhpuse  or  warehouse  (men- 
tioned in  the  second  count)  on  the  opposite  side  of  the  street  was  a>  distinct 
act  from  the  other.  There  was  no  connexion  between  the  two ;  and  there  the 
only  evidence  of  force  was  the  bursting  the  lock ;  but  that  could  not  be  said 
to  be  a  beginning  to  demolish,  &c.  within  the  act.  There  was  no  felony  com- 
mitted there ;  the  flour  was  thrown  into  the  street.  These  grounds  were  again 
enforced  in  this  term. 

The  Attorney  General  and  Vaughan^  Seijt.  now  shewed  cause ;  and  insist- 
ed that  the  object  of  the  rioters  being  to  commit  a  felony  in  taking  the  flour 
from  the  owner  against  his  consent,  and  having  for  that  purpose  actually  com- 
mitted a  breach  upon  the  house,  in  breaking  the  windows  and  shutters,  and 
being  only  stopped  from  further  violence  by  obtaining  the  object  of  their  un- 
lawful pursuit,  clearly  brought  the  case  within  the  4th  sect,  of  the  riot  act, 
and  consequently  enabled  the  plaintiff  to  .  recover  within  the  6th  section. 
Then  with  respect*  to  the  second  objection  ;  all  the  damage  which  ensued  was 
consequential  to  the  beginning  to  demolish,  &c.  It  was  one  continued  act. 
And  ihey  referred  to  WilTnot  v.  Horton(a)y  where  it  was  considered  that  this 
branch  of  the  statute  was  remedial,  and  that  the  hundred  were  liable  not  only 
for  goods  and  furniture  destroyed  in  the  house  at  the  time  of  the  riotous  de- 
molition of  any  part  of  the  house  itself,  but  that  also  damages  done  to  the  gar- 
den at  the  same  time  were  recoverable.  So  this  was  but  one  beginning  to  de- 
molish, &c.  and  not  several  beginnings. 

Lord  Kenyon,  G.  J.  In  the  case  of  Wilmot  v.  Horton  the  damage  to  the 
garden  was  immediately  consequential  to  the  pulling  down  part  of  the  house, 
and  happened  in  the  act  of  pulling  it  down.  But  here  the  damage  done  at 
the  warehouse  on  the  opposite  side  of  the  street  was  an  entire  distinct  act,  not 
consequential  to  the  otner ;  and  it  would  be  carrying  the  construction  of  the 
statute  too  far  to  say  that  a  bursting  open  of  a  lock  upon  such  an  occasion  was 
a  beginning  tp  demolish  the  house,  out  with  respect  to  the  dwelling-house 
and  bakehouse  adjoining,  the  case  seems  to  me  to  have  been  properly  lefl  to 
the  jury.  It  was  for .  them  to  consider  quo  animo  the  windows  and  shutters 
were  broken.  The  case  of  Clarke  v.  Reid  turned  on  the  quo  animo  the  act 
was  done.  The  violence  there  was  to  make  the  party  illuminate,  and  could 
not  have  constituted  the  persons  assembled  rioters  within  the  4th  clause  of  the 
act,  which  creates  the  felony.     But 

All  the  Court  thought  that  the  flour  which  was  compelled  by  the  mob  to 
be  sold  was  not  a  damage  which  could  be  recovered  by  the  plaintiff  against 
the  hundred.    Wherefore 

The  plaintiff-  consenting  to  take  his  verdict  only  for  the  damages  done 

(a)  Cited  u  Hjfie  v.  Cogmit  Doa|.  701,  n.  8. 
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to  the  house  by  breaking  the  windows  and   shutters,   it  was  agreed   that 
the  ^ 

Rule  should  be  discharged(a)(l). 


Heard,  Assignee  of  Watts  a  Bankrupt  v.  Wadham,  Ex- 
.ecutor  of  Wadham. 

1  Eait,  619.  Jane  19,  1801. 

A.  Qovenantf  that  be  wUl,  on  or  before  a  certain  day,  coivey  to  B.,  by  eueh  conveyance  a$ 
B.'b  counsel  should  advise^  aImI.  the  ^and  before  conveyed  to  him  by  C,  Id  consideratioii 
of  which  B.  covenantfl  to  pay  a  certain  sum,  and  reserve  certain  rents,  &c  to  jf .  and  to  lay 
oat  a  certain  snni  on  the  premiaet;  held  that  Ji,  cannot  maintain  covenant  againat  £,  with- 
out averring  such  a  {conveyances  of  parts  in  fee-farm}  conveyance,  or  a  readiness  to 
convey  to  J.  on  or  before  the  day  all  the  land,  bat  that  B,  prevented  htm  by  some  act  or 
neglect  of  his.  And  it  is  not  samcient  to  maintain  covenant  to  shew  that  after  the  day  B, 
accepted  a  conveyance  of  groand-rents  in  lieu  of  part  of  the  land,  and  accepted  that  and 
the  conveyance  of  the  other  part  m  lieu  of  the  conveyance  coveninted  to  be  made  by 
Ji.;  for  this  is  a  sabstitatioo  of  a  different  agreement  by  parol,  to  which  the  covenant  does 
not  apply. 

IN  covenant,  the  plaintiff  declared,  that  whereas  by  a  certain  deed  of 
agreement  made  between  Watts  before  he  became  a  bankrupt  on  the  one  part, 
and  Wadham  the  testator  in  his  lifetime,  and  T.  Stevens  on  the  other  part, 
viz.  on  the  I8th  of  May  1792,  Watts,  for  the  considerations  therein  mention- 
ed, covenanted  that  he  would,  on  or  before  the  18th  of  June  then  next,  grant 
and  convey  to  Wadham  and  Stevens^  their  heirs,  &c.  by  such  conveyances^ 
ways  and  means  as  their  ( Wadham^s  and  Stevens's)  counsel  should  advise,  all 
the  ground,  (^c.  conveyed  in  fee  to  him  Waits,  his  heirs,  &;c.  by  the  trustees 
of  the  late  J.  BJ*s  estates,  together  with  all  buildings,  &X!.  since  made  there- 
on; in  consideration  whereof  WadJiarr^  covenanted  that  he  and  Stevens 
would  pay  Watts  at  or  upon  the  execution  of  such  conveyance  as  aforesaid 
lOOOZ.  in  moieties,  and  tfiat  they,  Wadham  and  Stevens,  would  out  of  the 
first  yearly  ground-rents  which  should  be  reserved  in  respect  of  the  ground 
upon  any  under  grants  thereafter  to  be  made  by  them,  amounting  to  the  year- 
ly suni  of  200/.  over  and  above  the  yearly  sum  of  142Z.  then  payable  out  of 
part  oif  the  ground  to  the  said  trustees,  &c.  assign  and  convey  to  Watts  so 
much  of  the  said  ground-rents  as  should  amount  to  200^  per  annum.  And 
by  a  memorandum,  part  of  the  same  deed,  it  was  agreed  that  Wadham  and  • 
Stephens  should,  on  or  before  the  24th  of  June  1794,  lay  out  on  the  said 
ground  5000Z.  The  declaration  then  averred,  that  although  Waits  before  his 
bankruptcy,  and  the  plaintiflf  Heard  since,  had  respectively  performed  and 
been  ready  to  perform  all  things  in  the  said  deed  on  their  part,  &c.,  yet  pro- 
testing that  'l^adham  the  testator  had  not  performed  any  thing  on  his  part,  &;c. 
nor  the  defendant  since,  &c.  avers  that  the  ground,  in  the  said  deed  mention- 
ed to  have  been  conveyed  in  fee  to  Watts  hy  the  trustees  of  /.  B,^s  estates, 
was  by  certain  indentures  of  lease  and  release  dated  24th  and  25lh  of  March 
1791,  and  before  Waits  became  a  bankrupt,  conveyed  by  the  said  trustees, 
&c.  to  /.  Cornish  and  his  heirs  in  trust  for  Watts  ;  and  that  afterwards,  and 
before  Waits  became  a  bankrupt,  viz.  on  2d  of  April  1791,  by  eleven  several 
conveyances,  Cornish  conveyed,  and  Watts  confirmed,  unto  eleven  several 
persons  and  their  heirs  eleven  respective  plots  of  ground,  parts  of  the  said 

(a)  Vide  Griesley  v.  Higginbotham,  post,  636. 

(1)  [The  decbions  npon  the  Riot  Act  possess  anfortnnately  an  interest  in  the  U.  States 
which  formerly  they  did  not.  To  what  extent,  the  county  [or  an3r  other  portion  of  the  body 
politic  made  luble  by  statate  for  damage  done  to  property  within  its  limits,  from  the  violence 
of  mobs]  may  be  held  responsible;  and  what  damace  to  the  sufferers  may  be  considered  as 
properly  consequential  to  the  act  of  the  riotert,  and  what  otherwise  may  be  illustrated  and 
defined  by  reference  to  the  decbions  alluded  to. — ^W.] 
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ground  in  the  deed  of  agreement  mentioned  to  have  been  [conveyed;  to 
Watts  by  J.  B,*s  trustees,  each  Subject  to  a  rent  of  13/.  I3s.  reserved  thereon 
to  ComM  in  trust  for  Watts.  That  afterwards,  and  before  Watts  became 
a  bankrupt,  by  certain  other  indentures  of  lease  and  release  of  the  25th  and 
26th  of  September  1792,  Cornish  at  the  special  instance  and  by  the  expr'ess 
di¥ectian  and  appointment  of  Tf^a<2^m  deceased,  granted  and  conveyed, 
and  Watts  confirmed  unto  /.  Lockier,  T.  Stephens,  and  /.  Powell^  and  their 
heirs  as  tenants  in  common,  all  the  grounds,  ice.  mentioned  in  the  said  deed 
of  agreement  to  have  been  conveyed  in  fee  to  Watts  by  the  trustees  of/.  B.*s 
estate,  save  and  except  so  miich  and  such  parts  thereof  as  were  granted  and 
conveyed  away  as  aforesaid  by  the  said  eleven  several  and  respective  conveys 
ajices,  with  all  buildings  and  improvements  thereon,  &c. ;  and  also  all  those 
said  eleven  several  and  respective  yearly  rents  of  13Z.  13;.  reserved  thereon ; 
in  trust  as  to  the  estate  of  Powellj  to  the  use  of  the  said  Lockier  and  Stevens, 
and  their  heirs,  &c.  as  tenants  in  common.  And  the  plaintiff  further  says, 
that  the  ground  mentioned  in  the  said  deed  of  agreement,  to  have  been  con- 
veyed in  fee  to  Watts  by  Richard  and  Susanna  Lewis  (trustees  for  /.  B.^s  es- 
tate) were  by  indentures  of  lease  and  release  of  the  1st  and  2d  of  August 

1791,  and  before  Watts  became  bankrupt,  conveyed  bv  R.  and  S.  Lewis  to 
Watts  and  one ./.  S.  their  heirs,  &c.  to  the  use  of  the  said  /.  S.  his  heirs, 
&c.  during  Watts's  life,  remainder  to  Watts  in  fee  ;  that  on  the  12th  of  April 

1792,  one  Jones  became  lawfully  possess  t)f  a  certain  part  of  the  said  ground 
in  the  said  deed  of  agreement  mentioned  to  have  been  cpnveyed  in  fee  to 
Watts  by  J.  B.^s  trustees  for  a  certain  -term  of  years,  and  also  of  the  residue 
of  the  said  last*mentioned  ground  for  the  residue  of  a  certain  other  term*  by 
way  of  mortgage  for  securing  the  re-payment  of  money  with  interest,  and  on 
26th  of  September  1792,  before  Watts  became  bankrupt,  the  said  J.  S.  and 
Watts  conveyed  and  confirmed  to  Wadham  deceased,  T.  Stevens,  and  /.  Pow' 
ell  (subject  to  the  aforesaid  mortgage  terms  therein)  the  said  ground  in  the 
said  deed  of  agreement  mentioned,  to  have  been  conveyed  in  fee  to  Watts 
by  /.  B.^s  trustees,  &c.  to  the  use  of  the  said  Wadham  deceased,  Stevens,  and 
Powell,  and  the  heirs  of  Wadham  deceased  and  T.  Stevens,  as  tenants  in 
common,  in  trust  as  to  the  estate  of  Powell,  to  the  use  of  Wadham  deceased 
and  Stevens,  their  heirs,  &c.  And  the  plaintiff  avers,  that  the  said  T.  Jorues 
at  all  times  from  the  making  of  the  said  deed  of  agreement  hitherto  hath  been, 
and  still  is  ready  and  willing  to  grant  and  convey  to  Wadham  and  Stevens, 
and  their  heirs,  &c.  by  such  conveyances,  &c.  as  the  counsel  of  Wadham  and 
Stevens,  &c.  should  advise  all  the  aforesaid  estate  and  interest,  and  term ,  of 
years  of  him  JoTies  in  the  said  ground,  &;c. ;  but  Wadliam  and  Stevens,  in  the 
lifetime  of  Wadham  and  the  defendant,  and  Stevens  since  W.*s  death  never 
did,  nor  did  either  of  them  require  Jofies  so  to  do,  or  tender  any  such  convey- 
ance to  Jones,  to  be  executed  by  him  for  the  purposes  aforesaid ;  and  on  the 
contrary,  W.  and  S.  &c.  and  defendant  and  S.  &c.  have  hitherto  waived  and 
relinquished  the  execution  of  any  such  conveyance,  &c.  That  after  the  said 
deed  of  agreement,  viz.  on  29th  of  December,  1792,  the  mortgage  money  to 
Jones,  was  paid  off,  and  it  was  between  Jones  and  Wadham  and  Stevens,  &c.  that 
Jones  should  be  and  he  thereuplon  became  and  still  is  a  trustee  for  W.  and  S.  &c. 
of  the  said  parts  of  the  said  ground  so  possessed  by  him  for  the  respective  resi- 
dues of  the  terms  aforesaid.  And  although  the  said  several  conveyances  so  made 
by  the  deeds  of  the  25th  and  26th  of  Sisptember  1792,  and  the  premises  there- 
by granted  and  conveyed,  tvere  respectively  accepted,  taken,  and  received  by 
Wadham  deceased,  T.  Stevens,  J.  Lockier,  and  J.  Powell  respectively,  in  lieu 
of  and  as  and  for  the  said  conveyances  and  premises  so  by  the  said  deed  of 
agreement  agreed  to  be  granted  ^  Watts,  <J«c.  as  aforesaid,  nevertheless  Wai' 
ham  deceased  or  his  assigns  did  not  at  or  upon  the  execution  of  such  convey- 
ances as  aforesaid,  or  at  any  other  time  whatsoeser,  pay,  nor  has  the  defendant 
irince,  &c.  paid  to  Watts  before  he  became  bankrupt^  or  to  the  plain  tiff  as  his^ 
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assignee,  the  ii;u>iety  of  said  1000^  &c.  Nor  (2dlv)  have  Wadkam  and  Ste* 
vens  paid  the  other  moiety,  &c.  Nor  (3dly)  Uiougfa  under  grants  were  made, 
&c.  the  200t  per  ann.  was  not  reserved  to  WatU,  &c.  Nor  (4thly)  the  6000Z. 
laid  out  in  buildings ;  nor  (5thly)  the  reserved  rent  of  1421.  per  ann.  been 
paid ;  nor.have  W.  and  S.  indemnified  Watt9  from  the  payment  of  the  same, 
as  h^  the  terms  of  the  aforesaid  irnplied  covenant  they  ought  to  have  done,  ^. 
but  have  suffered  a  large  sum  to  become  in  arrear,  &c.,  in  consequence  of  which 
Watts  was  forced  to  pay  200Z.  in  discharge  of  part  of  the  arrears,  and  the 
goods  of  the  plaintiff  as  his  assignee  have  since  been  distrained  for  the  residue, 
&c.  to  the  plaintiff's  damage,  &c.  Pleas.  1.  Non  est  factum.  2.  That 
Wattidid  not  grant  or  convey ^  or  tender  or  ofier  to  grant,  &c.  the  said  grounds 
in  the  said  agreement  mentioned  to  Stevens  and  Wadham  deceased,  &c.  or  to 
any  other  person  for  their  use  or  by  their  direction,  on  or  before  the  said  I8th 
of  June  in  the  said  deed  of  agreement  mentioned,  according  to  the  form  and 
effect  of  his  covenant,  &c.  3.  That  although  certain  deeds,  dated  25th  and 
26th  of  September  1792,  were  executed  by  Watts  and  J.  S.,  yet  they  or  ei* 
ther  of  them  did  not  thereby  grant  and  convey  the  said  ground  mentioned  in 
the  said  deed  of  agreement,  £c.  in  manner  and  form  as  in  the  declaration  is 
supposed.  4.  That  no  such  indenture  of  release  as  in  the  declaration  is  lastly 
mentioned  was  executed.  5.  Tha.t  at  the  time  of  making  the  indentures  of 
lease  and  release  in  the  declaration  last  mentioned,  neither  Watts,  nor  /.  S,, 
nor  T.  Jones,  nor  any  other  who  executed  the  same  indentures,  were  seised 
or  possessed  of  a  legal  estate  in  fee  in  the  said  ground,  &c.  or  of  any  estate 
or  interest  whereby  they,  or  either  of  them,  could  convey  the  said  last-men- 
tioned premises  in  manner  and  form  as  in  the  declaration  supposed  to  have 
been  granted  and  conveyed  to  Wadham,  Stevens  and  Pou>eU  ;  but  that  at  the 
time  of  the  making,  ^c.^one  T.  Coates^  or  some  other  unknown,  was  seized 
of  and  in  the  said  ground,  &c.  and  was  a  necessary  party  to  the  conveying 
th^  same,  which  said  person  did  not  convey,  &c.  6.  That  T.  Jones  is  men- 
tioned to  be  a  party  to  the  said  indenture  of  release  in  the  declaration  last 
mentioned,  for  the  purpose  of  conveying  and .  assigning  the  term  of  years 
there  said  to  have  been  vested  in  him,  and  that  Wadham  deceased  required 
him  to  execute  the  same,  which  he  never  did.  7.  That  true  it  ia^  that  the 
said  several  indentures  of  lease  and  release  mentioned  of  the  25th  and  26th 
of  September  1792,  were  made  and  executed  by  Watts  long  after  the  18th  of 
June  1792,  to  wit,  on  the  days  mentioned,  ice.,  and  that  the  said  indentures 
were  not  accepted  by  Wadham  and  Stevens  deceased,  as  and  for  the  convey- 
ances agreed  to  be  made  by  the  said  deed  of  agreement.  8.  As  to  the  non- 
payment of  the  moiety  of  the  lOOOZ.  by  Wadham  deceased,  that  after  the 
making  the  said  deed  of  agreement  Watts  became  bankrupt,  and  before  the 
exhibiting  the  plaintiff's  biU,  viz.  on  26th  September  1792,  he  Watts  by  a  cer- 
tain deed  of  five  parts,  between  Watts,  Cornish,  Wadham  deceased,  Lockier 
Stevens,  eiudPotoell,  did  acknowledge  to  have  received  the  said  moiety  of  the 
lOOQZ.,  and  therefrom  did  release,  &c.  said  Wadham,  &c.  9.  A  similar  plea 
as  to  the  other  moiety  of  the  lOOOZ.  of  which,  and  every  part  thereof.  Watts, 
by  another  deed  did  release,  &;c*^  Wad/iam,  his  heirs,  executors,  &;c.  10. 
Payment  of  the  moiety  of  lOOOZ.  11.'  As  to  the  ground-re.nts  to  be  conveyed 
and  reserved  to  Watts,  ice. ;  that  no  such  under-grants  were  made  by  W.  and 
S.  ice.  12.  Protesting  that  no  such  under-grants  were  made,  ice.  averred 
that  no  ground-rents  exceeding  in  the  whole  142Z.  had  been  reserved  upon 
such  under-grants.  13.  Plene  administravit.  Replication.  As  to  the  2d 
plea  the  plaintiff  demurred,  and  assigned  for  cause  that  the  said  plea  was  im- 
material and  inissuable  :  and  for  that  it  did  not  state  that  any  conveyances, 
ice.  were  advised  by  the  counsel  of  Wadham  and  Stevens,  ice.  for  the  con- 
veying of  the  said  ground,  &;c.  or  that  any  such  or  other  deeds  or  conveyances 
xyere  tendered  to  Watts  for  execution,  on  or  before  the  said  ISth  of  June  in 
the  said  deed  of  assignment  mentioned,  or  at  any  other  time :  on  which 
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there  was  joinder  in  demurrer.  To  the  5th  plea  the  plaintiff  replied,  that 
Watts,  at  the  time  of  making  the  indentures  oi  lease  and  release  in  the  dec- 
laration last  mentioned,  was  seised  of  a  legal  estate  in  his  demesne  as  of  fee 
in  the  ground,  &c.  mentioned,  subject  only  to  the  said  term  of  years 
whereof  Janes  was  possessed.  To  the  6th  plea,  that  Wadhamy  deceased  did 
not  always  require  tnat  Jones,  should  execute  the  indenture  in  the  declaration 
last  mentioned  in  manner  and  form  as  the  defendant  had  alleged.  To  the  8th 
plea,  that  though  it  was  in  &e  said  indenture  there  mentioned  expressed  that 
Watts  acknowledged  to  have  received  the  moiety  of  the  lOOOZ.,  and  therefrom 
did  release  Wad^m,  &c.,  yet  he  (Watts)  did  not  really  and  in  fact  at  the 
time,  &c*  nor  at  anytime  before  or  since,  ice,  nor  the  plamtiff  since  receive  the 
said  moiety,  &c.  but  the  same  was  still  unpaid.  '  To  the  9th  plea,  thatthough  it 
was  by  the  said  indenture  there  mentioned  expressed,  that  Watts  did  therby  re- 
lease Wadham  from  the  said  10001.  in  the  declaration  mentioned,  yet  that  such 
supposed  release  was  inserted  in  the  said  indenture,  and  the  said  indenture 
was  executed  by  Watts  upon  'consideration  that  the  said  lOOOZ.  should  be 
paid  previous  to  or  at  the  time  of  executing  that  indenture,  in  manner  in  the 
said  deed  of  agreement  mentioned  ;  but  the  said  sum  was  not  in  fact  paid  to 
or  received  by  Watts  at  the  time,  &c.  nor  had  Watts  or  the  plaintiff  at  any 
time  since  been  paid  the  same  or  any  part  thereof,  but  the  same  was  still 
wholly  due.  To  the  13th  plea,  that  the  defendant  has,  and  at  the  time  of  the 
plaintiff's  exhibiting  his  bill  had  assets  of  the  testator,  out  of  which  the  de- 
fendant might  have  satisfied  the  damages.  And  upon  all  the  other  pleas  is- 
sues \^ere  taken.  Rejoinder  joined  in  demurrer  to  the  second  plea ;  and  de- 
murred generally  to  the  8th  and  9th  pleas  ;  and  went  to  issue  on  the  others. 

Latoes,  for  the  plaintiff,  admitted  that  he  was  estopped  by  the  matters  plead- 
ed in  the  8th  and  9th  pleas  from  recovering-  the  lOiJOZ. ;  but  as  to  the  second 
plea,  which  went  to  the  whole  cause  of  action,  he  contended  that  the  matter 
therein  contained  was  no  bar  to  the  plaintiff's  recovery  upon  the  breach  for 
non-payment  of  rent.  It  appears  that  the  defendant  is  in  possession  of  the 
plaintiff's  estate  under  the  deed  of  agreement.  That  plea  tenders  an  imma- 
terial issue,  namely,  that  Watts  did  not  convey  or  offer  to  convey^  &c.  an  or 
before  the  18th  of  June.  That  is  not  a  condition  precedent.  The  convey- 
ance was  to  be  in  such  manner  as  the  other  party's  counsel  should  advise. 
It  lay  upon  the  defendant,  therefore,  to  point  out  in  what  form  the  conveyance 
should  be  made;  and  the  plea  should  have  proceeded  to  state  a  tender  of  such 
a  conveyance  to  Watts  and  a  refusal  by  him,  or  at  least  a  demand  of  some 
conveyance  and  a  neglect  on  his  part.  Washington  v.  Burgon,  Moor,  670. 
1  Bac.  Abr.  673.  RosetoeWs  case,  5  Co.  19.  b.  But  at  any  rate,  the  cove- 
nantee may  waive  the  condition ;  and  here  it  is  admitted  upon  the  record,  that 
the  conveyances  afterwards  made  were  accepted  by  Wadham  and  the  others 
in  lieu  of  lh6  conveyances  covenanted  for  by  the  deed  of  agreement ;  and  the 
premises  conveyed  were  taken  in  lieu  of  those  contracted  for.  It  is  said  ^'n  2 
Uom.  Dig.  342,  L.  2,  that  non-performance  of  a  condition  shall  be  excused  if 
the  feoffee  accept  another  thing  in  satisfaction. 

Abbott,  contra.  The  cases  cited  only  shew  that  where  there  is  a  covenant 
to  perform  a  certain  thing  at  a  certain  time,  if  performance,  of  another  thing, 
or  at  a  different  time,  be  accepted  in  lieu  of  the  other,  it  is  an  answer  to  an 
action  for  the  non-performance  of  the  thing  stipulated  for :  but  they  do  not 
shew  that  an  action  may  be  maintained  upon  the  original  contract.  Here  the 
original  contract  was  abandoned  and  another  substituted  in  theplace  of  it, 
upon  which  the  plaintiff  may  have  a  remedy  of  another  sort.  Wadham  was 
not  bound  to  accept  under  the  original  contract  what  he  is  admitted  to 
have  accepted.  The  bankrupt  covenanted  on  or  before  a  certain  day  to  con- 
vey all  the  ground,  &c.  in  consideration  of  which  Wadham  covenarited  to  do 
certain  other  things  ;  the  plaintiff  therefore  cannot  sue  on  the  covenant  with- 
out shewing  that  Watts  performed  what  he  undertook  to  do.    It  was  not  ne- 
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cessaiy  for  the  defendant  to  shew  that  his  testator  desired  a  conveyance ;  but 
the  plaintiff  should  have  shewn  that  the  testator  did  not  name  his  counsel. 
Ravalira  v.  VinccTU,  Garth.  124  In  equity,  indeed,  a  specific  performance 
will  sometimes  be  decreed  after  the  time  ;  but  that  is  where  the  other  party 
has  acquiesced,  as  in  Pincke  v.-  Curtis^  4  Bro.  Ch.  Rep.  329.  [Lord  Kenyan 
observed,  that  the  practice  of  the  Court  of  Chancery  was  much  altered  of  late 
years  in' this  respect :  for  that  now  that  Court  would  not  entertain  a  bill  for  a 
specific  performance  to  compel  a  vendee  to  make  good  his  purchase  if  no 
conveyance  were  tendered  to  him  within  the  time  stipulated  ibr  by  his  con- 
tract ;  unless  it  were  shewn  that  he  had  waived  that  stipulation.]  The  Lord 
Chancellor  admitted  in  that  case,  that  at  law  the  vendor  could  not  bring  an 
action  against  the  vendee  for  non-perforn^ance  of  the  contract  without  having 
tendered  him  a  conveyance.  But  where  the  time  is  enlarged  by  consent  the 
party  must  sue  upon  the  contract  so  enlarged.  So  where  the  time  is  enlarged 
under  an  arbitration-bond,  which  limits  the  award  to  be  made  within  a  given 
time,  the  party  complaining  of  the  non-performance  of  the  award  must  bring 
his  action,  on  the^  subsequent  agreement,  and  not  on  the  bond.  Brovm  v. 
Goodman,  cited  in  Littler  v.  Holland,  3  Term  Rep.  592.  But  further,  the 
bankrupt  conveyed  a  different  thing  from  what  he  covenanted  to. do,  and  in 
respect  of  which  the  testator  covenanted  on  his  part.  In  lieu  of  part  of  the 
premises  (the  whole  of  which  Watts  was  to  convey)  he  has  conveyed  some 
ground  rents  :  and  this  failure  of  performance  on  his  part  is  the  more  mate- 
rial, as  this  was  ground  to  be  conveyed  on  a  building  lease,  upon  which  5000Z. 
was  to  be  expended.  A  party  who  covenants  to  convey  a  thing  must  convey 
it  in  the  same  state  in  which  it  was  contracted  for.  Vuke  of  St.  Albans  v. 
Shore,  1  H.  Blac.  270.  The  acceptance  of  other  conveyances  than  those 
covenanted  for  may  give  the  plaintiff  another  remedy,  but  not  an  action  on 
the  original  covenant  to  do  a  difierent  thing.  Cook  v.  Jennings,  7  Term  Rep. 
381.  Thp  case  of  Ltike  v.  Lyde,  2  Burr.  882,  and  1  Blac.  Rep.  290,  was 
there  referred  to  as  shewing  the  contrary  ;  but  that  is  not  so ;  for  the  action 
there  was  assumpsit  (as  appears  by  referring  to  the  record),  though  the  form 
of  action  does  not  appear  by  the  report  in  Burrow.  As  to  the  last  breach 
assigned  upon  an  implied  covenant — (this  was  abandoned  as  untenable). 

Lowes,  in. reply,  rested  on  the  principal  ground,  that  the  second  plea  was  no 
answer  to  the  declaration.  The  time  was  not  material,  as  the  conveyance 
was  to  be  such  as  Wadkam^s  counsel  should  advise,  and  it  lay  upon  the  de- 
fendant to  shew  that  the  advice  was  given.  The  case  in  Carthew  124,  is  dis- 
tinguishable from  the  present ;  for  that  was  an  action  on  a  bond,  where  the 
debt  was  absolute  at  law  on  the  obligor,  and  he  could  only  discharge  himself 
bv  shewing  a  strict  compliance  with  the  condition,  which  he  could  not  do  by 
shewing  that  another  thing  had  been  substituted  in  lieu  of  it.  It  is  no  answer 
to  say,  that  anot  her  action  lies  on  the  new  agreement,  for  that  not  being  in, 
writing  the  statute  of  frauds  would  avoid  it,  [Lord  Ke^iyon.  Why  may  not 
the  action  lie  if  the  agreement  be  executed  ?]  At  any  rat^,  it  is  no  answer 
by  the  defendant  to  an  action  of  covenant,  for  non-performance  of  what  his 
testator  was  bound  to  do,  to  shew  that  the  bankrupt  nas  done  all  that  he  con- 
tracted to  do,  but  which  the  other  had  waived  ;  although  the  plaintiff  might 
have  been  liable  for  a  breach  on  his  part,  if  it  had  not  been  waived.  In  Ter- 
rey  and  another  v.  Duntze,  2  H.  Blac.  389,  the  plaintiffs  having  covenanted 
to  build  a  house  for  the  defendant  and  finish  it  on  or  before  a  certain  day,  in 
consideration  of  a  sum  of  money  which  the  defendant  covenanted  to  pay  the 
plaintiff  by  instalments  as  the  building  proceeded ;  it  was  holden,  that  the 
finishing  the  house  was  not  a  condition  precedent  to  the  paying  the  money, 
but  that  the  covenants  were  independent,  and  therefore  the  plaintiffs  might 
maintain  an  action  of  debt  for  the  whole  sum,  though  the  building  were  not 
finished  at  the  time  appointed. 

Lord  KxNYON,  C*  J*    It  is  clear  that  those  were  not  dependent  covenants ; 
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for  the  money  was  payable  by  iii8talment9  during  the  progress  of  the  work ; 
but  it  is  as  clear  that  tnese  are.dependent  covenants.  I  never  expected  to  hear 
it  said,  that  these  wer^  independent  covenants ;  where  one  man  agrees  to  pay 
a  certain  sum  of  money  on  a  given  day,  and  another  covenants  to  convey  an 
estate  to  him  on  the  same  day ;  can  it  be  contended  for  an  instant,  that  though 
the  one  has  not  conveyed  he  may  call  upon  the  other  to  pay  the  money.  Com- 
mon sense  revolts  at  such  a  proposition.  .It  is  impossible  for  the  plaintiff  to 
answer  the  objection  made  to  his  recovery  in  this  form.  He  has  covenanted 
to  do  certain  things  which  have  not  been  done  ;  but  the  other  party  has  in- 
dulgently accepted  something  else  in  lieu  of  that  which  he  might  have  insist- 
ed upon.  The  parol  agreement  so  substituted  may  be  sufficient  whereon  to 
found  an  action  of  assumpsii  ;  but  how  can  it  be  the  foundation  of  an  action 
upon  a  covenant  under  seal,  whereby  the  parties  bound  themselves  to  perform 
a  different  contract  ? 

Grose,  J.  The  plaintiff  canhot  maintain  an  action  on  the  covenant,  with- 
out shewing  a  compliance  with  it  on  his  part.  , 

Lawbence,  J.  The  conveyance  of  the  estate  covenanted  to  be  conveyed  is 
a  condition  precedent  to  the  plaintiff's  right  of  action  ;  and  many  cases  iii  the 
books  may  be  cited  to  shew,  that  where  one  party  is  to  do  a  certain  thing  on 
a  certain  day,  in  consideration  of  which  the  other  party  is  to  do  another  th^ng, 
the  party  sumg  for  a  breach  of  the  contract  must  shew  that  he  had  performedi 
or  was  ready  to  perform,  his  part  on  the  day.  And  all  the  oases  cited  where 
a  substitution  of  one  thing  for  another  was  admitted  were  where  subsequent  to 
the  breach  of  covenant  the  covenantee  had  agreed  to  accept  another  thing  in 
satisfaction  of  his  damages,  which  was  an  answer  to  an  action  for  the  non-per- 
formance of  the  thing  stipulated.  I  rather  think  there  are  cases  to  shew,  that 
where  one  covenants  to  convey  by  a  certain  day  in  such  manner  as  the  ven- 
dee's counsel  shall  advise,  the  vendor  must  allege  that  he  called  on  the  vendee 
to  name  his  counsel,  and  that  he  went  to  the  vendee's  counsel  and  demanded 
him  to  point  out  what  conveyance  he  would  have ;  but  that  either  the  vendee 
would  not  name  his  counsel,  or  that  the  latter  when  required  would  not  point 
out,  dec.  But  here  there  is  a  decisive  answer  on  this  ground,  that  the  parties  ^ 
came  to  a  subsequent  agreement  by  parol  to  do  a  different  thing  than  that 
which  the  covenant  required  ;  and  the  plaintiff  attempts  to  maintain  an  action 
on  the  former  contract,  by  proving  the  performance  of  that  subsequent  agree-^ 
m^nt,  and  not  of  the  contract  declared  on«  Even  if  there  were  no  remedy  at 
law  on  the  subsequent  agreement,  the  plaintiff  might  still  go  into  equity ;  but 
I  see  no  objection  with  respect  to  the  statute  of  frauds,  where  the  contract  has 
been  executed. 

Le  Blanc,  J.  At  least  it  was  incumbent  on  the  plaintiff  to  shew  that  he 
was  ready  at  the  day  to  have  conveyed  what  he  had  covenanted  to  do,  and 
that  he  had  done  every  thing  which  lay  upon  him  to  do  for  that  purpose,  but 
that  the  other  party  had  prevented  him  from  doing  the  act.  .  If  tha.t  had  been, 
shewn,  it  would  have  likened  the  case  more  fo  that  of  Terry  v.  Duntzr  in 
which  there  was  an  averment  of  that  kind.  But  the  finishing  of  the  building 
there  could  not  be  a  condition  precedent  to  the  payment  of  the  money,  because 
part  of  it  was  to  be  paid  before  the  particular  day  named  for  the  finishing  of 
the  work.  Here  the  plaintiff  has  neither  shewn  performance  on  his  part  at 
the  day,  nor  any  excuse  for  non-performance  on  account  of  any  fault  of  the 
defendant.  He  neither  states  that  he  had  performed  his  part,  nor  was  ready 
to  have  performed  it,  but  was  prevented  from  doing  so  by  some  act  or  non-per- 
formance on  ,the  part  of  the  vendees(l)(2). 

Lowes  then  desired  leave  to  amend,  admitting  at  the  same  time  that  if  the 

(1)  Vide  Johnton  v.  Rttd  &  oi.  9  Maat.  Rep.  78.  Van  Btnihuyun  v.  Crapter,  6  Jolma. 
Rep.  257. 

(2)  [See  Green  v.  RoberU.  6  Wh.  84,— W.] 
Vol.  I.  39 


a06  CASES  IN  TRINITY  TBRM 

conveyance  of  the  ground-rent^  were  not  equivalent  to  a  conveyance  of  the 
land  under  the  circumstances,  it  would  not  help  the  plaintiff's  case. 
Lord  KsNYON,  G.  J.  said,  it  could  not  he  so  considered. 

Judgment  for  the  Defendant. 


Graham  v.  Shne. 

1  Eut,  6S2.    Jane  18,  1801. 


A  covenant  to  rarrender  a  copyhold  to  a  purchaser,  and  to  make  and  do  all  acts,  deeds,  S^c. 
for  the  perfect  sarrendering  and  assaring  the  premises  at  the  costs  and  charges  of  the  seller, 
is  not  broken  by  non-payment  of  the  £ie  to  the  lord  on  the  admission  of  the  purchaser ; 
for  the  title  k  perfected  by  the  admit^nce  of  the  tenant,  and  the  fine  is  not  due  till  after 
the  admittance. 

IN  covenant  the  plaintiff  declared,  that  whereas  by  a  certain  indenture  made 
on  the  9th  Jan.  ISOl,  between  the  defendant  and  his  wife  Elizabeth  of  the 
one  part,  and  the  plaintiff  of  the  other,  reciting"  a  devise  of  certain  copyhold 

S remises  to  the  defendant's  wife  (then  the  wife  of  J.  S.)  for  life,  remainder  to 
I.  F.  and  his  heirs  ;  and  reciting  the  death  of  J.  S,  and  the  marriage  of  hi» 
widow  with  the  defendant,  and  that  the  defendant  and  his  wife  had  contracted 
with  the  plaintiff  for  the  sale  of  the  said  copyhold  premises,  thereby  covenanted 
to  be  surrendered  to  him,  for  the  life  of  Elizabeth,  for  275/. ;  it  was  witnessed, 
that  in  pursuance  of  the  agreement  and  in  consideration  of  275/.  payable  by 
instalments  in  the  manner  therein  expressed,  the  defendant  for  himself  and 
his  wife  covenanted  with  the  plaintiff  that  they,  at  his  or  her  proper  costs 
and  charges,  at  the  then  next  or  some  subsequent  court,  &c.  at  the  request 
of  the  plaintiff,  would  duly  surrender  the  premises,  &c.  And  it  was  further 
covenanted,  that  the  defendant  and  his  wife,  and  all  others  claiming  any  es- 
tate, &c.  in  the  premises  during  the  life  of  Elizabeth^  should  at  all  times  during 
her  life  upon  the  reasonable  request,  and  at  the  costs  and  charges  of  the  defend- 
ant and  his  wife,  or  (me  of  them,  make,  do,  and  execute,  &c.  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  surrender,  and  assurances  for  the  more 
perfect  surrendering  and  assuring,  &c.  the  premises,  to  the  use  of  the  plain- 
tiff during  the  life  of  Elizabeth,  as  by  the  plaintiff  or  his  counsel  should  be 
reasonably  required,  &c.  The  plaintiff  then  averred,  that  though  he  had 
paid  the  money  and  performed  the  indenture  on  his  part,  yet  the  defendant 
and  his  wife  did  not,  at  their  proper  costs  and  charges,  at  the  next  court,  &c. 
surrender  the  premises,  although  requested  ;  but  on  the  contrary,  that  though 
the  defendant  and  his  wife  did  afterwards,  on  the  Uth  of  April  1801,  duly 
surrender  the  preinises,  yet  that  certain  fees  and  expences  became  due  and  pay- 
able as  costs  and  charges  on  the  surrender,  amounting  to  5/.,  which  the  defen- 
dant and  his  wife  refused  to  pay..  2dly,  That  the  defendant  and  his  wife  did 
not  do  other  reasonable  acts,  &c.  for  better  surrendering  and  assuring,  &c.  as 
by  the  plaintiff  were  reasonably  required ;  but  that  for  better  surrendering 
and  assuring,  &c.  the  premises,  it  became  necessary  that  the  plaintiff  should 
be  admitted  to  the  premises  at  the  said  court,  and  that  a  certain  fim  should  be 
paid  to  the  lord  of  the  said  manor  on  the  admission  of  the  plaintiff,  &c. 
amounting  to  18/.,  for  making  effectual  the  same :  and  then  the  plaintiff  aver- 
red, that  such  admission  of  him  took  place,  and  the  said  fine  was  due  and  pay- 
able during  the  life  of  Elizabeth,  ice. ;  but  that  neither  the  defendant  or  his 
wife  paid  the  said  18/.  to  the  lord,  &;c.  on  the  admission  of  the  plaintiff,  al- 
though duly  requested,  &c.  as  an  assurance  required,  &c.  by  the  plaintiff;  and 
therefore,  &;c.  The  plea  took  issue  on  the  first  breach  assigned,  and  demur- 
red to  the  second  breach,  because  it  was  not  alleged  in  the  declaration  that  the 
pajn^ent  of  the  fine  therein  mentioned  was  any  act,  deed,  or  assurance  ne- 
cessary or  requisite  to  be  made  or  performed  by  the  defendant,  or  that  the  same 
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was  a  reasonable  finet  or  that  the  defendant  and  his  wife  had  notice  6f  such 
fine,  or  that  the  plaintiff  had  sustained  any  damage  by  the  non-payment 
thereof. 

Lambe,  in  support  of  the  demurrer,  was  stopped  by  the  Court.- 
Espinasscy  contra,  said,  that  the  intent  of  the  covenant  was,  that  'the  seller 
should  pay  all  the  expence  of  the  conveyances  and  acts  necessary  to  make  a 
good  title  to  the  purchaser :  and  that  the  payment  of  the  lord's  fine  was  part 
of  the  assurance  necessary  to  perfect  the  plaintiff's  title.     But 

The  Court  referring  to  Hobari  v.  Hamnumd,  4  Co.  28.  a,  and  Rex  v.  TAe 
Lord  of  the  Manor  of  Hendon,  2  Term  Rep.  484,  said,  that  no  fine  was  due 
to  the  lord  till  after  admittance,  and  consequently  the  plaintiff's  title' was  com- 
plete before  the  fine  Was  due. 

Judgment  for  the  Defendant. 


Nowlan  v.  Geddes. 

1  East,  684.    Jane  19,  1801. 


To  a  declaration  agaiost  one  apon  joint  promiBes  by  him  and  another,  whom  be  avers  to  be 
outlawed ,  a  plea  of  nul  Hel  record  of  ontlavrry  is  io  offect  a  plea  in  abatement,  for  want 
of  partiea  ;  and  therefore,  if  it  conolnde  in  bar,  it  is  bad  on  general  demunrer^.  and  the . 
plaintiff  ia  entitled  to  jadgment  quod  reeupertt^  &a 

THE  plaintiff  declared  in  assitmpdt  Upon  joint  promises  against  the  de- 
fendant A,  Geddes  and  one  George  Laing,  "  which  said  George  was  and  is 
**  now  in  due  manner  outlawed,"  &c.  Plea  by  Creddes,  after  imparlance,  that 
actio  non.  Sec.  because  there  is  no  such  record  of  the  judgment  of  outlawry 
against  the  said  G.  L.  in  the  said  declaration  mentioned  now  remaining  in  the 
Court,  &c.  as  the  said  plaintiff  has  above  in  and  by  his  said  declaration  sup- 
posed ;  and  this  the  said  A.  G,  is  ready  to  verify :  wherefore  he  prays  judg* 
ment  if  the  said  plaintiff  ought  to  have  maintained  his  aforesaid  action  thereof 
against  him  the  said  A,  G.  To  this  there  was  a  general  demurrer,  and  join'- 
der. 

LatoeSf  in  support  of  the  demurrer,  said,  that  in  effect  the  plea  only  amount- 
ed to  this,  that  another  ought  to  have  been  sued  jointly  wjth  the  defendant ; 
and  therefore  the  plea  ought  to  have  concluded  in  abatement,  and  not  in  bar. 
.  For  every  plea  in  bar  ought  to  go  to  the  merits ;  unless  where  collateral  facts 
pleaded  are  an  inducement  to  or  substratum  of  the  action ;  and  then  they  may 
conclude  in  bar.  And  it  was  necessary  for  the  plaintiff  to  demur,  otherwise 
he  would  be  concluded  by  the  judgment  on  a  plea  in  bar. 

Barroto,  contra.  The  plea  was  properly  in  bcur.  The  proceedings  are  by 
original  against  two,  and  the  declaration  states  a  joint  promise,  and  yet  is 
against  one  only :  for  the  demurrer  to  the  plea  admits  the  fact,  that  there  is  no 
record  of  outlawry  against  the  other.  And  he  referred  to  Homer  v.  Jtfbor(a), 
where  debt  being  brought  upon  ^  joint  bond  against  one,  judgment  was  arrest- 
ed.    But 

All  the  Court  agreed,  that  as  the  plea  amounted  only  to  a  plea  in  abatement, 
it  was  ill  to  conclude  in  bar(l).     And  by 

Lawrence,  J.  The  demurrer  only  admits  what  is  properly  pleaded*;  and 
if  the  plea  should  have  concluded  in  abatement  and  not  in  bar,  the  demurrer 
does  not  admit  facts  not  rightly  pleaded.  Now  the  plea  is  in  effect,  that  an- 
other joint  contractor  was  not  sued,  which  is  a  plea  in  abatement.  In  the  case 
cited,  it  did  not  appear  on  the  face  of  the  declaration  that  the  other  joint  obli- 
gor was  outlawed. 


(a)  B.  R.  Mich.  24  Geo.  2,  cited  by  Alton,  J.  in  Rict  v.  ShuU,  6  Bnrr.  1614. 
(1)  Vide  1  Chitt.  Ple«d.  446. 
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Lx  BiiANC,  J.  The  admission  of  the  fact  hy  the  demarrer  cannot  vary  the 
case ;  for  supposing  the  defendant  had  pleaded  that  there  was  a  joint  promise, 
(and  the  present  plea  is  in  effect  no  mote,)  and  the  plaintiff  had  demurred^ 
that  would  have  been  equally  an  admission  of  the  fact,  and  yet  no  doubt  such 
a  plea  must  have  concluded  in  abatement. 

Etper  Curiam.  The  judgment  in  this  case  is  not  a  respondeas  otater,  but 
a  general 

Judgment  for  the  Plaintiff(a). 


Greasley  v.  Higginbottom  and  Another. 

t  East,  686.    Jane  19,  1801. 

Where  a  taoh,  after  beginning  to  demolinh  and  pnU  down  a  hoaae,  steal  flow  therein,  or  force 
the  owner  to  sell  it  at  an  under  price,  ib«  value  thereof  cannot  be  recovered  in  an 
action  against  the  hundred  on  the  6th  section  of  the  ^t  act,  1  Geo.  1«  at  2.  c  5,  such 
stealing  and  robbery  being  substantive  felonies  and  not  within  the  offence  created  by  the 
4th  section  of  the  act  But  flour  which  was  spoiled  or  destroyed  at  the  time  of  such  i>e- 
ginning  to  demolish,  &c.  may  be  so  recovered. 

THIS  was  an  action  on  the  stat.  1  Geo.  1.  st.  S.  e.  5.  s.  6,  against  the  hun- 
dred of  Stofd^ord  in  the  county  of  Nottingham,  for  a  reparation  in  damages 
by  reason  of  the  pulling  down  in  part  the  dwelling-house  of  the  plaintiff  by 
persons  unlawfully,  riotously,  and  tumultuously  assembled.  On  the  .3d  of 
September,  a  mob  consisting  of  more  than  two  hundred  persons  came  in  the 
mprning  to  the  plaintiff's  house  at  Stapleford,  who  was  a  flour-seller  and 
grocer;  and  after  beating  him,  and  threatening  to  break  th£  windows  and  pull 
the  house  down,  they  actually  broke  the  windows  of  the-  house  and  kitchen> 
cut  the  iron  and  staunchions,  and  broke  the  window-shutters.  They  also  pul- 
led down  a  lefin-to  or  little  out-house,  and  tore  off  the  roof  of  it.  This  latter 
was  so  placed,  that  when  pulled  down  there  was  left  an  opening  outwards 
from  the  upper  chamber  of  the  house,  which  had  communicated  as  a  door- 
way into  the  upper  part  of  the  lean-to.  Out  of  the  lumber-room  with  which 
this  was  connected  the  mob  took  a  quantity  of  flour ;  sonie  of  it  they  sold 
one  amongst  another  against  the  plaintiff's  consent  at  their  own  pride  (nearly 
half  the  value),  which  they  paid  to  the  plaintiff;  some  was  stolen ;  and  some 
was  thrown  about  and  wasted ;  in  all  more  than  two  hundred  stone.  On  the 
part  of- the  hundred  it  was  first  objected,  that  the  lean-to  was  no  part  of  the 
dwelling-house ;  which  was  over-ruled.  2dly,  That  the  facts  proved  did  not 
amount  to  the  felony  described  in  the  4th  sect,  of  the  riot  act,  viz,  that  of  the 
persons  being  unlawfully,  riotously,  and  tumultuously  assembled  to  the  distur- 
bance of  the  public  peace,  and  unlawfully,  and  with  force  beginning  to  de- 
molish and  pull  down  the  plaintiff's  dwelling-house.  At  the  trial  Graham^ 
B.  agreed,  that  in  order  to  make  the  hundred  liable,  the  acts  done  by  the  per- 
sons so  assembled  must  amount  to  the  offence  described  in  the  4th  section  ; 
but  he  thought  the  case  proved  brought  them  within  it.  It  was  also  objected, 
that  at  any  rate  the  plaintiff  was  not  entitled  to  recover  for  any  part  of  the 
flour  which  was  taken  and  sold  by  the  mob,  but  only  for  the  damage  done  to 
the  house  and  lean-to,  and  the  flour  spoiled  in  so  doing.  The  jury,  however, 
under  the  Judge's  direction,  found  a  verdict  for  the  plaintiff  for  the.  several 
amount  of  the  damages  sustained  by  him  in  each  respect,  making  altogether 
40Z. 

Clarke  and  Beader,  in  Easter  term  last,  obtained  a  rule  for  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  new  trisd  had,  on 
the  last-mentioned  ground  of  objection ;  the  flour  which  was  stolen,  including 
that  which  was  taken  and  sold  against  the  will  of  the  owner,  being  a  felony 

(a)  Vide  Wallu  ▼.  SavU,  1  Latw.  41. 
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of  another  description,  and  not  within  the  meaning  of  the  4th  sect,  of  the  riot 
act,  creating  a  new  offence, 'and  consequently  not  within  the  6th  clause,  giv- 
ing a  remedy  against  the  hundred  for  damages  occasioned  therehy. 

Balguy  now  shewed  cause,  and  said,  that  though  the  4th  clause  was  high- 
ly penal,  and  therefore  to  be  construed  strictly,  yet  the  6th  clause  on  which 
the  action  was  founded  was  a  remedial  law,  and  ought  consequently  to  receive 
a  liberal  construction.  And  here  the  damage  arose  from  one  continued  act, 
and  all  flowed  from  the  original  violence. 

The  Courts  however,  were  of  opinion  that  the  hundred  were  only  liable  for 
the  damage  done  to  the  house  and  lean-to,  and  for  such  of  the  flour  as  was 
spoiled  or  destroyed  in  doing  that  damage :  but  that  as  to  the  flour  stolen,  or, 
which  in  effect  was  the  sAme  thing,  taken  away  and  sold  without  the  consent 
of  the  plaintiff*,  that  being  a  distinct  felony  in  the  oflTenders,  an  offence  which 
existed  before  the  passing  of  the  riot  act,  and  not  an  injury  done  to  the  party 
by  beginning  to  demolish  or  pull  down  the  house,  it  was  not  within  the  4tn 
clause-  of  the  act,  and  consequently  not  within  the  clause  giving  damages 
against   the  hundred  (a). 

On  this,  the  plaintiff's  counsel  consenting  to  reniit  the  damages  given  for 
the  flour  stolen  or  taken  away  by  the  mob  and  sold,  the  rule  for  the  new  trial 
was  discharged  without  costs. 


The  King  v.  Stone. 

A  East,  689.    June  20,  1801. 

If  a  conviction  before  a  justice  of  peace  on  the  game-la  wi  state  that  the  defendant  was  pre* 
sent  at  the  time  when  the  iDformation  wai  read  and  the  witnesses  examined  and  that  when 
ealfed  on  for  his  defence  he  prodoced  no  evidence,  and  did  not  require  any  further  time; 
that  is  sufficient,  without  slating  that  he  was  previously  summoned  to  answer,  &c.  Qu. 
Whether  it  be  necessary  for  the  prosecutor  to  negative  by  evidence  as  well  as  fn  the  infor- 
mation the  (qualifications  of  the  defendant  to  kill  came  ?  and  Qk..  Whether  the  negative 
of  such  qualifications  must  be  repeated  in  the  adjudicatory  part  of  the  conviction,  or  whether 
it  be  not  sufficient  to  convict  the  defendant  of  the  offence  aforesaid^  referring  to  the  pre- 
vious part  of  the  conviction  which  sets  forth  the  information  in  which  snch  qualifications 
were  specifically  negatived.  ^ 

THE  following  conriction  on  the  game  laws' was  removed  into  this  Court 
by  certiorari. 

Bedfordshire,  to  wit.  Be  it  remembered  that  on  the  6th  of  January,  in  the 
41  Geo.  3;  at,  &c.  T.  French,  of,  &c.  cometh  before  me  J.  Webster  clerk,  one  of 
the  justices,  &c.  and  then  and  there  giveth  me  the  said  justice  to  understand 
and  be  informed,  that  T.  Stone  of  A.  in  the  county  of  B,  gentleman,  within 
three  months  then  last  past,  that  is,  on  Saturday  the  3d  of  January,  in  the 
41st  year,  &c.  at  M,  &c.  he  the  said  T.  S.  being  a  person  not  then  having 
lands  or  tenements  or  any  other  estate  of  inheritance  m  his  own  right  or  his 
wife's  right  of  the  clear  yearly  value  of  lOOZ.  per  ann.  &c.  (and  so  negativing 
all  the  other  qualifications  of  the  stat.  22  &  23  Car.  2.',)  nor  then  being  in  any 
other  manner  qualified  or  entitled  in  his  own  right  to  keep  or  use  any  engine 
to  kill  and  destroy  the  game  of  this  kingdom,  did  keep  and  use  a  certain  engine 
to  kill  and  destroy  game  called  a  gun,  against  the  form  of  the  statute,  &c.:  of 
which  said  information,  and  of  the  offence  therein  charged  upon  him  as  afore- 
said, he  the  said  T.  S.  on  the  said  6th  of  January,  &c.  at  M.  &;c.  had  notice. 
Whereupon  the  said  T.  S.  appeareth,  and  is  then  and  there  on  the  6th  of  Janu- 
ary; ice.  at  M.  &c.  present,  before  me  the  said  justice  to  answer  and  mi^c  his  de- 
fence to  the  said  information  and  the  offence  therein  charged  upon  him  as  afore- 
said ;  and  he  the  said  T.  S.  having  heard  the  same  is  asked  by  me  the  said 

(a)  Vide  Raictjffe  v.  Edin^  Cowp.  135.  Hydt  v.  Cogaa,  Dougl.  699,  and  RM  v.  ClanJce^ 
7  Term  Rep.  ^96,  and  ^urrotof  v.  WrighU  note,  616. 
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justice  if  he  can  say  any  thing  for. himself,  why  he  the  said  T.  S.  should 
not  be  convicted  of  the  premises  above  charged  upon  him  in  form  aforesaid? 
and  the  said  Thomas  Stone  pleadeth  that  he  is  not  guilty  of  the  said  offence. 
Nevertheless,  on  the  said  6th  of  January^  ice,  at  M.  &c.  two  crediUe  wit- 
nesses, to  wit,  J.  C.  of,  iScc.  and  J,  Pr.vof,  6co.  come  before  me  the  said  justice 
in  their  own  proper  persons,  and  before  me  the  said  justice,  in  the  presence 
of  the  said  T.  S.  they  the  said  J,  C.  and  J.  W.  being  respectively  then  and 
there  on  the  same  day  and  year  aforesaid,  at  M.  &c^  duly  sworn,  &c..  and  de- 
pose, &c.  (the  conviction  then  set  forth  the  evidence  of  the  witnesses  as  to 
the  fact  of  the  defendant's  having  killed  a  pheasant  on  Saturday  the  3d  of 
January  1801,  in  the  parish  of  M.  &c.  but  not  stating  any  evidence  of  the 
disqualification  of  the  defendant).  And  thereupon  the  said  T.  S.  being  ask- 
ed by  me  the  said  justice  if  he  had  anything  to  say,  or  can  produce  any  evi- 
dence in  answer  to  the  several  matters  deposed  to  by  the  said  /.  C.  and  J.  W,- 
as  aforesaid,  he  the  said  T.  S.  pretends  and  represents  to  me  the  said  justice, 
that  he  the  said  T.  S.  on  the  said  3d  of  January^  &c.  was  qualified  both  in 
his  own  right  and  in  right  of  his  wife  to  kill  game,  but  doth  not  produce  any 
evidence  thereof ;  nor  that  he  the  said  7.  S.  on  the  said  3d  of  January^  &c. 
had  any  lands  or  tenements  or  any  other  estate  of  inheritance  in  his  own 
right  or  his  wife's  right  of.  the  clear  yearly  value  of  100^.  per  ann.,  or  for 
term  of  life,  or  any' lease  or  leases  for  99  years,  or  for  any  longer  term,  of  the 
clear  yearly  value  of  150Z.  ;  nor  that  he  the  said  T.  S.  was  the  son  and  heir 
apparent  of  an  esquire,  or  of  other  person  of  higher  degree ;  nor  that  he  was 
the  owner  or  keeper  of  any  forest,  park,  chase,  or  warren,  or  game-heeper  to 
any  lord  or  lady  of  or  for  any  manor  or  manors ;  nor  in  any  other  manner 
qualified  in  his  own  right  to  keep  or  use  any  engine  to  kill  and  destroy  the 
game  of  this  kingdom  ;  nor  doth  he  produce  any  sufficient  evidence  thereof 
in  answer  to  the  several  matters  deposed  by  the  said  /.  C.  and  /.  W,  as 
aforesaid ;  nor  doth  the  said  T.  S.  require  any  further  time  for  that  purpose. 
And  thereupon  it  manifestly  ap{)ears  to  me  the  said  justice,  that  the  said  T. 
S,  is  guilty  of  the  offence  above  charged  lipon  him  in  and  by  the  said  infor- 
mation. Wherefore,  I  the  said  justice,  on  the  said  6th  ot  January,  &c.  at  M. 
Sec.  on  the  aaths  of  two  credible  witnesses  so  taken  before  me  sus  aforesaid, 
do  adjudge  him  the  said  T.  Si  to  be  guilty  of  the  offence  aforesaid ;  and  do 
thereupon  convict  him  of  the  same  ;  and  do  declare  and  adjudge  that  he  the 
said  T.  S.  hath  forfeited  the  sum  of  five  pounds  for  the  same  offence,  to » be 
distributed  as  the  statute  in  that  case  made  and  provided  doth  direct. 

Mcintosh  on  the  part  of  the  defendant,  objected,  1st,  that  the  conviction  does 
not  state  that  he  was  duly  summoned  ;  and'that  this  was  not  cured  by  alleging 
that  the  defendant  was  present ;  for  if  a  man  be  not  apprised  beforehand  when 
he  shall  be  called  upon  to  answ,er  a  charge,  he  cannot  be  prepared  for  his  defence 
or  have  his  witnesses  ready.  In  Rex  v.  Heber{a\,  an  information  was^  grant- 
ed against  a  magistrate  for  Convicting  one  without  summoning  him,  he  hap- 
pening to  be  present  when  another  person  was  convicted  for  the  same  offence, 
who  had  been  previously  summoned.  It  was  there  said  to  be  a  most  known 
rule  of  common  justice  that  no  man  should  be  convicted  of  an  offence  till  he 
had  previous  notice  given  hiin  of  the  charge.  .  To  be  sure,  in  Rex  v.  Johnson^ 
'  1  Str^.  261,  it  was  holden,  that  appearance  cured  all  defects  in  the  summons  ; 
but  there  the  objection  went  only  to  the  shortness  of  the  summons,  it  having 
been  issued  on  the  same  day  on  which  the  defendant  was  required  to  appear. 
In  R.  V.  Vendbles,  lb.  630,  and  2  Ld.  Ray.  1405,  it  was  ruled  that  a  summons 
was  necessary ;  but  there  no  appearance  was  stated.  (The  Court  expressing 
their  opinion,  that  the  appearance  of  the  party,  especially  as  he  did  not  ask 

(a)  2  Baraard.  34,  77,  101,  (when  this  book  was  cited  Ldrd  Kenyon  observed,  that  Bar-- 
nardiaton  was  a  bad  reporter;  and  that  probably,  if  the  conviction  itself  were  looked  into,  it 
wonld  appear  either  that  the  party  was  not  called  npon  for  his  defence,  or  had  not  proper  time 
given  to  him  upon  reqaest)    Vid.  2  Stra.  914,  8.  C. 
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for  further  time,  dispensed  with  the  summons,  this  objection  was  abandoned.) 
2dly,  Neither  the  evidence  nor  the  adjudication  negatives  the  qualifications  re- 
quired by  the  stat.  22  6c  23  Car.  2.;  the  want  of  which  is  of  me  very  essence 
of  the  ofience.  This  was  holden  to  be  necessary  in  E.  v.  Jarmsy  1  £arr.  148. 
It  is  true,  that  the  qualifications  are  here  negatived  in  the  information ;  but 
that  alone  is  -not  sufficient ;  for  as  the  information  is  the  ground  of  the  sum- 
mons, so  the  evidence  is  the  ground  of  the  adjudication,  and  the  latter  cannot 
go  further  than  the  evidence  warrants.  And  though  it  was  said  in  R.  v. 
Crowthert  1  Term  Rep.  126-7,  that  it  had  been  no  where  directly  decided  that 
the  evidence  should  negative  every  particular  qualification ;  yet  that  was  not 
the  point  in  judgment ;  and,  at  least  that  imports  that  there  must  be  some  gen- 
eral evidence  of  disqualification,  to  put  the  party  accused  on  his  defence. 
But  here  there  is  not  even  general  evidence.  In  M.  v.  W7^eaimany  Doug.  345, 
where  the  qualifications  were  negatived  by  the  evidence,  but  not  in  the  infor- 
mation, Ashhurstf  J.  said,  that  the  evidence  must  prove,  but  could  not  supply 
any  defect  in  the  information.  And  in  the  precedent  in  jBwr7i(a),  the  evidence 
negatives  every  particular  qualification.  'And  that  form  was  agreed  to  be  sus- 
tained in  R.  V.  Thompion,  2  Term  Rep.  78,  and  JR.  v.  Hartltih  £.  22  Geo. 
3,  Cald.  175,  there  cited ;  though  the  Court  in  other  respects  did  not  approve 
of  it. 
Lord  Kenyon,  C.  J.  referred  to  a  MS.  note  of  The  King  v.  Jarvisifi)^ 

(a)  2  Bom's  Jiutice,  tit.  Game. 

\b)  Rkx  v.  Mqrick  Jarvis,  Hil.  term  80  Geo.  2. — ^This  was  a  eonvktioD  against  the 
defendant  apnn  the  game  laws.  The  coDviption  sets  forth,  that  on  12th  October  1764,  at 
ffilierton  in  the  county  of  IVilU,  A.  B,  came  before  the  justices  convicting  and  made  iiifor- 
matioD,  that  the  defendant  within  Z  months,  at  the  parish  oi  H.  in  the  said  eoanty,  had  and 
naed  a  setting  dog  and  setting  net,  ht  not  biing  then  qualified  by  ^  laws  of  thu  realm  1o  . 
keep  avd  «<e,  i^e,  to  kill  t(ami.  The  copviction  fonher  sets  forth,  that  Webbe,  a  credible  wit« 
ness,  oame  to  the^place  aforesaid,  and  made  oath,  that,  &o.  (in  the  words  of  the  information.) 
It  then  states;  ihat  the  defendant  having  been  sommoned  and  appearing  before  the  justices  at 
Devizet  in  the  said  county,  and  the  evKJence  being  read  lo  him;  and  be  being  naked  what  he 
had  to  sav  for  himself,  and  saying  nothinfc  except  denying  the  fact;  and  therefore  the  ja<>tieea 
adjodge  that  the  defendant  ioa<  not  any  ttise  qualified,  emj)Ov^red,  lieeneid,  or  authorized  to 
kill  and  destroy  game,  or  to  keep  and  use  dogs  and  nets  to  kill  and  destroy  the  game, 
and  adjudge  him  g4jilty  of  the  offence,  and  to  forfeit  the  sum  of  5/.  This  conviction  being 
brought  up  by  certiorari  and  put  in  the  paper,  and  coming  on  now  to  be  argued,    . 

Mr.  C^tf/d  against  the  convictum,  objected  1st,  The  justices  have  not  shewn  that  they  have 
a  jarisdictbn;  because  they  have  not  stated  precisely  that  Jar  vis  had  no  qualification.  The 
witness  swears  generally,  that  the  defenciant  was  not  qualified  to  kill  game:  that  is  not  suf- 
ficient; but  every  quaiificatioD  mentioned  in  the  stat.  22  &  28  C^ar.  2,  ought  to  be  set  forth; 
and  the  defendant  should  be  adjudged  to  have  none  of  them:  indeed  other  subsequent  quali- 
fioatk>ns  (as  being  lord  of  a  manor,  &c.  which  is  an  implied  qualification  by  a  lattt>r  statute) 
need  not  be  set  forth.  Rex  v.  HilU  1  Lord  Ray.  1415.  In  Bluet  q.  t.  v.  JVkeds,  Cnmyns, 
526,  a  general  averment  of  the  defendant's  disqualification  was  consklered  as  not  sofiicient 
b  a  convklbn,  though  well  enough  in  an  actk>n.  Rex  v  Piekells,  Mich.  19  G.  2«i  The 
Conviction  there  was  for  keeping  and  using  a  lurcher.  It  was  objected  that  there  was  no 
averment  that  defendant  was  not  lord  of  a  manor.  Lee,  C.  J.  said,  **  He  found  no  instance 
**  of  that  species  of  qualification  being  set  forth;  that  all  the  qualifications  ntentk>ned  in  the 
**  statute  of  Car.  2,  must  be  set  forth;  but  this  is  not  in  the  precedents,  because  it  is  only  an 
*'  implied  or  argomentitive  qualification;  theoiheiis  are  expressed.'*  i  Stra.  497.  The  first 
objectior.  there  is  the  strong  one,  upon  which  I  believe  that  convictwn  was  quashed.  'Ihia  is 
not  a  point  of  form  only,  but  is  of  substance,  and  is  necessary  to  give  the  justices  jurisdiction; 
and  therefore  must  be  set  forth.  2d,  The  witness  was  examin^,  in  the  first  pltfce,  in  the 
absence  of  the  defendant,  which  was  an  irreg4l»r  proceeding  The  defendant  should  first 
have  been  summoned,  and  have  had  an  opportunity  to  appear;  because  such  examination  is 
ex  partes  and  when  a  witness' has  once  sworn  a  ihin^  he  is  in  a  manner  bound  te  abide  by  it 
though  false,  so  that  the  defendant  cannot  cross  examine  him  upon  fair  terms.  And  here  too, 
it  is  to  be  observed r  that  at  the  second  meeting,  when  the  defendant  was  convicted, .the  wit- 
ness* firas  not  sworn  again,  but  his  former  deposition  read;  so  that  theie  was  ne  opportunity 
for  cross  examination  on  any  terms.  8d,  It  is  said  that  the  defendant  was  not  then  qualified, 
three  timea  are  mentioned  before  an  the  conviction;  1st,  the  time  of  the  ofi'ence  comlnitted; 
2d,  the  time  of  the  information  given;  8d,  that  of  the  oonvietion.  To  ^hich  does  then  refer? 
^^Mt,  Norton,  contra.    If  the  Court  see  that  there  is  an  information  made,  an  ofi'ence  prov- 
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which  was  taken  by  the  late    Lord    Aghburton   when    at  the  bar,  and 
corroborated  the  report  by  Sir  James  Burrow  ;  in  which,  he  observed,  that 

ed,  and  that  the  defendant  haa  been  heard,  or  had  an  opportanity  of  being  heard,  they  witi 
not  be  aatate  in  finding  flawa.  To  the  2d  objection  it  haa  been  aaid  the  joatice  aboald  hafe 
anmrnqned  the  defendant  before  he  examined  the  wiuieaa.  Bat  I  apprehend  it  would  have 
been  a  atroncer  objection  had  he  aammoned  the  party  to  appear  without  any  probable  cause. 
If  the  defendant  had  desired  an  opportunity  of  cross  examining  the  witness  he  had  a  right  to 
it;  but  it  does  not  appear  he  desired  it,  though  the  witness  then  attended.  The  only  defence 
that  the  defendant  made  was  that  be  did  not  commit  the  fact;  he  does  not  tlaim  the  qnalifi- 
cation.  To  the  first  and  great  objection,  the  justices  have  adjudged  the  defendant  expressly 
to  be  in  nowise  qualified,  empowered,  licensed »  or  authorised;  than  which  words  noth« 
ing  can  be  well  stronger.  In  Rex  v.  Chandler,  1  Ld.  Raym.  681.  JJo/f,  C.  J.  said,  ***  It  is 
sufficient  for  the  justices  to  pursue  the  words  of  the  statute."  It  was  incumbent  on  Jarvis, 
if  he  had  a  qualification,  to  prove  it;  the  justices  were  only  to  expect  a  charge  of  the  fact 
committed  from  the  witness  examined.  ,  For  it  is  almost  impossible  for  a  witness  to  provothat 
the  defendant  has  not  some  of  the  qualifications.  As  for  instance,  be  must  be  a  herald  and 
well  skilled  in  the  laWs  of  precedencv  to  know  who  at  this  time  is  an  esquire,  or  a  person  of 
higher  degree.  To  know  who  is  qualified  by  virtue  of  this  estate  a  witness  must  be  mtimate- 
ly  acquainted  with  a  person's  rental.  A  search  must  be  made  With  the  clerk  of  the  peace 
before  a  witness  could  know  who  was  a  game  keeper.  And,  lastly,  how  can  a  witness  in- 
form himself  whether  the  party  he  accuses  be  keeper  of  a  chase,  &c.?  All  these  are  nega- 
tives; the  defendant  is  summoned  to  prove  the  affirmative  if  he  can.  There  are  several 
cases,  though  not  expressly  in  point,  yet  applicable  by  parity  of  reasoning  In  Rtx  v.  Fbrd, 
1  Stra.  555,  which  was  a  conviction  for  keeping  an  alenouse  without  licence,  it  was  objected 
that  there  was  an  exception  in  the  act,  and,  that  it  should  appear  he  did  not  fell  within  it;  hat 
the  Court  held  that  that  exceptk>n  comtngby  way  of  proviso,  the  defendant  should  have  in- 
sisted on  it  in  his  own  defence.  Rex  v.  Theed^  1  Stra.  60S,  is  in  point;  for  there  the  excep- 
tion dkS  not  come  in  by  way  of  proviso,  but  in  the  enacting  part.  But  further,  it  is  sufficient 
if  a  conviction  follow  the  very  words  of  the  statute.  The  statute  of  Queen  Anne,  on  which 
this  conviction  is  grounded,  has  the  words  "  not  being  qualified  according  to  the  laws  in  be- 
ing'* (or  to  that  purpose) ;  now  here  are  these  and  stronger  words  added.  In  Q.  v.  Matthewtt 
10  Mod.  27.  Vio.  Abr.  and  Burn's  Justice,  jthe  Court  said,  it  had  been  enough  if  the  want  of 
qualifications  htfd  been- alleged  generally;  bat  it  was  holden  bad,  because  some,  but  not  ail, 
were  set  forth.  In  Rex  ▼.  MarriaU,  I  Stra.  66,  the  conviction  was  holden  bad,  because 
^  the  words  wertB  the  words  of  the  witness;  but  had  they  been  the  words  of  adjudication  of 
the  justices  it  seeoDs  it  would  have  been  well.  As  to  the  case  of  Rex  v.  Hill,  it  is  certainly 
«n  euthority  against  me  as  fiir  as  it  goes;  hot  it  is  stated  so  shortly  that  one  can  form  little 
judgment  from  it  The  words  in  that  case  possibly  were  the  words  of  the  witness,  or  there 
might  be  some  otber  objectkm  not  stated.  The  case  in  Comyns,  526,  as  far  it  goes,- is  with 
me;  for  in  an  actkyn  of  debt  for  the  penalty  on  this  act,  it  is  clearly  enough  to  allege  the  want 
of  qoaJificat»ns  generally.  How  those  '.wo  cases  are  distingnishable  I  protest  I  do  not  see: 
the  reason  is  the  same;  the  defence  is  the  same  in  both  cases.  In  Rex  v.  PiekelU  the  con- 
viction was  affirmed,  though  the  objection  taken  was  stronger  than  here.  One  qualification 
was  omitted,  though  the  others  were  iet  forth  particularly;  and  I  ado  not  see  why  that  qualifi- 
cation being  created  by  another  later  law  shoilld  alter  toe  case.  Therefore,  the  point  deter- 
mined in  tmit  resolution  seems  not  against  us.  He  was  then  proceeding  to  answer  the  other 
objection;  but  the  Court  toM  him  it  would  be  determined  on  this; and  also  told  Mr.  Gould  he 
need  not  take  the  trouble  of  replying 

Lord  Mansfield,  C  J.  If  this  matter  was  re$  Integra,  and  open  to  be  gone  into  by  reason- 
ing at  laige,  yet  I  should  think  it  necessary  for  the  justices  to  show  that  the  person  convicted 
WAS  an  qbject  of  their  jurisdiction;  that  is,  that  he  had  none  of  the  qualifications  mentioned 
in  the  statute  of  Car.  2.  For  it  is  a  known  distinction  that  what  comes  by  way  of  proviso  in 
a  statute  must  be  insisted  en  by  war  of  defence  by  the  party  accused ;  but  where  exceptwds 
are  in  the  enacting  part  of  a  law,  it  must  appear  in  the  charge  that  the  defendant  does  not 
iall  within  any  of  them(  I ).  But  in  this  case  I  do  not  think  myself  at  liberty  to  go  into  the 
question,  \f  it  were  doubtful;  for  all  the  cases  from  the  making  of  the  statute  are  uniform  in 
support  of  the  objection.  The  judgment  in  the  Qtutn  V.  Matfteufs  has  nothing  to  do  with  this 
case;  that  is  an  obiter  sayins only  at  best.  In  Rex  v.  Aforrurf/,  the  witness  swore  generally, 
that  the  person  was  not  qualified ;  that  was  holden  trad.  The  witness  in  thb  case  aweara  exactly 
the  same;  and  the  justices  adjudge  ou'that  evidence  only.  The  stream  can  never  go  higher 
than  the  spring  head.  Rex  y.  Hilt  is  in  point.  In  the  case  from  Comyns,  aa  that  waa  an 
actk)n,  the  ceneral  averment  might  be'aufficient;  becanae  in  the  examinalwn  of  the  queation 
at  the  trial  tne  qualification  might  be  gone  into.  The  Chief  Justice,  in  Rex  ▼.  Piekkls,  ar- 
gued from  this  as  a  settled  point,  excepfio  probat  regulam.  Therefore  this  point  seems 
settled  by  all  the  detenaioations;  for  which  reason  I  do  not  enter  at  large  into  toe  questwn; 
though  if  I  should  do  that,  the  exception  seems  well  founded. 

(1)  VUe  1  Chitt.  Plead.  229,  n.(l)  Day's  edit. 
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the  Court  had  given  an  express  opinion  on  the  very  point  in  favour  of  the 
objection  now  urged.     His  lordship  read  the  note  here  subjoined. 

Gibbs,  coDtra.  The  information  in  Rex  v.  Jarvis  omited  to  negative  the 
defendant's  qualifications,  and  was  therefore  clearly  bad ;  and  what  was  there 
said  by  the  Court  must  be  taken  with  reference  to  the  point  in  judgment. 
There  can  be  no  difierence  in.  the  rules  of  evidence  as  applicable  to  proceed- 
ings before  justices  of  peace,  and  before  the  superior  courts ;  and  in  actions 
for  penalties  it  never  was  deemed  necessary  for  the  plaintiff  to  disprove  the 
defendant's  qualifications.  It  is  impossible  in  the  nature  of  the  thing  that  a 
posecutor  should  be  able  to  prove  all  those  negatives.  If  the  fact  constituting 
the  offence  be  proved,  it  is  sufficient  to  put  the  party  upon  his  defence ;  and 
he  to  whom  the  fact  must  be  best  known  must  prove  the  affirmative,  and  shew 
that  he  was  qusdified  to  do  it.  It  is  true,  that  in  R.  v.  Thompson(a)  the  pre- 
cedent in  Burn  was  sustained  ;  but  the  Court  expressed  great  dissatisfaction 
with  it,  and  this  point  was  not  in  question.  It  must  indeed  be  stated  in  a  dec- 
laration for  the  penalty,  that  the  defendant  "  not  being  a  person  duly  quali- 
fied, &c.,  to  kill  game,"  &c.  did  the  act ;  but  it  is  not  necessary  for  the  plain- 
tiff to  prove  the  disqualification ;  and  if  not,  neither  can  it  be  necessary  for 
the  prosecutor  to  prove  the  like  allegation  in  an  information  before  a  magis- 
trate. If  the  negative  of  the  qualifications  were  not  introduced  in  the  same 
clause  of  the  act  by  which  the  ofience  is  constituted,  it  would  not  be  neces- 
sary even  to  state  those  negatives  in  the  information  ;  but  that  is  a  mere  tech- 
nical rule  of  pleading ;  and  it  cannot  alter  the  nature  of  the  evidence,  whether 
such  matter  be  introduced  in  the  same  or  any  subsequent  clause ;  it  is  still  dnly 
matter  of  defence,  and  the  affirmative  must  be  proved  by  the  party  who  wishes 
to  avail  himself  of  it.  As  to  the  other  objection,  the  magistrate  does  adjudge 
the  defendant  not  to  be  qualified  ;  for  the  information  charges  that  he  was  not 
qualified  in  the  manner  required ;  and  that  being  read  to  him,  he  denies  it, 
and  pleads*  not  guilty  to  the  whole  ;  then  the  fact  being  proved,  and  he  pre- 
tending to  be  qualified,  but  giving  no  evidence  of  it,  as  it  was  incumbent  on 
him  to  do,  the  justice  adjudges  him  guilty  of  the  offence  aforesaid  /  which 
therefore  refers  to  the  ofience  as  charged  in  the  information. 

Lord  Kbnyon,  C.  J.  The  first  objection  is  fairly  gotten  rid  of.  Justice 
requires  that  a  party  should  be  duly  summoned  and  fully  heard  before  he  is 
condemned ;  but  if  he  be  stated,  to  b6  present  at  the  time  of  the  proceeding, 

Dtnnu^n^  J.  I  ihooght  thb  qneitioa  bad  beeo  at  rect;  becaase  it  is  foanded  on  ttrvog 
reaMDs  and  rolei  of  law.  There  is  a  known  distinction  between  eiceptions  in  a  statate  by 
way  of  proviso  (which  need  not  be  set  forth)  and  those  in  the  porview  of  the  act:  and  to  this 
point  there  is  a  very  strong  case,  {Rex  v.  Btll  vide  Post.  480.)  upon  an  indictment  against  a 
peiBon  for  having  coining  instrnments  in  his  custody.  It  was  said  by  Mr.  JVorton^  that  in  a 
conviction  it  is  safficient  to  pnrsoe  the  words  of  (he  aet  of  parliament;  bat  I  think  that  b  not 
so;  and  there  are  many  cases  where  it  has  been  ruled  otherwise^  Among  other  instances  it 
was  so  determined  in  the  ease  of  Rtx  v.  Chapman^  Easier  term  28  Geo.  2,  upon  a  convic- 
tion of  a  person  for  robbing  an  orchard;  which  the  Court  held  not  sufficient;  but  it  oucht  to 
have  appeared  of  what,  and  how,  the  orchard  was.  robbed,  that  they  might  judge  whemer  it 
were  a*  robbery  within  the  meaning  of  the  48  Eliz.  c.  7. 

Jf^er^  J.  I  am  of  the  same  opinbn.  Where  negatives  are  descriptive  of  the  o0ence, 
there  they  must  be  set  forth.  The  case  my  brother  Denniton  refers  to  upon  the  stat  8  &  9 
W.  8,  for  having  coining  instruments  in  his  custody  is  very  strong.  I  am  strongly  inclined 
against  the  authority  of  the  case  in  Comyn$  upon  the  action  of  debt  for  the  penalty. 

Conviction  quashed. 

(a)  On  the  mentkm  of  this  case  Lord  JTcnyon,  C.  J.  said,  One  point  in  that  case  has  al- 
ways aflforded  me  great  dissatisfaction  ;  namely,  that  the  Court  would  in  any  case  intend  that 
the  evidence  was  aiven  in  the  defendant's  presence,  without  its  so  appearing  on  the  face  of 
the  conviction.  Mr.  Justice  JBuUer^  unadvisedly  as  I  think,  in  that  case  hcrtd  that  the  form 
of  opnvieiion  there  pursued  was  well  enough,  because  the  precedent  in  Bvm  was  in  the  same 
form.  I  am  very  sorry  that  that  was  ever  acquiesced  in  by  me(l).  I  have  often  though^ 
■inca  that  there  is  sonnd  sense  in  what  was  once  said  by  the  lata  Lord  C.  J.  Eyre,  that  the 
sooner  a  bad  precedent  was  gotten  rid  of  the  better. 

(1)  Vkle  R.  V.  LovHit  7  Term  Rep.  168»  and  H.  v.  Sumllow,  8  Term  Rep.  284. 
Vol.  I.  40 
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and  to  have  heard  all  the  witnesses,  and  not  to  hare  asked  for  any  furth^ 
time  to  bring  forward  his  defence,  if  he  had  any,  this  at  all  times  has  been 
deemed  sufficient.  On  the  other  point  there  is  much  weight  in  the  objection. 
The  case  of  The  King  ▼.  Jarvis  was  decided  above  forty  yeais  ago  :  and  at 
that  time  Mr.  Justice  DenrUson  thought  that  the  question  had  been  long  at 
rest ;  and  Lord  MaiufiM  said,  that  it  had  been  settled  by  such  a  train  of  au- 
thorities that  he  did  not  think  himself  at  liberty  to  go  into  the  question :  and 
he  referred  to  the  case  of  The  King  y.  Marriott,  where  the  witness  only 
swearing  generally  to  the  want  of  qualification  of  the  defendant  was  holden 
not  to  be  sufficient.  No  comparison  can  be  made  between  summary  proceed* 
ings  on  a  conviction  before  magistrates,  and  actions  in  the  courts  of  common 
law.  In  the  former,  it  is  incumbent  upon  the  magistrates  to  shew  expressly 
that  they  had  a  jurisdiction  in  the  particular  instance  ;  and  they  have  no  ju- 
risdiction to  convict  unless  the  defendant  had  none  of  the  qualifications  men- 
tioned in  the  statute  of  22  &  23  Oar.  2.  All  these  being  in  the  purview  of 
the  act  'must  be  specifically  negatived  by  the  prosecutor  in  his  information. 
The  distinction  between  this  case  and  one  where  the  exceptions  are  introduced 
by  way  of  proviso  in  a  statute,  was  expressly  stated  by  Mr.  Justice  Denmsonj 
than  whom  no  person  was  ever  better  versed  in  the  rules  of  special  pleading. 
And  in  Sir  James  Burrow's  report  of  the  case,  1  Burr.  154,  it  is  stated  to  have 
been  said  by  him,  '*  that  the  evidence  of  the  adjudication  ought  both  of  them 
"  to  be,  that  the  defendant- has  n6t  those  qualifications  that  are  specified  in  the 
"  act,  or  any  of  them."  That  that  was  so  stated  and  understood  by  the  bar 
at  the  time  appears  from  the  precedent  of  the  form  of  such  a  conviction  settled 
by  Mr.  Dunning,  which  is  given  by  Mr.  Boscawen  in  his  treatise  on  convic- 
tions(a),  in  which  precedent ,  the  qualifications  are  all  specifically  nentived 
not  only  in  the  information,  but  also  in  setting  forth  the  evidence,  and  again 
in  the  adjudication.  But  it  is  said  to  be  impossible  for  the  prosecutor's  wit* 
ness  to  give  negative  evidence  of  the  want  of  qualification  in  the  defendant : 
hut  I  do  not  see  why  that  may  not  be  done.  A  witness  may  give  general 
evidence  of  it  from  his  belief.  He  may  know  the  defendant,  and  know  that 
to  all  appearance  he  is  not  a  man  of  substance  :  evidence  may  be  given  of  his 
condition  in  life  to  raise  a  reasonable  presumption  against  his  having  any  of  the 
necessary  qualifications.  It  is  necessary  for  courts  of  justice  to  hold  a  strict 
hand  over  summary  proceedings  before  magistrates,  and  I  never  will  agree 
to  relax  any  of  the  rules  by  which  they  have  been  bound.  Their  jurisdiction 
is  of  a  limited  nature,  and  they  must  shew  that  the  party  was  brought  within 
it.  Shall  it  be  sufficient  for  the  witness  to  say,  that  he  saw  such  a  persoQ 
(perhaps  a  nobleman  of  the  highest  rank  and  largest  fortune  in  the  kingdom) 
out  a  scooting  on  such  a  day ;  and  shall  that  be  sufficient  to  convict  him,  be? 
eauae  the  information,  which  is  not  upon  oath,  contains  in  point  of  form  an  alle- 
gation that  the  defendant  was  not  qualified.  If.  this  were  sufficient  to  warrant 
a  conviction,  unless  the  defendant  proved  bis  own  qualification,  it. may  be  neces- 
sary for,  him  to  bring  his  title  deeds  and  witnesses  from  the  furthest  part  of 
the  kingdom,  in  order  to  shew  his  qualification.  The  proposition  is  monstrous ; 
and  the  inconvenience  and  vexation  would  be  insufferable.  I  know  not  how 
far  it  may  not  extend.  T^he  legislature  only  intended  to  subject  persons  not 
having  certain  qualifications  to  this  summary  jurisdiction.  The  defendant 
must  therefore  be  shewn  to  be  such  a  person.  And  if  Lord  Mansfield,  Mr. 
Justice  Dermison,  and  Mr.  Justice  Foster  thought  that  all  this  was  necessary 
above  forty  years  ago,  surely  the  length  of  time  which  has  since  elapsed,  with- 
out their  decision  having  been  called  in  question,  has  not  weakened  but  rather 
confirmed  the  authority  of  it.  Therefore,  I  am  of  opinion  in  this  case,  that 
eyidence  ought  to  have  been  given  of  the  defendant's  want  of  the  qualifi^ 
tetions  mentioned  in  the  statute,  which  the  magistrate  should  have  set  out  in 
'         '^   "  ■  ■  ■  ■     ■ 

(a)  p.  166.  viae  p.  44-1.  ia  the  nm  tKMk. 
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the  conviction,  and  that' he  should  have  proceeded  to  adjudge  that  the  defeiid* 
ant  had  not  those  qualifications. 

Grose,  J.  I  shall  not  attempt  to  vindicate  all  the  doctrine  which  is  to  he 
found  in  the  hooks  respecting  summary  proceedings  hefore  justices  of  peaces 
There  are  certain  technical  rules  laid  down  for  their  ohservance,  which  I  can-* 
not  recontile  to  the  rules  which  regulate  proceedings  in  other  cases.  I  can"* 
not  say  why  there  should  be  any  distinction  between  the  mode  of  proof  in  a 
jMTOceeding  of  this  sort,  and  in  an  action  on  the  game  laws,  where  I  believe  no 
negative  proof  is  ever  given  by  the  prosecutor  of  the  want  of  qualification  in 
the  defendant ;  but  the  affirmative  proof  lies  upon  him  to  shew  such  qualifica* 
tion.  On  looking,  however,  into  the  books,  one  finds  that  distinctions  have 
been  made  between  them,  and  that  certain  technical  rules  have  been  establish* 
ed  for  regulating  proceedings  on  convictions  which  cannot  now  be  overthrowp 
without  manifest  confusion.  Amongst  other  rules  it  has  been  said  by  Lord 
Mansfield  and  Mr«  Justice  Dennisan^  that  there  must  be  evidence  of  the  defend^ 
ant's  want  of  qualification  in  order  to  warrant  a  conviction  :  and  there  is  no 
such  evidence  stated  in  this  conviction.  Whatever  therefore  my  opinion  might 
have  been  if  this  had  been  res  nova^  I  cannot  set  up  my  judgment  against  theirs, 
which  has  been  so  long  acquiesced  in,  and  therefore  I  feel  myself  compelled 
to  say  that  this  conviction  is  bad. 

Lawrence,  J.  Every  conviction  must  undoubtedly  charge,  that  the  defend** 
ant  had  none  of  those  qualifications  which  are  mentioned  in  the  enacting 
clause  of  the  statute  ;  for  unless  that  be  so  Charged,  there  is  no  ofience  imput-< 
ed  to  the  defendant  of  which  he  can  be  convicted.  Then  the  fact  committed 
by  the  defendant  which  brings  him.  within  the  offence  charged  must  be  proved 
and  set  forth,  and  the  magistrate  must  proceed  to  convict  Kim  of  the  offence 
imputed  to  him.  But  if  there  be  a  complete  charge  of  the  offence  in  the  infor- 
mation, I  do  not  see  that,  if  the  adjudication  convict  the  party  of  the  offence 
as  charged  against  him  in  the  information,  it  is  necessary  to  repeat  that 
charge  in  the  adjudicating  part  of  the  6onviction  :  the  repetition  of  it  does  not 
make  it  strongei^  or  more  clear.  Then  as  to  the  mode  of  proof  by  which  the 
charge  is  to  be  sustained,  I  see  no  reason  why  the  proof  oi  the  fact  committed 
by  the  defendant  should  noi  prima  facie  be  sufficient,  at  least  so  as  to  throw 
the  onus  upon  him  of  proving  that  he  was  qualified  to  do  it.  The  difficulty 
of  proving  the  negative  of  all  the  qualifications  stated  is  so  great  as  to  make 
it  impossible  in  some  cases  for  a  prosecutor  to  do  it.  It  may  perhaps  some- 
times be  shewn  that  the  defendant  is  in  some  inferior  situation  of  life,  such  as 
a  servant  or  the  like,  and  so  it  inav  be  presumed  that  he  is  not  likely  to  be 
qualified :  but  the  qualifications  themselves  are  very  numerous ;  and  where 
the  party  is  not  known,  or  his  circumstances  not  apparent,  it  must  be  almost 
impossible  for  a  prosecutor  to  give  even  that  sort  of  evidence,  much  less  to 
disjM'ove  every  qualification  mentioned.  A  party  may  have  small  estates  in 
several  counties  unknown  to  the  prosecutor,  all  which  together  may  amount  to 
a  qualification,  though  each  were  much  below  it.  At  any  rate,  there  seems 
to  be  little  or  no  advantage  to  a  defendant  in  calling  upon  a  witness  to  give 
general  negative  evidence  of  want  of  qualification,  even  in  cases  where  it  is 
capable  of  being  done  from  a  previous  knowledge  of  the  party.  And  if  the 
main  fact  be  proved  that  he  killed  the  game,  &c.  and  he  does  not  then  prove 
that  he  was  qualified  to  do  so,  nor  desires  further  time  to  bring  forward  such 
proof,  it  appears  to  me  that  the  justice  is  authorised  to  conclude  that  he  is  not 
Qualified,  and  to  convict  him  of  the  offence  charged  in  the  information.  Here 
uie  information  charges  an  ofience  within  the  jurisdiction  of  the  convicting 
magistrate  ;  the  witness  proves  the  fact  committed  by  the  defendant,  vvhich 
subjects  him  to  the  penalty  of  the  statute ;  and  the  adjudication  referring  to 
the  offence  charged  in  the  information  convicts  him  of  such  ofience*  But  in 
Bex  V.  Jarvis  the  defect  was  in  the  information  itself,  which  did  not  negative 
the  qualifications.    To  that  therefore  must  be  principally  referred  what  was 
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said  hy  the  Court ;  which  appears  to  have  been  grounded  on  the  case  of  The 
King  y.  Marriotty  where  the  witness  swore  to  the  want  of  qualification,  with- 
out its  being  charged  in  the  information.  Indeed,  in  Rez  v.  Crowther  it 
seems  as  if  it  was  required  of  the  witness  to  giTe  general  negative  evidence 
of  the  defendant's  want  of  qualification,  though  it  was  holden  not  to  be  neces- 
sary to  negative  every  particular  qualification.  But  in  that  case.itnvas  not 
necessary  to  determine  upon  the  necessity  of  it.  And  I  cannot  see  what  ad- 
vanta^  it  is  to  the  defendant  if  it  were  given.  Therefore,  upon  the  general 
rule  which  governs  evidence  of  this  sort,  I  think  the  affirmative  proof  lay  on 
the  defendant,  and  that  the  conviction  is  right. 

Lb  Blamc,  J.  The  conviction  states  the  information  laid  before  the 
magistrate,  "which  negatives  every  particular  qualification  in  the  defendant. 
Then  it  states,  that  the  party  had  notice  of  the  charge,  and  was  present  when 
the  witness  was  examined ;  that  he  pleaded  not  guilty,  and  the  witness  prov- 
ed the  fact  against  him ;  and  then  l^ing  called  upon  to  make  his  defence,  he 
preluded  that  he  was  qualified,  but  produced  no  evidence  of  it ;  whereupon 
the  justice  adjudges  him  guilty  of  the  ofience  aforesaid.  The  first  objection 
made  is,  that  there  was  no  summons,  but  that  has  been  properly  given  up  ; 
for  when  it  is  stated  that  the  party  was  present  and  heard  the  charge  and  the 
evidence  against  him,  and  made  no  defence,  nor  required  any  further  time  to 
prepare  his  evidence,  it  seems  to  be  fully  sufficient  to  warrant  a  conviction. 
Secondly,  it  is  objected,  that  the  evidence  does  not  negative  the  defendant's 
qualifications ;  and  thirdly,  that  they  are  not  negatived  by  the  adjudication. 
As  to  this  last,  when  the  information  charges  that  he  had  none  of  the  particu- 
lar qualifications  required  by  the  statute,  which  it  specifically  sets  out,  and 
the  justice  adjudges  him  guilty  of  the  ofience  aforesaid ;  that  must  necessa- 
rily mean  the  ofience  as  it  appears  to  be  charged  in  the  information,  and  is 
the  same  as  if  the  adjudication  had  repeated  in  the  negative  all  the  qualifica- 
tions there  stated.  As  to  the  second  objection,  that  the  evidence  does  not 
negative  those  qualifications.  In  general  the  rule  is  considered  to  be,  that  a 
party  is  not  required  to  prove  a  negative,  but  it  lies  on  the  other  side  to  prove 
the  affirmative  of  that  which  he  insists  on.  Where  the  party  has  notice  by 
the  information  of  the  offence  with  which  he  is  charged,  and  which  states  that 
he  had  not  such  and  such  qualifications,  that  gives  him  notice  to  come  pre- 
pared with  proof  that  he  has  any  such  qualification.  So  far  he  is  benefitted 
by  the  form  of  the  information..  But  as  to  the  proof,  I  do  not  know  that  there 
are  difierent  rules  of  evidence  in  case  of  proceedings  before  magistrates  from 
those  which  apply  to  actions  in  the  courts  above.  And  if  the  Court  were  to 
determine  that  it  was  necessary  for  the  witness  to  negative  the  defendant's 
qualifications,  in  order  to  warrant  a  conviction  by  a  magistrate  in  this  mode 
of  proceeding,  I  do  not  see  why  it  must  not  be  equally  necessary  to  give  the 
same  evidence  before  a  judge  and  jury  in  an  action  for  the  penalty.  What- 
ever is  an  authority  for  the.  one  must  I  think  equally  bind  the  other.  In  Rez 
V.  Jarvis  the  information  itself  did  not  negative  the  qualifications  ;  that  there- 
fore was  a  fundamental  objection.  It  was  there  neither  charged,  proved,  nor 
adjudged  that  he  had  not  any  of  the  particular  qualifications  mentioned,  in 
the  statute.  The  observation,  therefore,  made  on  that  case  by  the  Court,  ap- 
plied to  the  information  and  to  the  whole  of  the  proceedings,  because  in  no 
part  of  the  conviction  were  the  particular  qualifications  negatived :  It  was  not 
necessary,  therefore,  to  discriminate  between  the  information  and  the  evidence. 
Therefore,  as  the  information  in  diis  case  contains  a  proper  and  full  charge 
of  the  offence,  and  it  appears  to  me  to  be  impossible  that  the  prosecutor  should 
be  able  to  prove  negatively  that  the  defendant  has  not  any  of  the  qualifica- 
tions mentioned,  I  think  the  conviction  right. 

The  Courti  being  equally  divided,  made  no  order. 
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The  King  v.  The  Inhabitants  of  Sutton. 

1  East,  666.    June  20, 1801. 

A  service  nnder  a  hiring  by  the  week  (the  servant  boarding  and  lodging  himaeir,)  nothing 
being  said  abont  Sunday,  bot  the  servant  working  on  that  day  occasionally  when  asked  by 
bis  master,  without  additional  wages,  though  he  sometimes  received  victuals,  may  be  join- 
ed with  service  under  a  yearly  hiring  as  a  menial  servant;  so  as  to  confer  a  settlement  by 
hiring  and  service  for  a  year. 

TWO  justices  by  an  order  removed  Thomas  Dunsford,  together  with  his 
wife  and  three  children^  by  name,  from  the  parish  of  Mitcham  to  the  parish 
of  Sutton,  both  in  the  county  of  Surry,  On  appeal  a  case  was  reserved, 
stating,  That  the  pauper  having  gained  a  settlement  in  Ckeam,  hired  himself 
by  the  week  to  Mr.  IJatch  of  Sutton.  Nothing  was  said  about  Sunday  in 
the  contract ;  but  the  pauper  worked  on  that  day  occasionally,  when  asked 
by  his  master  without  receiving  any  additional  wages ;  though  he  someti^nes 
received  some  victuals.  He  received  his  wages  on  Saturday  night  or  Sun' 
day  morning ;  and  resided  in  his  master's  house  during  no  part  of  the  time, 
bi^t  boarded  himself.  That  at  the  expiration  of  nine  months,  oil  his  master's 
family  servant  going  away,  the  pauper  was  hired  in  his  place  for  a  year,  at 
12Z.  per  annum,  and  served  eleven  months  under  that  hiring.  The  Sessions, 
being  of  opiqion  that  the  pauper  gained  a  settlemet  in  Sutton  under  such 
hiring  and  service,  confirmed  the  order. 

.  Nowlan  and  Cowley,  in  support  of  the  order  of  Sessions  contended  that 
this  case  came  within  the  principle  of  Rex  v.  Bagworth,  Cald.  179,  where  it 
was  determined  that  service  under  a  hiring  for  a  year  would  connect  itself 
with  preceding  services  under  any  number  of  hirings  from  week  to  week. 
The  only  question  then  is,  Whether  the  pauper  continued  under  the  control 
of  the  master  the  whole  time,  Sundays  included  ?  If  so,  no  doubt  a  settlement 
was  gained,  according  to  what  was  expressed  by  Foster,  J.  in  R,  v.  Wring' 
ton{a);  and  at  least  it  was  evidence  sufficient  to  warrant  the  finding  of  the 
Sessions,  as  was  said  by  Lord  Kenyon  in  R,  St.  Mary  Lambeifi,  8  Term  Rep. 
239.  A  hiring  by  the  week  must  prima  facie  be  taken  to  include  Sunday,  if 
nothing  be  said  to  the  contrary ;  and  this  presumption  is  much  aided  by  the 
fact  found,  that  the  pauper  did  occasionally  work  on  the  Sundays  for  his  mas- 
ter whenever  he  was  asked,  for  which  he  received  no  additional  wages ; 
though  sometimes  he  had  victuals,  which  was  evidently  only  by  way  of  gra- 
tuity. Where  the  contract  was  general,  though  the  servant  claimed  and  ex- 
ercised the  privilege  "of  having  Sundays  and  even  holidays  to  himself,  it  was 
holden  to  be  no  exception  in  the  cdntract,  and  he  gained  a  settlement  under 
it.  Rex  V.  St.  Agnes,  Burr.  S.  C.  671.  The  case  of  R.  v.  Birmingham, 
Dougl.  333,  and  Cald.  77,  went  on  the  same  ground.  No  difference  is  here 
stated  in  the  nature  of  the  services  under  the  respective  hirings,  only  that  the  ' 
pauper  during  the  time  that  he  served  by  the  week  did  not  lodge  in  the  mas- 
ter's house :  but  that  is  not  material.  In  the  last-mentioned  case,  the  pauper 
sometimes  lodged  with  his  master,  and  sometimes  not :  and  when  he  did,  he 
paid  for  his  board.  Such  also  was  the  case  in  R.  v.  Whitechapel,  9  Mod. 
L69.  Foley,  146.  2  Const.  457,  and  St.  Peter's  in  Oxford  v,  Chip- 
ping Wycomb,  1  Str^.  528.  In  -R.  v.  Seaton  and  Beer,  E  24  Geo.  3. 
2  Const.  352,  service  under  a  hiring  at  weekly  wages  the  same  as 
the  other  man,  (who  had  filled  the  same  employ,)  and  the  avails  of 
the  stables,  was  joined  to  a  service  under  a  yearly  hiring,  so  as  to  con- 
fer a  settlement.  So  an  alteration  in  the  wages  or  the  service  in  the  middle 
of  the  year  will  not  prevent  the  gaining  a  settlement  under  a  yearly  hiring. 

(a)  Barr.  8.  C  292,  (and  vide  R.  v.  MaecletJUld,  ib.  460.) 
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R.  V.  Alton,  E.  24  Geo.  3.  lb.  382.  and  R.  v.  Grmdon  Underwood,  Cald.  369. 
In  R,  y.  Great  ChtUon,  6  Term  Rep.  672,  it  was  not  denied  that  the  services, 
though  difiering  in  the  same  deg.ee  as  in  tbe  present  case,  might  be  joined ; 
but  a  majority  of  the  Court  held,  that  the  first  contract  being  dissolved,  and 
the  pauper  being  married  when  he  made  the  recond  contract,  therefore  the 
services  could  not  be  joined.-  The  only  case  which  seems  to  bear  the  odier 
way  is  R.  v.  Wrington,  Burr.  S.  C.  380 :  but  there  the  pauper,  though  stat- 
ed generally  to  be  hired  by  the  week,  always  received  her  wages  on  the  Sat- 
urday,  and  her  master  then  told  her  to  come  to  work  again  on  the  week  fol- 
lowing. She  was  afterwards  hired  for  a  year:  but  the  Court  would  not  con- 
nect the  services,  because  the  pauper  under  the  former  hiripg  was  not  under 
the  control  of  her  master  at  nighls  or  on  Sundays.  But  here  the  contrary  is 
found  by  the  facts  stated,  and  the  conclusion  drawn  by  the  Session^.  Some- 
thing also  turned  there  on  the  nature  of  the  service,  which  was  a  manufacto- 
ry :  but  this  was  a  general  sernce,  in  husbandry.  Besides,  when  that  case 
was  decided,  the  distinction  between  exceptions  in  the  contract  and  dispensa- 
ions  of  service  were  iioi  so  well  settled  as  at  present;  and  at  any  rate,  that 
determination  was  prior  to  the  case  of  R,  v.  Bagworth,  where  the  conclusion 
was  different. 

Marryat  and  Latoes,  contra.  The  services  to  be  joined  must  be  eiusdem 
generis,  and  the  servant  must  continue  the  wJa^  year  under  the  control  of  the 
master.  Now  here,  1st,  the  services  were  of  a  different  nature  ;  the  one  as  a 
weekly  labourer  boarding  and  lodgiug  out  of  the  master's  family  ;  the  other 
as  a  menial  servant  under  a  yearly  hiring.  But,  2dly,  From  the  very  nature 
of  the  first  contract  the  Sundays  must  have  been  excluded.  The  contract  of  a 
weekly  labourer  out  of  doors  is  always  understood  to  be  for  the  working  days 
only  of  the  week.  The  very  circumstance  of  his  master's  asking  him  occa- 
sionally to  work  on  the  Sundays  shews  that  by  the  general  contract  he  was 
not  bound  to  do  so ;  and  accordingly  he  generally  received  some  gratuity  for 
it.  The  case  of  R.  v.  Wrington,  Burr.  S.  C.  280,  is  in  point ;  and  that 
is  not  contradicted  by  B.  v.  Bagworth  ;  for  there  the  pauper  was  a  menial 
servant  in  the  house  all  the  time,  which  was  mainly  relied  on  by  the  Court  in 
giving  their  judgment :  but  here  it  is  otherwise. 

Lord  Eenyon,  C.J.  It  has  now  been  too  long  settled  to  be  recalled,  that  if 
there  be  a  hiring  for  a  year  and  a  service  for  a  year,  though  but  a  small  part  of 
the  service  were  performed  under  the  yearly  hiring,  a  settlement  will  be  gained. 
But  an  attempt  nas  been  made  to  introduce  a  new  head  of  settlement  law, 
of  whidh  I  have  no  knowledge,  under  a  notion  that  only  services  ejus' 
dem  generis,  as  it  has  been  said,  can  be  joined.  That  term  got  into  fash- 
ion some  time  ago.  At  that  period,  Mr.  Justice  Foster  thought  that  settle- 
ments vvere  too  easily  acquired  by  the  construction  which  the  Court  was  in- 
clined to  put  on  the  statute  :  but  since  then  the  leaning  has  been  in  favour  of 
them  ;  and  it  has  been  supposed  that  a  person  ought  to  gain  a  settlement  in 
that  parish  where  he  has  laboured  for  a  certain  time,  as  a  reward  for  his  la- 
bour :  a  strange  idea,  if  examined  ;  because  somewhere  or  other  he  must  at 
any  rate  be  maintained  if  he  be  in  want  of  it.  I  know  not  how  to  state  this 
as  a  question  upon  which  any  doubt  can  be  made.  The  pauper  was  hired  by 
the  week :  nothing  was  said  about  Sunday  ;  it  is  very  seldom  that  there  is  : 
WTiy  then  is  that  day  to  be  excluded  ?  If  a  servitnt  be  hired  for  a  year, 
nobody  doubts  but  that  Sundays  are  included.  Then  why  not  included  in  a 
weekly  hiring,  if  no  exception  be  made  ?  The  Sessions  have  found  that  there 
was  a  hiring  by  the  week,  which  must  mean  the  whole  week.  There  is 
nothing  stated  to  shew  it  was  otherwise  intended.  The  pauper  was  paid 
sometimes  on  the  Saturday,  sometinr.es  on  the  Sunday ;  and  whenever  the 
master  ordered  him  to  do  any  work  on  the  Sunday  he  did  it :  What  is  to  be 
concluded  from  'thence,  but  that  it  was  his  duty  to  do  so?  How  do  these 
facts  shew  that  he  was  not  under  the  master's  control  on  the  Sundays  as  well 
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as  other  days  of  the  week?  In  JB.  v.  Wringtcn^  it  appeafed'from the  circum- 
stances  that  Sundayt  were  excluded.  But  it  is  said»  uiat  the  services  cannot 
be  joined,  because  they  were  not  ^mdem  generis*  I  really  know  not  what 
that  means,  nor  where  the  line  is  to  be  drawn.  Suppoee  a  postillion  were 
made  coachman ;  would  those  be  deemed  services  ejusdem  generis  f  It  is 
said,  that  he  was  first  an  outdoor  servant,  and  then  a  family  servant :  but  I 
do  not  know  what  difierence  that  made  in  his  services.  Upon  the  whole,  I 
cannot  do  better  than  adopt  what  the  justides  below  have  done  :  they  have 
determined  that  there  was  a  continnin|^  service  for  a  year  and  a  hiring  for  a 
year,  and  that  he  gained  a  settlement ;  and  I  think  they  are  warranted  by  the 
authorities  in  that  conclusion. 

Gbose,  J.  First,  it  is  objected,  that  the  servant  was  not  under  the  control 
.of  the  master  his  whole  year.  Secondly,  that  the  services  were  not  ejzudem 
generis^  and  therefore  cannot  be  joined.  As  to  the  first,  it  is  said  that  Sur^ 
dajr^  were  not  included  in  the  weekly  hiring.  But  why  not?"  The  hiring 
was  by  the  Week,  and  nothing  was  said  about  Sunday;  and  he  did  whatever 
his  master  bid  him  do  on  that  day.  What  are  we  to  collect  from  thence,  but 
that  the  parties  considered  that  S/unday  was  included ;  and  the  justices  have 
h^  their  order  found  that  it  was.  Then  secondly  as  to  the  services  not  being 
ejusdem  generis  ;  under  both  contracts  the  pauper  was  a  servant  in  husbandry, 
only  boarding  in  the  one  case  out  of  the  master's  house,  and  in  the  other 
boarding  in  it.     Then  what  is  this  but  the  same  sort  of  service  throughout. 

Lawrence,  J.  assented. 

Le  BuiNC,  J.  I  cannot  see  upon  the  facts  stated,  that  tbe  service  under 
the  one  hiring  was  of  a  diflerent  nature  from  that  under  the  other. 

Order  confirmed. 


Miller  t?.  Newbald. 

1  East,  ess.    June  22,  1801. 


A  writ  of  error  allowed  if  a  tuveriediaa  n  law  to  all  farther  proceediogi  io  the  cport  below: 
and  therefore  proceedings  were  aet  aside  with  costs  for  irregularity  where  the  ca.  in.  being 
returnable  on  a  day  after  the  allowance  of  the  writ  of  error,  was  retamed  after  notice  of 
snch  allowance  on  the  aame  day;  and  tcifa.  afterwards  taken  oat  against  a  bail. 

THIS  was  a  rule  calling  on  the  plaintifi*  to  shew  cause  why  the  proceed- 
ings against  the  bail  in  this  cause  since  the  service  of  the  allowance  of  the 
writ  of  error  should  not  be  set  aside  for  irregularity  with  costs.  The  plaintiff 
obtained  final  judgment  in  Easter  term  last.  A  writ  of  error  was  sued  out 
on  the  2d,  and  allowed  on  the  3d  of  June,  The  capias  ad  satisfaciendum  was 
returnable  on  the  5th  of  June,  and  about  4  o'clock  in  the  afternoon  of  the 
same  day,  the  allowance  of  the  writ  of  error  was  served ;  after  which  the  ca, 
sa.  was  returned,  and  a  scire  facias  sued  out  against  the  bail.  This  was 
moved  by 

Yates,  on  the  ground  that  the  allowance  of  the  writ  of  error  operated  ns  a 
supersedeas^  and  therefore  the  execution  executed  afterwards  was  iiregular. 

Wigley  shewed  cause,  admitting  the  general  rule,  but  alleging  that  there 
was  reason  to  be  satisfied  in  this  case  that  the,  writ  of  error  was  merely  for 
delay,  in  which  case  the  Court  would  not  set  aside  the  proceedings.  And  he 
cited  Sempland  v.  Macauley  and  another,  4  Term.  Rep.  436,  where  the 
Court  refused  to  set  aside  an  execution  for  the  costs  of  a  nonsuit  sued  out  af- 
ter notice  of  the  allowance  of  a  writ  of  error ;  because  it  could  only  be  for 
delay  in  that  case.  That  shews  that  the  allowance  of  the  writ  of  error  is  not 
an  absolute  supersedeas  to  the  proceedings  in  this  Court.     But  by 

Lord  Ebnyon,  C.  J.  A  writ  of  error  allowed  is  in  point  of  law  a  superset 
deas.     There  is  a  case  to  that  purpose  in  Lord  C.  J.  WiUes^s  Reports,  Merri' 
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ton  V.  Stevens^  Willea*  271,  determined  upop  great  deliberation.  We  have 
indeed  refused  in  some  cases  to  help  the  party  by  whom  it  had  been  taken 
out  merely  for  delay,  if  it  expressly  so  appeared,  considering  him  in  the  na- 
ture of  a  delinquent.     But  nothing  of  that  sort  appears  here. 

Per  Curiam^  Rule  absolute. 


Price  and  Another  v.  Bell. 

lEaaC,«68.    Jane  22,  1801. 

An  aflflored  npon  an  AfMriean  ship  and  cargo,  provided  with  inch  a  passport  as  is  required 
by  the  treaty  between  America  and  France,  and  with  all  other  usaal  American  papers 
and  docaments,  is  entitled  to  recover  against  an  underwriter  of  a  policy  on  [each  ship  and. 
goods  in  case  of  a  capture  by  a  FVench  privateer,  notwithstanding  a  sentence  of  condem- 
nation of  the  same  as  lawful  prize  by  a  ^cncA  court  of  admiralty;  such  sentence  pro- 
ceeding on  the  ground  of  a  breach  of  French  ordinances  requiring  certain  pai^iculars  to  be 
observedjin  respect  of  the  ship  documents  beyond  what  was  necessary  by  the  treaty.  Qu, 
Whether  if  a  ship  be  not  warranted  of  any  particular  country,  there  be  an  implied  war- 
ranty in  a  policy  of  assurance  that  he  shall  be  properly  documented  according  tp  the  laws 
of  that  country,  and  her  particular  treaties  with  fore^  states. 

THIS  was  an  action  upon  a  jtolicy  of  insurance  on  ship  and  goods  from 
London  to  Chariestoum  ;  with  liberty  for  the  ship  in  that  voyage  to  proceed 
and  sail  to  and  touch  and  stay  at  any  ports^or  places  whatsoever ;  and  the  plain- 
tiffs declared  as  upoq  a  loss  by  capture  in  the  course  of  the  voyage  on  the  28th 
of  December  1797.  At  the  trial  before  Lord  Kenyon,  C.  J.  at  Guildhall,  a 
special  verdict  was  found,  which  stated  in  substance  as  follows  : 

The  plaintiffs,  on  the  22d  of  November  1797,  caused  the  policy  in  question 
to  be  effected,  which  was  underwritten  by  the  defiendant.  The  ship  was  an 
American  ship  belonging  to  the  plaintiffs,  but  no  warranty  respecting  that  cir- 
cumstance was  made  to  the  defendant,  or  to  any  other  of  the  insurers  on  the 
same  policy.  On  the  30th  of  January  1797,  the  ship,  being  about  to  proceed 
from  CharUstown  on  a  voyage  to  the  Havannah,  obtained  at  Chariestoum  three 
passports  or  sea-letters  in  the  English,  French  and  Dutch  languages,  the  same 
as  are  constantly  made  use  of  by  all  American  ships,  and  respectively  signed 
by  tiie  President  of  the  United  States  in  the  following  form  (a) :  ^^  George 
"  Washington,  President,  &c.  To  all,  &c.  Be  it  known,  that  permission  has 
'*  been  granted  to  A.  R,  commander  of  the  ship  South  Carolina  of  Charles' 
"  town,  of  the  burthen  of  250  tons  being  at  present  in  the  port  of  Chariestoum, 
"'and  bound  for  Havannah,  loaded  with  salt,  &c.  that  after  this  ship  has  been 
"  visited  and  before  his  departure,  he  shall  make  oath  before  the  officers  au- 
"  thorised  for  this  purpose,  that  the  said  ship  ^belongs  to  one  or  more  citizens 
"  of  the  U.  S,  of  A.;  the  act  whereof  shall  be  placed  at  the  foot  of  these  pre- 
"  sents ;  and  in  like  manner  that  he  will  keep  and  cause  to  be  kept  by  his 
"  crew  the  maritime  ordinances  and  regulations ;  and  enter  a  list  signed  aqd 
"  confirmed  by  witnesses,  containing  the  names  and  surnames,  the  places  of 
"  Birth  and  residence,  of  the  persons  composing  the  crew  of  his  ship,  and  of 
"  all  those  who  shall  embark  therein,  &c. ;  and  Jn  every  port  or  harbour  which 
"  he  shall  enter  with  his  ship,  he  shall  shew  the  present  permission  to  the  offi- 
"  cers  authorised  thereto,  and  make  a  faithful  report  of  what  has  passed  dur- 
"  ing  his  voyage ;  and  he  shall  cariy  the  colours,  arms,  and  ensigns  of  the  U. 
"  S.  during  his  said  voyage.  In  testimony  whereof,"  &c.  Sealed  with  the 
seal  of  the  U.  S.,'and  countersigned  by  the  collector  of  the  customs  of  Charles' 
town,  and  dated  30th  of  January  1797. 

The  ship  afterwards  sailed  from  Charlestoton  to  the  Havannah  with  the 
aforesaid  passports,  and  returned  therewith  to  Chariestoum  in  the  beginning  of 

(a)  Only  the  French  translatbn  is  here  given,  as  that  on  which  the  argument  |tfincipally 
tnmed  at  the  bar. 
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May  in  the  year  1797,  when  the  captain  deposited  the  passports  together 
with  the  other  ship's  papers  at  the  custom*house  there ;  and  on  the  27th 
of  the  same  May^  being  about  to  sail  again  in  the  said  ship  upon  a  voyage 
from  Charlestown  to  the  Haoannah^  and  from  thence  to  LmdoUy  he  received 
back  from  the  deputy  collector  of  the  customs  the  said  passports,  with  an  in- 
dorsement made  by  the  said  deputy  collector  thereon,  as  follows :  District 
and  port  of  Charlestown,  May  27th,  1797.  These  are  to  certify  to  all  ^om 
they  may  concern,  that  Andrew  BoherUon,  master  of  the  ship  Smitk  Cav 
olinat  has  this  day  cleared  for  the  Havannah^  laden  with  sundry  articles  of 
merchandize,  consisting  of  oil,  dry  goods,  and  tallow.  Given  under  my  band 
and  seal  of  office  at  CharUstovm  the  day  and  year  above  written.  (Signed) 
W,  W.  Dep.  Collector."  The  captain  at  the  same  time  took  and  madd  entry 
of  all  such  other  documents  and  papers  as  are  usually  taken  or  made  entry  of 
by  captains  of  Afnerican  ships.  On  the  1st  of  June  1797,  the  ship  sailed  up- 
on the  said  voyage  from  Charlestauon  tfi  the  Havannah  and  London^  and  ar- 
rived in  the  river  Thames  in  September  1797  ;  and  after  her  arrival  there  took 
on  board  the  goods  insured.  And  the  captain  having  been  obliged  by  the 
death  of  several  of  the  crew  to  take  others  on  board,  all  of  whom  were  Ameri" 
can  subjects,  procured  a  new  muster-roll  upon  oath  made  before  the  Lord  May- 
or of  London,  and  signed  and  certified  by  the  American  minister,  having  left 
the  original  muster-roll  with  the  said  minister^  Afterwards,  on  the  1 1th  De- 
cember  1797,  the  ship  sailed  on  the  voyage  insured  from  London  to  Charlet* 
town  ;  and  on  the  28th  of  the  same  month,  was  captured  by  a  French  priva- 
teer and  carried  into  L'Orient*  The  ship  at  the  time  of  her  sailing  upon  the 
voyage  insured,  and  from  thence  until  and  at  the  time  of  her  said  capture,  had 
on  board,  together  with  all  other  usual  papers  and  documents,  tbe  abovemen- 
tiooed  passports  so  indorsed  as  aforesaid,  and  also  the  said  muster-roll  so  sign- 
ed as  aforesaid ;  which  were  exhibited  to  the  captain  of  the  said  privateer. 
Proceedings  were  instituted  against  the  ship  before  the  tribunal  of  commerce 
at  L* Orient,  by  which  the  following  sentence  of  condemnation(a)  was  pro- 
nounced, dated  the  14th  PtUvioee,  6th  year  of  the  FrencA^  republic.  The  sbip 
South  Carolina,  commanded  by  A.  R>,  was  she  attacked,  &c.  as  a  prize  un- 
der English  colours  ?  Was  captain  R.  at  his  departure  from  Charlestoum  pro- 
vided with  a  list  of  the  crew  in  the  form  required  by  the  French  laws  and  reg^ 
uiationsf  At  the  time  of  the  capture  was  the  list  of  the  crew  taken  away 
which  the  captain  declared  that  he  had  taken  at  Lortdon,  to  replace,  his  first 
list  ?  Had  that  list^  supposing  it  to  exist,  the  legal  form  to  supply  the  first  list  ? 
Do  the  bills  of  lading  and  other  papers  touching  the  cargo  prove  the  neutral 
property  of«it?  Considering  in  fact,  that  there  is  no  proof  that  the  privateer 
Lr  Patriot  stopped  the  South  Carolina  under  English  colours  ;  that  Captain 
R,  does  not  prov?  that  he  was  provided  with  a  li^t  of  the  crew  attested  by  the 
public  officers  of  Charhstown  ;  that  it  appears  that  the  captain  did  really  get 
a  fresh  list  of  the  crew  from  the  ambassador  of  the  United  States  at  London, 
and  that  he  has  not  proved  that  this  document  was  delivered  to  the  captors, 
and  that  there  is  no  proof  of  the  pretended  concealment  of  it :  considering  in 
law,  that  the  register  and  sea-letter  prove  the  American  property  of  the 
ship ;  but  that  the  log-book  proves  that  the  said  passport  dated  the  SOth  Jan- 
uaryi  1797,  has  served  for  several  voyages  contrary  to  the  formal  regular 
tiofis  of  the  4/A  article  of  the  ordinance  of  the  2^h  July  1778,  thus  expressed ; 
**  A  passport  can  serve  but  for  one  voyage  only,''  te.  That  admitting  the 
existence  of  the  list  of  the  crew  obtained  in  London,  it  would  be  insufficient 
to  answer  the  intentions  of  the  said  ordinance,  which  sets  forth,  article  9tfa, 
"  all  foreign  vessels  shall  be  good  prize,  on  board  whereof  there  is  a  merchant, 
super-cargo,  fcc.  of  a  country,  enemy  of  his  majesty,  or  whereof  the  crew  shall 

(a)  The  toatMoe  was  tst  oat  at  length  io  tha  spoeial  veidiot,  bnt  tba  wibstinca  oolj  is 
hero  lUtad. 
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be  composed  of  more  than  one-thitd  of  sailors,  subjects  of  states  enemies  of 
his  majesty,  or  which  shall  not  have  on  board  the  list  of  the  crew  attested  by 
the  public  officers  of  the  neutral  places  from  whence  the  vessels  took  their  de^ 
partare."  jConsidering  that  neither  the  bills  of  lading  establish  the  neutrality 
of  the  goods,  and  that  the  declarations  of  the  shippers  made  before  the  mayor 
of  LmuUtn^  made  for  that  purpose,  and  by  him  certified  on  the  back  of  them, 
cannot  answer  the  regulations  of  the  2a  article  of  the  ordirumce,  which  ex- 
presses, &c.  (setting  forth  another  French  ordinance.)  Considering  that  the 
decree  of  the  Executive  Directory  of  the  12th  Ventose^  5th  year,  promulgates 
to  the  Americam  the  ordinoTtces  of  1774  artd  1778,  relating  to  the  navigation 
of  neutral  vessels,  dec.  Therefore,  the  ship  South  CarolirUi  and  her  cargo 
was  declared  good  prize.  From  this  sentence  Captain  R.  appealed,  and  the 
court  of  appe^  on  the  4th  Floreal,  6th  year,  &c.  pronounced  the  following 
8entence(a).  Questions.  Is  the  capture  of  the  ship  &%.  valid  ?  Is  the  sen- 
tence of  the  tribunal  of  V  Orient,  &c.  agreeable  to  law  afid  the  ordinances  of 
France  ?  Is  the  demand  of  Captain  J2.  to  be  allowed  to  prove  the  list  of  the 
cnrew,  declared  to  have  been  made  at  London,  and  withheld  from  him,  admis- 
sible ?  Reasons.  Seeing  .'that  the  former  sentence  is  supported  by  the  mari- 
time laws  and  ordinances  established  in  matters  of  prize  ;  that  the  4lA  article 
of  the  ordinance  of  the  26<A  of  July  1778  expresses,  "  that  a  passport  can 
serve  but  for  one  voyage ;"  and  that  it  is  evident  by  the  log-b06k,  that  the  ship 
South  Carolina  has  made  several  voyages  with  the  passport  which  was 
granted  her  on  the  SOth  January  1797 :  that  the  18  bills  of  lading  do  not 
exhibit  any  mark  of  neutrality  of  the  goods,  and  that  the  certificate  affixed 
thereto  does  not  satisfy  the  second' article  of  the  same  ordinance,  which  express- 
es, &c.  (as  before) :  uat  these  bills  of  lading  do  not  declare  the  neutrality 
of  the  goods :  that  the  tribunal  of  L Orient  has  pronounced  on  the  suppo- 
sition of  the  existence  of  the  pretended  list  of  the  crew  taken  at  London  by 
Captain  iZ.,  which  does  not  prevent  applying  to  him  the  articles  of  9/A, 
12th,  and  9th  of  the  ordinances  of  1704,  1744,  and  1778,  and  which  renders 
useless  his  demand  of  proof  respecting  this  list.  Considering  if  all  these 
provisions  are  not  sufficient  of  themselves  to  establish  the  former  sen- 
tence, the  law  of  the  22d  Nivose  last  declaring,  that  the  neutrality  of  ships 
shall  be  determined  by  their  cargo,  the  ship  S.  C  is  tvithin  the  scope  of 
this  law,  as  her  cargo  is  entir^  of  goods  of  English  manufacture,  dec.  Con- 
sidering the  fourth  article  of  the  ordinance  of-the  26th  of  Jtdy  1778,  ex- 
pressing, "  A  passport  can  serve  but  for  one  voyage  only."  The  9th,  12th, 
and  9th  articles  of  the  ordinances  of  1704, 1744,  and  1778,  which  enacts,  &c. 
(as  before).  Considering  the  law  of  the  29th  Nivose  last,  expressing,  article 
Ist,  "  the  state  of  ships  in  regard  to  what  concerns  their  neutral  or  enemy's 
quality  shall  be  determined  by  their  cargo  ;  therefore,  every  vessel  met  at  sea 
laden  entirely  .or  in  part  with  goods  the  produce  of  England,  shall  be  declar- 
ed lawful  prize,  whoever  may  he  the  owner.  The  tribunal  declares  the  former 
sentence  valid,  &c.  The  special  verdict  then  set  out  the  several  French  ordi- 
nances above  referred  to.  It  then  stated,  that  a  treaty  was  concluded  on  the 
6th  of  February  1778  between  France  and  the  United  States,  containing 
{inter  aL)  the  following  articles  and  form  of  passport.  Article  12.  The  mer- 
chants' ships  of  either  of  the  parties  which  shall  be  making  into  a  port  be- 
longing to  the  enemy  of  the  other  ally,  and  concerning  whose  voyage  and 
carga  there  shall  be  just  grounds  of  suspicion,  shall  be  obliged  to  exhibit  as 
^ell  on  the  high  seas,  &c*  not  only  their  passports,  but  likewise  certificates, 
expressly  shewing  that  their  goods  are  not  prohibited  as  contraband.  Article 
25.  To  the  end  that  all  dissensions  may  be  avoided,  it  is  agreed,  that  in  case 
either  of  the  parties  should  be  at  war,  the  ships  belonging  to  the  subjects  of 
the  other  ally  must  be  furnished  with  sea  letters  or  passports,  expressing  the 

(a)  The  labitanco  only  is  preMrved. 
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name,  property,  and  bulk  of  the  ship,  as  also  the  name  and  place  of  habitation 
of  the  master  or  commander  of  the  said  ship,  that  it  may  appear  thereby  that 
the  ship  really  and  truly  belongs  to  the  subjects  of  one  of  the  parties ;  which 
passport  shall  be  made  out  according  to  the  form  annexed  to  this  treaty.  They 
shall  likewise  be  recalled  every  year,  that  is,  if  the  ship  happens  to  zeturn 
home  within  the  space  of  a  year.  It  is  likewise  agreed,  that  every  such 
ship  being  laden  is  to  be  provided  not  only  with  passports  as  above  mentioned, 
but.  also  with  certificates,  containing  the  particulars  of  the  c^rgo,  the  place 
whence  she  sailed,  and  whither  bound,  that  it  may  be  known  whether  any 
contraband  goods.be  on  board;  which  certificate  shall  be  made  out  by  the 
officers  of  the  place  whence  the  ship  set  sail  in  the  accustomed  form  ;  and  if 
any  one  shall  think  it  fit  to  express  in  the  said  certificate  the  person  to  whom 
the  cargo  belongs,  he  may  do  so.  Article  27th.  If  the  ships  of  the  said  sub- 
jects of  either  of  the  parties  shall  be  met  with  on  the  hign  seas,  &c.  by  any 
ship  of  war  or  privateer  of  the  other,  the  said  ship  of  war,  &:c.  for  avoiding 
any  disorder,  shall  remain  out  of  cannon  shot,  and  may  send  their  boats  on 
board  the  merchant  ship,  and  board  her  to  the  number  of  two  or  three  men 
only,  to  whom  the  master  of  such  ship  shall  exhibit  his  passport  concerning 
the  property  of  the  ship  made  out  according  to  the  form  inserted  in  this  pres- 
ent treaty  ;  after  which  the  ship  shall  be  at  liberty  to  pursue  her  voyage  with- 
out molestation  or  search,  &;c.  It  then  stated  the  form  of  the  passport ;  which 
was  the  same  as  that  used,  only  leaving  blanks  for  the  names  of  the  captain 
and  ship,  and  to  the  places  to  which  she  belonged,  and  where  she  then  lay, 
and  the  amount  of  her  tonnage,  and  where  bound,  and  with  what  laden,  and 
for  the  date.  It  then  set  forth  the  decree  of  the  12th  VetUose,  6th  year,  &c. 
referred  to  in  the  above  sentences  ;  which  decree  refers  to  the  treaty,  article 
4th  ;  *'  Agreeable  to  the  law  of  the  14th  of  February  1793,  the  directions  and 
regulations  of  the  21st  October  1744,  and  26th  July  1778,  concerning  the 
manner  of  proving  the  property  of  neutral  ships  and  goods,  shall  be  executed 
according  to  their  form  and  tenor ;  consequently,  every  American  ship  shall 
be  good  prize  which  shall  not  have  on  board  a  muster*fo]l  of  the  crew  in  due 
form,  such  as  is  prescribed  by  the  model  annexed  to  the  treaty  of  the  6th 
February  1778,  the  execution  whereof  is  ordered  by  the  25th  and  27th  arti- 
cles of.  the  said  treaty."  The  special  verdict  then  set  forth  a  law  of  the 
United  States,  dated  1st  of  June  1796,  whereby  the  form  of  the  passport  was 
prescribed  and  a  penalty  of  200  dollars  imposed  on.  every  captain  of  an 
American  vessel  bound  to  any  foreign  country  without  such  passport.  It  then 
stated  notice  to  the  defendant  of  the  premises,  and  a  demand  and  refusal  to 
pay  the  loss. 

This  case  was  first  argued  in  Easter  term  40  Geo.  3.,  by  Giles  for  the  plain- 
tiff, and  Carr  for  the  defendant ;  and  again  in  Trinity  term  following,  by 
Adam  for  the  plaintiff,  and  Perceval  (now  Solicitor  General)  for  the  defendant ; 
and  a  third  in  Michaelmas  term  last,  by  Gibbs  for  the  plaintiff,  and  Erskine 
for  the  defendant.  Much  of  the  argument  turned  upon  the  constfuction  of 
the  sentences  of  condemnation,  the  Frendt  ordinances,  and  the  treaty  between 
America  and  FraTice,  which,  is  either  altogether  omitted  or  very  briefly  ad* 
vered  to.  The  matter  &nt  came  on  in  the  shape  of  a  case  reserved  from  the 
Sittings  ;  but  after  the  second  argument  it  was  turned  into  a  special  verdict 
by  the  desire  of  the  Court,  who  thought  the  question  raised  upon  the  implied 
warranty  of  great  magnitude. 

On  the  part  of  the  plaintiff  it  was  contended,  1st,  that  the  sentences  of 
condemnation  proceeded  altogether  upon  the  breach  af  French  ordinances, 
which  carried  the  regulations  concerning  ship  documents  further  than  the 
treaty  between  France  and  America,  by  which  alone  the  question  must  be 
governed.  As  to  the  muster-roll  required  by  the  French  ordinances,  it  was  de- 
cided in  Pollard  v.  Bell,  8  Term  Ren.  434,  and  Bird  v.  Appleion,  lb.  562,  not  to 
be  binding  upon  a  foreign  indepenoent  nation}  nor  necessary  in  order  to  l^gal« 
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ise  the  insurance.  As  to  the  passport,  the  Frefieh  ordinance  of  the  12th 
Ventage  does  indeed  require  that  it  shall  be  renewed  every  voyage  ;  but  the 
treaty  (art.  26.)  only  stipulates  for  a  renewal  once  a  year,  or  as  soon  after  as 
the  ship  returns  to  port.  The  object  of  the  passport  was  not  to  licence  the 
ship  for  a  particular  voyage,  but  to  serve  as  an  annual  recognition  of  her  coun- 
try. Now  here  the  passport  was  within  time,  being  dated  in  January  1797, 
and  the  voyage  to  London^  which  was  the  second  in  that  year,  having  commenc- 
ed in  June  1797  from  Charlestoum,  and  the  voyage  insured  from  London  having 
commenced  in  December  in  the  same  month,  on  the  28lh  of  which  December  the 
ship  was  captured.  2dly,  It  was  not  necessary  for  the  passport  to  describe  the 
whole  of  the  intended  voyage,  but  only  the  first  place  of  the  ship's  destinatioD 
to  which  she  cleared  out ;  for  the  ship  might  afterwards  vary  her  voyage. 
The  treaty  indeed  does  not  require  even  this  latter  description,  though  a  blank 
is  left  for  it  in  the  form  of  the  passport,  which  was  merely  for  the  purpose  of 
identifjrinff  the  ship  the  better  at  the  time.  The  law  of  the  United  StateSf 
which  inflicts  a  penalty  on  the  captains  of  such  vessels  as  sail  without  first  ob- 
taining a  proper  passport,  is  at  any  rate  only  a  revenue  law,  a  breach  of  which 
would  not  avoid  the  insurance,  although  it  might  subject  the  party  to  the 
penalty.  Besides,  all  this  happened  before  the  voyage  insured  ;  and  admit- 
ting that  she  had  not  a  proper  passport  as  required  by  the  American  law,  yet 
if  it  were  sufficient  within  the  scope  of  the  treaty  between  America  and  France f 
as  underwriter  on  the  subsequent  homeward-bound  voyage  could  not  ta!ke  ad- 
vantage of  it-  In  Christie  v.  Secretan,  8  Term  Rep.  192 — ^7,  one  of  the 
judges  said,  that  be  could  not  subscribe  to  the  extent  of  the  doctrine  contend- 
ed for  at  the  bar,  that  a  ship  insuved  here  must  be  navigated  according  to  .the 
laws  of  the  country  from  which  and  to  which  she  sails  ;  unless  it  appeared 
that  the  contract  of  insurance  tended,  if  enforced,  to  contravene  any  of  the 
laws  of  our  own  country.  [Latorence,  J.  That  must  be  taken  with  this 
distinction,  that  there  is  no  express  warranty.  A  warranty  makes  a  condi- 
tion precedent.  But  where  there  is  none,  it  does  not  follow  that  because  a 
foreigii  assured  may  for  bis  own  protection  procure  ship-papers  required  by 
the  laws  of  his  own  country,  therefore  the  underwriters  here  can  avail  them- 
selves of  his  not  having  them,  where  the  loss  is  not  attributable  to  that  cause.] 
Here  it  is  found,  that  the  ship  had  the  usual  documents  of  an  American  ship ; 
and  it  lies  on  the  underwriter  to  shew  in  what  respect  she  was  not  properly 
documented,  and  that  the  .loss  happened  in  consequence  of  it.  But  3dly» 
however  doubtful  the  case  might  have  been  whether,  if  the  ship  had  been  ex- 
pressly warranted  American,  it  might  not  have  been  necessary  for  her  to  have 
nad  ail  proper  American  documents,  yet  there  being  no  such  warranty  here 
makes  all  the  difference.  The  very  circumstance  of  requiring  a  warranty  in 
some  cases  and  not  in  others  shews  the  understanding  of  the  parties  that  the 
underwriter  takes  upon  himself  a  greater  risk  in  the  one  case  than  the  other ; 
and  common  experience  shews  that  the  value  of  such  a  risk  is  capable  of  be- 
ing calculated ;  for  the  premium  is  greater  in  the  one  case  than  the  other. 
The  effect  then  of  requiring  that  every  ship  insured,  though  not  warranted, 
shall  be  properly  documented,  as  the  laws  of  that  country  to  which  she  be- 
longs require,  will  be  to  raise  a  warranty  against  the  manifest  intention  of 
the  parties,  and  after  the  underwriter  h&s  received  a  greater  premium  on  ac- 
count of  the  increased  risk,  because  the  assured  would  not  make  such  a 
warranty.  If  the  law  raise  such  an  implied  warranty,  it  is  extiaprdinary 
that  the  Question  should  never  have  occurred  before  the  case  of  Christie  v.  Sec- 
retan  ;  upon  which  point  however  the  judgment  there  did  not  proceed  And 
in  Rich  V.  Parker,  7  Term  Rep.  705,  the  question  could  not  arise  ;  for  that  was 
a  case  of  express  warranty.  The  implied  warranty  of  sea-worthiness  does 
not  apply  here ;  for  the  want  of  that  is  generally  a  latent  defect,  often  unknown 
even  to  the  ovirneT,  which  renders  it  almost  impossible  for  the  voyage  to  be 
performed ;  and  therefore  the  underwriter  cannpl  calculate  what  he  ought 
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to  take  for  an  indemnity :  but  there  is  nothing  latent  in  the  country  to  which 
a  ship  belongs,  and  therefore  the  risk  may  be  calculated  like  that  of  cap- 
ture. And  if  it  be  material  or  required  to  be  known,  the  underwriter  may 
stipulate  for  the  usual  warranty,  or  an  enhanced  premium.  Sea-worthiness 
is  an  excepted  case  ;  that  is  in  the  nature  of  a  condition  precedent,  as  every 
warranty  whether  express  or  implied  must  be :  and  such  exceptions  ought 
not  to  be  extended  further  than  the  necessity  of  the  thing  requires ;  because 
they  avoid  the  contract  ab  initio,  though  the  loss  did  not  happen  on  that  ac- 
count. The  reason  why  sea-worthiness  is  an  implied  warranty  is  because  ^ 
the  true  cause  of  the  loss  can  rarejy  be  known  in  such  cases,  and  there  is 
a  violent  presumption  that  it  happened  from  the  latent  defect;  but  being 
a  condition  precedent,  though  the  loss  be  proved  to  have  happened  from  some 
other  uncontrolable  cause,  still  the  assured  cannot  recover.  But  it  does  not 
follow  that  every  matter,  which  if  the  loss  happened  in  consequence  of  it 
would  be  a  defence  to  the  underwriter,  is  therefore  an  implied  warranty 
and  condition  precedent;  for  where  a  ship  has  been  guiltyv  of  smug- 
gling on  a  former  voyage,  in  consequence  of  which  she  is  afterwards  seized 
in  the  voyage  insured  and  confiscated,  though  the  insured  could  not  recover 
against  the  underwriter  for  such  a  loss,  that  is  not  on  the  ground  of  implied 
warranty,  but  because  the  loss  did  not  happen  from  any  peril  insured  against : 
and  undoubtedly  if  the  loss  happened  from^  capture  of  an  enemy,  it  would  be 
no  defence  to  an  underwriter  that  the  ship  was  liable  to  seizure  and  confisca- 
tion in  consequence  of  a  preceding  smuggling  voya^.  Suppose  the  master 
and  crew  were  guilty  of  gross  negligence  or  impropriety,  as  by  getting  drunk, 
or  all  going  to  sleep  at  the  same  time,  in  consequence  of  which  the  ship  was 
lost ;  this  not  amounting  to  barratry,  the  underwriter  would  not  be  liable  :  but 
still  there  is  no  implied  warranty  by  the  owner  that  the  master  and  crew  shall 
not  do  such  acts ;  and  therefore  though  the  act  w^re  done,  yet  if  no  detriment 
happened  from  it,  but  the  ship  were  aften^^ards  lost  from  some  peril  within  the 
policy,  the  underwriter  would  be  liable.  There  being  no  warranty  here  of 
the  ship^s  country,  even  if  she  had  turned  out  to  be  a  belligerent,  and  conse- 
quently liable  to  the  additional  risk  of  capture  by  an  enemy,  the  defendant 
would  still  have  been  liable ;  and  yet  that  is  a  grealfr  risk  than  can  reasona- 
bly be  expected  from  a  neutaPis  want  of  formal  documents. 

For  the  defendant  it  was  insisted,  Ist,  That  the  condemnation  was  not  merely 
grounded  on  the  French  ordinances,  but  on  the  treaty  between  France  and  Amer- 
ica, which  adqpts  the  maritime  ordinances  of  France ;  and  the  sentence,  which 
was  by  a  court  of  competent  jurisdiction,  has  put  a  construction  on  the  treaty 
requiring  the  muster-roll  to  be  on  board  the  ship,  and  that  she  should  have 
a  proper  passport  renewed  every  voyage,  which  was  not  the  case  here.  Then 
however  erroneous  that  construction  may  be,,  this  Court  cannot  sit  as  a  Court 
of  error  to  revise  their  judgment.  Garrets  v.  Kensington,  8  Term  Rep.  230, 
went  on  that  ground.  The  26th  article  of  the  treaty  requires,  that  before  an 
American  master  shall  take  out  a  passport,  he  shall  swear  to  keep  the  mari- 
time ordinances  and  regulations ;  which  must  mean  those  of  France ;  for 
America  having  then  recently  established  her  independence,  had  no  maritime 
code  of  her  own.  Besides,  America  would  not  bind  herself  by  treaty  to  keep 
her  own  ordinances,  which  without  any  treaty  her  subjects  v/ere  bound  to  do. 
At  any  rate,  if  the, treaty  be  doubtful,  the  ordinances  may  be  taken  to  explain 
it.  2dly,  If  the  treaty  be  taken  to  refer  to  the  maritime  ordinances  of  Amer* 
tea  only,  still  the  passport  is  void,  not  being  conformable  to  the  American]&w ; 
inasmuch  as  the  destination  of  the  ship  was  not  truly  stated  ;  which  is  most 
material  to  be  known,  as  was  said  by  Sir  W.  Scott  in  the  case  of  the  Jvff' 
Touw  Anna,  1  Rob.  Adm.  Rep.  126,  because  questions  of  prize  or  no  prize 
frequently  depend  on  that  circumstance.  When  the  ship  sailed  the  second 
time  from  Charkstaum  her  true  destination  was  to  the  Havannah  and  London, 
the  latter  being  the  ultimate  object  of  the  voyage  ;  but  the  passport  only  nien- 
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lions  the  former^  This  was  calculated  to  mislead  the  cruisers  of  fVwue,  and 
was  a  fraud  upon  her :  and  if  the  want  of  any  passport  would  have  been  a 
good  cause  for  condemnation,  a  fortiori  a  fiake  one  is  so.  Then  this  is  not 
aided  by  the  finding  of  the  special  verdict*  that  the  vessel  had  the  tisual  pa- 
'  pers  on  board ;  for  that  does  not  conclude  the  question  whether  such  papers 
were  legal  by  the  terms  of  the  treaty  and  the  ordinances  of  America,  Then 
3diy,  though  the  vessel  insured  were  not  warranted  American  in  express 
terms,  yet  there  is  an  implied  warranty  in  every  contract  of  insurance,  that 
the  ship  shall  be  navigated  according  to  the  laws  of  her  own  country,  the 
law  of  nations,  and  such  particular  treaties  as  bind  her  own  country,  to  foreign 
states.  It  seemed  to  be  so  considered  by  the  Court  in  Christie  v.  Seeretan^ 
8  Term  Rep.  192.  And  the  opinion  there  intimated  was  the  stronger,  be- 
cause that  was  an, action  by  an  insurer  on  goods  only,  who  has  no  control 
over  the  ship ;  whereas  this  is  by  the  owner  of  the  ship  as  well  as  of  the  car- 
go. This  is  grounded  upon  the  same  general  principle  which  governs  the  case 
of  sea-worthiness,  that  the  assurer  shall  properly  perform  or  provide  for  the 
performance  of  every  act  over  which  he  has  a  control,  so  as  not  to  enhance 
the  risk  of  the  underwriter  by  any  laches  of  his  own,  or  those  whom  he  em- 
ploys. The  present  is  even  a  stronger  case  for  the  raising  of  such  an  impli- 
ed warranty ;  for  the  want  of  sea-worthiness  is  sometimes  unknown  to  the 
assurer,  but  he  can  always  ascertain  whether  the  ship  be  properly  document- 
ed. Whatever  is  of  the  essence  of  a  contract  implies  a  warranty,  whether  so 
called  or  notj  and  this  is  not  confined  to  sea-worthiness,  but  comprehends 
also  a  master  and  crew  of  adequate  skill  and  strength  adapted  to  the  ship  and 
the  nat  ire  of  the  voyage ;  and  necessary  tackle  and  provisions  are  also  in- 
cluded. In  these  cases  the  event  signifies  nothing :  for  in  case  of  a  loss  at 
sea,  how  can  it  be  told  whether  it  happened  by  the  common  perils  of  the  sea, 
or  from  the  insufficiency  of  the  ship  or  crew,  or  because  they  were  starved 
for  want  of  provisions.  The  case  oif  all  the  crew  going  to  sleep  or  getting 
drunk  is  beyond  any  implied  warranty ;  because  all  that  can  be  expected 
from  the  assurer  is  to  warrant  thefir  capacity  to  navigate  properly,  and  not 
their  will  or  their  acts.  It  is  said,  that  if  there  be  no  warranty  of  country, 
the  risk  of  the  underwriter  is  not  varied  by  the  want  of  proper  documenU  of 
the  ship ;  because  he  insures  against  all  risks,  even  of  an  enemy,  which  are 
greater  than  those  of  a  neutral;  but  that  is  not  so  :  for  if  the  ship  insured 
turn  out  to  be  a  billigerent,  the  underwriter  has  the  chance  in  his  favour  of 
her  having  provided  force  to  repel  force  :  she  has  also  the  protection  of  her 
own  country  ships  of  war,  in  the  first  instance,  and  for  recapture:  at  any 
rate,  she  will  take  more  pains  to  avoid  the  enemy's  cruisers.  Whereas  an 
honest  neutral  has  nothing  of  this  sort  to  fear ;  she  sails  in  the,  face  of  danger 
without  any  of  the  precautions  of  an  enemy;  .therefore  her  risk  is  so  much 
the  greater  than  that  of  a  belligerent  if  she  do  not  put  herself  in  a  condition 
to  avail  herself  of  her  neutrality  when  stopped  and  questioned.  The  neces- 
sary documents  to  prove  that  are  just  as  important  to  her  safety  as  'sea-worthi- 
ness, and  sufilicient  tackle,  crew,  and  provisions.  A  warranty  does  not  par- 
ticularize the  having  such  and  such  documents,  but  the  necessity  of  having 
them  is  a  consequence  of  law  attaching  on  the  warranty ;  and  therefore  whe- 
ther express  or  implied  can  make  no  difference.  There  is  however  a  difference 
in  one  particular,  whfere  an  express  warranty  goes  further  than  an  implied  one ; 
for  the  former  specifies  the  particular  nation  to  which  she  belongs,  and  it  would 
not  be  sufficient  to  shew  that  she  was  of  any  ^other  neutral  nation,  though  more 
favoured  by  the  enemy.  4thly,  If  the  ship  were  not  properly  documented, 
the  assured  cannot  recover,  although  the  loss  haj^ned  not  on  that  account, 
but  from  the  non-observance  of  French  ordinances  which  the  American  was 
not  bound  to  observe  :  because  it  was  a  neglect  of  the  assured  whereby  the 
underwriter's  hazard  was  increased.  This  principle  was  clearly  estabhshed 
in  Rich  v.  barker ^  7  Term  Rep.  705«    It  is  truei  that  was  the  case  of  a  ship 
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warranted  American;  bat  that  makes  no  difierence,  if  this  be  an  implied 
warranty.  And  that  case  was  the  stronger,  because  the  vessel  had  the  pass- 
port, the  required  document,  on  board  at  the  time  of  the  capture,  though  she 
sailed  without  it  in  the  first  instance.  But  in  Law  v.  Hollingtoorfh,  7  Term 
Sep.  160,  the  Court  held^  that  there  was  an  implied  warranty  on  the  part  x>{ 
the  assured  that  the  ship  should  be  navigated  up  the  Thames  by  a  competen 
pilot,  and  there  having  been  no  pilot,  the  underwriter  was  discharged  ;  though 
it  did  not  appear  that  the  losst  happened  from  ^ny  want  of  competent  skill 
in  those  who  supplied  his  place.  So  Farmer  v,  £egg,  lb.  186,  went  on  the 
same  ground. 

For  the  plaintiff,  in  reply  to  these  last  mentioned  cases,  it  was  observed,  that 
they  went  on  the  ground  of  disobedience  of  regulations  enjoined  by  our  own 
laws. 

There  appeared  from  the  suggestions  thrown  out  in  the  course  of  the  argu- 
ment to  be  a  difference  of  opinion  on  the  bench  respecting  the  question  of 
implied  warranty ;  and  the  Court  took  time  to  consider  of  their  judgment  till 
this  term,  when 

Lord  Kenyon,  C.  J.  delivered  their  opinion  in  the  following  manner.  This 
was  an  action  on  a  policy  of  insurance  on  the  ship  S<mth  Carolina,  and  on 
goods  on  board  the  same,  from  Loridon  to  Charlestawn,  There  was  a  loss  by 
capture.  The  defendant  pleaded  the  general  is6ue,  and  paid  the  money  into 
court  on  the  money  counts.  The  special  verdict  states,  that  the  ship  was  in 
fact  an  American  ship,  but  there  was  not  any  warranty  in  the  policy.  That 
on  the  30th  of  January  1797,  being  then  about  to  sail  from  Charlestoum  for 
the  Havannah,  the  captain  obtained  the  regular  passports,  which  are  set  out 
verbatim  in  the  verdict.  In  the  beginning  of  May  1797,  she  returned  from 
the  Havannah  to  Chay'lestotDn^  and  deposited  her  passports  with  her  other  sea- 
papers  in  the  custom-house  at  Charlestoum.  On  the  27th  of  May  1797,  being 
thien  about  to  sail  again  from  CharUstoum  to  the  Havannah,  and  from  thence 
to  London,  the  captain  received  back  from  the  custom-house  at  Charlestoum 
his  passports,  with  a  certificate  indorsed  thereon,  stating  that  he  had  that  day 
cleared  for  the  Havannah  with  goods  specified  in  that  indorsement ;  and  at 
the  same  time  took  all  other  documents  and  papers  usually  taken  or  made  en- 
t^  of  by  American  ships.  The  ship  sailed  from  Charlestoum  to  the  Havan- 
mah,  and  from  thence  to  London,  and  arrived  in  the  river  Thames  in  Septefhber 
1797.  At  London  she  took  in  her  cargo  (the  goods  insured)  for  Charlestoum  ; 
and  on  the  11th  of  December  1797,  sailed  on  the  voyage  insured,  viz.  from 
London  to  Charlestotcn,  and  was  captured  by  the  French  on  the  28th  of  De- 
c€mber  1797.  At  the  time  of  her  captare  sue  had  on  board,  together  with  all 
other  usual  papers  and  documents,  the  passports  so  indorsed.  She  was  con- 
demned with  her  cargo  by  the  tribunal  of  commerce  at  V  Orient ;  and  that 
sentence  affirmed  on  appeal  by  the  tribunal  of  the  department  of  Morbihan. 
Both  sentences  are  set  forth  in  the  special  verdict 

The  demand  made  by  the  plaintiffs,  the  assured,  upon  this  policy  is  resisted 
by  the  underwriter  on  these  grounds ;  that  although  the  policy  does  not  con- 
tain any  warranty  of  what  nation  or  description  the  vessel  is,  yet  she  being 
in  fact  an  American,  the  law  implies  a  warranty  on  the  part  of"^  the  assured, 
that  she  shall  be  furnished  with  all  such  papers  as  an  American  ship  ought 
to  have  :  that  this  ship  the  South  Carolina  had  not  such  a  pas^ort  and  certi- 
ficate as  she  ought  to  have  had  :  and  that  it  appears  by  the  sentence  of  con- 
demnation that  she  was  condemned  for  want  of  such  papers  ;  which  by  the 
treaty  between  Prance  and  America  she  ought  to  have  been  furnished  with. 
On  this,  statement  three  questions  arise ;  1st,  Whether  in  this  case  there  be 
any  implied  warranty  that  the  ship  shall  be  furnished  with  all  papers  and 
documents,  which  an  American  ought  to  have?  2d,  Whether  in  fact  this  ship 
had  all  such  papers  ?  3d,  Whether  the  condemnation  proceeded  on  the  ground 
that  she  had  not  such  papers,  as  by  treaty  or  the  law  of  her  own  c6untry  she 
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ought  to  have :  or  whether  it  proceeded  on  a  want  of  such  papers  as  the  or- 
dinances of  Prance  only  require  ?  The  opinion  which  we  have  formed  on 
the  two  last  of  these  questions  renders  it  unnecessary  at  present  to  enter  into 
any  discussion  of  the  first  question,  namely,  whether  there  he  any  implied 
warranty  in  this  case :  on  that  question  we  desire  to  he  understood  as  not  giv* 
ing  any  opinion.  The  sentences  of  condemnation  appear  to  us  manifestly  to 
have  proceeded  on  the  ground  of  a  breach  of  French  ordinances  ;  particularly, 
the  ordinance  of  the  26th  of  July  1778,  which  declares  that  a  passport 
shall  serve  but  for  one  voyage ;  whereas  by  the  treaty  between  America  and 
France  passports  are  to  be  recalled  only  every  year ;  and  that  only  in  case  the 
ship  returns  into  her  port  within  the  year.  And  in  this  case  the  passport 
which  the  South  Carolina  had  on  board  at  the  time  of  her  capture  had  been 
granted  within  the  year ;  for  it  is  stated  to  have  been  granted  on  30th  of  Jan- 
iLary  1797,  and  the  ship  was  captured  in  December  1797.  We  therefore  think 
that  the  condemnation  was  purely  for  a  breach  of  FrcTich  ordinances,  which 
were  contrary  to  the  treaty,  were  not  adopted  by  it,  nor  the  condemnation 
expressed  by  the  sentence  to  have  been  for  acting  contrary  to  the  treaty.  So 
that  if  there  were  any  such  implied  warranty  as  has  been  contended  lor,  the 
sentence  of  condemnation  does  not  negative  it.  We  also  think  that  it  appears 
ypon  this  verdict,  that  this  ship  had  all  the  papers  necessary  for  an  Ame- 
rican  vessel ;  and  this  puts  an  end  to  the  defence  made  by  the  underwriter. 
The  two  papers  in  which  the  defendant  contends  she  was  deficient  are  the 
passport,  and  certificate.  These  papers  are  different  in  their  nature :  the 
first  is  an  authoritative  declaration  by  the  government  of  the  country  to 
which  she  belongs,  that  the  ship  is  the  property  of  subjects  of  that  country ; 
and  such  passport  this  ship  had  at  the  time  of  her  capture  in  December  1797 ; 
the  same  having  been  granted  in  January  1797  within  the  year.  The  other 
paper,  the  certificate,  relates  to  the  cargo,  and  answers  to  our  manifest.  The 
words  of  the  25th  article  of  the  treaty  are,  that  besides  the  passport,  •*'  the  ship 
shall  also  be  provided  with  certificates  containing  particutan  of  the  cargo  ;" 
this  from  its  nature  must  be  taken  out  at  every  port  where  she  takes  in  cargo. 
Here  the  ship  took  in  her  cargo  for  the  voyage  insured  at  London  ;  and  the 
verdict  states  that  she  had  all  the  usual  papers  and  documents  ;  and  it  does 
not  any  where  appear  that  any  paper,  certificate,  or  manifest  of  her  cargo 
taken  in  at  London^  which  was  the  cargo  insured,  was  wanting.  On  these^ 
grounds  we  are  of  opinion  that  judgment  must  be  for  the  plaintifis(l). 


The  King  t;.  The  Justices  of  Wiltshire. 

1  East,  68S.    Jane  28,  1801. 

Where  the  father  and  son  were  removed  from  A,  to  B.  by  two  several  orden  of  removal,  and 
the  parish  officers  of  A,  and  B.  agreed  that  the  settlement  of  the  son  shonld  follow  that  of 
the  father,  without  the  ezpence  of  a  separate  appeal;  in  eonseonence  of  which  an  appeal 
was  only  entered  against  the  order  removins  the  father;  and  after  the  Sessions  had  deter- 
mined that  the  Citber  was  settled  in  A.  and  had  quashed  that  order  A*  refused  to  take  back 
the  son;  this  Court  granted  a  mandamtn*  to  the  Sessions  to  receive  and  determine  the  ap- 
peal against  the  order  removing  the  son,  though  at  a  ■  subsequent  Sessions  to  that  holden 
nezt  after  the  order  of  removal  made  ;  the  appeal  being  directed  to  be  entered  nunc  pro 
tune  with  proper  continuances. 

THIS  came  on  upon  a  rule  to  shew  cause  why  a  mandamus  should  not  is- 
sue to  the  defendants,  commanding  them  at  the  next  general  quarter  sessions 

(1)  But  if  the  sentence  of  condemnation  had  decided,  that  the  property  insured  was  ene- 
my's property,  though  the  court  had  taken  the  non-compliance  with  French  ordinances  not 
binding  upon  other  states  as  the  basis  of  that  decisbn,  the  aentence  would,  m  the  Engli$h 
eourU,  be  held  conclusive.  Vide  Bolton  v,  Ghdatone,  6  East  166.  S.  C.  in  the  Ezcbequar 
Chamber,  2  Tann.  86,  and  the  authorities  cited  in  the  editor's  note,  5  East  162. 
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to  receive,  proceed  upon,  hear,  and  determine  the  appeal  of  thechmchwardens 
and  overseers  of  the  poor  of  the  parish  of  North  Bradley  in  the  county  of 
WUU^  against  an  order  of  two  justices  for  the  removal  of  Jacob  Smithy  his 
wife,  and  their  two  children  from  the  parish  of  Westbury  to  North  Bradley. 
The  rule  was  obtained  on  affidavits  stating,  that  by  two  several  orders  of  re* 
moval  dated  the.Slst  of  December  1800,  John  Smith  a  pauper  and  Mary  his 
wife,  by  one  of  the  orders,  and  Jacob  their  son,  his  wife,  and  two  children  by 
the  other  order,  were  removed  from  Westbury  to  North  Bradley,  That  two 
several  notices  of  appeal  against  both  orders  were  given  by  North  Bradley  to 
Westbury  parish,  for  the  then  next  quarter  sessions  to  be  nolden  on  the  13th 
of  January  1801 ;  and  that  /.  Francis,  one  of  the  overseers  of  North  Bradley, 
instructed  his  attorney  to  consent  on  the  part  of  N  B.,  that  as  both  parishes 
were  well  assured  that  the  settlement  of  Jacob  Smith  the  son  and  his  family 
was  derived  from  the  father,  the  appeal  to  the  son's  order  should  not  be  tried, 
and  that  the  determination  of  the  sessions  as  tp  the  settlement  of  John  Smith 
the  father  should  govern  the  settlement  of  the  son  Jacob,  in  order  to  save  ex- 
pence.  That  accordingly  admissions  in  writing  were  entered  into  by  both 
parishes  to  that  efiect;  and  that  the  attorney  for  TTe^^^r^  desired  that  the  ap- 
peal against  the  order  for  the  removal  of  the  son  might  not  be  entered,  to  save 
expence.  That<  N.  B.  parish,  relying  on  the  faith  of  such  admission,  only 
caused  an  appeal  against  the  order  for  removing  the  father  John  Smith  to  bd 
entered ;  and  such  appeal  was  accordingly  tried,  and  the  order  of  removal 
Quashed ;  whereby  the  father  remained  settled  at  Westbury,  That  soon  after 
those  sessions  were  ended  the  parish  officers  of  Westbury,  in  breach  of  their 
agreement,  sent  the  said  Jacob  Smith  and  his  family  to  JV.  B.,  who  were  un- 
der the  necessity  of  receiving  them  back ;  but  gave  afresh  notice  of  appeal  to 
Westbury,  ahd  also  served  the  parish  officers  with  a  notice  to  "appear  at  the 
next  sessions  to  shew  cause  why  the  admission  before  entered  into  by  their  at- 
torney should  not  be  confirmed.  That  N  B.  accordingly  appeared  at  the  next 
sessions  on  14th  of  April  at  Sarum,  and  moved  to  enter^  and  try  the  appeal ; 
when  the  court  of  quarter  sessions  refused  to  interfere,  alleging  that  it  was  not 
their  practice  to  receive  any  appeal  if  not  entered  at  the  sessions  immediately 
following  the  order  of  removal,  and  that  they  could  not  notice  any  private 
agreement  between  the  parties.  The  serving  the  two  notices  of  appeal  was 
also  proved  by  the  attorney  for  N  B. ;  who  also  deposed  that  afterwards  the 
attorney  for  Westbury  applied  to  him  to  endeavour  to  discover  the  settlement 
of  the  paupers  without  tho'expence  of  appealing,  but  they  not  agreeing  as  to 
the  settlement  of  the  father,  but  it  clearly  appearing  that  the  settlement  of  the 
son  was  derived  from  the  father,  they  agreed  to  admit  that  to  save  expence. 
The  affidavit  then  set  out  certain  letters  whiph  had  passed  between  the  parties, 
which  contained  a  clear  agreement  to  make  the  admission  above  specified,  in 
order  to  save  the  expence  of  the  second  appeal,  though  there  were  other  mat- 
ters in  controversy  respecting  the  father's  settlement. 

On  the  other  hand,  the  affidavits  against  the  rule  admitted  the  notices  of  ap- 
peal against  both  orders,  and  the  subsequent  agreement  to  let  the  son's  settle- 
ment depend  on  that  of  the  father,  in  order  to  save,  the  expence  of  both  ap- 
peals :  but  stated  that  at  the  conference  between  the  two  attorn ies  JV.  B,  ac- 
knowledged that  Smith  the  father  was  once  settled  with  them  by  service  un- 
der indenture  of  apprenticeship ;  and  the  only  question  was,  Whether  he  had 
afterwards  gained  a  sub?equent  settlement  by  purchase  in  W.  ?  But  that  up- 
on the  trial  of  the  appeal  iV.  B.  refused  to  admit  the  indenture  of  apprentice- 
ship, and  consequently  the  merits  of  the  appeal  were  not  entered  into.  On 
which  account  W,  parish  refused  to  admit  the  son's  settlement. 

Cribbs,  on  shewing  cause  against  the  rule,  insisted  on  the  particular  terms 
of  the  agreement  to  be  collected  from  the  correspondence  between  the  parties, 
from  whence  it  appeared  that  North  Bradley  parish  did  not  dispute  that  the 
father  was  once  settled  there :  on  which  account   Westbury  pansh  had  noi 
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oome  propaied  with  fonnal  proof  <^f  the  indentures  of  apprenticeship  under 
whu4i«the  settlement  had  been  gained;  and  that  reqniring  such  proof  at  the 
Besskms  was  a  dqxirture  from  the  agreement  between  the  two  parishes ;  the 
real  subject  of' their  dispute  being  only  as  to  the  subsequent  settlement  in 
Wesibury,  and  which  alone  Westlniry  came  prepared  to  disprove.  That 
North  Rradley  having  taken  this  undue  advantage  at  the  Sessions,  Westbwry 
parish  ought  not  to  be  bound  by  the  event  of  an  appeal  which  was  not  decided 
on  the  real  merits  of  the  question.  And  he  concluded  by  offering  to  let  the 
appellants  in  to  try  the  merits  of  the  order  for  removing  the  son,  if  they  would 
consent  to  let  the  father's  settlement  be  governed  by  it. 

JekyU,  in  support  of  the  rule,  denied  that  the  agreement  extended  in  any 
respect  to  the  father's  settlement,  l^t  only  to  the  son's  which  was  derived  from 
it.  That  there  was  therefore  no  undue  advantage  taken  by, the  officers  of 
North  Bradley  in  insisting  upon  the  proof  of  the  original  settlement  in  their 
parish.  But  as  they  were  prevented  from  entering  their  appeal  in  time  to  try 
the  merits  of  the  order  removing  the  son  from  Westbury^  by  the  agreement 
entered  into  with  the  latter,  which  made  it  unnecessary,  W,  parish  ought  not 
to  be  suffered  to  take  advantage  of  their  own  wrong ;  but  the  Court  under  the 
circumstances  would  now  direct  the  Sessions  to  enter  the  appeal  nunc  pro 
twnc,  to  prevent  a  failure  of  justice.  And  he  referred  to  the  following  note  of 
a  case  furnished  by  one  of  the  officers  of  the  Crown  Office. 

"  [Easter  term,  23  Geo.  3«  Mr.  Wilson  moved  for  a  rule  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  directed  to  the  justices  of  the 
peace  for  the  county  of  Leicester,  commanding  them  to  proceed  upon  the  ap* 
peal  of  the  inhabitants  of  Stoke  Golding  against  an  order  of  two  justices  for 
removing  Samuel  Vincent  a  pauper,  his  wife,  and  four  children  from  Castle 
Donington  to  Stoke  Golding.  This  was  giounded  upon  an  affidavit  stating, 
that  in  January  last  this  order  of  removal  was  made,  and  Tiotice  of  appeal 
given  ;  that  the  inhabitants  of  Castle  Donington  discovering  that  the  woman 
was  not  the  pauper's  wife,  and  so  the  children  illegitimate,  and  therefore  their 
settlement  could  not  be  derived  from  him  in  Stoke  Golding,  agreed  to  take 
the  paupers,  Sarah  and  the  children,  back  again  ;  and  did  accordingly  take 
them  back ;  and  the  order  of  removal  as  to  them  was  considered  to  be  at  an 
end.  That  afterwards,  and  before  the  Sessions,  a  new  order  was.  made,  re- 
moving Sarah  and  the  children  from  Castle  Donington  to  Sibston ;  against 
which  Sibston  appealed";  and  the  Sessione  were  of  opinion  that  the  former 
order  of  removal  not  having  been  regularly  appealed  from,  and  quashed,  was 
conclusive  on  Stoke  Golding,  and  for  that  reason  were  proceeding  to  quash 
the  second  order  of  removal  to  Sibston.  That  the  attorney  for  Stoke  Golding 
happening  to  be  in  court/ then  desired  that  their  appeal  against  that  first  order 
might  be  heard  ;  but  the  justices  refused,  (although  it  was  the  first  session 
after  the  order  made.)  He  then  proposed  that  the  Sessions  would  permit  the 
case  to  be  stated  for  the  opinion  of  the  Court  of  King's  Bench,  whether  the 
first  order  under  these  circnmstances  were  conclusive:  but  this  was  also  re- 
fused.    The  Court  granted  a  rule  to  shew  cause. 

"  Mr.  Bearcroft  and  Mr.  Dayrell,  in  the  next  term,  shewed  cause,  on  the 
ground  that  it  is  the  custom  at  Leicester  for  all  appeals  to  be  entered  on  the 
first  day  of  the  sessions  ;  but  this  was  presented  afterwards  :  and  that  agreeing 
to  take  the  party  back  was  nothing. 

^  Mr.  Justice  Buller  said,  they  ought  to  have  proceeded  on  the  i^peal : 
they  were  bound  to  receive  it :  it  was  presented  at  the  next  sessions.  Per 
Cur.     Rule  absolute  for  mandamusJ"'] 

The  Court  said,  that  the  application  was  a  reasonable  one,  and  they  ought 
to  grant  it.  The  parish  officers  of  North  Bradley  were  prepared  to  enter  their 
appeal  at  the  proper  time,  and  were  only  prevented  from  doing  so  by  the  agree" 
ment  of  the  other  parish,  which  then  rendered  it  unnecessary.     No  fault  was 
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imputable  to  them.     The  mamiamia^  therefore,  should  'go  to  the  justices  to 
receive  and  enter  the  appeal  nmvc  pro  tunc,  and  enter  continuances. 

Rule  absolute. 


Splicer  V.  Hall. 

1  East,  688.    Jane  26,  1801. 

When  a  dofendant  rending  in  town  at  the  iMning  of  the  writ  changei  hii. reiidence  perma- 
nently to  the  oonntrv,  at  the  distance  of  above  40  miles  from  town,  beibre  the  delivery  of 
the  istue,  he  m  entitled  to  14  day's  notice  of  trial. 

THIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  ob- 
tained by  him  in  this  cause  should  not  be  set  aside  with  costs  for  iitegularity. 
The  venue  was  laid  in  Middlesex  ;  and  the  defendant  was  living  there  at  the 
time  of  issuing  the  writ ;  but  before  the  delivery  of  the  declaration  he  quitted 
t^iat  residence,  and  went  to  reside  permanently  at  Worcester :  and  notice  of 
this  was  given  to  the  plaintiff's  attorney  before  the  declaration  was  delivered  : 
notwithstanding  which  the  issue  was  delivered  on  the  11th  of  May,  with  no- 
tice of  trial  for  the  sittings  afler  last  Easter  term,  which  commenced  on  the 
19th  of  the  same  month.  And  the  question  was,  Whether  the  defendant, 
having  a  settled  residence  in  town  at  the  commencement  of  the  action,  though 
afterwards  removing  to  the  distance  of  above  40  miles  off,  was  entitled  to  14, 
or  only  to  8  days  notice  of  trial. 

Garrow  and  Marryatt  shewed  cause,  and  contended  for  the  shorter  period, 
on  account  of  the  uncertainty  that  would  generally  ensue  if  the  length  of  the 
notice  were. to  depend  upon  the  defendant's  change  of  residence  subsequent 
to  the  issuing  of  tne  writ,  which  might  not  be  known  beforehand  to  the  plain- 
tiff, who  would  thereby  lose  the  opportunity  of  giving  14  days  notice.  And 
this  they  said  had  been  the^  general  practice ;  and  that  the  cases  in  which  it 
had  been  otherwise  considered  were  where  the  residence  in  town  iCt  the  com- 
mencement of  the 'action  was  only  occasional. 

Lowes,  in  support  of  the  rule  denied  that  the  general  practice  was.such  as 
had  been  represented.  The  statute  14  Geo.  2,  c.  17,  s.  4,  on  which  the  ques- 
tion turns  has  no  reference  to  the  commencement  of  the  action  ;  but  only  di- 
rects, **  that  no  cause  shall  be  tried  at  nisi  pritis,  6cc.  or  at  the  sittings  in  Lon- 
don or  Westminsterf  where  the  defendant  resides  above  40  miles  from  the 
said  cities,  unless  notice  of  trial  in  writing  has  been  given  at  least  ten  days 
(and  the  practice  of  the  Court  requires  fourteen)  before  such  intended  trifif." 
In  Brind  v.  Torris,  2  Blac.  Rep.  1206,  all  the  antecedent  stages  of  the 
cause  arose  in  London;  but  yet  it  was  ruled  that  fourteen  days  notice  of  trial 
was  necessary,  the  defendant  having  ceased  to  reside  in  town  before  the  de- 
livery of  the  issue.  And  this  was  recognised  in  Douglas  v.  Kay,  4  Term 
Ren.  562. 

Lord  Kenyon,  C.  J.  (after  consulting  the  other  Judges)  said,  that  as  it  was 
a  question  upon  the  construction  of  the  act  of  parliament  which  concerned  the 
practice  of  all  'the  courts,  it  should  be  referred  to  the  Master  to  inquire  into 
the  practice,  and  confer  with  the  officers  of  the  other  courts,  in  order  that  all 
might  be  regulated  by  one  uniform  rule ;  and  then  to  make  his  report  upon  it. 

Upon  the  last  day  of  the  term  (a)  the  Master  reported,  that  he  had  confer- 
red with  the  officers  of  the  other  courts,  and  they  all  agreed  that  the  practice 
was  for  the  defendant  to  have  the  longer  notice  of  trial  in  these  cases(l). 

Rule  abisolute. 

(a)  The  matter  was  discnned  some  days  before. 

(1)  But  in  order  to  entitle  the  defendant  to  this  longer  notice,  he  mast  give  the  plabtiff 
mevieu  notice  of  his  removal  Roehfori  v.  i2o6tnion,  12  East,  427.  Where  the  defendant 
has  constantly  resided  m  town  from  the  lime  of  the  arrest,  though  bis  home  is  only  40 
distant,  he  b  entitled  only  to  the  shorter  notice.    Lloyd  v.  Hoopf,  7  East,  624. 
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Maylin  v.  Towshend. 

2  EMt»  1.    Not.  10,  1801. 

lo  an  affidavit  to  bold  to  ball  for  20i.  and  vptoari*,  it  is  mUBoient  to  n^tiTO  a  lender  of  tiU 
iaid  f  urn  in  bank  notea  ;  tbat  baving  reference  to  tbe  specific  sum'  sworn  lo,  wbicb  was 
sneb  as  might  be  so  tendered. 

MARRYATT  iDoved  to  discharge  the  defendant  out  of  custody  on  filing 
common  bail,  on  the  ground  of  a  defect  in  the  affidavit  to  hold  to  bau ;  where- 
in the  plaintiff  swore,  that  the  defendant  was  indebted  to  hi  in  in  the  turn  of 
20Z.  aTid  upwards,  for  goods  sold  and  delivered,  and  that  no  tender  had  been 
made  of  payment  of  the  said  sum  in  bank  notes(a).  And  he  referred  to  a 
case  of  Birnet  y.  Wheeler,  Hil.  41  Geo.  3,  where  a  similar  motion  had  been 
allowed  on  the  same  and  other  objections :  for  non  constat,  that  there  had 
not  been  a  tender  of  all  but  the  fractional  part  above  the  20Z.,  according  to  the 
case  of  Jennings  v.  Mitchell,  1  East's  Rep.  17. 

But  t?ie  Court  said,  that  this  differed  from  the  case  of  Jennings  v.  Mitchr 
dl;  for  here  the  specific  sum  sworn  to  was  such  as  might  he  tendered  in  bank 
notes ;  and  a  tender  of  that  sum  was  expressly  negatived,  which  was  sufficient ; 
and  it  had  been  so  ruled  in  a  case  subsequent  to  that  of  Jennings  v.  Mitchr 
ea(l). 


Penny  v.   Porter. 

a  East,  2.    Nov.  10,  1801. 

Upon  breach  of  a  contnct  lor  the  purchase  of  100  bags  of  wheat.  40  or  50  of  which  were 
to  be  delivered  on  one  market  day,  and  the  remainder  on  the  next  market  day,  the  plaintiff 
cannot  deeUre  as  npon  an  absolute  cootrsctfor  t)ie  delivery  of  40  bags  on  the  first  dav,  &e. 
though  40  bags  were  then  in  lact  delivered:  bat  the  contract  mast  be  stated  in  the  alterna- 
tive, according  to  the  original  terms  of  it. 

IN  an  action  on  the  case  for  the  non-delivery  of  wheat  according  to  agree- 
ment, the  first  count  of  the  declaration  stated  the  contract  to  be,  that  in  con- 
sideration that  the  plaintiff  had  agreed  to  purchase  a  large  quantity,  to  wit, 
one  hundred  bags  oT  wheat,  each  bag  weighing  3001b.  and  for  40  bags,  part 
of  the  same,  to  nay  to  the  defendant  1^.  16^.  per  bag,  and  for  the  remaining 
60  bags  to  pay  tne  market  price  at  the  then  next  market  day ;  the  defendant 

(a)  Porsnant  to  tbe  provisions  of  tbe  Rank  Aet,  37  Geo.  S.  e.  4C.  e.  9. 
(1)  Vide  tbri  v.  £oMr«  S  East  110. 
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undertook  to  sell  and  deliver  to  t)ie  plaintiff  40  of  the  bags  immediately,  and 
die  remaining  60  bafi;8  at  the  then  next  market  day  at  me  stipulated  priqe. 
It  then  averred  the  sale  and  delivery  of  the  first  40  bags  in  part  performance 
of  the  contract,  and  set  forth  a  breach  as  for  the  non-delivery  of  the  remain- 
der. The  third  count  was  similar  in  form,  only  stating  the  contract  to  be  for 
the  sale  of  100  bags  of  wheat,  50  bags  of  which  were  to  be  sold  and  deliver- 
ed fmmediat^ly  at  the  price  mentioned,  and  the  remaining  60  bags  at  the  next 
market  day,  for  the  then  market  price.  The  cx>ntract  was  laid  more  generally 
in  other  counts.  At  the  trial  before  Le  Blanc,  J.  at  the  last  assizes  at  Bristol^ 
the  contract  proved  was,  that  the  defendant  was  to  let  the  plaintiff  have  100 
bags  of  wheat,  ybrf^  oj  fifty  bags  to  be  delivered  at  the  then  present  market  for 
Uie  stipulated  {nice,  and  the  remainder  at  the  following  market,  for  the  then 
market  price.  And  further  it  was  proved,  that  the  defendant  immediately  af- 
ter delivered  40  of  the  bags,  but  did  not  deliver  the  remainder  at  the  next 
market  day.  The  question  was.  Whether  the  contract  proved,  being  optional 
in  the  defendant  to  deliver  40  <^  50  bags  the  first  day,  aiid  the  remainder  the 
next  market  day,  sustained  the  first  count  stating  the  contract  to  be  positively  for 
the  delivery  ot  40  bags  on  the  first,  and  the  remainder  on  the  subseauent, 
market  day,  inasmuch  as  the  defendant  had  decided  his  option  by  the.  delivery 
in  fact  of  the  40  bags  in  the  first  instance  ?  The  jury,  being  of  opinion  that 
the  defendant  had  an  option  to  deliver  40  or  50  bags  in  the  first  instance,  found 
a  verdict  for  him  under  the  learned  judge's  direction  :  and  leave  was  given  to 
mpve  to  set  the  verdict  aside,  and  enter  a  verdict  for  the  plaintiff  for  3Z.  \2s. 
damages,  if  the  Court  should  be  of  a  different  opinion. 

This  matter  was  once  before  agitated  in  this  Court  in  Hilary  term  last, 
when  it  underwent  great  discussion.  It  then  came  on  upon  a  rule  for  setting 
aside  a  nonsuit  in  the  first  trial  before  Lord  BMon,  at  the>  preceding  summer 
assizes,  on  the  ground  ef  the  variance  mentioned  between  the  declaration 
and  the  evidence  :  and  a  new  trial  was  granted  on  the  ground  of  some  uncer- 
tainty in  the  evidence,  as  to  what  the  real  contract  was,  which  the  Court 
thought  should  have  been  left  to  the  jury  to  to  decide.  But  they  then  intimated 
a  strong  opinion,  thait  if  the  contract  were  found  to  have  been  optional  in  the 
first  instance,  it  could  not  be  laid  as  an  absolute  contract  for  a  certain  number 
of  bags,  though  in  the  event  of  the  party's  election  of  one  of  the  altema- 
tives(fl>. 

Lens,  Serjt.  now  moved  to  enter  the  verdict  for  the  plaintiff,  on  the  ground, 
that  though  the  contract  were  optional  in  the  defendant  in  the  fii;st  instance, 
yet  he  having'  made  his  election  to  deliver  40  bags  on  the  fi)^t  day,  thereby 
put  an  end  to  the  option  ;  and  it  might  then  be  declared  on  as  an  absolute 
contract  in  effect  to  deliver  those  40  bags  on  the  first  day,  and  the  remaining 
60  on  the  subsequent  market  day. 

The  Courtj  however,  were  of  a  different  opinion,  and  held  that  the  contract 
must  be  stated  in  the  declaration  according  to  the  original  terms  of  it,  which 
made  it  optional  in  the  defendant  to  deliver  40  or  50  bags  in  the  first  in- 
stance, and  not  ah  absolute  contract  for  the  delivery  of  either  of  those  quanti- 
tie8(l). 

Rule  i:efusecl. 

(tf)  On  that  occasion  Bond  and  Pell  argaed  in  support  of  the  ral%  for  setting  aside  the 
nonsoit;  and  6ibb$  and  DampUr^  contra.  The  following  «aset  were  referred  to  in  the 
coarse  ef  their  arguments.  Layton  v.  Pearce,  Dougl.  16.  Churchill  v.  Wilkinit  1  Term 
Rep.  447.  TaU  v.  Wellin^s,  3  Term  Rep,  581..  HHiiie  v.  IVilson,  2  Bos.  iV  Pull.  116. 
and  a  case  of  Shipham'  v.  Saunders,  East.  T.  1788,  where  the  contract  in  effect  was  to  de^ 
liver  goods  within  14  days,  or  as  soon  as  a  certain  vessel  arrived;  the  vessel  arrived  aAer  the 
14  days;  and  on  breach  of  the  contract  by  non-delivery,  the  plaintiflr  declared  in  one  count 
on  a  contract  by  the  defendant  to  deliver  within  14  d&ys,  and  in  another  count  to  deliver  on 
the  arrival  of  the  ship;  but  there  being  no  count  laying  the  contract  in  the  alternative,  the 
Conrt  held  the  variance  fatal. 

(1)  Vide  White  Y.  JVUson,  2  Boik  &  Pall.119.  MiU$  v.  Shtvard,  8  East  8.  1  Chitt. 
Plead.  802. 
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The  King  v.  Higgins. 

2  East,  6.    Nov.  11,  1801. 

To  folicit  a  Mnrant  to  steal  his  maiter*i  goods  is  a  misdedieaiior,  though  it  he  not  charged  in^ 
the  indictment  that  the  servant  stole  the  goods,  nor  that  any  other  act  was  done  except  (As 
solicUing  and  inciting.  And  snch  offence  is  indictable  at  the  Sessions,  having  a  tendencj 
to  a  breach  of  the  peace. 

THE  defendant  was  indicted  for  a  misdemeanor  at  the  quarter  sessions  for 
the  county  of  Lancaster,  and  was  convicted  on  the  second  count  of  the  in- 
dictment, charging,  "  That  lie  on,  &c.  at,  &c.  did  falsely,  wickedly,  and  nnlaw^ 
fully  solicit  and  incite  one  James  Dixon,  a  servant  of  /.  PhilUpSy  dec.  to  take, 
embezzle,  and  steal  a  quantity  of  twist,  of  the  value  of  three  shillings,  of  the 
goods  and  chattels  of  his  masters  /.  P.,  &c.,  aforesaid,  to  the  great  damage  of 
the  said  /.  P.,  &c.  to  the  evil  example,  ice.  and  against  the  peace,"  &c.  Af- 
ter judgment  of  the  pillory  and  two  years'  imprisonment,  a  writ  of  error  was 
brought,  and  the  following  causes  assigned  for  error  :  1.  That  the  said  count 
does  not  set  forth  any  misdemeanor  or  offence  which  the  Justices  of  peace  at 
their  quarter  sessioiis  had  jurisdiction  to  determine.  2.  That  it  does  not  ap- 
pear that  /.  Dixon,  the  principal,  was  ever  convicted  of  the  felony  wherewith 
the  defendant  appears  to  be  charged,  as  accessary  before  the  fact  3.  The 
general  error. 

The  case  was  twice  argued ;  first,  in  Trinity  term  last  by  Scarlett  for  the 
defendant,  and  Cross  for  the  crown  ;  and  now  by  Topping  for  the  defendant, 
and  Christian  for  the  crown. 

For  the  defendant  it  was  urged,  1st,  That  the  count  in  question  contained 
no  charge  of  any  matter  indictable  at  common  law.  It  is  not  every  act,  im- 
moral in  itself,  or  of  evil  example,  which  is  indictable,  although  it  mtiy  sub- 
ject the  party  to  find  sureties  oi  the  peace.  A  bare  solicitation  or  incitement 
of  another  to  commit  an  ofience  is  not  indictable,  unless  it  be  accompanied 
by  some  overt  act  towards  carrying  the  intent  into  execution ;  but  if  no  such 
act  be  done  either  by  the  inciter  or  the  party  solicited,  it  is  nothins  more,  as 
Mr.  Justice  Foster  observes,  than  a  mere  fruitless  ineffectual  temptation.  Now 
here  it  is  not  stated  how  or  by  what  means  the  defendant  solicited  Dixon  to 
commit  the  felony  ;  nor  that  any  act  was  done  by  the  defendant^  suoh  as  offer- 
ing money  or  the  like,  to  forward  such  solicitation  ;  nor  that  any  act  by  Dix' 
on  followed  thereupon.  It  must,  therefore,  be  presumed,  that  nothing  of  this* 
sort  happened,  as  there  can  be  no  latitude  of  intendment  in  criminal  cases  to 
include  any  thing  more  than  is  charged.  R.  v.  Wheatley,  2  Burr.  1127. 
It  stands,  therefore,  as  a  mere  wish  or  desire  of  the  defendant  to  do  an  evil 
act.  If  indeed  any  evil  consequence  ensue  on  such  a  solicitation,  the  partyis 
answerable ;  but  there  is  a  locus  penitentia  between  the  solicitation  and  the 
act,  and  if  he  countermand  the  act  before  it  be  done,  he  is  absolved  from  the 
consequences.  An  argument  may  be  derived  from  analogy  to  cases  of  slan- 
der ;  for  if  no  action  would  lie  for  imputing  such  a  bare  solicitation  to  ano- 
ther, it  follows  that  the  solicitation  itself  cannot  be  indictable.  In  Brety  v.  An* 
drews,  Moor  63,  the  words  were,  '*  My  master  was  not  content  to  take  my  liv- 
ing from  me,  but  sent  his  man  Andrews  to  kill  me."  Two  of  the  judges 
thought  the  action  lay,  though  no  effect  followed  tipon  the  command :  but  the 
other  two  held  otherwise  ;  because  no  action  lies  for  shnder  except  on  the 
imputation  of  such  things  as  are  punishable  by  law ;  and  it  was  never  seen 
that  any  punishment  was  appointed  either  by  the  common  or  statute  law,  if  no 
effect  ensued  thereupon.  So  in  1  Roll.  Abr.  60.  Q.  pi.  2.  If  a  man  say  of 
another,  '*  that  he  lay  in  wait  to  rob  him,"  an  action  lies ;  for  there  is  the  im- 
T>utation  of  an  evil  act  done.  But  in  the  same  book,  pl.  4,  where  the  words 
iff  ere,  *^  that  he  keepeth  men  to  rob  me,"  it  is  said  no  action  lies ;  because  they 
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only  impnte  a  bare  intention  without  any  act.  The  same  principle  is  clearly 
laid  down  in  Murray's  case,  2  Bulstr.  206,  and  in  Crofts  ▼.  Brotontia)  and  in 
Eaton  V.  Allen,  4  Co.  16  b :  Bracton,  lib.  3.  fo.  128,  pi.  13,  observes, "  ubi  fac- 
tum, ibi  potent  esse  forcia  quandoque,  sed  nunquam  forcia  sine  facto ;"  (which 
word  forcia,  says  Lord  Coke,  2  Inst.  182,  is  a  word  of  art,  signifying  the  fur- 
nishing a  weapon  of  force  to  do  the  fact,  by  force  whereof  it  is  committed, 
the  party  furnishing  the  weapon  not  being  present  at  the  fact :)  **  qliia  ubi 
principale  non  consistit,  nee  ea  quse  sequuntur  locum  habere  debent :  sicut 
dici  poterit  de  precepto,  conspiratione,  et  consimilibus,  quamvis  hujtismodi 
esse  possunt  etiam  sine  facto ;  et  quandoque  puniuntur  si  factum  subse- 
quatur,  sed  sine  facto  non,  kc.  nee  etiam  obesse  debent  prseceptum,  &c. 
nisi  factum  subsequatur.*'  Vaugkan,  Poph.  134,  was  indicted  for  per- 
suading an  apprentice  to  withdraw  hims^  from  his  master,  so  that  he 
should  not  be  taken  upon  a  warrant ;  and  Houghton,  J.  excepted  to  the 
indictment  because  no  venue  appeared,  not  that  the  apprentice  did  hide 
himself  from. the  warrant ;  for  if  he  did  not  so,  the  persuasion  was  nothing. 
In  R.  ▼.  Daniel,  1  Salk.  %iO,  die  indictment  charged  that  he  inticed  away  an 
apprentice  from  his  master,  and  seduced  him  to  take  and  carry  away  certain 
goods  of  his  master  from  his  house,  and  that  the  defendant  knowingly  receiv- 
ed the  same.  It  was  objected,  that  this  was  but  a  private  and  not  a  public  in- 
jury ;  that  case  only  lies,  and  not  trespass  for  inticiog  away  a  man's  servant ; 
that  no  fact  was  laid  to  be  done  in  pursuance  of  such  inticing,  except  as  to 
the  latter  part  of  the  charge  respecting  the  carrying  away  the  goods,  as  to 
which  that  no  venue  was  laid  where  the  goods  were  taken  away  :  for  which 
reasons  the  judgment  was  arrested.  The  same  case  is  reported  in  3.  Salk. 
191  ^&),  where  the  indictment  is  said  to  have  been  holden  nought  by  all  the 
Court  for  not  averring  that  the  apprentice  did  absent  himself :  for  though  the 
words  absentare  causasnt  imply  tnat  he  did  .absent  himself;  yet  the  indict- 
ment must  not  only  shew  th^  cause  but  the  effect  which  followed.  The  same 
case  is  most  fully  reported  in  6  Mod.  99,  where  Lord  Holt  says,  that  advis- 
ing one  to  rob  or  kiU,  without  something  be  done  thereupon,  is  not  indictable. 
And  he  agreed,  that  a  conspiracy  to  charge  one  with  a  bastard  child  is  indict- 
able ;  but  if  one  should  advise  another  to  do  it  without  more,  it  would  not. 
And  this  report  also  agrees,  that  the  indictment  was  holden  ill  by  tlie  whole 
Court  for  want  of  an  express  allegation  that  the  servant  did  absent  himself. 
And  herewith  agrees  the  opinion  of  Powell,  J.  in  6  Mod.  182,  S.  C.  Lord 
Holt,  indeed,  afterwards  said,  6  Mod.  101,  that  he  was  not  satisfied,  that  to 
seduce  one's  servant  away  was  indictable ;  but  to  persuade  him  to  embezzle 
his  maister's  goods  was :  but  whether  it  were  necessary  to  allege  that  the  serv- 
ant had  embezzled  them  ?  for  the  indictment  might  perhaps  be  for  the  evil  act 
of  persuading.  This  latter  opinion,  however,  was  expressed  with  doubt :  and 
it  appears  that  Lord  Holt  did  not  adhere  to  it  in  the  subseouent  case  of  Beg. 
V.  VaUingwood,2  Ld.  Raym.  1116.  Thatalso  was  an  indictment  for  inticing 
an  apprentice  to  take  goods  from  his  master,  and  afterwards  receiving  the 
ffooos  knowing  them  to  be  the  master's,  and  converting  them  to  his  own  use. 
Judgment  was  given  for  the  defendant  on  the  authority  of  Regl  v.  Daniel. 
And  to  an  exception  taken  to  the  indictment  that  it  did  not  aver  that  the  ap- 
prentice took  away  the  goods,  and  that  it  was  not  enough  to  say  that  the  de- 
fendant received  them ;  Lord  Holt  said,  that  it  ^ould.have  been  laid  that  the 
defendant  seduced  the  apprentice,  and  that  the  apprentice  vi  et  armis  took 
away  the  goods.  .  Though  he  also  thought. that  tne  indictment  might  have 
been  general  against  the  defendant  for  t^ing  away  the  goods :  for  he  was  a 
taker.    In  ano&er  report,  6  Mod.  288,  of  t)ie  same  case  it  is  stated,  that  all 

(a)  8  Bttbtr.  187.    Sed  vide  Dean  v.  JE^on,  1  Bvlitr.  201. 

lb)  Lofd  JEenyofi  obeenred,  th«t  the  authority  of  the  tbiid  part  of  Salktld  was  not  to  be  re- 
lied 00,  onleM  corroborated  by  other  hooka ;  and  it  had  been  often  denied  by  Mr.  JasUce 
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the  Court  were  of  opinion  that  it  was  not  enough  to  lay  an  inticement  without 
an  act  done  in  purMuanxe  of  it.  And  another  report,  3  Salk.  42,  is  to  the 
same  effect.  In  none  of  the  books  is  there  any  case  or  precedent  to  be  found 
of  an  indictment  for  a  bare  solicitation  to  commit  an  offence  without  an  act 
done  in  purpuance  of  it :  and  the  silence  of  all  the  writers  on  the  crown  law 
on  this  subject  is  of  itself  a  strong  argument  that  no  such  ofience  is  known  to 
the  law.  The  general  principle  of  our  penal  code  is  to  punish  the  act,  and 
not  the  intent;  with  the  single  exception  of  high  treason,  where  the  traiterous 
intent  constitutes  the  crime  ;  but  even  there  it  must  be  manifested  by  some 
overt  act.  Nothing  is  here  stated  which  necessarily  imports  that  any  act  was 
done  towards  the  conmiission  of  the  offence  solicited ;  a  man  may  incite  by 
woi^s  as  well  as  acts.  2dly,  It  is  uncertain  upon  the  fjEice  of  the  indictment 
whether  the  felony  solicited  were  afterwards  committed  or  not ;  the  word  inr 
cite  is  in  that  respect  ambiguous  :  but  as  the  soliciting  a  felony  can  only  be  a 
misdemeanor  in  case  the  felony  be  not  committed,  it  ought  to  be  expressly 
averred  that  no  felony  was  committed ;  though  it  may  not  be  necessary  to 

Srove  such  a  negative.  But  3dly,  supposing  the  ofience  charged  to  be  a  mis- 
emeanor,  and  that  it  is  well  laid  in  point  of  form ;  yet  the  Quarter  Sessions 
had  no  jurisdiction  to  try  it,  inasmuch  as  it  is  no  breach  of  the  peace.  That 
Court  being  composed  of  judges  deriving  their  authority  from  statute(a)  can 
only  derive  jurisdiction  from  the  same  source!  The  stat.  1  Ed.  3.  st,  2.  c. 
16,  assigned  justices  to  keep  the  peace.  The  stat.  4  Ed.  S.  c.  2,  which  made 
the  same  provision,  also  assigned  other  justices  to  deliver  the  gaols  of  such 
whose  indictments  were  taken  before  justices  of  the  peace.  The  stat.  18  Ed 
3.  St.  2.  c.  2,  for  the  first  time  gave  them  jurisdiction  to  try  tregpasses  in  gene- 
ral  as  well  as  felonies.  This  is  confirmed  by  stat.  34  Ed.  3.  c.  1.  The  com- 
mission of  the  peace(^)  in  a  sweeping  clause  gives  them  authority  to  inquire 
of  all  trespasses,  &;c.  and  of  all  otlur  offences  of  which  justices  of  the  peace  may 
lawfully  inquire  ;  and  particularizes  a  number  of  offences,  not  including  the 
offence  in  question.  In  the  construction  of  this  clause  Lord  Coke  saySi 
that  the  latter  words,  **  of  which  justices,"  &c.  qualify  the  generality  of  the 
former :  and  Hawktru^  lb.  s.  38,  defines  trespasses  in  a  large  sense  to  mean 
not  only  all  inferior  offences  which  are  properly  and  directly  against  the 
petoe,  as  assaults  and  batteries,  and  such  like  ;  but  also  all  others  which 
are  only  so  by^  construction.  It  is  true  he  goes  on  to  add,  ''  as  all  breach- 
es of  the  law  in  general  are  said  to  be(c ) ;"  yet  he  immediately  states  for- 
gery and  perjury  as  exceptions((2) ;  which  he  founds  upon  this  considera- 
tion, that  the  word  trespass  is  to  be  taken  in  its  proper  and  natural  sense, 
namely,  to  mean  personal  wrongs  and  open  violence,  or  at  most  to  extend  to 
such  other  ofiences  only  as  have  a  direct  and  immediate  tendency  thereto,  as 
libels  and  such  like.  Now  it  cannot  be  said,  that  a  bare  inciting  of  one  to  do 
an  illegal  act,  which  implies  that  it  is  done  in  a  secret  manner  and  without 
force,  is  either  a  direct  breach  of  the  peace,  or  has  a  direct  and  immediate 
tendency  thereto. 

On  the  part  of  the  crown  it  was' contended,  that  every  attempt  to  commit  a 
crime,  whether  felony  or  misdemeanor,  is  itself  a  misdemeanor  and  indictable, 
a  fortiori  in  the  former  case.  And  if  an  act  be  necessary,  the  incitement  or 
solicitation  is  an  act :  it  is  an  attempt  to  procure  the  commission  of  a  felony 
by  the  agency  kA  another  person.  By  the  incitement  the  party  does  all  that 
is  left  for  him  to  do  to  constitute  the  misdemeanor:  for  if  the  felony  be  ac- 
tually committed,  he  is  guilty  of  felony  as  accessary  before  the  fact.     In  high 

(a)  Vide  2  Hawk.  eh.  8.  s.  18.  ef  M^iMtit 

(6)  Vid.  ib.  «.  28.  et  setfuent. 

(e)  In  A.  ▼.  Lam,  an  indictment  for  exercising  the  trade  of  a  barber  without  serving  to  it 
■even  years  was  qnashed,  because  it  was  not  laid  contra  pacem  ;  for  every  breach  of  tke 
law  19  at^aingt  Hu  peaee.    6  Mod.  128. 

id)  Vide  H.  v.  rarnngtan,  1  Salk.  406.  and  R.r.  Oibbs,  1  East  R.  1T8., 
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treason,  though  the  rale  still  holds  that  voluntas  reptttabatur  pro  facto,  and 
therefore  the  compassing  the  king's  death  is  the  substantive  treason  ;  yet  this 
must  be  proved  by  some  overt  act  or  apertum  factum,  4  Inst.  6,  in  margine. 
And  both  Lord  Coke,  lb.  6,  and  Mr.  Justice  Foster,  Post  195,  agree,  that  any 
advice,  pursuasion,  or  command,  to  incite  or  encourage  others  to  commit  the 
fisict,  is  an  overt  act  of  treason.  If  he  ^ho  procures  a  felony  to  be  committed 
by  another  be  himself  a  felon,  Post  125,  it  follows  that  he  who  attempts  to 
procure  it  attempts  to  commit  a  felony.  The  gist  of  the  offence  then  is  tne  at* 
tempt  or  endeavour ;  the  manner  of  doing  it  is  matter  of  evidence,  and  need 
not  be  laid  in  the  indictment.  '  In  JR.  v.  Fuller,  1  Bos.  &Pull.  ISO,  the  charge 
of  endeavouring  to  incite  a  soldier  to  mutiny,  &c,  was  holden  to  be  well  laid 
in  an  indictment  on  the  st.  37  Geo.  3,  c.  70,  without  stating  the  means  em- 
ployed. And  in  JoHtuotCs  case,  2  Show.  1,  the  endeavour  to  commit  an  of- 
fence was  said  to  be  as  criminal  as  the  offence  itself.  The  argument  from  an- 
alogy to  cases  of  slander  is  in  favour  of  the  prosecution ;  for  the  principle  is^ 
that^no  action  lies  for  the  imputation  of  any  thing,  which,  if  done  by  the  par- 
ty, would  not  have  subjected  him  to  punishment.  Now  in  Leversage  v.  Smithy 
Cro.  Eliz.  710,  all  the  Court  held,  that  an  action  well  lay  for  these  words : 
"  Jokfi  Leversage  would  have  robbed  the  house  of  /.  S.  if «/.  D.  would  have  con- 
sented unto  it :  he  persuaded  /.  J>.  unto  it,  and  told  him  he  would  bring  him 
where  he  should  have  money  enough."     Although  the  words  themselves  im- 

?>rt  no  act  done,  but  only  an  evil  intent,  as  was  objected  in  that  case.  So  in 
assie  v.  Mtmdford,  lb.  747,  the  words  were,  that  the  plaintiff  ''sent  a  letter 
to  the  defendant's  master,  and  therein  willed  him  to  poison  his  wife,"  which 
were  objected  not  to  be  actionable  because  no  act  wfis  done ;» but  the  Court  re- 
solved otherwise,  because  it  was  a  great  slander  to  will  one  to  do  such  an  act ; 
and  this  judgment  was  approved  in  Deane  v.  Eton,  1  Bulstr.  201,  although^ 
as  was  there  said,  no  act  were  done.  Again,  in  Froude  v.  Froude,  2  Lev. 
205,  the  words  were  '*  F,  went  to  D,*s  house,  and  would  have  had  him  rob  B,*s 
house)  and  he  (inuendo,  the  plaintiff)  did  rob  him."  It  was  objected,  that  it 
was  uncertain  by  the  words  who  robbed  him.  But  the  Court  held,  that  the 
first  words  w^re  of  themselves  actionable,  and  made  worse  by  the  second^ 
whether  the  robbery  were  imputed  to  be  done  by  the  plaintiff  or  by  his  procure- 
ment. The  cases  of  The  Queen  v.  Daniel,  1  Salk.  380.  6  Mod.  100,  and 
The  Queen  v.  Callingwood,  2  Ld.  Raym.  1116,  did  not  decide  that  it  was  ne- 
cessary an  act  should  be  done  to  sustain  an  indictment,  or  that  the  persuading 
another  was  not  an  act.  The  true  points  on  which  the  former  case  turned  are 
stated  in  the  latter  case,  6  Mod.  289,  to  have  been,  1.  The  seducing  an  ap- 
prentice from  his  master ;  which  was  the  only  point  in  judgment,  and  was 
holden  not  to  be  an  indictable  ofience,  but  a  mere  private  injury.  2.  The  per- 
suading him  to  take  away  his  master's  goods;  as  to  which  no  venue  was  laid. 
CaUingivood^s  case  also  went  off  on  the  latter  ground :  and  besides,  the  indict- 
ment there  did  not  lay  a  persuasion  to  steal,  but  only  to  take  and  carry  away 
his  master's  goods,  which  might  be  only  a  civil  injury.  In  R.  v.  Best  and 
others,  2  Ld.  Raym.  1167,  which  was  an  indictment  for  a  conspiracy  to  charge 
a  man  ea  the  father  of  a  bastard,  it  was  objected  that  without  an  act  done  it 
was  no  crime,  and  that  the  indictment  alleged  nothing  but  that  the  defendants 
conspired  to  tell  the  prosecutor  that  he  was  the  father  of  the  child  of  which 
JB.  was  enceint.  But  judgment  was  given  for  the  crown.  The  same  kind  of 
objection  was  urged  in  Rex  v.  Kinnersly  and  Moore,  1  Stra.  193,  where  it  was 
urged  that  bare  words,  charging  another  with  endeavouring  to  commit  sodomy, 
were  not  a  sufficient  overt  act,  without  alleging  something  actually  done  to- 
wards putting  the  conspiracy  in  execution.  But  the  objection  was  unanimous- 
ly over-ruled  ;  and  several  instances  were  mentioned  of  attempts  to  commit 
felonies  being  punished  as  misdemeanors.  In  R,  v.  Sutton,  2  Stra.  1074,  the 
having  tools  for  coining  in  possession,  with  intent  only  to  use  them  was  holden 
indictable,    ^o  in  The  King  v.  Plpmpton,  2  Ld.  Raym.  1377,  the  promising 
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money  to  a  member  of  a  corporation  to  induce  him  to  vote  for  the  election  of 
a  mayor ;  though  the  objection  would  equally  hare  holden  there,  that  nothing 
but^ words  passed  which  were  no  act.  The  same  principle  governed  the  case 
of  R.  V.  VaughaUy  2  Burr.  2494,  where  information  was  granted  against  the 
defendant  for  attempting  to  bribe  a  privy  counsellor  to  procure  him  an  office 
in  the  colonies ;  and  the  like  was  lately  exhibited  against  Young,  for  attempt- 
ing  to  influence  a  juryman  in  giving  his  verdict.  But  if  there  were  any  doubt 
on  principle,  and  on  former  authorities,  the  case  of  Rex  v.  Scqfield,  Cald.  397, 
is  directly  in  point.  It  was  there  holden,  that  the  attempting  to  set  fire 
to  a  man's  own  house,  which  is  only  a  misdemeanor,  was  itself  a  mis- 
demeanor per  se,  as  much  as  an  attempt  to  commit  a  felony,  though  dif- 
fering in  degree.  There  indeed  was  an  act  done :  but  another  case  was 
there  cited  before  Adams,  B^,  at  Shrewsbury,  which  cannot  be  distin- 
guished from  the  present ;  where  an  indictment -charged  a  defendant  with  an 
attempt  to  suborn  one  to  commit  perjury;  which  upon  reference  to  the 
judges  was  unanimously  holden  to  be  a  misdemeanor.  2dly;  It  was  not  ne- 
cessary to  negative  in  the  indictment,  that  the  felony  solicited  was  commit- 
ted ;  mr  no  felony  can  be  presumed  if  it  be  not  specifically  charged.  In  R  y. 
Bacon,  1  Sid.  22iO ;  1  Lev.  146 ;  1  Keb.  809,  which  was  an  indictment  for 
inciting  to  the  death  of  another  by  ofiering  a  reward  for  that  purpose,  the 
murder  itself  was  not  pegatited.  Nor  in  any  of  the  cases  for  soliciting  felony 
i&  any  similar  averment  introduced.  It  was,  however,  open  to  the  defendant 
to  have  defended  himself  by  proof  of  the  felony  committed.  3dly,  The  quar- 
ter sessions  have  jurisdiction  by  the  words  of  their  commission  over  all  tres- 
passes ;  and  this  is  explained  by  Hawkins,  2  Hawk.  ch.  8.  s.  38,  to  include 
not  only  all  inferior  onences  properly  and  directly  agaiost  the  peace,  but  also 
all  such  as  are  only  so  by  construction,  as  all  breaches  of  the  law  in  general 
are  said  to  be ;  with  the  exceptions  only  of  perjury  and  forgery ;  which  excep- 
tions rest  more  upon  authority  than  principle.  And  at  least  the  solicitation 
of  a  felony  has  as  much  a  tendency  to  a  breach  of  the  peace  as  a  cheat,  over 
which  it  is  acknowledged  the  sessions  have  jurisdiction. 

In  reply  to  the  cases  cited  on  the  part  of  the  crown,  it  was  observed,  that  in 
Fuller^cBse,  1  Bos.  &  Pull.  180,  the  indictment  Was  framed  on  the  wording 
of  the  Stat  37  Geo.  3,  c.  70,  which  made  the  endeavoring  to  incite  a  soldier 
to  mutiny  a  substantive  offence.  And  in  Leversage  v.  Smith,  Cro.  Eliz.  710, 
the  words  imply  an  endeavour  by  some  act  of  the  party  himself  to  commit 
the  felony  imputed.  In  Passie  v.  MoTidford,  lb.  747,  the  sending  the  letter 
was  an  act  i^lputed.  So  in  Dean  v.  Eton,  1  Bulstr.  201,  the  placing  the  wo- 
man in  the  house  with  the  intent  alleged :  and  in  Froude  v.  Froude,  2  Lev. 
205,  the  words  spoken  contained  an  actual  charge  of  felony  committed.  The 
cases  of  jK.  v.  Best,  2  Ld.  Raym.  1167,  and  jR.  v.  Kinnerdy  and  Moore,  1 
Stra.  193,  being  cases  of  conspiracy,  are  clearly  distinguishable  from  the  pre- 
sent. JR.  V.  Vaughan,  4  Burr.  2494,  R,  v.  Plympton,  2  Ld.  Raym.  1377,  and 
R.  V.  Young,  were  cases  of  bribery,  which  is  a  specific  ofience,  in  which  it  is 
immaterial  whether  the  bribe  were  given  or  only  ofifered.  Lastly,  in  Soh 
fitldkS  case,  Gald.  397,  which  has  been  most  relied  on,  there  was  a  direct  act 
done  by  him,  namely,  an  attempt  to  set  fire  to  his  own  house,  and  no^  a  bare 
solicitation  of  another  to  do  it.  Still  further  in  Sutton's  case,  2  Stra.  1074, 
there  was  an  actual  attempt  to  commit  high  treason,  by  having  tools  for  coin- 
ing in  his  possession  for  tnat  purpose.  And  in  Johnson's  case,  2  Show.  1. 
besides  that  the  report  is  not  very  intelligible,  several  acts  are  mentioned  to 
have  been  laid  in  the  information,  such  as,  the  giving  money,  and  the  putting 
it  in  a  chest,  to  be  paid  upon  the  event  of  a  verdict ;  but  above  all,  the  ofifence 
charged,  which  was  in  enect  the  tampering  with  a  witness  before  a  trial,  to 
give  evidence  for  a  corrupt  consideration,  was  in  itself  a  specific  offence 
tfgaiiist  public  justice. 

Lord  Kenyon,  C.  J.     The  ofience  imputed  to  this  defendant  is  of  the  most 
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serious  kind,  no  less  tjuin,  that  for  his  own  wicked  gains  be  solicited  tuid  in* 
cited  a  serT&nt  to  lob  his  master ;  and  can  it  be  a  question  in  a  country  pro* 
fessing  to  have  laws  subservient  to  justice  and  morality,  Whether  this  be  an 
offence?  So  it  is,  however,,  that  a  great  number  of  cases  have  been  cited, 
some  of  which,  I  confess,  have  tended,  not  to  enlighten,  but  to  perplex  my 
mind.  But  it  is  matter  of  satisfaction,  that  the  more  modem  cases  have  got- 
ten rid  of  a  great  deal  of  jargon  on  the  subject.  I  dismiss  at  once  from  my 
consideration  all  the  cases  of  actions  for  slander.  And  i  am  satisfied  that 
some  of  the  propositions  which  are  stated  in  the  books  referred  to  could  not 
have  come  from  the  judges  to  whom  they  are  imputed.  As  for  example, 
when  Lord  Holt  is  8tated(a)  to  have  said,  that  if  one  should  advise  another 
tp  charge  a  person  with  a  bastard,  (by  which  it  must  be  understood  that  the 
charge  was  ul  founded,)  it  would  not  be  indictable.  I  do  not  believe  that  he 
said  so ;  for  it  must  be  remembered,  that  such  a  charge  is  made  upon  path, 
and  he  could  never  have  said  that  to  suborn  a  witness  to  commit  perjury  was 
no  offence,  although  the  perjury  were  not  alleged  tp  have  been  committed. 
But  if  he  had  delivered  such  an  opinion,  it  is  a  sufficient  answer,  that  the 
contrary  has  been  expressly  adjudged  in  more  modern  times  by  all  the  judges 
in  the  case  alluded  to,  liefore  Mr.  Baron  Adanu  at  Shrewsbury,  whiph 
was  quoted,  in  the  case  of  The  King  v.  Scofidd:  and  God  forbid  that  it 
should  hot  be  considered  as  an  ofience.  But  it  is  argued,  that  a  mere  intent 
to  commit  evil  is  not  indictable,  without  an  act  done ;  but  is  there  not  an 
act  done,  when  it  is  charged  that  the  defendant  solicited  another  to  commit 
a  felony  ?  The  solicitation  is  an  "act ;  and  the  answer  given  at  the  bar  is 
decisive,  that  it  would  be  sufRcient  to  constitute  an  overt  act  of  hisfh  trea- 
son. The  case  of  The  King  v.  Vaughan  was  not  passed  over  slightly.  It 
was  there  attempted  to  be  maintained,  that  an  attempt  to  bribe  the  Duke  of 
Grafton,  then  a  cabinet  minister,  and  a  member  of  the  privy  council,  to  give 
the  defendant  a  place  in  Jtmmca  was  not  indictable  Lord  Mansfield  r^ect- 
ed  the  attempt  with  indignation.  It  was  s,  solicitation  to  the  duke  to  commit 
a  great  offence  against  his  duty  to  the  king  and  the  public.  So  it  is  here  : 
and  it  would  be  a  slander  upon  the  law  to  suppose  that  an  offence  of  such 
magnitude  is  not  indictable.  I  am  also  clearly  of  opinion,  that  it  is  indicta- 
ble at  the  quarter  sessions,  as  falling  in  with  mat  class  of  offences,  which,  be- 
ing violations  of  the  law  of  the  land,  have  a  tendency,  as  it  is  said,  to  a 
breach  of  the  peace,  and  are  therefore  cognizable  by  that  jurisdiction.  To 
this  general  rule  there  are,  indeed,  two  exceptions,  namely,  forgery  and  per- 
jury ;  why  excepted  I  know  not ;  but  havings  been  expressly  so  adjudged,  I  will 
not  break  thiotigh  the  rules  of  law.  No  other  exceptions,  however,  have  been 
allowed,  and  therefore  this  falls  within  the  general  rule. 

Grosb,  J.  This  is  a  very  grievous  offence,  and  it  is  most  important  to  the 
public  to  be  made  known  as  such.  Nevertheless^  if  it  be  no  o^ence  to  incite 
a  servant  to  steal  from  his  mastsr,  or  if  the  ofience  be  not  properly  laid  in 
point  of  form,  or  if  the  sessions  have  no  jurisdiction  to  inquire  of  it,  then  the 
judgment  must  be  arrested.  First,  as  to  the  ofience  itself,  it  must  be  admitted 
that  an  attempt  to  commit  a  felony  is  in  many  castes  at  least  a  misdemeanor ; 
to  instance  the  common  cases  of  an  attempt  to  rob  or  to  ravish,  which  are  in- 
dictable offences  in  «very  day's  practice.  But  further,  an  attempt  to  commit 
even  a  misdemeanor  has  been  shewn  in  many  cases  to  be  itself  a  misde- 
meanor. Then  if  so,  it  would  be  extraordinary  indeed  if  an  attempt  to  incite 
to  a  felony  were  not  also  a  misdemeanor.  If  a  robbery  were  actually  commit- 
ted, the  inciter  would  be  a  felon.  The  incitement,  however,  is  the  ofience, 
though  differing  in  its  consequences,  according  as  the  offence  solicited  (if  it  be 
felony)  is  committed  or  not.  The  guilt  of  an  accessary  before  is  in  many 
cases  as  great  as  that  of  the  principal ;  sometimes  indeed  it  is  even  deserving 

(a)  Vkle  He^'na  V.  Hanid^  6  Mod.  100. 
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of  greater  punishment.  For  the  principal  is  often  put  upon  committing  the  of* 
fence  bythe  accessary  before,  and  is  instructed  by  nim  now  to  perpetrate  it,  in 
order  that  he  may  be  benefited  by  becoming  the  receiver  of  the  goods  after  they 
are  stolen.  It  is  said,  however,  that  there  is  no  instance  of  a  mere  solicitation 
to  another  to  commit  a  felony  being  adjudged  a  misdemeanor ;  and  it  was  at- 
tempted to  be  distinguished  from  the  case  of  Bex  v.  Scojteld :  but  that  case, 
though  not  immediately  in  point,  is  in  truth  much  stronger  than  the  present ; 
for  there  an  attempt  to  commit  a  misdemeanor  was  holden  indictable ;  and  the 
cases  of  JR.  v.  vaughan  and  JR.  v.  Plympton  were  expressly  recognized, 
which  come  still  nearer  to  the  present ;  nor  was  the  case  of  JR.  v.  Johnson  de- 
nied to  be  law,  which  was  a  solicitation  to  commit  perjury,  and  which  had 
been  cited  in  the  course  of  the  argument.  All  these  cases  prove,  that  incit- 
ing another  to  commit  a  misdemeanor  is  itself  a  misdemeanor :  a  fortiori, 
therefore,  it  must  be  such  to  incite  another  to  commit  felony.  It  is  also  ob- 
jected, that  some  act  should  be^  laid  to  have  been  done  in  pursuance  of  the  in- 
citement :  but  I  do  not  remember  any  case  where  duch  an  averment  has  Ij^een 
holden  to  be  necessary ;  nor  can  it  be  deemed  so,  if,  as  I  conceive,  the  gist  of 
the  ofience  is  the  incitement :  and  indeed  if  the  incitement  were  to  commit 
felony,  and  the  fact  were  committed,  the  inciter  would  himself  be  a  felon. 
Neither  was  it  necessary,  in  order  to  shew  that  this  was-  only  a  misdemeanor, 
to  negative  the  commission  of  the  felony.  None  of  the  precedents  of  indict- 
ments for  attempts  to  commit  rape  or  robbery  contain  any  such  negative  aver- 
meiit*  But  it  is  left  to  the  defendant  to  shew  if  he  please  that  the  misde- 
meanor was  merged  in  the  greater  offence.  Then  as  to  the  question  of  juris- 
diction, I  am  clearly  of  opinion  that  there  is  no  foundation  for  the  objection. 
The  passage  cited  from  Hawkins  appears  to  me  to  be  good  law,  and  it  goes 
the  whole  length  of  shewing  that  the  Sessions  have  jurisdiction  in  this  case. 
The  oflfence  tends  to  a  breach  of  peace  :  and  no  good  reason  can  be  assigned 
why  that  Court  should  ndt  have  jurisdiction  over  such  offences.  As  to  the 
reasoning  drawn  by  analogy  from  actions  for  slander,  it  is  in  support  of  this 
indictment ;  and  I  should  mink  such  an  action  would  lie  for  accusing  a  man 
of  doing  what  this  defendant  is  here  charged  to  have  done. 

Lawrbncb,  J.  Three  ol^ections  were  taken  to  this  indictment :  1st,  That 
it  is  uncertain  on  the  face  of  it  whether  Dixon  did  not  steal  the  goods ;  and 
that  if  be  did,  then  the  ofienco  would  be  felony  and  not  a  misdemeanor.  2dly, 
That  a  mere  intent  to  commit  a  crime  is  not  indictable.  3dly,  That  the  jus- 
tices in  sessions  had  no  jurisdiction.  As  to  the  first,  there  is  no  pretence  for 
it ;  for  it  cannot  be  intended  that  a  lelony  was  committed  where  none  is  so 
charged.  In  2  Hawk.  ch.  25,  s.  60,  it  is  laid  down,  that  the  want  of  a  direct 
allegation  of  any  thing  material  in  the  description  of  the  substance,  nature,  or 
manner  of  the  crime,  cannot  be  supplied  by  any  intendment  or  implication 
whatsoever.  And  an  instance  is  given  from  Keilw.  87,  wherein  it  was  ad- 
judged, that  an  indictment  a^inst  one  for  feloniously  breaking  such  a  prison, 
and  commanding  another  who  was  therein  imprisoned  for  felony  to  escape, 
was  not  a  good  indictment  for  a  felonious  breaking,  without  expressly  shewmg 
that  the  party  did  escape  ;  and  yet  the  breaking  could  not  be  felonious  as  it 
was  laid,  unless  there  was  an  escape.  Therefore,  as  there  is  no  averment  here 
that  Dixon  did  steal  the  goods,  it  must  be  taken  that  he  did  not.  2dly,  All 
offences  of  a  public  nature,  that  is,  all  such  acts  or  attempts  as  tend  to  the  pre- 
judice of  the  community,  are  indictable.  Then  the  question  is,  whether  an 
attempt  to  incite  another  to  steal  is  not  prejudicial  to  the  community  ?  of  which 
there  can  be  no  doubt.  The  whole  argument  for  the  defendant  turns  upon 
a  fallacy  in  assuming  that  no  act  is  charged  to  have  been  done  by  him  ;  for 
a  solicitation  is  an  act.  The  offence  does  not  rest  in  mere  intention ;  for  in 
soliciting  Dixon  to  commit  the  felony,  the  defendant  did  an  act  towards  carry- 
ing his  intent  into  execution.  It  is  an  endeavour  or  attempt  to  commit  a 
crime.    The  argument,  therefore,  for  the  defendant,  must  go  the  length  of 
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shewing  that  tin  endeayour  or  attempt  to  commit  a  felony  is  no  offence, 
not  even  a  misdemeanor,  if  the  felony  be  not  committed :  for  if  the  felony 
had  been  committed  by  the  servant,  the  defendant  himself  would  have  been  a 
felon.  The  doctrine  kid  down  by  Lo]^  Mansfield  in  R,  v.  Scofield,  which 
comprises  all  the  principles  of  the  former  decisions,  entirely  governs  the  pre- 
sent case ;  that  so  long  as  an  act  rests  in  bare  intention,  it  is  not  punishable ' 
by  our  laws  ;  but  immediately  when  an  act  is  done,  the  law  judges  not  only 
of  the  act  done,  but  of  the  intent  with  which  it  is  done ;  and  if  accompanied 
with  an  unlawful  and  malicious  intent,  though  the  act  itself  would  otherwise 
have  been  innocent,  the  intent  being  criminal,  the  act  becomes  criminal 
and  punishable.  That  case  is  ably  reported,  and  contains  every  thing 
convincing  which  can  be  said  on  the  subject.  There  are,  however,  older 
authorfties  to  the  same  purpose.  JR.  v.  Ididy  Laiqly^  Fitzg.  263,  was  an 
indictment  charging  that  .  the  defendant,  knowing  that  /.  C.  was  in- 
dicted for  ioT^ryjfi  endeavoured  to  keep  away  a  material  witness  for  the  king : 
on  which  there  was  judgment  for  the  crown.  The  case  alluded  to  in  R,  v. 
Scqfiddj  els  tried  before  Mr.  Baron  Adams  at  Shrewsbury^  is  in  point ;  and  I 
have  precedents  of  similar  indictments,  one  of  The  King  v.  Broom  in  North" 
umberlaiid,  dravm  by  Mr.  Justice  Yates  when  at  the  hai.  Another  against 
Cruy  and  another,  drawn  by  Mr.  Justice  Ashhurst,  for  soliciting  one  to  kill  the 
Chevalier  D^Eon{a).  3dl^,.  The  objection  to  the  want  of  jurisdiction  is  found- 
ed on  a  mistaken  supposition  that  the  Quarter  Sessions  can  only  take  cogni- 
zance of  ofiences  which  are  direct  breaches  of  the  peace ;  for  their  jurisdiction 
also  extends  to  such  offences  as  tend  to  a  breach  of  the  peace.  2  Hawk.  ch. 
8.  s.  38,  is  in  point ;  and  this  is  confirmed  by  the  judgment  of  tl^e  Court  in 
Rex  V.  Rispal,  3  Burr.  132(1,  which  was  a  conspiracy  to  charge  a  man  with 
taking  hair  but  of  a  bag ;  and  it  was  holden  that  the  offence  was  cognizable 
by  tho'  Sessions ;  a  conspkacy  being  a  trespass,  and  tending  to  a  breach  of  the 
peace. 

Lb  Blanc,  J.  It  is  contended,  that  the  of&nce  charged  in  the  second  count, 
of  which  the  defendant  has  been  convicted,  is  n^  misdemeanor,  because  it 
amounts  only  to  a  bare  wish  or  desire  of  the  mind  to  do  an  illegal  act.  If 
that  were  so,  I  agree  that  it  would  not  be  indictable.  But  this  is  a  charge  of 
an  act  done ;  namely,  an  actual  solicitation  of  a  servant  to  rob  his  master, 
and  not  merely  a  wish  or  desire  that  he  should  do  so.  A  solicitation  or  incit- 
ing of  another,  by  whatever  means  it  is  attempted,  is  an  act  done ;  and  that 
such  an  act  done  with  a  criminal  intent  is  punishable  by  indictment  has  been 
clearly  established  by  the  several  cases  referred  to.  The  cases  of  JR.  v.  Daniel, 
and  A.  v.  Callingv>ood,  cited  for  the  defendant,  do  not  support  the  proposition 
that  a  mere  solicitation  is  not  indictable  :  on  the  contrary.  Lord  Holt  says  in 
the  former  case,  6  Mod.-  101,  that  perhaps  an  indictment  might  he  for  the  evil 
act  of  pursuading  another  to  steal.  That  part  of  the  case,  however,  was  de- 
termined upon  the  want  6f  a  venUe.  And  in  22.  v.  Callingwoodj  2  Ld.  Baym. 
1116,  the  only  point  determined  was,  that  the  first  part  of  the  charge,  which 
was  for  inticing  an  apprentice  to  take  and  carry  away  goods  from  his  master, 
was  not  indictable,  being  only  a  prtvate  injury  for  which  an  action  on  the 
case  would  lie,  but  not  of  such  a  public  nature  as  to  maintain  an  indictment : 
and  that  the  second  part  of  the  charge  was  not  well  laid  for  want  of  a  venue« 
Then  as  to  the  objection  that  the  Quarter  Sessions  had  no  jurisdiction  in 
this  case,  it  is  efficient  to  answer,  that  the  general  words  of  the  commission 
of  the  peace  comprehend  all  trespasses ;  and  the  word  trespasses  not  only 
includes  direct  breaches  of  the  peace,  but  also  all  such  ofiences  as  have  a  ten- 

(a)  That  waa  an  indietment  a^inflt  two  for  soliciting  and  endeaTonrinc  to  peraaade  and 
procare  ono  0.  M^Jillerton,  to  kill  and  nrnrder  the  Chevalier  D*Eon.  A  2d  count  charged 
them  with  conspiring  to  take  and  seize  btm,  and  carry  him  against  his  will  to  parts  beyond 
the  seas.  The  8d  count  was  for  a  like  conspiracy,  and  also  charged  that  the  defenclanta  lay 
in  wait  for  that  purpose. 
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dency  thereto ;  and  on  that  ground  conspiracies  have  been  holden  to  be  cog- 
nizable by  the  Sessions ;  «not  as  actual  breaches  of  the  peace,  but  as  tending 
thereto.  And  it  appears  to  me  that  this  is  an  ofience  tending  to  a  breach  of 
the  peace,  and  is  therefore  indictable  before  that  jurisdiction(l). 

Judgment  affirmed. 


Elliott  V.  Duggan. 

%  Eut,  24.    Not.  12,  1801. 


Where  the  prineiptl  reeidee  here,  it  ii  not  lafficient  for  hii  agent  m  an  affidaTit  to  hold  to 
bail  to  negative  a  tender  of  the  debt  in  bank  notee  to  Uu  beU  of  hi$  knowledg*  and  Mitf; 
hot  iBoh  tender  moat  be  pooitiTolj  negatired. 

THE  affidavit  to  hold  to  bail  in  this  case  was  made  by  one  /.  C,  stating 
himself  to^  he  agent  to  the  plaintiff,  and  swearing  positively  to  a  debt  of  20Z. 
for  goods  sold  and  delivered,  and  that  no  offer  had  been  made  to  pay  that  sum 
or  any  part  thereof  in  bank  notes,  to  the  but  of  the  deponenVs  knowledge  and 
helm, 

dofut  obtained  a  rule  nisi  for  discharging  the  defendant  on  common  bail, 
fqr  the  defect  of  the  affidavit  in  not  positive^  negativing  a  tender  of  the  debt 
in  bank  notes,  as  the  act  37  Geo.  3.  c.  45,  reauires  ;  the  plaintiff  living  in 
England^  and  therefore  the  case  not  falling  within  the  exception  where  the 
principal  with  whom  the  debt  was  contracted  is  abroad. 

Lambe  now  shewed  cause,  and  admitted  that  the  objection  would  have  been 
^ell  founded  according  to  the  case  of  Cass  v.  Levy,  8  Term  Rep.  520 ;  but 
said,  that  iii  a  subsequent  .case  of  The  Mayor  of  London  v.  Diasy  1  East's 
Rep.  237,  an  affidavit  sworn  in  the  present  manner  by  a  clerk  in  the  chamber- 
lain of  London^s  office  was  holden  to  be  sufficient,  though  the  chamberlain 
himself,  who  was  the  principal  officer  in  that  respect,  was  in  England.    But 

The  Court  said,  that  was  the  case  of  a  corporation  and  an  exception  to  the 
general  rule,  which  in  the  case  of  individuals  requires  a  positive  negative  of  a 
tender  pf  the  debt  in  bank  notes  where  the  principal  resides  here(a). 

Rule  absolute. 


The  King  v.  The  Inhabitants  of  Coppnll. 

i  2  Eaat,  26.    Nov.  12, 180       1. 

A  oettiement  by  being  rated  and  paying  ratea  cannot  be  proved  by  evidence  of  peyjng  onl^, 
without  tbe  prodoction  of  tbe  rate,  or  aoooanting  reaaonably  for  the  noo-prodaction  of  itj 
altboogh  tbe  payer  waa  both  owner  and  oceopier  of  the  eatate  for  which  m  paid  the  rate. 

TWO  justices  by  an  order  removed  Henry  Bentham,  his  wife,  and  three  chil- 
dren by  name,  from  the  township  of  StanduhtDithLangtree  to  the  township  of 
CoppuUj  both  in  the  county  of  Lancaster,  The  Sessions  on  appeal  confirm- 
ed the  order,  subject  to  the  opinion  of  this  court  on  a  case,  stating.  That  the 
respondents  proved  by  the  evidence  of  the  pauper,  that  his  father  many  years 
ago  purchased  a  small  estate  for  less  than  301,  in  the  township  of  CoppuUt 
and  accupied  it  himself  for  about  five  years,  during  which  time  the  pauper 
was  part  of  his  father's  family ;  and  that  the  pauper's  father  during  his  occu- 
pation of  the  estate  actually  paid  the  parish  rates  or  assessments  in  respect  of 
his  estate :  but  the  respondents  did  not  produce  any  rates  or  assessments,  and 
had  not  given  any  notice  for\he  production  of  the  assessments  or  rates.     The 

(1)  Vide  The  King  v.  Pkilipfm,  6  Eaat  464. 

(a)  Bot  a  direct  oeg»tive  of  aoeb  tender  aworn  by  the  agent  himielf  ia  aoffieiiBt  Xmgki 
V.  JTeyte,  1  Eait*a  Rep.  418. 
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appellants  objected,  that  without  the  production  of  them,  or  having  given  no- 
tice to  produce  then),  there  was  no  legal  or  proper  evidence  that  the  pauper's 
fiither  was  charged  for  the  same. 

Topping  and  Scarlett,  in  support  of  the  order  of  Sessions,  said,  that  the 
production  of  the  rate  was  only  necessary  where  it  stood  uncertain  or  indif- 
ferent who  is  rated  for  the  estate,  whether  the  owner  or  occupier  :  but  here  it 
was  unnecessary  to  be  produced,  because  as  the  pauper's  father  was  both 
owner  and  occupier,  no  other  person  could  be  rated  ;  and  it  was  enough  to 
shew  that  he  had  in  fact  paid  the  rate ;  and  they  referred  to  jR.  v.  St.  hsy. 
Burr.  S.  C.  826,  where  the  like  objection  was  taken  to  a  settlement  gained  by 
being  rated  and  paying  to  the  land-tax,  because  the  rate  itself  was  not  produce<l» 
nor  any  notice  given  to  produce  it :  but  the  Court  there  over-ruled  the  objec- 
tion».  and  treated  it  as  a  clear  case. 

Crou  was  to  have  argued  contra. 

Lord  Kenton,  C.  J.  It  is  impossible  to  argue  that  parol  evidence  may  be 
given  of  rates  which  are  not  produced,  nor  any  notice  proved  to  produce  them, 
nor  any  reasonable  account  given  for  their  non-production.  The  best  evi- 
dence was  not  given  which  the  nature  of  the  thing  would  admit  of. 

Grose,  J.  It  is  in  every  day's  experience  to  reject  parol  evidence  of  a 
pricing  which  may  and  ought  to  be  produced. 

Per  Curiam,  Both  Orders  quashed. 


The  King  v.  The  Inhabitants  of  Chadderton. 

2  East,  27.    Nov.  12,  1801. 

Where  a  ease  fiom  the  SeMiou  only  stated  the  bare  &et  of  a  paaper'a  having  received  re- 
lief from  the  reapondent'i  puiah,  it  waa  holden  that  thia  waa  not  even  jnrima facie  evi- 
dence of  a  aettiement  there,  aince  he  might  have  been  relieved  as  caraal  poor,  which  the 
overaeera  were  bonnd  to  do  if  wanted,  whether  the  penper  were  aettled  there  or  not. 
Hearaay  evidence  of  a  fact  ia  not  to  be  received  open  a  qneation  of  aettiement,  thoogh  the 

^  party  who  gave  the  infermation  reapeeting  her  own  aettiement  were  dead. 

TWO  justices  by  an  order  removed  John  Buckley,  his  wife,  and  five  chil- 
dren by  name,  from  the  township  of  lAttle  Bolton  to  the  township  of  Chad* 
derton,  both  in  the  county  of  Lancaster.  The  sessions,  on  appeal,  confirmed 
the  order,  subject  to  the  opinion  of  this  court  on  the  following  case  : 

The  respondents  proved  that  the  pauper  John  Buckley,  when  he  buried  his 
first  wife,  applied  to  and  received  relief  from  the  overseers  of  Chadderton  ; 
and  that  the  pauper's  mother,  being  with  child  of  a  bastard  some  few  years 
after  his  father's  death,  went  from  another  township  to  Chadderton  to  lie  in 
there,  and  "  as  the  pauper  had  heard  from  his  mother,"  who  has  been  dead 
some  years,  sne  was  relieved  there  by  Chadderton.  This  hearsay  evidence  was 
objected  to  by  the  counsel  for  Chadderton  ;  but  it  was  received  :  and  the  re- 
movants  did  not  g^ve  any  other  evidence  of  a  settlement  in  Chaddertori.  The 
Sessions,  conceiving  the  above  sufficient  evidence  of  a  settlement  in  Chad' 
derton,  directed  the  appellants  to  go  into  their  case;  and  the  appellants  proved 
that  when  the  pauper  was  about  12  years  of  age,  his  mother  and  step-father 
made  a  verbal  agreement  with  James  Piatt  of  Great  Bolton,  cotton  weaver, 
diat  the  pauper,  who  was  then  able  to  weave  a  little,  should  weave  for  him 
three  years.  The  stepfather  and  mother  were  to  have  half  the  earnings  of 
his  weaving,  and  Piatt  the  other  half.  Piatt  was  to  learn  him  to  weave  and 
find  him  looms,  but  the  stepfather  aod  mother  were  to  find  him  in  every  thing 
else.  He  served  out  three  years  with  Piatt,  during  which  time  he  s)ept  in 
Great  Bolton.  The  Sundays  he  passed  with  his  mother,  and  the  rest  of  his 
time  at  PlatVs ;  but  this  was  not  mentioned  in  the  agreement. 

When  this  case  was  called  on  in  the  paper  for  argument, 

Lord  Kbnton,  C.  J.  said,  that  whatever  doubt  might  be  raised  as  to  the 
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eettlement  in  Great  Bolton^  concerning  which  he  thought  the  Sessions  should 
have  found  the  fact  one  way  or  the  other,  whether  the  pauper  -contracted  to 
serve  as  an  apprejntice,  or  only  as  a  hired  servant,  in  the  former  of  which 
cases  no  settlement  could  be  gained,  as  the  binding  was  not  by  deed,  Which 
Lord  Holt  says,  R.  y.  CaUingtooodj  2  Ld.  Raym.  1117,  is  necessary  in  the 
case  of  an  apprentice ;  yet  at  any  rate,  the  orders  could  not  be  supported, 
there  being  no  evidence  of  any  settlement  in  Chaddertant  to  which  the  removal 
was  made ;  the  bare  fact  of  the  pauper's  having  been  relieved  there  being  no 
proof  of  it,  as  they  mi^ht  have  been  relieved  as  casual  poor(l). 

Holroyd  and  Cross,  m  support  of  the  orders,  observed,  that  the  fact  of  the 
pauper's  having  received  relief  from  the  overseers  oi  Chadderton  was  at  least 
prima  facie  evidence  of  their  being  there  settled,  so  as  to  caU  upon  them  to 
account  for  it  by  shewing  that  such  relief  was  given  to  the  paupers  as  casual 
poor,  or  under  a.  misapprehension  of  their  being  settled  there ;  nothing  of 
which  was  stated  in  the  case  :  and  therefore  the  fact  must  be  taken  as  equiva- 
lent to  an  acknowledgment  by  Chadderton  that  the  paupers  were  their  parish- 
ioners at  the  time. 

Lord  K^NYON,  G.  J.  The  hearsay  from  the  pauper's  mother  is  no  evidence 
at  all  of  any  fact(a) ;  and  then  the  only  fact  applicable  to  the  settlement  in 
Chadderton  is,  that  when  the  pauper  buried  his  first  wife  he  received  relief 
there  from  the  overseers :  but  the  bare  fact  of  his  receiving  such  relief  is  no 
evidence  of  a  settlement,  for  the  reason  I  before  gave.  If  the  paupers  were 
in  want  of  relief  while  they  were  in  Chadderton,  the  overseers  were  bound  to 
ffive  it,  whether  the  paupers  were  settled  there  xat  elsewhere.  And  by  the 
kte  act  of  parliament,  35  Geo.  3.  c.  101,  they  could  not  have  been  removed 
till  they  were  actually  chargeable. 

The  respondents'  counsel  then  desired  that  the  case  might  be  sent  back  to 
the  sessions  to  be  reheard,  as  there  was  other  evidence  of  the  settlement  in 
Chadderton  ;  and  the  subsequent  settlement  was  what  was  understood  to  be 
principally  contested. 

Topping,  contra,  said,  that  both  the  settlements  were  contested ;  and  the  re- 
spondents ought  to  have  come  prepared  with  all  their  evidence  on  the  trial  of 
the  appeal.     But 

Lord  Kenyon,  G.  J.  said,  that  as  the  respondents  might  have  given  other 
evidence  of  the  settlement  in  Chadderton,  if  the  Sessions  had  not  been  satis- 
fied with  this,  there  seemed  no  impropriety  in  sending  the  case  back  to  be  re- 
heard ;  and  he  would  recommend  to  the  magistrates  to  determine  the  fact  in 
what  character  the  pauper  contracted  to  Serve  his  master,  which  would  decide 
the  principal  question  one  way  or  other,  and  make  it  unnecessary  to  send  the 
case  back  again  for  the  opinion  of  this  Court' 

Per  Curiam^  The  Gase  remitted  to  the  Sessions 


The  King  v.  Airey. 

2  Eivt,  80.    Nov.  12,  1801. 


In  an  indictment  on  the  it  SO  Geo.  2,  c  24,  for  obtaining  money  on  false  pretencea,  it  ia  anffi- 
eient  to  allege  that  the  defendant  nnlawfolly,  knowingly,  and  designedly  pretended  ao  and 
ao,  bj  meana  of  which  taid  falte  pretencea  he  obtained  the  money;  afterwards  negativing 
■neh^  pretencea  to  be  true;  though  it  be  not  in  terma  alleged,  that  he  falsely  pretended,  &o. 
and  it  aeems  it  wonld  have  been  anfficient  to  allege  that  he  obtamed  the  money  hj  ancfa 
and  sach  pretences,  averring  ancb  pretencea  to  he  fidae. 

THE  first  count  of  the  indictmen      ated,  that  one  James  Barrow,  on  the 

(1)  Vide  Th4  King  v.  TfU  InhabUanti  of  Chatham,  8  Eaat,  498. 
(a)  Vide  H,  ▼.  Ftrrufrytlont,  potl  84,  and  R.  ▼.  AbtrgtvUly,  po§i,  88.    [See  alao  8 
Eaat  642.] 
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22d  of  Marchy  40  Greo.  3,  &c.  at  the  burgh  of  Kirkby  in  Sendal,  in  the  coun- 
ty of  Westmarelandt  delivered  to  the  defendant  Airey,  late  of  the  burgh,  &c« 
common  carrier,  certain  goods  and  chattels  of  the  said  /.  £.,  to  be  safely  car- 
ried by  the  defendant  from  the  said  burgh  to  one  John  Leach  at  Lancaster,  &c. 
and  there  to  be  delivered,  &c.  for  a  reasonable  hire  and  reward,  &c.;  and  that 
the  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  received  the  said  goods  under 
pretence  of  carrying  and  delivering,,  and  then  and  there  undertook  to  carry 
and  deliver  the  same  accordingly.  And  that  the  defendant,  contriving  and  in- 
tending to  cheat  the  said  /«  B.  of  his  money,  afterwards,  to  wit,  on  the  15th  of 
April  in  the  year  aforesaid,  with  force  and  arms,  at,  &c.  unlawfully,  knowipg- 
ly,  and  desi^edlvi  pretended  to  the  said  /.  B.  that  he  the  defendant  had  ear- 
ned the  said  gooas  from  the  burgh  to  Lancaster,  for  the  pui^se  of  delivering 
the  same  to  the  said  /.  L.,  ind  had  there  (at  Lancaster)  delivered  the  same  to 
the  said  /.  L,  and  that  the  said  /.  L,  had  given  him  the  defendant  a  certain 
receipt,  expressing  stlch  delivery  of  the  same  goods  to  the  said  /.  £.,  but  that 
he  the  defendant  had  lost  or  mislaid  the  same  receipt,  or  had  left  it  at  home; 
and  that  the  defendant  thereupon  demanded  of  the  said  /.  B.  I6s.  for  the  car- 
riage of  the  said  goods  on  that  occasion ;  by  means  of  which  said  false  pre-^- 
tenceSi  he  the  defendant  did  theii  and  there,  to  wit,  on,  &c.  with  force .  and 
arms,  at,  &c.  unlawfully,  knowingly,  and  designedly,  obtain  from  the  said  /. 
B.  IBs.f  with  intent  to  cheat  the  said  /.  B,  of  the  same.  Whereas  in  truth 
and  in  fact  the  defendant  did  not  at  any  time  whatsoever  carry  the  said  goods, 
or  any  part  thereof,  from  the  burgh  aforesaid  to  Lartc/uter  aforesaid,  for  the 
purpose  of  delivering  the  same  to  the  said  /.  L, ;  and  whereas  in  truth  and 
fact  the  defendant  did  not  at  any  time  before  the  time  of  his  said  pretences, 
and  obtaining  the  said  money  as  aforesaid,  deliver  the  said  goods,  or  any  part 
thereof,  to  /.  L,  at  Lancaster,  or  at  any  other  place  whatsoever ;  and  whereas 
in  truth  and  in  fact,  the  said  /.  L.  never  did  deliver  the  said  supposed  receipt, 
or  any  receipt  whatever,  expressing  the  said  supposed  delivery  of  the  said 
goods  to  the  said  /.  L.  /  and  whereas  in  truth  and  in  fact,  the  defendant  never 
received  from  /.  JL  any  receipt  whatsoever,  concerning  the  said  supposed  de- 
livery of  the  said  goods,  or  any  part  thereof;  and  whereas  in  truth  and  in 
fact  the  defendant  never  had  in  his  custody  or  possession  any  receiptor  mem- 
orandum whatsoever,  relating  to  the  said  supposed  delivery,  &c.  There  was 
another  count,  not  materially  different  as  to  the  present  purpose. 

After  conviction  and  judgment  of  transportation  for  seven  yeanrs,  the  defend- 
ant brought  a  writ  of  error,  and  assigned  for  special  cause,  1.  That  it  is  no 
where  alleged  in  the  indictment,  that  he  did  falsdy  pretend  any  matter  or 
thing  to  the  said  /.  B,,  by  means  of  which  the  said  sum  of  I69.  mentioned  to 
have  been  unlawfully,  knowingly,  and  designedly  obtained  by  the ,  defendant 
from  J.  B.,  with  intent  to  cheat  and  defraud  him,  was  so  obtained  by  the  de- 
fendant. ^2.  That  no  false  pretence  whatever,  specifically  and  positively  alleg- 
ed and  charged  as  such,  is  alleged  and  charged  in  the  indictment  to  have  been 
made  or  used  by  the  defendant  to  /.  B,,  by  means  of  which  the  said  sum  of 
16*.  alleged  to  have  been  wilfully,  knowingly,  and  designedly  obtained  by  the 
defendant  from  /.  B.,  with  intent  to  cheat  and  defraud  him  thereof,  was  so  ob- 
tained.    And  .also  assigned  the  common  error. 

Knoiolys  took  objection  to  the  indictment,  first,  that  it  is  not  expressly  alleg- 
ed, that  the  pretences  made  by  the  defendant  were  false,  which  is  the  gist  of 
the  offence  created  by  the  stat.  30  Geo.  2,  c.  24,  on  which  alone  the  indictment 
can  be  sustained. .  The  words  of  the  statute  are,  that  "  all  persons  who  know- 
"ingly  and  designedly  hy  false  pretences,  &c.  shall  obtain  goods,  &c.  with  in- 
**  tent  to  cheat  any  person,  &c.  shall  be  deemed  offenders."  2  Hawk.  ch.  25, 
8.  60,  (which  cites  Staundf.  96,  and  Keilw.  86,  7,)  says,  that  the  want  of  a 
direct  allegation  of  any  thing  material  in  the  description  of  the  substance,  na- 
ture, or  manner  of  the  crime,  cannot  be  supplied  by  any  intendment  or  impli- 
cation whatsoever.     And  the  same  author,  (s.  110,)  adds,  that  neither  the 
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woTds  contra  f&rmam  staiuti,  nor  any  periphrasis,  intendment,  or  conclusion, 
will  make  gooid  an  indictment  which  does  not  bring  the  fact  prohibited  within 
all  the  material  words  of  the  statute  ;  as  rapuit  in  rape ;  voturUarie  and  cor- 
rupte  in  perjury.  Secondly,  The  o^iission  in  charging  that  the  pretences 
were  false  cannot  be  supplied  by  the  wor4s  following :  **  by  means  of  which 
said  ./o^  pretences,'*  &c.  for  no  pretences  used  were  before  aUegedto  be  false, 
and  Uierefore  the  conchision  is  not  warranted  by  the  premises.  It  is  true,  at 
the  end  of  the  indictment  the  truth  of  the  pretences  used  is  negatived ;  but 
that  will  not  supply  the  want  of  a  direct  allegation  that  the  defendant  know- 
ingly used  faUe  pretences ;  because  it  is  not  enough  to  bring  a  case  within  the 
statute,  that  the  defendant  made  use  of  certain  nretences,  and  that  those  pre- 
tences were  fialse,  unless  he  knew  them  to  be  false  at  the  time.  Falsity  is  as 
much  the  substance  of  this  crime  as  of  perjury ;  now  no  indictment  for  per- 
jury ^would  be  good  without  a  direct  allegation  that  the  defenimi  falsely  swore, 
although  the  falsehood  of  the  fact  sworn  were  afterwards  positively  alleged. 
So  in  forgery,  all  the  precedents  are  that  the  instrument  was  falsely  made. 
Besides,  though  the  truth  of  each  member  of  the  pretence  is  separately  nega- 
tived, it  is  no  where  stated  that  the  whole  combined  together  was  false. 

Holroyd,  contra,  was  stopped  by  the  Court. 

Lord  KsMTOM,  C.  J.  The  case  is  too  clear  to  require  any  argument.  \ 
do  not  quarrel  with  any  of  the  general  propositions  which  have  been  advanced, 
such  as,  that  the  substance  of  the  offence  ought  to  be  charged  with  certainty ; 
and  that  the  law  will  not  intend  guilt  unless  it  be  positively  alleged  and  prov- 
ed ;  and  the  like.  But  the  question  is.  Whether  there  be  not  a  positive  charge 
of  obtaining  money  upon  false  pretences  in  this  case  ?  In  certain  cases,  it  is 
true,  there  must  be  known  technical  words  used  in  order  to  describe  particular 
offences,  such  as,  murdravit  in  murder;  burglariter  in  burglary  ;  rapuit  in 
rape.  These  having,  been  long  ago  established  to  be  necessary  in  the  descrip- 
tion of  the  several  offences  must  be  abided  by.  But  there  is  no  rule  of  law 
which  says,  that  there  must  be  technical  words  in  every  case ;  nor  am  I  in- 
clined to  multiply  the  instances.  I  once  before  had  occasion  to  refer  to  the 
opinion  of  a  most  eminent  judge,  who  was  a  great  crown  lawyer,  upon  this 
subject,  I  mean  Lord^Ha^,2  Hale,  193;  who  even  in  his  time  lamented  the 
too  great  strictness  which  had  been  required  in  indictments,  and  which  had 
grown  to  be  a  blemish  and  inconvenience  in  the  law ;  and  observed,  that  more 
offenders  escaped  by  the  over  easy  ear  given  to  exceptions  in  indictments, 
than  by  their  own  innocence.  What  is  this  case  ?  A  man  gives  goods  to  a 
carrier  to  convey  to  a  certain  person  at  another  place ;  the  carrier  pretends 
that  he  delivered  them,  and  that  the  bailee  had  given  him  a  receipt  for  them, 
but  that  he  had  mislaid  or  left  it  at  home ;  by  which  he  gets  the  price  ot  the 
carriage  from  the  other ;  and  all  these  pretences  the  indictment  proceeds  to 
charge  were  untrue :  and  yet  it  is  objected,  that  it  is  not  alleged  with  suffi- 
cient certainty  that  he  obtained  the  money  by  false  pretences.  But  unless 
there  must  be  some  particular  arrangement  of  words  in  such  an  indictment,  I 
cannot  see  how  the  matter  can  be  rendered  more  certain.  There  would  be 
just  as. much  sense  in  requiring  that  the  indictment  should  be  written  in  the 
old  Saxon  character.  Take  the  whole  of  the  indictment  together,  and  the 
charge  appears  plain  and  intelligible ;  and  if  the  defendant  had  tiot  known 
the  pretences  to  oe  false,  it  would  have  been  matter  of  defence  for  him  before 
the  jury. 

Gbosb,  J.  I  agree  that  the  offence  must  be  substantially  alleged,  and  I 
think  it  is  so  in  this  indictment.  It  is  alleged  that  the  de&ndant  received 
money  upon  certain  pretences,  and  in  a  subsequent  part  of  the  indictment  all 
those  pretences  are  alleged  to  be  false  ;  and  it  even  goes  on  to  state,  that  by 
means  of  such  false  pretences  he  obtained  the  money.  That  was  not  neces- 
sary in  my  opinion ;  for  it  would  have  been  sufficient  to  have  shewn  the  pre- 
tences, and  averred  them  to  be  false.     And  all  through  the  indictment  charges 


360  '       CASES  IN  MICHAELMAS  TEBM 

the  several  pretences  to  have  been  made  ''  unlawfully,  knowingly,  and  design- 
edly," for  the  purpose  stated.  The  offence,  therefore,  is  completely  brought 
within  the  words  and  meaning  of  the  statute. 

.  Lawsencb,  J.  Every  indictment  must  contain  all  the  circumstances  nec- 
essary to  constitute  the  crime ;  and  those  circumstances  must  be  stated  posi- 
tively without  any  periphrasis,  or  intendment  Now  here  the  crime  in  fact 
was,  that  the.  defendant  obtained  money  from  the  prosecutor  by  pretending 
that  he  had  delivered  the  goods  acceding  to  his  order ;  which  in  truth  he  had 
not  done.  Then  does  the  indictment  charge  that  offence  ?  It  alleges  that 
the  defendant  pretended  that  he  had  delivered  the  goods,  and  had  taken  a  re- 
ceipt for  the  delivery,  which  receipt  he  pretended  he  had  mislaid  or  left  at 
home  ;  and  then  the  indictment  avers  every  one  of  these  pretences  to  be  false ; 
and  that  the  defendant  did  all  this  unlawfully,  knowingly,  and  designedly ; 
which  is  all  that  the  statute  requires :  and  it  is  immaterial  in  what  part  of  the 
indictment  the  several  allegations  are  to  be  found. 

Lb  Blanc,  J.  concurred  in  opinion ;  observing,  that  there  was  a  positive 
allegation  that  the  pretences  made  were  false,  which  was  all  that  •  the  statute 
required  in  that  respect  to  bring  the  case  within  it.  Judgment  affirmed. 


Watson  t?,  Mary  Foxon. 

2  Eait,  8«.    Nov  18,  1801. 

Under  a  limitatioo  (after  estates  for  life  to  A,  and  P.)  of  "all  and  every  the  said  premises  to 
<*  all  and  every  the  younger  children  of  B,  becotten,  or  to  be  begotten,  if  more  th^n  one 
"  equally  to  be  divided  amongst  them,  and  to  the  heii%  of  their  reapeetive  bddv  and  bodies 
**  as  leoaots  iq  common,  &c.  and  if  only  one  child,  then  to  each  only  ehiJcl  and  to  the 
**  heirs  of  his  or  her  body  .issuing  ;  and  /br  want  of  iuch  iuue**  (a  devise  of)  '*  the  said 
"  premises  to  C.  A\  &c.''  (with  several  limitations  over).  **  And  for  want  of  such  issue," 
then  the  testator  divided  the  said  premises  between  several  branches  of  his  family.  Held 
that  cross  remaindeni  were  to  be  implied  between  the  younger  children  of  B,  from  the  ap- 
parent intention  of  the  testator  from  the  whole  of  the  will,  aotwithstandhig  the  naeof  the 
word  respective  in  such  devise. 

IN  assumpsit  for  money  had  and  receivefd  by  the  defendant  to  the  plain- 
tiff's use,  tried  before  Lord  Kenyon,  C.  J.  at  UuildhaU  Sittings  ill  Trinity 
term  1901,  a  verdict  was  found  for  the  plaintiff  for  IBIL,  subject  to  the  opin- 
ion of  this  Court  on  the  following  case  : 

An  action  was  brought  by  the  plaintiff  to  recover  161/.  paid  by  him  to 
the  defendant  in  adv^ance  on  a  contract  entered  into  between  them  for  the  sale 
of  certain  messuages  and  lands  at  Washingborough  in.  the  county  of  lAu' 
coln^  and  which  he  seeks  to  recover  on  the  ground  that  the  defendant  cannot 
make  a  good  title  to  the  premises.  The  title  is  as  follows  : — Thomas  Becke 
was  seised  in  fee  of  the  premises  in  question,  and  several  other  estates  in  Idn- 
colnshire,  on  the  25th  October,  1756.  He  had  a  son  John  Becke,  and  two 
daughters,  EUen,  who  had  married  Gervase  Gibson,  and  Sarah,  who  had 
married  Charles  Newcomen.  John  Becke  had  two  children,  Thomas  Kellett 
Becke  and  Jifary  Becke,  Ellen  Gibson  had  one  daughter  Ellen.  Sarah 
Newcomen  had  one  daughter,  Mary,  who  married  John  Foxon  ;  and  had  four 
children,  Thontas,  Clarissa,  Charles,  and  James,  All  these  persons  were  liv- 
ing when  Thomas  Becke  made  his  will,  and  at  the  time  of  his  death.  On  the 
25th  of  October  1755,  he  made  his  will,  duly  executed  and  attested  to  pass 
real  estates  ;  and  thereby,  after  providing  for  his  grandndaughter  Mary  Becke, 
limited  the  principal  part  of  his  estate  (not  now  in  question)  to  his  son  John 
Becke  for  life,  remainder  to  Thomas  K.  Becke  for  bfe,  and  so  on  in  strict  set- 
tlement to  the  children  of  Thrnias  Kellett  Becke,  with  divers  remainders  over 
to  his  other  children  and  grand-children ;  and  also  limited  other  premises 
(not  now  in  question)  to  his  daughter  EUen  Gibson  for  life,  remainder  to  his 
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grand-daughter  Ellen  Gihson  in  tail^  with  divers  remainders  over  td  his  other 
chiJdren  and  grand-children.  He  devised  the  premises  in  question  in  the 
words  following :  "  Item.  I  give  and  devise  all  that  my  farm,  with  all  and 
*'  every  the  messuages,  cottages,  closes,  lands,  and  tenements  to  th^  same  be- 
**  longing,  situate  and  being  in  Washingborough  and  Heighingtan  in  the 
**  county  of  Lincoln^  as  the  same  are  now  in  the  tenure  of  Mr,  Robert  Hurton, 
"  his  assigns  or  under-tenants,  together  with  my  fishery 'there,  to  my  daughter 
"  Sarah  Netocamen,  and  to  my  grand-daughter  Mary  Foxon,  during  their 
**  respective  lives,  and  the  life  of  the  longer  liver  of  them,  equally  to  be  divided 
*'  between  them ;  remainder  (to  a  trustee  and  his  heirs  to  preserve  contingent 
*'  remainders).  And  from  and  aAer  the  deaths  of  the  said  Sarah  Netocomen 
**  and  Mary  Foxon,  and  of  the  death  of  the  survivor  of  them,  I  give  and  de- 
'*  vise  all  and  every  the  said  premises  to  all  and  every  th6  younger  children 
"  of  the  said  Mary  Foxan  begotton  or  to  be  begotten,  if  more  than  one  equal- 
"  ly  to  be  divided  amongst  them,  and  to  the  heirs  of  their  respective  body  and 
**  bodies,  to  bold  as  tenants  in  common,  and  not  as  joint-tenants ;  and  if  the 
**  said  Mary  Foxon  shall  have  only  one  child,  then  to  such  only  child  and  to 
**  the  heirs  of  his  or  her  body  lawfully  issuing ;  and  for  want  of  such  issue, 
'*  I  give  and  devise  the  said  premises  to  my  son-in-law,  Mr.  Charles  Neweomen 
*^  for  the  term  of  his  natural  life ;  and  from  and  after  his  decease  I  give  and 
**  devise  the  same  to  my  grandson-in-law,  Mr.  John  Foxon,  for  the  term  of  his 
**  natural  life  ;  and  from  and  after  his  decease,  I  give  and  devise  the  said  pre- 
"  mises  to  my  son  John  Becke  for  the  term  of  his  natural  life  ;  and  from  and 
'*  after  his  decease,  I  give  and  devise  the  said  premises  to  my  grandson  TAo- 
"  mas  Kdlett  Becke,  and  to  the  heirs  of  his  body  to  be  begotten  ;  and  for  want 
*'  of  such  issue,  I  give  and  devise  the  said  premises  to  my  grand-daughter 
•*  Mary  Becke,  and  to  the  heirs  of  her  body  to  be  begotten  ;  and  for  want  of 
*'  such  issue,  I  give  and  devise  the  said  premises  to  my  daughter  Ellen  Gib- 
^^'son  for  the  term  of  her  natural  life ;  and  fcom  and  after  her  decease,  I  give 
"  and  devise  the  same  to  my  grand-daughter  Ellen  Gibson,  and  to  the  heirs  of 
"  her  body  to  be  begotten ;  and  for  want  of  such  issue,  I  give  and  devise  the 
"  said  premises  to  all  and  every  the  younger  children  of  the  said  Ellen  Gibson 
**  my  daughter  begotten  or  to  be  begotten,  if  more  than  one  equally  to  be  di- 
"  vided  amongst  them,  and  to  the  heirs  of  their  respective  body  and  bodies,  to 
*'  hold  as  tenants  in  common  and  not  as  joint-tenants  ;  and  if  my  said  daugh* 
'*  ter  Gibson  shall  have  only  one  child,  then  to  such  only  child  and  to  the  heirs 
**  of  his  or  her  body  lawfully  issuing ;  and  for  want  of  such  issue,  I  give  and 
"  devise  two  third  parts  of  the  said  premises  to  my  two  nieces  Justina  and 
**  Elizabeth  Becke,  and  the  other  third  part  of  the  premises  to  the  three  chil- 
**  dren  of  my  niece  Sarah  Searby,  and  to  the  heirs  of  their  respective  bodies, 
"  to  hold  as  tenants  in  common,  and  not  as  joint-tenants ;  and  for  want  of 
**  such,  to  my  own  right  heirs  for  ever."  The  testator  has  taken  notice  by 
name  of  all  the  four  children  of  Mary  Foxon  in  different  parts  of  his  will. 
The  said  Thamas  Becke  died  seized  in  fee  of  all  the  said  lands  in  1758. 

It  is  admitted,  that  the  defendant  can  make  a  good  titl6,  and  that  the  plain* 
tiff  is  n6t  entitled  to  recover  if  under  the  devise  above  set  forth  cross  remain- 
ders are  raised  in  the  premises  in  question  between  the  younger  children  of 
Mary  Foxtm :  and  that  she  cannot  make  a  good  title,  and  that  the  plaintiff  is 
entitled  to  recover  if  such  cross  remainders  cannot  be  raised.  The  question 
for  the  opinion  of  the  Court  was.  Whether  the  plaintiff  were  entitled  to  reco- 
ver ?     If  he  were,  the  verdict  to  stand,  otherwise  a  nonsuit  to  be  entered. 

This  case  was  argued  in  Trinity  term  last,  by  Htdlock  for  the  plaintiff,  and 
Dampier  for  the  defendant ;  and  again  in  this  term,  by  Gibbs  for  the  plaintiff, 
and  The  Attorney  (reneral  was  to  have  argued  for  the  defendant,  but  the 
Court  thought  it  unnecessary  to  hear  him.  The  arguments  ran  to  great  length ; 
but  as  the  cases  cited  and  commented  upon  have  been  so  often  discussed  be- 
fore on  similar  occasions,  and  as  the  Judgea  in  delivering  their  opinions  on 
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the  present  case  weat  so  fttUy  into  the  subject,  both  upon  general  principles  of 
law,  and  the  particular  application  of  them  to  the  will  in  question,  it  is  unne- 
cessary to  detail  the  arguments  urged  at  the  bar.  The  principal  stress  was 
laid  by  the  plaintiff's  counsel  on  the  word  respective,  in  the  limitation  to  the 
younger  children  of  Mary  Fozon  and  the  heirs  of  his  and  their  respecfiveho- 
dy  and  bodies,  &c.  as  disjoining  the  title  and  preventing  the  raising  of  cross 
remainders  between  such  children:  and  the  opinion  of  Lord  Hardwicke  in 
Comber  v.  HiU,  2  Stra.  969,  and  Davenport  v.  Oldis,  1  Atk.  579,  thereupon. 
Lord  Kbmton,  G.  J.  Whether  if  the  question  were  now  to  be  taken  up 
again  de  novo^  the  strict  rules  of  construction  applicable  to  deeds  were  not  bet- 
ter to  be  required  in  the  case  of  wills,  I  have  always  had  my  doubts.  It  is 
now,  .however,  too  late  to  consider  that  question  ;  for  ever  since  the  statute 
of  wills  enabled  persons  to  dispose  of  their  property  in  that  manner,  the  en- 
deavour has  always  been  to  give  effect  to  tbe  intention  of  the  testator  so  far  as 
it  is  to  be  collected  from  the  instrument  itself.  And  such  being  the  rule  of 
construction,  it  would  be  deluding  parties  to  do  otherwise ;  after  pretending 
to  give  them  a  power  to  dispose  of  their  property  according  to  their  intention, 
not  to  give  effect  to  it  where  it  is  capable  of  being  ascertained  "and  effectuated. 
I  cannot  do  better  than  express  my  opinion  in  the  words  of  Lord  Mansfield  in 
Perry  v.  Whiter  Gowp.  780,  that  where  cross  remainders  are  to  be  raised  by 
implication  betw;een  two  and  no  more,  the  presumptioiiis  in  favor  of  cross  re- 
mainders :  where  they  are  to  be  raised  between  more  than  two,  the  presump- 
tion is  against  them  :  but  that  presumption  may  be  answered  by  circumstances 
of  plain  and  manifest  intention  either  way.  Whatever  is  declaratory  of  the  inten- 
tion of  the  party,  I  take  to  be  expressed.  No  technical  words  are  necessary  to 
convey  an  mtention ;  but  if  taking  the  whole  instrument  together  there  be  no 
doubt  of  the  party's  meaning,  we  arrive  at  the  conclusion,  r^ow  here  the  tes- 
tator sets  out  with  devising  all  that  his  farm,  and  all  and  every  the  messuages, 
&c.  in]  W.  and  H,  to  his  daus^hter  S,  N.  and  his  grand-daughter  Mary  Foxon 
for  their  lives,  remainder  after  the  death  of  the  survive  to  all  and  every  the 
younger  children  of  Mary  Faxon;  if  more  than  one,  equally  to  be  divided 
amongst  them,  and  the  heirs  of  their  respective  body  and  bodies  as  tenants  in 
common  ;  and  if  only  one  child,  then  to  such  only  child,  and  the  heirs  of  his 
or  her  body,  &c.  "  And  for  want  of  such  issue,  I  give  and  devise  the  said 
premises'*  to  my  son-in-law  C.  IV.  (What  he  meant  by  the  said  premises  is 
evident,  and  could  not  have  been  rendered  clearer  by  saying  all  the  said  pre- 
mises ;  though  it  might  have  served  tb  multiply  the  words.)  Then  after  sev- 
eral limitations,  **  and  for  want  of  such  issue,"  he  proceeds  to  divide  the  es- 
tate into4birds  to  go  to  different  persons ;  till  then  the  entirety  of  the  estate  was 
to  be  preserved,  and  all  was  to  go  over  at  the  same  time.  !But  great  stress  is 
laid  heue  on  the  word  respective  as  disjoining  the  title ;  and  the  authority  of 
Lord  Hardwicke  is  referred  to  in  the  cases  mentioned,  Comber  v  Hill,  2  Stra. 
969.  Davenport  v.  Oldis^  1  Atk.  579.  No  person  regards  whatever  fell  fjrom 
that  great  Judge  with  more  reverence  than  I  do  :  but  it  was  unworthy  of  his 
great  learning  and  ability  to  lay  such  stress  as  he  is  stated  to  have  done  on 
the  word  respective.  Greating  a  tenancy  in  common  divides  the  title  as  much, 
whether  the  word  respective  be  used  or  not.  And  as  to  what  may  have  been 
said  by  other  Judges,  with  reference  to  the  opinion  delivered  in  Comber  v.  HiU, 
and  Davenport  v.  Oldis,  in  subsequent  cases  where  the  word  respective  did  not 
occur ;  feeling  themselves  right  in  the  principle  on  which  they  proceeded,  it 
is  not  to  be  wondered  at  that  they  were  desirous  of  relieving  their  own  minds 
from  the  weight  of  Lord  Hardvncke's  opinion  by  shewing  that  there  was  a 
distinction  between  the  cases  in  the  omission  of  that  word  on  which  he  had 
so  much  relied :  but  it  is  too  much  to  infer  from  thence  that  those  judges 
therefore  approved  of  his  opinion,  or  that  their  judgments  were  governed 
solely  by  that  consideration.  In  deciding  this  question  we  are  also  bound 
to  look  to  our  own  opinions  delivered  in  other  Cases ;  more  especially  when 
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those  opinions  have  been  revised  and  approved  by  higher  tribunals.  The  case 
of  Atherton  v.  Pye,  4  Term  Rep.  710,  was  like  the  present ;  our  opinions 
there  were  certified  to  the  Lord  Chancellor,  and  approved  by  him,  and  the  es- 
tate went  accordingly.  There  indeed  the  devise  over,  in  default  of  such  issue, 
was  of  aU  the  testator's  said  lands ;  and  stress  was  laid  by  some  of  us  on  the 
word  ail  in  support  of  raising  cross  remainders  between  the  issue,  I  will  not 
say  by  implication,  but  by  what  we  collected  to  be  the  intention  of  the  testa- 
tor. But  the  word  all  was  not  decisive  of  that  case,  and  in  truth  makes  no- 
difference  in  the  sense ;  for  a  devise  over  of  the  said  premises,  or  the  premises, 
or  all  the  said  premises,  means  exactly  the  same  thing.  Admitting,  therefore, 
the  general  rule,  that  the  presumption  is  not  in  favour  of  raising  cross  remain- 
ders by  implication  between  more  than  two,  still  that  is  upon  the  supposition 
that  nothing  appears  to  the  contrary  from  the  apparent  intention  of  the  testa- 
tor. I  have  no  doubt  here  but  that  the  testator  intended  to  give  cross  remainders 
amongst  the  issue  of  M,  F.  The  devise  over  of  the  premises  meant  all  the  pre- 
mises :  he  intended  that  all  the  estate  should  go  over  at  the  same  time.  I  think 
Lord  Mansfidd^s  quarrel  with  the  case  of  Davenport  v.  Oldis  well  founded ; 
3nd  I  agree  with  the  cases  of  Wright  v.  Holford^  Gowp.  31,  and  Phipard  v. 
Mansfield^  lb.  797 ;  and  I  cannot  distinguish  this  case  from  those.  I  am 
clearly  of  opinion  that  the  intention  of  the  testator  is  th^  Polar  Star  by  which 
we  should  be  guided  in  the  construction  of  wills  whfete  no  rule  of  law  is  thereby 
infringed :  and  here  the  intention  is  clear  to  give  cross  remainders. 

Grose,  J«  The  old  rule  of  construction  was,  that  as  amongst  more  than 
two,  the  presumption  was  against  cross  remainders  by  implication ;  but  that 
being  a  presumption  of  intent,  it  would  be  most  absurd  to  say  that  it  should 
prevail  against  the  apparent  intention  of  the  testator  to  the  contrary  :  for  that 
would  be  no  other  than  saying  that  that  which  was  to  be  governed  by  the  tes- 
tator's intent  should  be  decided  in  direct,  opposition  tb  it.  ( Af\er  adverting  to 
the  state  of  the  testator's  family  at  the  time),  the  premises  are  devised  amongst 
the  younger  children  of  Mary  Faxon,  his  grand-daughter,  and  the  heirs  of 
their  respective  body  or  bodies,  if  more  than^one,  as  tenants  in  common,  if  only 
one  child,  then  to  such  only  child  and  the  heirs  of  his  or  her  body ;  and  for 
want  of  mch  isstie,  then  over.  The  question  then  is  what  the  remainder-man 
was  to  take  ;  in  any  event,  whether  there  were  one  or  more  children,  it  is 
plain  that  he  was  to  take  the  whole,  for  the  devise  to  him  is  of  the  said  pre* 
mises,  which  must  mean  the  whole,  in  default  of  stich  issue,  that  is  in  default 
whether  of  one  or  more.  And  this  is  rendered  still  more  plain  by  the  subse- 
quent part  of  the  will,  where,  after  other  intermediate  limitations,  the  estate 
is  to  be  divided  in  several  portions,  which  shews  that  the  testator  meant  that 
it  should  ffo  over  entire,  tifi  the  event  in  which  it  was  expressly  directed  to 
be  divided.  Then  can  we  say,  that  it  was  not  his  intention  that  the  children 
of  Mary  Faxon  should  take  cross-remainders,  without  which  the  estate  could 
not  go  over  altogether  to  die  person  to  whom  it  was  next  limited  over.  It  is 
true,  that  the  word  respective  occurs  here  in  the  limitation  to  the  children  of 
Mary  Foxon,  and  the  heirs  of  their  respective  bodies ;  and  it  is  as  true,  that 
there  is  no  case  of  cross-remainders  where  that  word  has  been  used  in  the 
same  manner ;  but  that  is  of  no  importance :  there  is  no  magic  in  the  word  ;. 
nor  can  it  be  said  to  be  of  any  other  consequence  than  to  denote  the  intention 
of  the  testator ;  but  if  I  find  other  words  which  more  strongly  denote  a  con- 
trary intent,  why  should  greater  deference  be  paid  to  that  word  alone  than  to 
sdl  the  rest  of  the  will :  and  as  other  parts  of  the  will  shew  a  plain  intent  to 
pfve  cross-remainders,  we  cannot  construe  it  otherwise  without  violating  that 
intention. 

Lawbenck,  J.  The  rule  as  laid  down  in  Gilbert  v.  Wtttyy  Cro.  Jac.  666, 
is,  that  cross  remainders  shall  not  be  implied  between  more  than  two ;  but  in 
Chle  v.  Livingston^  1  Ventr.  224,  Lord  Hale  admitted  that  they  might  be 
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implied  between  three,  where  the  words  very  plainly -express  the  intent  of  the 
devisor  to  be  so.  And  in  the  more  modem  case  of  Pery  v.  White,  Cowper, 
780,  Lord  Mansfield  lays  down  the  rule  thus ;  "  Whenever  cross  remain- 
"  ders  are  to  be  raised  by  implication  between  two  and  no  more,  the  presump- 
"  tion  is  in  favour  of  tnem  :  when  they  are  to  be  raised  between  more  than 
"  two,  there  the  presumption  is  against  cross-remainders  :  but  that  presump- 
*'  tion  may  be  answered  by  circumstances  of  plain  manifest  intention  either 
*'  way."  This  is  a  qualification  of  the  rule  laid  down  in  former  cases;  for 
they  seem  to  say,  that  there  shall  not  be  cross-remainders  between  more  than 
two.  Lord  Hardtoicke^s  authority  leans  a  good  deal  that  way,  and  so  do  the 
cases  of  Comber  v.  Hill,  2  Stra.  969,  and  Willianu  v.  Broton,  lb.  996,  and 
some  others.  But  the  true  rule  is,  as  I  take  it,  with  the  qualification  I  have 
stated.  In  the  case  now  before  the  Court,  cross-remainders  are  to  be  raised 
between  more  than  two,  and  it  is  to  be  seen  if  there  be  not  circumstances  to 
destroy  the  presumption  against  implying  them  ;  and  it  seems  to  me  that  there 
are.  At  the  time  that  the  testator  made  his  will  there  were  four  persons  in 
esse  who  fell  within  the  description  of  children  of  Mary  Foxon :  there  might 
be  more,  or  they  might  be  reduced  to  one,  or  all  might  die.  To  these  circum- 
stances he  was  attentive ;  for  he  speaks  of  the  children  begotten  and  to  be  be- 
gotten, and  adverts  to  the  possibility  of  there  being  one  only  to  be  the  object 
of  his  bounty  :  and  he  gives  his  estate  in  such  way  as  to  shew  his  intention 
to  be,  that  the  children  of  Mary  Foxon,  however  large  or  small  their  number 
might  be,  should  take  the  whole  of  the  estate  ;  and  £at  he  was  not  influenced 
by  any  consideration  of  their  being  many  or  few,  or  by  any  preference  to  those 
in  esse  ;  but  that  he  meant  it  should  be  enjoyed  by  the  issue  of  Mary  Foxon, 
whatever  their  number  might  be.  And  if  that  be  so,  it  would  be  putting  a 
construction  on  the  will  contrary  to  his  intention,  not  to  give  cross-remain- 
ders ;  for  if  other  children  had  come  in  esse  and  died  without  issue,  it  would 
have  made  the  situation  of  the  survivors  worse  than  the  testator  intended  it 
should  be  if  the  number  of  children  had  not  been  increased,  without  that  rea- 
son ^bsisting  which  alone  was  meant  by  the  testator  to  have  that  efiect ;  and 
an  advantage  would  be  given  to  those  in  remainder  by  an  after  born 
child  divesting  so  much  of  the  estate  as  was  intended  solely  for  his  benefit, 
and  not  for  the  remainder-man.  He  never  could  intend  that  the  three  child- 
ren, who  were  bom,  should  have  the  whole  estate,  if  no  others  were  bora  ; 
and  that  if  three  others  were  born,  and  had  died  immediately  on  their  birth, 
that  the  three  eldest  and* their  issue  should  lose  half  of  the  estate.  I  think 
further,  that  the  presumption  against  cross-remainders  may  be  answered  from 
the  circumstance  of  the  devise  over  of  two  third  parts  of  the  said  estate  to 
Justina  and  Elizabeth  Becke,  and  of  the  other  third  part  to  the  children  of 
Sarah  Searby,  It  is  a  limitation  of  the  said  premises :  now  the  said  premi- 
ses are  the  whole  of  what  was  before  devised.  And  it  seems  to  me  improba- 
ble, that  the  testator  could  have  meant,  that  his  two  nieces  and  the  children 
of  a  third  niece  should  take  otherwise  than  the  whole  together,  from  the  very 
inconsiderable  part  of  the  estate  which  might  come  to  be  divided,  if  they  were 
to  take,  as  the  different  persons  to  whom  the  earlier  limitations  were  made 
died  without  issue.  For  if  cross-temainders  are  not  implied,  and  one  of  Mary 
Foxan^s  three  younger  children  had  died  without  issue,  and  the  share  of  that 
child,  by  the  failure  of  intermediate  limitations,  had  gone  to  the  younger  child- 
ren of  his  daughter  EUen  Gihson^  and  she  had  had  a  like  number  of  younger 
children,  and  one  of  them  had  died  without  issue,  there  would  have  been  in 
that  case  the  third  of  a  third  or  one  ninth  part  to  be  divided  between  the  two 
nieces  and  the  children  of  the  other  niece ;  so  that  all  the  children  of  Sarah 
Searby  would  have  taken  one  27th  part ;  and  if  instead  of  three  younger  child- 
ren, there  had  been  six,  they  would  have  had  only  one  108th  pert.  In  many 
cases  the  presumption  against  cross-remainders  has  been  controlled  by  circum- 
stances not  to  my  mind  stronger.    In  Wright  v.  Holford,  Cowp.  31,  the  words 
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^*  in  default  of  such  issue"  were  holden  sufficient ;  there  heing  no  words  to  nar- 
row their  effect.  .  In  Phipard  v.  Mansfield^  lb.  797,  the  Court  collected  an  in- 
tention to  give  cross-remainders  from  a  clause  by  which  the  testator  gave  his 
personal  estate  equally  to  his  devisees,  and  from  thence  inferred  that  he  intend- 
ed them  equal  benefit  in  his  real  estate.  In  Atherton  v.  Pye,  4  Term  Rep.  710, 
cross-remainders  were  implied  from  its  being  collected  that  it  was  the  intention 
of  the  testator  that  the  whole  of  the  estate  should  go  over  together,  from  his  di- 
recting that  in  default  of  issue,  all  the  premises  should  go  to  his  right  heirs ; 
and  yet  that  was  but  tautology,  for  the  premises  and  all  the  premises  are  the 
same  thing.     In  Doe  v.  Burville(a),  where  the  testator,  after  giving  to  his  three 

(a>  The  following  note  of  thu  case  ii  t^ken  from  the  MS.  of  Mr.  Jaitice  AMhhurii,  oom- 
pured  with  another  note  taken  by  Mr.  Justice  BuUmt^  when  at  the  bar: 

Doe  on  the  demise  of  Burden  v.  Bdbville.     E.  13  Geo.  3,  B.  R. 

A  devise  hy  A.  (having  3  sons  and  7  dao^htera)  to  his  sons  in  succession  for  life,  remainder 
to  ih'?  heirs  male  of  their  bodies,  remainder  to  the  heirs  f'male  Of  their  bodies,  remainder 
to  all  and  every  his  daughter  and  daughters  (if  two  or  more)  as  tenants  in  common,  and 
to  the  heirs  of  her  and  their  bodies,  remainder  to  the  heirs  of  the  devisor's  brother;  gives 
cross  remainders  to  the  daughters.  Between  more  than  two  the  presomptwn  is  against 
cross  remainders;  bnt  this  may  be  controlled  by  a  pkin  intention  to  the  contrary. 

IN  ejectment  the  following  case  was  renerved  for  the  opinion  of  this  Coart: 

Gforgc  Charlton^  by  his  will,  dated  SOth  Junt  1707,  devised  onto  trnsteesand  their  heirs 
his  dwelling- house  and  lands  thereunto  beionging,  with  the  appurtenances,  upon  trust  for  the 
use  of  his  wife  Elizabeth  for  life;  and  after  her  decease  to  the  use  of  his  son  Jame$  for  lifs, 
without  impeachment  of  waste;  and  after  his  decease  to  the  use  of  the  heirs  male  of  his  body 
issuing;  and  for  default  of  such  issue  to  the  use  of  the  heirs  female  of  his  body  issuing;  and 
for  default  of  soch  issue  to  the  use  of  his  son  John  for  life,  without  impeachment  of  w&ste; 
and  after  his  decease  to  the  use  of  the  heirs  male  of  his  bodv  issuing;  and  for  default  of  such 
issue  to  the  use  of  the  heirs  female  of  his  body  isAuing;  andf  for  default  of  such  issue  to  the 
use  of  his  son  George  for  life,  without  impeachment  of  waste;  and  after  his  decease  to  the 
use  of  the  heirs  male  of  bis  body  issuing;  and  for  default  of  such  issue  to  the  use  of  the 
heirs  female  of  his  body  issuing;  and  for  default  of  such  issue  to  the  use  •f  all  and  every  his 
(the  testator's)   daughter  and  daughters  as  tenants  iu  common  (if  two  or  more)  and  not  as 
joint-tenants,  and  to  the  heirs  of  her  and  their  body  and  bodies  issuing  with  remainder  to  th0 
heirs  of  bis  brother  Abraham  for  ever.    And  he  also  devised  to  the  same  trustees  and  their 
heirs  another  estate  in  Headcorne  upon  trust  for  the  use  of  his  said  wife  for  her  natural  life, 
without  impeachment  of  waste,  charged  and  chargeable  with  the  payment  of  one  annuity  or 
yearly  rent  charge  of  30/.  tax  free  to  his  son  John^  payable  half  yearly  during  his  life.     And 
from  and  after  the  decease  of  his  said  wife  upon  further  trust  to  permit  his  said  ton  John  to 
receive  the  rents  and  profits  for  his  life,  without  impeachment  of  waste;  and  after  hu decease 
to  the  use  of  the  heirs  male  of  his  body  issuing;  and  for  default  of  such  issue  to  the  use  of 
the  heirs  female  of  his  body  issuing;  and  for  default  of  such   issue  to  the  use  of  his  son 
Oeorge  for  life,  without  impeachment  of  waste;  and  after  his  decease  to  the  use  of  the  heirs 
male  of  his  body  issuir  g;  and  for  default  of  such  issue  to  the  use  of  the  heirs   female  of  his 
body  issuing;  and  for  default  of  such  issue  to  the  use  of  his  ton  Jamts  for  life,  without  im- 
peachment of  waste;  and  after  his  decease  to  the  use  of  the  heirs  male  of  his  body  issuing; 
and  for  default  of  soch  issue  to  the  use  of  the  heirs  female  of  his  body  issuing;  and  for  de- 
fault of  soch  issue  to  all  and  every  his  daughter  and  daughters  as  tenants  in  common  (if  two 
or  more)  and  not  as  joint-tenants,  and  to  the  heirs  of  her  and  their  body  and  bodies  issuing, 
with  remainder  to  the  heirs  of  his  brother  Abraham  forever.     All  the  sons  are  dead  without 
issue.     All  the  daughters,  who  were  seven  in  number,  surviving  the  father,  died  in  the   life- 
time of  the  surviving  son  John,    The  quesiion  was.  Whether  by  this  will  there  were  cross 
remainders  raised  between  the  daughters?     If  there  were,  the  verdict  to  stand  for  a  moiety 
of  all  the  premises  devised  to  James  and  John.    If  not,  then  a  nonsuit  to  be  entered. 

Afler  argument  by  Cox  for  the  plaintiff,  and  Wallace^  contra; 

Lord  Mansfieldt  C.  J.  delivered  the  opinion  of  the  Court. — The  question  is.  Whether  there 
are  cross  femuinders  between  the  daughters?  A  limitation  of  cross  remainders  might  without 
doubt  have  been  made  in  express  words:  The  question  then  is,  Whether  the  testator  has 
used  such  words  as  to  shew  his  meaning  that  there  should  be  cross  remainders?  No  techni- 
cal words  are  necessary  in  a  will ;  if  the  testator's  meaning  sufficiently  appear,  it  ought  to  b« 
carried  into  effect.  The  argument  at  the  bar  turned  not  upon  the  intention,  but  upon  the  rule 
of  construction  which  has  been  echoed  from  the  case  of  Gilbert  v.  iVilly  down  to  the  pre- 
sent time,  that  there  ahall  not  be  cross  remainders  by  implication  between  more  than  two. 
The  reason  given  for  it,  namely,  to  avoid  the  splitting  of  tenures,  could  only  be  used  as  «b  ar- 
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sons  estates  ia  tail  general,  with  cross-remainders  in  default  of  their  issue,  limit-' 
ed  the  estate  to  all  and  every  the  testator's  daughter  and  daughters,  as  tenants 
in  common,  if  two  or  more,  and  not  as  joint  tenants,  and  as  to  the  heirs  of  her 
and  their  ^bodies  issuing,  remainder  to  the  heirs  of  his  brother.  LorA  Mans' 
fidd  relied  on  the  use  of  the  word  remainder  being  in  the  singular  number, 
and  on  the  necessity  of  all  the  daughters  of  each  of  the  testator's  sons  dying 
without  issue  before  the  remainder  to  the  other  sons  would  take  place,  as  cir- 
cumstances to  shew  that  cross-remainders  were  intended  between  his  own 
daughters.  The  counsel  for  the  plaintiflf  have  most  relied  on  the  devisor  hav- 
ing given  the  estate  to  the  heirs  of  the  respective  bodies  of  the  children,  as  a 
circumstance  to  shew  that  cross-remainders  were  not  intended  ;  and  have  cited 
the  cases  of  Comber  v,  HiU,  Davenport  v,  Oldis^  and  Brown  v.  WiUiams. 
As  in  those  cases  the  limitations  are  not  in  the  same  words  with-the  limitation  in 
this  case,  I  do  not  feel  myself  pressed  by  them:  there  is  no  principle  extracted 
from  them  which  I  mean  to  controvert.  A  nd  where  a  case  is  cited  not  for  the  sake  of 
some  principle  or  rule,  but  to  shew  that  certain  expressions  cannot  or  must  have 
this  or  that  construction  put  on  them,  such  cases  can  only  rule  other  cases  where 
the  subject  matter  of  construction  is  not  to  be  distinguisned.  The  word  respec" 
tively  has  no  uncontrollable  force  to  prevent  cross-remainders :  the  intention 
of  the  testator  may  be  collected  from  that  word  to  shew  that  he  did  not  mean 
cross-remainders,  but  that  inference  may  be  restrained  by  other  words ;  ac^ 
cording  to  what  was  said  in  Doe  v.  DorveUy  8  Term  Rep.  518.  lit  this  case 
I  understand  the  word  issue  to  mean  "  all  and  every  the  younger  children  of 

gament  against  the  teatator'a  intent.  This  rnle  bat  been  lo  often  repeated,  that,  though  not 
■olemnly  adjudged  in  any  case  which  tarned  on  that  point,  yet  it  hat  been  so  often  recognized 
that  it  oo^ht  not  to  be  aluiken.  Bat  the  trne  senae  of  the  rnle  ia,  that  between  two  the  pre- 
Bumption  is  in  favonr  of  cross  remainders;  between  more  than  two  the  presamption  is  against 
them:  bat  in  either  case  the  intention  of  the  testator  may  control  the  presumption.  In  Com" 
ber  ▼.  HiUf  and  JVilliamt  v.  Brown,  ihongh  between  |p¥0  only,  the  word  retpeciivt  con- 
trolled the  constmction  of  cross  remainders.  In  Cole  v.  Levingston^  Ventr.  224,  and  the 
ease  m  Dy.  803,  thoagh  between  more  than  two,  yet  it  waa  holden  there  should  be  cross  re- 
mainders from  the  plain  intention  of  the  parties.  The  case  in  Dyer,  which  was,  where  A. 
had  five  sons  to  whom  he  devised,  was  determined  opon  the  words,  if  they  all  die.  Cole  ▼. 
Lecingtton  has  adjudged  Gilbert  v.  Witty  to  be  good  law;  for  the  jndces  said,  there  shall 
not  be  cross  remainders  between  more  than  two,  unless  the  words  plainly  express  the  intent. 
In  Marryai  ▼.  Townly,  1  Yes.  102,  Lord  Hardtoicke  says  the  law  will  not  admit  of  crosi 
remainders  between  more  than  two;  but  that  ia  by  implication  only;  but  where  the  intention 
ifl  plain,  it  is  otherwiae:  and  there  he  held  the  word  Joint-tenants  to  explain  it.  In  Miller  v. 
Moore,  18  Geo.  2,  Lord  C.  J.  Lee  said,  '*  where  the  devise  is  to  three  or  more,  cross  remain- 
**  ders  cannot  be  held,  nnleas  the  intent  be  plain  and  unavoidable;  and  then  the  court  mav  be 
**  forced  to  determine  it  to  be  cross  remainders."  The  question  then  is,  under  these  authori- 
ties. Whether  the  intent  here  is  so  plain  and  unavoidable  as  that  it  cannot  be  effectuated  with- 
out giving  cross  remainders  ?  and  we  think  that  it  is  plain  and  nnavoklable  to  give  cross  re- 
mainders. The  testator  had  three  sons,  to  each  of  whom  he  gives  several  estates  in  tail.  His 
plan  waa  to  follow  the  course  of  descent,  by  preferring  even  the  female  line  of  each  of  his 
sons  (in  failure  of  the  male)  before  his  other  sons  and  their  male  line,  and  before  his  own 
daughters.  He  thought  the  coming  to  his  daughters  a  remote  contingency ;  he  therefore  makes 
use  of  the  words  **  daughter  and  daughters;  all  and  every;  if  two  or  more;**  supposing  that 
die  number  mvAa  be  reduced  before  tnev  might  become  entitled.  He  takea  for  granted  that 
a  remainder  to  ois  brother  Abraham,  who  was  alive  when  he  made  the  will,  could  not  take 
place  till  fuilure  of  bis  own  issue;  therefore  he  limits  the  remainder  to  the  heirs  of  his  bro- 
ther Abraham,  supposing  it. not  likely  to  happen  in  his  time.  He  also  limits  the  remainder 
in  the  singular  number;  conceiving  that  it  could  not  take  effect  till  the  death  of  the  last  daugh- 
ter without  Bsue.  We  think  these  words  are  equivalent  to  an  express  declaration  that  there 
shall  be  cross  remainders.  In  all  the  limitatbns  the  female  line  of  each  son  must  f.iil,  before 
the  male  line  of  the  other  sons  shall  take,  and  all  muat  fail  before  the  daughters  Qould  take: 
then  it  would  be  absurd  so  suppose  that  he  meant  to  devise  over  the  sharea  of  any  of  his  own 
daughters  dying  from  the  rest,  when  he  had  not  done  so  by  his  son*s  daughters;  or  that  he 
should  have  given  to  the  heirs  of  his  brother  the  share  of  one  of  bia  own  daughters  dying 
while  any  of  theni  were  left;  for  if  Abraham  had  no  children,  then  the  daughters  would  be 
his  heirs.  Therefore,  we  think  he  has  given  all  his  daughters  the  estate  wiSi  cross  remain- 
ders as  fully  as  if  he  had  given  them  in  the  most  express  words.  Consequently,  the  verdict 
must  be  entered  for  a  moiety  of  the  premises  devised  to  Jamti  and  John, 
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"  Mary  Foxon,  begotten  or  to  be  begotten,  and  the  heirs  of  their  respectire 
**  body  and  bodies ;"  and  as  long  as  any  of  her  children  or  the  heirs  of  their 
bodies  are  in  eue^  there  is  not  a  want  of  such  issue.  It  is  true,  that  in  Cornier 
".  Hill,  and  in  Davenport  v.  Oldis,  Lord  Hardioicke,  in  the  coostruction  he 
put  on  the  wills  in  those  cases  referred  the  word  respective  to  the  heirs  of  the 
bodies  :  but  there  it  could  not  be  referred  to  the  first  .takers  of  any  estate  of 
inheritance,  because  the  limitations  were  to  certain  persons  by  name,  and  not 
to  persons  falling  under  the  general  description  of  children  begotten  or  to  be 
begotten,  to  whom  issue  will  fairly  apply  in  this  case.  The  case  which 
is  nearest  the  present  is  that  of  WuLiams  v.  Broum,  2  Barnard.  231,  and  2 
Stra.  996,  in  which,  according  to  tb»  account  of  it  in  Barnardiston,  the  Court 
did  not  decide  against  cross-remainders  but  with  great  difficulty.  But  in  that 
case  the  limitation  was  materially  different ;  for  that  was  a  limitation  to  all 
and  every  the  child  and  children  bom  or  to  be  born  of  the  body  of  Mehetobel, 
equally  to  be  divided  between  them  and  the  heirs  of  their  respective  bodies ; 
and  for  want  of  such  heirs,  remainder  over.  Now  the  word  heirs  was  not  appli- 
cable to  the  words  **  child  and  children,"  but  was  according  to  all  rules  of  con* 
struction  necessarily  referable  to  the  same  word  which  just  preceded  it. 
There  was  not  a  limitation  over,  like  the  one  I  have  pointed  out,  to  the  nieces 
after  other  intervening  limitations ;  which  limitation  is  rational  enough,  if 
cross-remainders  ere  implied  from  the  certain  defined  benefit  the  two  nieces 
and  children  of  the  third  would  in  such  case  take ;  but,  as  it  seems  to  me,  if 
cross-remainders  are  not  implied,  the  benefit  is  too  uncertain,  and  in  events 
not  improbable,  too  inconsid.erable  ever  to  have  been  intended  by  the  testator. 
Le  Blanc,  J.  This  is  a  question  of  intention,  which  is  to  be  collected 
from  the  words  of  the  will  according  to  the  rule  which  has  been  established 
in  this  respect ;  which  rule  I  take  to  be,  that  if  cross-remainders  are  to  be  im-* 

Slied  between  two  only,  the  presumption  is  in  favour  of  raising  cross-remain- 
ers,  unless  the  Court  see  any  thing  in  the  will  which  shews  that  the  testator 
meant  otherwise.  But  if  cross-remainders  are  to  be  implied  between  more 
than  too,  then  the  Cofirt  must  look  to  the  will  to  see  if  there  be  any  words 
from  whence  such  an  intent  is  to  be  collected,  in  order  to  rebut  the  presump* 
tion  of  a  contrary  intent.  Here  the  testator  devises  to  the  younger  children 
of  M.  F,  and  the  heirs  of  their  respective  body  and  bodies,  to  hold  as  tenants 
in  common,  Sec,  and  the  word  respective  is  relied  on  as  shewing  an  intention 
to  sever  the  title,  and  against  cross-remainders.  But  where  would  have  been 
the  difference  if  he  had  omitted  the  word  respective  ?  It  has  no  effect  beyond 
giving  an  estate  in  severalty  to  each  of  the  vounger  children  and  their  heirs, 
as  tenants  in  common,  which  would  equally  nave  been  effected  by  the  tenancy 
in  common  without  the  use  of  the  word  respective.  Therefore,  unless  the 
use  of  that  word  shew  a  different  intent  in  the  testator,  I  cannot  distinguish 
this  case  from  any  other  where  it  was  omitted  in  a  devise  of  the  same  kind. 
The  Court,  however,  have  been  pressed  with  former  decisions  where  stress 
was  laid  upon  that  word,  as,  in  Davenport  v.  Oldis,  and  Comber  v.  HUl ;  and 
with  subsequent  cases  in  which  the  former  were  recognized.  Of  the  latter  it 
is  sufficient  to  observe,  that  the  Judj^es  went  expressly  upon  the  apparent  in- 
tent of  the  testator;  and  it  was  a  ready  answer  to  give  to  the  former 
decisions,  that  they  were  distinguishable  from  the  cases  then  before  them  in 
having  the  word  respective.  But  all  the  later  decisions  establish  the  princif^e, 
that  cross-remainders  may  be  raised  by  implication  even  between  more  than 
two,  where  the  intent  is  clear  to  that  purpose.  Now  I  collect  such  an  intent 
in  the  present  case  from  the  limitation  to  all  and  every  the  younger  children, 
and  the  heirs  of  their  bodies,  if  more  than  one,  as  tenants  in  common  ;  i(  only 
one,  to  such  oTily  child,  and  the  heirs  of  his  or  her  body,  and  in  default  of 
such  issue  then  over :  and  in  the  subsequent  part,  where  he  foresees  the  pos- 
sibility of  all  the  children  dying  without  issue,  the  testator  divides  the  estate 
amongst  different  branches  of  His  family  ;  which  shews  that  till  that  period 
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he  intended  that  it  should  go  over  entire.  Therefore,  without  hreaking  into 
any  rule  of  law,  I  think  the  intention  so  plain  as  to  rehut  the  presumption 
against  cross  remainders ;  and  where  such  an  intent  is  apparent,  the  rule  of 
law  is  to  raise  cross-remainders. 

Postea  to  the  Defendant(a)(l). 


The  King  v.  The  Inhabitants  of  Ferry  Frystone,  other- 
wise Ferrybridge. 

2  East  64.    Nov.  14»  1801. 

Neither  the  beaiMy  of  a  pauper  who  b  dead,  oor  hit  exparte  examiDatioa  id  writing  taken  on 
oath  before  two  magiitratea,  toachiog  bk  setliemeot,  are  admiMible  evideoce  of  lach 
settlement. 

TWO  justices  by  an  order  removed  Catherine  HUl,  the  wife  of  John  Hill 
deceased,  and  her  four  children  by  name,  from  the  township  of  Leeds 
to  the  township  of  Ferry  Frystone^  both  in  the  West  Riding  of  the  county  of 
York,  The  Sessions  on  appeal  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  on  a  case  stating ;  that  upon  hearing  of  the  appeal  the  respondents 
in  support  of  the  order  of  removal  produced  the  pauper  Catherine  Hill  as  a 
witness ;  who  deposed,  **  that  she  was  the  widow  of  John  Hill,  and  that  she  had 
heard  the  said  J.  Hill  in  his  lifetime  say,  that  his  settlement  was  at  Ferry' 
bridge,  which  he  said  he  gamed  by  hiring  with  and  serving  one  /.  HawkS' 
heady  a  bricklayer  in  Ferrybridge,  for  a  year."  The  respondents  then  gave 
in  evidence  the  examination,  of  which  the  following  is  a  copy  :  '*  East  Riding 
of  the  county  of  York, — The  examination  of  John  Hill,  late  in  the  rojral  ar- 
tillery, now  residing  at  Kilnwick  in  the  said  Riding,  taken  upon  oath  this  15th 
day  of  April,  178S ;'  who  saith,  that  his  legal  settlement  is  at  Ferrybridge  ; 
that  he  acquired  the  same  by  servitude,  namely,  by  being  hired  for  one  whole 
year,  and  serving  the  said  year  with  /.  H  bricklayer  of  Ferrybridge  ;  and 
that  he  hath  not  gained  any  legal  settlement  elsewhere  since  to  the  best  of  his 
knowledge  and  belief."  (Signed  and  attested.)  No  proceedings  were  had  in 
consequence  of  this  examination  until  the  order  of  removal,  which  is  the  sub- 
ject of  this  appeal,  was  applied  for  and  made.  The  respondents  did  not  offer 
any  other  evidence  than  what  is  above  stated  in  support  of  the  order  of  remo- 
val ;  upon  which  the  counsel  for  the  appellants  objected  both  to  the  admissi- 
bility of  the  testimony  of  the  said  Catherine  Hill  so  given  by  her  as  afore- 
said, and  also  of  the  said  examination  in  evidence.  The  Sessions,  however, 
thinking  the  evidence  above  stated  to  be  sufficient  proof  of  the  pauper's  settle- 
ment in  Ferrybridge,  confirmed  the  order,  subject  to  the  opinion  of  this  court. 
It  was  afterwards  certified,  that  Ferry  Frystone  and  Ferrybridge  are  one  and 
the  same  township. 

Topping  and  Heyivood,  in  support  of  the  order  of  Sessions,  (after  an  inef- 
fectual application  to  have  the  case  sent  down  to  be  re-heard  by  the  Sessions,) 
Said,  that  they  could  not  add  any  thing  to  the  argument  of  Mr.  Justice  Buller 
in  the  case  of  The  King  v.  Eristvell,  3  Term  Rep.  707.  712,  in  support  of  the 
admissibility  of  the  evidence. 

Christian,  contra,  was  stopped  by  the  Court. 

Lord  Kenyon,  C.  J.  The  point  upon  which  the  Court  wer^  divided  in 
opinion,  in  the  case  of  The  King  v.  Eriswetl,  has  been  since  considered  to  be 

(a)  Vide  cases  oo  cross  reroninders  collected  in  Mr.  Serjeant  Williamt*  note  on  Cook  v. 
Gerard,  I  Saond.  185  To  which  may  be  added  Doe  v.  Cooper,  1  Cast*s  Rep.  229,  and 
Doev.  fVorttley,  lb,  416,  [Also  Roe  d.  Wren  4*  al,  ▼.  Clayton,  6  Ea§l  628.  Doe  d. 
Gorgee  ^  al  v.  Webb,  1  Taun.  234.] 

(1)  [See  note  to  1  East  416.     Doe  v.  TrorW«y.— W.] 
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so  clear  against  the  admissibility  of  the  evidence  either  as  to  the  hearsay  of 
the  pauper  or  his  examination  in  writing,  that  it  was  abandoned  by  the  coun- 
sel at  the  bar  in  the  case  of  The  King  v.  Nuneham  Courtney^  1  East's  Rep. 
373,  without  argument.  It  is  true,  there  was  no  evidence  there  that  the  pau- 
per, whose  examination  had  been  admitted  in  evidence,  was  dead  :  but  our 
opinion  against  the  general  doctrine  laid  down  by  the  two  Judges  who  sup- 
ported the  reception  of  the  evidence  in  the  former  case  was  pretty  broadly 
hinted.  And  to  be  sure,  that  point  may  now  be  considered  to  be  at  rest. 
Per  Curiam^  Both  orders  quashed(a). 


Davidson  v.  Mo  Scrop. 

2  Eait,  66.    Not.  17,  1801. 

The  cnitom  to  swear  the  jarora  at  one  court  leet  to  incjnire,  and  retnrn  their  pretentineDta  ai 
the  next  court,  is  bad  in  law. 

IN  replevin  the  defendant  made  cognizance  as  bailiff  of  Sir  James  Graham, 
Bart,  and  justified,  1st,  That  the  locus  in  quo  from  time  immemorial  has  been 
within,  and  part  and  parcel  of,  the  manor  of  Nichol  Forest,  in  the  county  of 
Cumberland,  of  which  Sir  James  was  seised  in  his  demesne  as  of  fee :  and 
that  from  time  immemorial  the  lords  of  the  manor  have  been  used  and  ac- 
customed to  hold  a  court  leet  and  view  of  frankpledge  within  the  manor 
twic«  a  year,  ^.  of  all  the  inhabitants  and  resiants  within  the  manor  before 
the  steward,  &c.  That  the  plaintiff,  before  and  at  the  time  of  holding  the 
court  after-mentioned,  and  from  thence  continually  and  at  the  time  when,  dec. 
was,  and  from  thence  continually  hitherto,  has  been,  and  still  is,  an  inhabi- 
tant and  resiant  within  the  manor,  and  subject  to  the  jurisdiction  of  the  said 
court :  and  that  before  the  said  time  when,  &c.  and  whilst  Sir  James  was  so 
seised,  9kc.  and  whilst  the  plaintiff  so  was  an  inhabitant  and  resiant,  &c.  and 
before  the  holding  of  the  said  court  aftermentioned,  viz.  on  28th  September 
1800,  due  notice  was  given  to  the  inhabitants  and  resiants  within  the  manor 
to  appear  at  the  then  next  court  leet,  &c.  within  one  month  after  Michaelmas, 
&c.  viz.  on  1st  October  1800,  to  do  suit  and  service  there  :  that  on  .the  said 
1st  of  October,  a  court  leet  and  view  of  frankpledge  was  in  due  manner  and 
form  holden  in  and  for  the  manor  before  the  steward,  according  to  the  custom, 
&c.  at  which  court  the  plaintiff,  so  being  such  inhabitant  and  resiant  as  afore- 
said, though  called,  did  not  appear,  but  made  default ;  whereupon  the  plain- 
tiff was  then  and  there  hy  the  said  steward  in  the  said  court  fined  40;.  for 
his  said  default,  whereof  he  had  due  notice,  &c.  but  though  demanded^  has 
refused  to  pay  the  said  40*.,  wherefore  the  defendant  distrained,  &c.  The 
second  cognizance  stated  in  like  manner,  that  Sir  James  Graham  was  seised 
of  the  manor,  and  had  a  prescriptive  right  to  hold  a  court  leet  and  view  pf  the 
frankpledge  twice  a  year,  within  a  month  after  Easter  and  Michaelmas,  of  all 
the  inhabitants  and  resiants  within  the  manor,  before  the  steward,  &c.  And 
it  further  stated  an  immemorial  custom  within  the  manor,  that  the  jurors 
sworn  in  every  court  leet  and  view  of  frankpledge  so  holden,  &c.  have  been 
and  ought  to  be  charged  and  sworn  in  the  said  court  to  inquiie  into  and  pre- 
sent those  things  which  to  the  said  court  belong,  6cc.  and  to  return  such  their 
preMewtment  at  the  then  next  ^ourt  to  be  holden,  &c.  and  in  default  of  their  so 
doing,  the  steward  of  the  said  next  court  has,  during  all  the  time  aforesaid, 
been  used  and  accustomed,  and  of  right  ought  to  set  a  certain  reasonable  fine 
upon  every  mich  juror  making  such  default  for  the  use  of  the  lord,  &c. 
and   then  set  forth  another  immemorial  custom  to  distrain  for  such   fine. 

{a)  Vide  Hex  ▼.  Ckadderton^  ante,  2t,  and  Hex  v.  JtbtrgwUlyt  poet  68.  [Abo  Mes  v. 
£rtl4,aEaat,688.] 
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It  then  averred,  that  the  plaintiff,  before  and  at  the  time  of  holding 
the  court  afler-mentioned,  and  from  thence  continually,  and  at  the  said 
time  when,  &c.  was  and  still  is  an  inhabitant  and  resiant .  within  the  ma^ 
nor,  and  subject  to  the  jurisdiction  of  the  said  court ;  and  that  whilst  he  was 
such  inhabitant,  and  resiant,  viz.  on  ^he  16th  April  1800,  (within  a  month  af- 
ter Easter),  a  court  leet  and  view  of  frankpledge  of  the  inhabitants  and  resi- 
ants  within  the  manor  was  holden  in  and  for  the  same,  before  the  steward, 
according  to  the  custom,  &c.  at  which  said  court  the  plaintiff,  so  being  such 
inhabitant  and  resiant,  appeared,  Sec.  and  was  then  and  there,  with  the  rest 
of  the  jurors  present,  duly  sworn  and  charged  to  inquire  into  and  present, 
&c.  and  to  return  such  presentments  at  the  court  then  next  to  be  holden  in  and 
for  the  manor,  &c.  That  afterwards,  viz.  on  28th  September  1800,  due 
notice  was  given  to  the  inhabitants  and  resiant,  ^.  to  appear  at  the  then 
court  leet,  ^.  within  a  month  after  Michaelmas,  ice.  viz.  on  1st  October  1800, 
and  that  on  the  said  1st  October,  the  said  court  was  holden  before  the  stew- 
ard, Jcc.  being  the  next  court,  &c.  after  the  plaintiff  was  so  sworn  and  charg- 
ed as  aforesaid;  at  which  said  last  mentioned  court  the  said  plaintiff  so  being 
such  inhabitant  and  resiant  as  aforesaid,  and  having  been  so  sworn  and 
charged  as  aforesaid,  though  called,  did  not  appear  to  return  any  present" 
ments  or  to  do  suit  and  service  there,  but  therein  made  default ;  whereupon 
he  was  then  and  there  by  the  said  steward,  in  the  said  court,  according  to  the 
said  custom,  fined  40^.  for  the  use  of  the  lord,  &c.  for  his  said  default;  (the 
said  fine  then  and  there  being  a  reasonable  fine  on  the  said  occasion)  whereof 
the  plaintiff  had  notice ;  but  though  required,  has  refused  to  pay  the  same, 
&c.  wherefore  the  defendant,  as  bailiff,  &c.  destrained,  &c. 

To  this  the  plaintiff  demurred,  and  assigned  for  special  cause  as  to  the  first 
cognizance,  that  it  does  not  therein  appear  that  the  said  fine  of  40^.  was  a  rea- 
sonable fine  on  that  occasion.  'And  as  to  the  second  cognizance,  that  it  is  not 
alleged  that  any  of  the  rest  of  the  jurors,  who,  beside  the  plaintiff,  are  alleged 
to  have  been  sworn  and  charged  at  the  court  therein  first-mentioned  to  have 
been  holden,  were  resiants  or  inhabitants  within  the  manor  at  the  time  of 
holding  the  court  therein  lastly-mentioned  ;  so  as  that  it  might  appear  that 
there  were  a  proper  or  sufficient  number  of  the  jurors  who  were  sworn  at  the 
said  first  court,  resiant  and  inhabitant  within  the  manor,  to  make  any  present- 
ments at  the  last-mentioned  court,  &c.,  and  also,  for  that  it  does  not  appear 
by  the  said  cognizance  that  any  presentments  were  in  fact  omitted  at  the  last- 
mentioned  court,  &c.  or  that  there  was  any  default  in  any  presentments  being  , 
made  at  such  court.     And  also  the  general  causes  of  demurrer  were  assigned 

Littledale,  who  argued  in  support  of  the  demurrer,  did  not  touch  upon  the 
special  causes  assigned  against  the  second  cognizance,  but  objected  as  to  the 
first  cognizance,  that  the, steward  of  a  court  leet  has  no  authority  to  impose  a 
fine  for  the  non-attendance  of  a  suitor :  but  according  to  Hall  v.  Turbett,  Gro. 
Eliz.  241,  there  ought  first  to  have  been  a  presentment.  And  by  the  same 
case,  the  party  should  rather  be  amerced  than  tined ;  for  if  the  fine  be  too 
grievous  he  has  no  remedy ;  but  for  amerciaments  a  moderata  misericordia 
lieth.  And  the  distinction  is  talcen  in  Grisley's  case,  8  Co.  38  b.  and  Sav.  93, 
tliat  as  to  contempts  and  disturbances  in  the  court,  as  by  refusal  to  be  sworn,  it 
being  a  court  of  record,  the  steward  as  judge  may  set  a  reasonable  fine ;  but  for 
acts  or  offences  out  of  court,  the  party  ought  to  be  presented  and  amerced  by  the 
jury.  Bro.  tit.  Leete,  &c.  pi.  29.  1  Roll.  Abr.  219.  &Dy.  211.  b.,  also  notice 
the  like  cases  in  which  the  steward  may  fine :  and  the  doctrine  laid  down  in 
Godfrey's  case,  11  Co.  42.  44,  and  1  Roll.  R.  73,  is  to  the  same  purpose  : 
where  it  is  also  said,  that  the  fine  must  be  reasonable  ;  (which  is  confirmed 
by  4  Inst.  261,)  and  if  unreasonable,  it  may  be  avoided  by  plea.  Wherefore 
it  seems  that  it  ought  to  have  been  averred  here  to  be  a  reasonable  fine,  that 
issue  might  have  been  taken  on  it.  [Lawrence,  J.  There  are  precedents  of 
pleading  in  Co.  Entr.  571, 572,  where  there  is  no  averment  of  the  reasonable- 
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ness  of  the  fine:  B,ni  in  Godjrey^s  case  ii  is  said,  that  the  justices  are  to 
judge  of  the  reasonableness  of  the  fine.]  Perhaps  it  might  he  good  on  gen- 
eral demurrer.  As  to  the  second  cognizance,  there  are  three  objections ;  1. 
It  goes  to  compel  every  person  who  attended  at  one  court  to  attend  at  the  sub- 
sequent court,  and  so  on  at  the  succeeding  courts,  whether  or  not  they  con- 
tinue resiants  within  the  manor. .  2.  It  is  a  custom  against  the  policy  of  the 
law,  and  the  due  administration  of  justice,  that  the  jury  should  be  charged  at 
one  court  leet,  and  make  their  presentments  at  another.  3.  It  is  void  as  em- 
powering the  steward  to  impose  a  fine  for  non-attendance  at  the  subsequent 
court,  when  by  law  he  can  have  no  such  authority.  1.  None  but  resiants 
are  required  to  attend  courts  leet ;  and  at  common  law  none  are  to  attend  for 
lands  holden  within  the  manor :  because  it  is  a  personal  service,  and  not'by 
reason  of  temire.  Dali.  Off.  of  Sheriff,  387.  2  Hawk.  Ch.  10.  s.  2.  12.'  2 
Inst.  99.  122.  Fitz.  N.  B.  160,  4to  Edit/  373.  Besides  a  custom  to  com- 
pel persons  not  resiants  to  attend  is  unreasonable,  because  it  either  has  the 
effect  of  obliging  theni  to  continual  residence,  or  it  subjects  them  to  great  in- 
convenience and  expense  in  coming  from  a  distance.  And  this  attendance 
would  be  without  intermission  after  it  once  commenced  ;  for  at  each  court  the 
same  persons  would  be  sworn  to  attend  at  the  ensuing  court.  The  unreason- 
ableness of  such  a  custom  is  still  more  apparent  if,  as  is  said  in  1  Rol.  Abr. 
542,  the  steward  may,  in  case  of  a  deficiency  of  resiants,  compel  a  sojourner, 
or  even  a  stranger  accidentally  passing  by,  to  be  sworn  of  the  jury.  2.  It  is 
contrary  to  the  rule  and  practice  of  all  courts  in  the  realm,  that  jurors  should 
be  sworn  at  one  court  to  attend  and  make  their  presentments  at  another ;  but 
they  ought  to  inquire  immediately  after  they  are  sworn.  If  it  werq  otherwise, 
it  would  expose  tne  jurors  to  be  tampered  with  or  infiuended,  and  to  engage 
in  corrupt  practices,  detrimental  to  the  general  administration  of  justice.  It  is 
in  direct  contravention  to  the  statute  of  Westminster  2.  (13  Ed.  1,)  c.  13,(a) 
which  directs  all  indictments,  6cc,  to  be  by  twelve  jurors  at  least :  whereas,  if 
the  indictments  were  not  to  be  found  till  the  next  court  after  the  jury  were  sworn, 
there  may  not  be  twelve  left  to  make  them.  The  court  is  comprised  of  the  stew- 
ard and  jurors,  the  latter  of  whom  being  a  fluctuating  body,  as  soon  as  the 
court  ends  the  jurors  are  necessanly  fiincti  officio.  This  then  being  laid  as  a 
custom  not  merely  to  adjourn  the  same  court  from  day  to  day,  but  to  adjourn 
from  one  court  to  another,  tends  to  perpetuate  the  jury,  and  render  them  a 
pehnanent  body  at  the  will  of  the  steward.  In  the  Duke  of  Bedford  v.  Alcock^ 
1  Wils.  248,  a  custom  stated  for  aleconners  sworn  at  one  court  to  examine  the 
weight  of  bakers*  bread,  and  present  offenders  at  the  next,  was  objected  to ; 
but  the  case  went  off  on  another  point.  The  same  point  was  doubted  in  Moore 
y.  Wicker,  Andr.  47,  Probyn  and  Ckapplet  Js.  thought  that  the  jurisdiction  of 
a  leet  jury,  like  that  of  a  mnd  jury,  was  confined  to  things  happening  before 
their  swearing,  or  during  their  sitting.  3.  The  steward  having  no  power  by 
general  law  to  impose  a  fine  for  any  offence  committed  out  of  court,  a  custom 
to  enable  him  to  do  that  which  the  law  denies  him  on  account  of  the  grievance 
to  the  subject,  is  void.  The  lord  of  the  leet  can  only  claim  by  grant  or  pre- 
scription, which  supposes  a  grant ;  and  the  king  can  only  grant  such  powers 
as  are  permitted  by  the  law  in  that  respect.  As  the  king  could  not  grant 
such  a  power  o^  imposing  fines  to  the  sheriff  for  the  public  use,  a  fortiori^  he 
could  not  make  such  a  grant  to  and  for  his  private  use.  '  This  is  not  a  custom 
arising  out  of  the  tenure  of  lands  to  which  arbitrary  conditions  may  be  annex- 
ed at  the  will  of  the  grantor,  but  is  claimed  in  respect  of  mere  resiancy. 

Wodd,  contra,  as  to  the  first  cognizance,  admitted  that  the  case  of  Hall  v. 
Turbett,  Cro.  Eliz.  241,  if  law»  was  decisive  against  it :  but  observed  that 
tbe  distinction  taken  there  did  not  apply  to  the  case  :  for  when  the  juror  is 

(a)  Tbi«  itatata  extendi  only  to  eoch  offencei  for  which  the  party  may  be  impriaobed. 
CMrook  V.  Elliott^  8  Burr.  1861. 
Vol.  I.  46 
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called  in  court  and  does  not  appear,  that  is  a  fact  which  passes  in  the  stewardls 
presence  in  court,  and  therefore  seems  rather  to  fall  within  that  class  of  cases 
where  he  may  impose  a  fine,  inasmuch  as  he  does  not  require  to  be  inforjned 
of  any  fact  W  the  jury.  Here  the  party  is  stated  to  have  been  a  resiant  dur- 
ing the  whole  time,  and  therefore  the  arguments  which  have  been  urged 
against  the  reasonableness  of  the  custom  with  regard  to  non-resiants  do  not 
apply.  The  reasonableness  of  the  fine  is  not  cognizable  by  the  jury,  but  by 
the  court,  according  to  the  authority  of  Godfrrtft  case,  before  referred  to.  if 
it  be  unreasonable,  the  steward  is  subject  to  a  criminal  prosecution ;  but  that 

auestion  cannot  be  tried  collaterally  in  a  civil  action.  At  any  rate,  however, 
lere  is  no  objection  on  that  score  to  the  second  cognziance,  where  the  fine  is 
averred  to  be  reasonable.  The  general  objection  does  indeed  apply  also  to 
the  second  cognizance.  There  is  no  case  m  point  "which  determines  that  a 
custom  to  swear  jurors  at  one  qourt  to  make  presentments  at  the  next  is  bad  in 
law :  the  practice  is  not  unfrequent  to  do  so :  and  it  is  reasonable,  inasmuch 
as  it  gives  the  jui^  more  time  for  deliberation. 

Lord  Kenyow,  C.  J,  I  never  heard  of  such  a  practice  prevailing.  The 
case  of  the  Dukt  of  Bedford  V.  Alcock,  where  something  of  the  kind  was 
stated,  went  off  on  the  count  for  the  mutuatus,  which  got  rid  of  the  question. 
The  convenience  oif  the  thing  is  much  the  other  way.  It  would  open  a  door 
to  great  abuses. .  Besides,  as  far  as  these  courts  are  of  any  use  at  the  present 
day,  it  is  to  return  small  offences,  such  as  require  immediate  attention  and  re- 
dress. And  if  grand  juries  inquiring  for  a  whole  country  are  presumed  to' be, 
and  prove  themselves  comnetent  to  make  their  presentments  at  the  same  courts 
at  which  they  are  sworn,  mere  seems  no  reason  why  a  jurisdiction  of  so  much 
less  moment  should  require  longer  time  for  deliberation.  Upon  the  whole,  I 
see  no  colour  for  supporting  such  a  custom. 
Pbt  Curiam,  Judgment  for  the  Plaintiff. 


The  King  v.  The  Inhabitants  of  Abergwilly. 

2EBat,6S.    Not.  18,1801. 

Ab  •!  parte  eiaiDiiiation  in  writhw  .oTa  paaper  tonchng  hit  ■ettleooent  cannot  be  recoivad 
in  evidence  of  an^h  aeulement,  thoagb  be  be  dead. 

TWO  Justices  by  an  order  removed  Ann,  the  widow  of  Benjamin  JoneSf 
deecased,  and  her  children  by  ftame,  from  the  borough  of  Netvport,  in  the  county 
of  Monmouth  to  the  parish  of  AbergwUly,  in  the  county  of  Carmarthen, 
The  sessions,  on  appeal  confirmed  the  order,  subject  to  the  opinion  of  this 
court  on  a  cose ;  setting  forth,  in  the  first  place,  the  examination  of  AnnJoneB, 
taken  before  two  magistrates,  upon  which  the  order  of  removal  was  founded  ; 
in  which  examination  it  was  stated,  "  that  her  husband  informed  her  after  their 
"  marriage,  that  his  last  legal  settlement  was  then  in  the  parish  of  AbergunUy, 
"  by  liiring  and  service  by  the  year  to  one  /.  H,  there."  (Which  was  the  only 
matter  touching  the  settlement  in  AhergwiUy.)  The  case  then  stated,  that 
upon  the  trial  of  the  appeal,  the  pauper,  Ann  Jones,  upon  her  examination  in 
court,  denied  having  ever  heard  her  husband  say  where  he  was  a  parishioner ; 
upoii  which  the  court  resorted  to  a  written  examination  of  the  husband's,  taken 
before  two  magistrates,  soon  after  his  marriage,  but  which,  in  the  opinion  of 
the  c5urt,  was  never  acted  upon  in  any  manner  until  the  hearing  of  the  appeal. 
In  that  examination  (which  was  set  forth  verbatim  in  the  case)  the  husband 
swore  to  a  settlement  in  Abergwilly,  by  hiring  for  a  year,  and  service  there  for 
a  much  longer  period,  with  Jl.  H. ;  and  that  he  had  done  no  other  act  to  gain 
a  settlement  elsewhere.  It  was  contended  on  the  part  of  the  appellants,  that 
the  court  ought  not  to  have  resorted  to  the  examination  either  oi  the  husband, 
who  was  dead,  or  .of  the  pauper  herself. 
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Abbottt  who  was  to  bave  argued  in  support  of  the  order  of  sessions,  admitted 
that  it  could  not  be  supported  after  the  recent  determination  of  the  court(a) 
against  the  admifisibjlity  of  that  species  of  et^ideoc^  upon  which  the-  court 
had  formerly  been  divided  in  opinion  in  the  case  of  Tne  King  v.  Erisioell : 
3  Term  Rep.  707,  and  against  the  reception  of  which  evidence  the  present 
judges  of  the  court  had  intimated  a  strong  opinion  in  R.  v.  Nuneham  Court* 
ney(b). 

The  Court  assenting,  the  rule  wbb  made  absolute  foi  quashing  both.  Qp*- 
ders(l).  . 

Gibbs  and  Milla  in  support  of  the  rule. 


The  King  v.  The  Inhabitants  of  Wantage. 

2  East,  68.    Nov.  18,  1801. 

A  carete  ofBciatiog  hi  a  parkb  for  abovo  a  year,  voder  the  bishop*i  lieeaee  to  perform  the  ol!> 
fiee  of  corate,  at  a  certain  annual  ttipend,  u  yet  not  inch  an  annnnl  officer  aflju-entitlodto 
a  ■ettlement  by  Tirtne  of  the  atat.  8  W.  8.  o.  11.  a.  6. 

TWO  justices,  by  an  order,  removed  Bobett  Puzey^  clerk,  from  the 
township- 01  Wantage  to  the  parish  of  East  Lockinge^  both  in  the*  county  of 
Berks.  • 

On  appeal  to  the  sessions,  a  case  was  reserved,  stating,  that  in  the  year 
1784,  R,  Puzey,  clerk,  was  nominated  by  the  then*  nector  of  the  parish  and 
parish  church  of  East  Lockinge  to  be  curate  of  the  same,  and  was  licensed  to 
perform  the  office(c)  of  curate  in  the  said  parish  'and  parish  church  by  the 
then  bishop  of  the  diocese,  who  assigned  to  him  the  yearly  stipend  of  452. (i). 

That  the  pauper  entered  on  the  said  curacy  in  the  same  year,  and  perfoixn- 
ed  the  duties  thereof  for  six  years,  during  which  tinxe  he  resided  in  the  par- 
sonage house  within  the  said  parish,  and  that  he  gained  no  subsequent  settle- 
ment. The  .i^essions  were  of  opinion  .that  this  was  no  service  of  an  &]inual' 
public  office  or  charge  under  the  act,  and  quashed  the  order  of  removal. sub- 
ject to  the  opinion  of  this  court  on  the  above,  case. . 

When  the  case  was  called  on,  Lord  Kenyon,  G.  J.  said,  that  it  was  impossi- 
ble to  argue  against  the  conclusion  which  the  sessions  had  drawn.  There 
was  no  pretence  to  say,  that  this  was  an  office  within  the  meaning  of  the  act 
of  King  William^  3  W.  3.  c.  11.  s.  6,  the  executing  of  which  for  a  year  would 
give  a  settlement.  That  statute  was  evidently  intended  to  be  confined  to  infe- 
rior annual  officers,  such  as  constables  and  the  like,  known  to  the  parish ;  and 
though  in  some  instances,  the  construction  had  been  carried  further,  yet  he 
was  not  inclined  to  extend  it  to  cases  still  further  from  the  contemplation  of 
the  legislature. 

Gibbs  and  Saxton  in  support  of  the  order  of  sessions. 

Const,  contra,  referred  to  neUington  v.  Oi«r,  Burr.  S.  C.  746,  where  though 
the  settlement  was  denied,  yet  the  court  did  not  appear  to  proceed  so  much  on 
the  ground  that  thq  curate  himself  would  not  have  been  considered  as-  an  an- 
nual officer  within  the  parish,  as  that  the  sequestrator,  whose  settlement  was 
in  question,  was  merely  a  deputy,  whose  function  might  be  determined  at  any 
time. 
^er  Curiam,  Order  of  Sessions  confirmed. 

(a>  In  R.  ▼.  Ferry  Fryitont^  ante,  64.  {b)  Ante,  1  vol.  878. 

(1)  Vide  The  Eing  ▼.  The  InhabitanU  of  Erith,  8  Eaat  889. 

(c)  The  bishop*B  licence,  which  accompanied  the  caae,  anthorisea  the  party  dnring  plena- 
«re  **  to  perfomi  the  office  of  cnrate  ip  the  pariah,  8cc.  in  reading  the  Common  Prayer  and 
**  performing  other  eccleiiaatjcal  dntiea  belonging  to  the  laid  office  according  to  the  form  pre- 
**  ecribed  in  the  book  of  Common  Prayer,"  &c. 

id)  This  b  by  vtrtae  of  the  aCat  12  Aan.  at  2,  c.18. 
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The  King  v.  The  Inhabitants  of  Moor  Ciitchell. 

2  EaiA,  66.    Nov.  18»  1801. 

Where  two  coaDtiet  have  boon  mentioDed  to  tbe  anteeodeot  put  of  an  order  of  removal,  the 
jneticea  making  the  order  mmt  atate  themaelvee  to  be  joaticee  of  the  proper  coontj;  and  it 
M  not  enough  to  deacribe  themaelvea  josticea  of  the  peace  in  and  for  the  utid  eannty^  al- 
iEoagh  the  proper  coaoty  were  named  in  the  margin,  and  were  alio  named  laat  before  aoch 
deacription  of  the  joaticea. 

TWO  justices,  by  an  order,  removed  D.  Spearing,  his  wife  and  children, 
from  the  parish  of  Vanhead  St,  Mary,  in  the  county  of  WUts  to  the  parish  of 
Moor  CritcheU,  in  the  county  of  Dorset.  The  sessions,  on  appeal,  confirmed 
the  order.  But  both  orders  being  removed  by  certiorari  into  this  court,  a 
rule  was  obtained,  calling  on  the  parish  officers  of  Ifonhead  St.  Mary  to  shew 
cause  why  they  should  not  be  quashed  for  a  default  of  jurisdiction  in  the  mag- 
istrates making  the  original  onler  apparent  upon  the  face  of  it,  in  not  stating 
them  to  be  justices  of  the  peace  of  the  county  of  WUts.  -The  order  was  in 
this  form :  "  WUts,  to  wit. — To  the  churchwardens  and  overseers  of  the  poor 
"  of  the  parish  of  Donhead  St.  Mary,  in  the  county  of  Wilts,  aforesaid,  to  re- 
"  move  and  convey,  and  iq  the  churchwardens  and  overseers  of  the  poor  of 
**  the  parish  of  Moor  Critchell,  in  the  county  of  Dorset,  to  receive  ;  these. — 
**  Whereas,  complaint  hath  been  made  by  you,  the  churchwardens,  &;c.  of 
**  Donhead  St,  Mary,  in  the  county  of  Wilts,' aforesaid,  unto  us  whose  hands 
*<  and  seals  are  hereunto  subscribed  and  set,  beiiig  two  of  his  Majesty^s  justices 
"  of  the  peace,  in  ^nd  for  the  said  county,  (one  whereof  is  of  the  quorum,) 
'*  that  D.  Spearing,  ice.  are  come  to  inhabit,  &c.  (pursuing  the  usual  form 
"  of  such  orders)." 

Borough  and  Cowherd  now  shewed  pause,  and  contended,  1st,  that  the 
words — ''^  justices  of  the  peace  in  and  for  the  said  county, ^^  must  have  refer- 
ence to  the  county  in  the  margin,  which  js  Wilts :  ddly.  That  it  has  reference 
in  grammatical  .construction  to  the  last  antecedent  county  mentioned,  which  is 
also  Wilts.  And  further.  That  from  the  whole  scope  of  the  order,  it  appears 
that  it  could  only  have  been  made  by  magistrates  of  Wilts,  and  not  of  Dor* 
set.     But, 

The  Court  were  clearly  of  opinion,  that  the  objection  was  fatal(a).  It 
oi<ght  expressly  to  appear  that  the  justices  had  jurisdiction  to  make  the  order, 
and  therefore  there  having  been  two  counties  mentioned  before,  they  ought 
to  have  stated  of  which  county  they  were  justices.  But  Lord  Kenyon,  C.  J. 
added  his  regret  that  the  objection  had  been  taken,  as  the  decision  would  con- 
clude nothing ;  for  the  court  would  direct  a  q)ecial  entry  to  be  made,  in  order 
to  denote  that  the  orders  were  quashed  for  want  of  form.  And  that  it  was  to 
be  lamented  that  the  stat.  5th  Geo.  2.  c.  19)  which  was  intended  to  give  the 
justices  in  sessions  a  power  of  amending  orders  of  removi^  which  were  defec- 
tive in  point  of  form,  had,  by  the  construction  which  had  been  put  upon  it, 
been  rendered  a  dead  letter,  as  all  defects  of  this  sort  had  been  considered  to 
be  matters  of  substance,  and  not  of  form. 

Gibhs  and  Dampier  were  to  have  argued  in  support  of  the  rule. 

Rule  absolute. 

(a)  Vide  H.  v.  flIipiMy.  Bnrr.  8.  C.  28,  and  R.  v.  Cfti/Mrieofofi,  8  Term  Rep.  178. 


IN  THE  FOBTT-SECOND  TEAS  OF  GEORGE  IIL       8M 
The  King  v.  Tbe  InhabitalitB  of  Weobley. 

2  EaiA,  68.    Nov.  21,  1801. 

An  ezeiMmaii  who  wu  rated  for  hit  s^ary,  which  wai  in  &el  pttid  by  the  oolleetor  withost 
my  dedoetioB  from  the  Mhiry,  doee  not  therehy  give  a  eettlement 

TWO  justices  by  an  order  removed  H.  Williams,  Elizabeth  his  wife,  and 
their  two  children,  by  name,  from  the  parish  of  Weobletfy-in  the  county  of 
Hereford,  to  the  parisn  of  New  Radnor,  in  the  county  of  Radnor.\  The  Ses- 
sions on  appeal  quashed  the  order,  subject  to  the  opinion  of  this,  court  on  a 
case  stating:  That  the  pauper  H,  Williams  was  bom  in  the  parish  of  New 
Radnor,  and  being  formerly  an  officer  of  .excise,  was,  in  the  year  1790,  resi- 
dent in  that  capacity  in  the  borough  and  parish  of  Weobley;  and  during  such 
residence  was  nited  to  the  land  tax  in  that  parish  for  his  salary ;  which  was 
proved  by  the  production  of  the  land  tax  assessment ;  but  i\  appeared  by  the 
evidence  of  the  pauper,  that  he  never  paid  such  rate  himself,  or  any  rate  ;  the 
same  being  paid  by  the  collector  of  excise,  and  not  deducted  out  of  the  pau- 
per's salary.  The  Sessions  were  of  opinion  that  the  pauper  gained  a  settle* 
ment  in  Weobley  by  the  rating  and  p&yment  as  before  stated. 

Gibbs,  in  support  of  the  original  order,  said,  that  it  was  clear  that  a  person 
must  pay  as  well  as  be  rated  in  order  to  gain  a  settlement ;  and  here  the  pau- 
per, though  rated,  had  not  paid  either  in  fact  by  his  own  hand,  or  construc- 
tively by.  the  hand  of  another ;  for  the  payment  made  by  the  collector  was  not 
deducted  out  of  the  pauper's  salary. 

Garrow,  in  support  of  the  order  of  sessions,  contended,  that  this  was  in  ef- 
fect a  payment  by  the  pauper,  being  made  by  another  for  him,  and  as  his 
agent.  That  the  amount  not  having  been  deducted  from  the  pauper's  salary 
made  no  difference ;  for  whether  the  money  were  given  him  to  pay  for  him- 
self, or  were  voluntarily  paid  by  another  on  his  account  was  the  same  thing. 

Lord  Kewyoj*,  C.  J.  We  cannot  do  better  than  abide  by  the  act  of  par- 
liament, 3  W-  3.  c.  11.  s.  6,  which  requii:es  both  that  the  pauper  should  be  rat- 
ed, and  should  pay,  in  order  to  gain  a  settlement.  If  the  rate  had  been  paid 
by  him  through  the  medium  or  by  the  hands  of  another,  that  would  have  been 
a  payment  by  himself ;  but  here  he  neither  paid  it  mediately  or  immediately. 
He  was  not  affected  by  the  payment  at  all.  It  was  not  deducted  out  of  his 
salary,  nor  was  his  income  dimmished  by  it.  I  know  that  the  s^tule  in  ques- 
tion has  been  extended  by  construction  much  beyond  what  was  apparently  in- 
tended by  the  legislature.  It  has  been  decided,  that  being  rated  and  paying 
to  the  land  tax  will  gain  a  settlement,  though,  if  it  were  res  integra,  I  should 
rather  think  that  the  act  was  intended  to  be  confined  to  parish  rates.  How- 
ever, that  having  been  decided  otherwise,  I  shall  not  now  disturb  it.  But  this 
being  a  new  case,  where  the  pauper  neither  in  fact  paid  the  ilEite  himself,  nor 
constructively  by  the  hands  of  his  agent,  it  is  better  to  abide  by  the  letter  and 
true  spirit  of  the  statute,  and  to  hold  that  he  did  not  thereby  gain  a  settlemeht. 
Per  Curiam,  Order  of  Seasons  quashed. 
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The  Kkign.  Holland. 

2  Bwt,  70.    Not.  91,  1801. 

Where ar  fcmm of  eraatiBg froomfln  m ihoini lo have  boen  ooco  YOttod  iollw  h&iy  al  largo 
of  a  preteriptivo  oorporatioo,  tho  osaraHo  of  it  oaBoot-  boooataiiiod  io*  aaloct  part  of  the 
Bame  corporation  ooatinoed  by  ebartoni  ooder  other  nainea  of  inoorporation  ;  toere  being 
no  expreaa  grant  of  aueh  a  power  to  the  aeleet  body  bT  any  aeeh  cfamten,  lior  even  aay  bv- 
.  law  to  that  effect,  ereo  eoppoting  eneh  «  pgfwer  coald  be  tnotferred  by  a  by-law  frooi  the 
whole  to  a  part  of  the  aame  corporation  ;  althoogh  it  be  alated  in  the  plea  and  admitted  by 
the  demurrer,  that  the  aame  power  which  was  immemorially  exercised  by  the  whole  body 
down  to  the  period  of  the  granting  and  acoeptance  of  the  cfalartera  of  Jamm  1:  and  Charlu 
2.  had  been  since  thoee  cbarteca,  Ijtc.  continaally  exercised  by  the  select  body  in  qneetioay 
and  althoogh  soch  oharten  contained  a  confirmation  of  ail  former  priTilegea*  &o.  nnder 
whatoTor  namea  of  incorporaiioB  theretofore  enjoyed. 

AN  informatrdn  in  nature  of  quo  warranto  was  exhibited  against  the  defend* 
ant  for  claiming  and  exercising  the  office  of  freeman  of  the  borough  of  Oke* 
hampton  in  the  county  of  DevoUy  without  any  legal  warrant.  The  defendant 
pleaded,  that  Okekampton  is  an  ancient  borough,  consisting  of  an  indefinite 
number  of  freemen,  and  that  the  burgesses,  till  the  acceptance  of  the  charter 
of  James  the  First,  were  a  corpohttioh  by  prescription  under  various  names, 
viz.  "  the  burgesses  of  the  free  borough  of  O.,"  "  the  portreeve  and  common- 
alty gf  the  borough,"  &c.  and  "  the  mayor  and  burgesses  of  the  town  and  bor- 
ough," 6cc, ;  and  from  the  granting  of  the  said  charter  till  the  surrender  there- 
of by  the  name  of  ^  the  inayor  and  burgesses  of  the  town  and  borough,"  &c. 
and  from  such  surrender  until  the  charter  of  Charles  II„  by  the  name  of  '*  the 
mayor  and  burgesses  of  the  borough,"  &c. ;  and  since  then  by  the  same  name 
last  mentioned ;  and  during  all  the  time  there  have  been  an  indefinite  number 
of  freemen.  The  plea  then  set  forth  the  charter  of  the  21st  James  1st,  where- 
by he  granted  that  Okekampton  should  be  a  free  town  and  free  borough,  and 
a:  corporation,  by  the  name  of  the  mayor  and  burgesses  of  the  town  and  bor- 
ough of  O. ;  that  there  should  be  one  of  the  burgesses  to  be  called  mayor, 
eight  inhabitants  of  the  town  and  borough  called  principal  burgesses,  eight 
other  inhabitants  of  the  town  and  borough  or  precincts  called  assistants ;  that 
the  seven  principal  burgesses  (exclusive  of  the  mayor)  and  the  assistants 
should  be  the  common  council.  The  charter  then  proceeded  to  appoint  the  first 
mayor,  and  seven  others  as  principal  burgesses',  and  eight  assistants,  and  ap- 
pointed the  election  of  mayor  to  he  on  the  Monday  after  MichadmaSj  by  the 
former  mayor  nominating  two  of  the  principal  burgesses,  one  of  whom  should 
be  chosen  by  the  other-  principal  burgesses  not  named,  and  the  assistants,  or 
the  major  part  of  them,  and  should  hold  his  office  for  a  year  and  until  another 
mayor  was  chosen.  And  the  same  charter  contained  a  ratification  of  all  an- 
cient rights,  prescriptions,  customs,  privileges,  &c.  to  the  same  corporation,  un- 
der the  several  names  of  incorporation  before  mentioned.  The  plea  then  stated 
the  acceptance  of  the  charter.  And  that  afterwards,  in  the  34th  Gat.  2.  the 
same  was  surrendered,  and  such  surrender  enrolled ;  and  that  Charles  2d  by 
his  charter  in  the  36  Car.  2.  granted  them  to  be  a  corporation  by  the  same  name 
as  in  the  former  charter ;  and  that  one  of  th?  burgesses  should  be  mayor,  and 
that  there  should  be  eight  principal  burgesses  and  eight  assistants  (as  be- 
fore) who  should  altogether  (exclusive  of  the  one  principal  burgess  who  should 
he  mayor)  be  a  common  council  to  assist  the  mayor,  and  that  the  common  coun- 
cil, or  the  major  part,  assembled  on  public  summons,  together  with  the  inayor, 
should  have  power  to  make  by-laws  for  the  good  discipline  and  government 
of  the  town  and  borough,  and  of  the  officers,  ministers,  artificers,  inhabitants, 
and  residents,  and  for  declaration  in  what  manner  and  order  the  mayor,  princi- 
pal burgesses  and  assistants,  and  all  and  singular  officers,  ministers,  Ice. 
should  conduct  themselves  in  their  offices,  functions,  trades  and  afiairs,  for 
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the  further  public  gt>od,  common  advantage,  lind  good  government  of  the  town 
and  borough,  and  victualling  the  same,  and  all  other  matters  and  things  what* 
soever  touching  or  in  any  wise  concerning  the  town  or  borough.  The  charter 
then  appointed  the  election  of  mayor  to  be  in  the  manner  b«fore  described : 
and  then  set  forth  that  no  stranger  or  foreigner,  unless  he  be  a  freeman  6f  the 
town  and'  borough,  should  sell  or  expose  wares  to  sale  in  the  boroagh,  other 
than  victuals.  The  same  charter  also  contained  a  confirmation  of  all  former 
liberties,  privileges,  customs,  &c.  as  were  JawfuUy  used  or  enjoyed  by  any 
name  of  incorporation,  and  then  required  the  oaths  of  supremacy  and  alle- 
fiance  to  be  taken  by  all  officers  and  ministers,  and  that  eeery  person  thence* 
forward  to  be  admitted  to  the  freedom  of  the  town  and  borough  should  previ- 
ously take  such  oaths  before  the  mayor.  The  plea  then  stated  the  acceptance 
of  that  charter,  and  that  the  corporation  still  continned  by  the  same  name,  kc. 
It  then  set  forth,  that  from  time  immemorial  there  has  been  an  ancient  custom 
there  used  that  the  burgesses,  or  the  major  part  of  them,  under  their  various 
names  of  incorporation  aforesaid,  from  time  immemorial  until  the  granting 
and  acceptance  of  the  charter  of  James  I.  were  used  and  accustomed  to  admit 
and  swear,  and  the  said  mayor  and  common  council  in  common  qoancil  as- 
sembled, or  the  major  part  of  them,  after  the  granting  and  acceptance  of  the 
said  charter,  and  until  the  surrender  thereof  and  inrollment,  &c.  were  used  and 
accustomed  to  admit,  and  the  said  last  motioned  mayor  to  swear ;  and  from 
and  after  such  surrender,  kc,  until  the  granting  and  acceptance  of  the  charter 
of  Cat.  2,  the  burgesses  of  the  said  town  and  borough  under  their  then  name 
of  incorporation,  or  the  major  part  of  them,  were  used  and  accustomed  to  ad- 
mit and  swear,  and  from  the  granting  and  acceptance  of  the  said  charter  of 
Car.  2,  the  said  mayor  and  common  council  in  common  council  assembled 
have  used  and  been  accustomed  to  admit,  and  the  said  last  mentioned  mayor 
hath  sworn  ;'  and  the  said  burgesses,  or  the  major  part  of  them,  under  their 
various  names  of  incorporation  during  all  that  time  until  the  granting  and  ac- 
ceptance of  the  said  charter  of  Ja«  I;  ought  to  have  admitted  and  sworn,  (and 
so  on  through  the  same  changes  as  before),  and  the  mayor  and  common  coun- 
cil so  assembled  as  aforesaid,  or  the  major  part  of  them,  still  of  right  ought  to 
admit,  and  the  said  last-mentioned  mayor  to  swear,  as  a  freeman  or  freemen, 
of  the  said  borough,  such  fit  and  proper  person  or  persons  having  attained  thfe 
age  of  21  years,  as  to  them,  fc.  (respectively  as  before)  should  seem  meet ; 
and  that  every  person  so  admitted  and  sworn  a  freeman  have  exercised,  Src, 
the  said  office.  The  plea  then  set  forth  an  election  of  the  defendant  to  be  a 
freeman  according  to  such  custom ;  that  he  was  of  age,  and  took  the  oaths, 
6Cc.  and  still  is  a  freeman,  &c.  To  this  there  was  a  general  demurrer  and 
joinder. 

Dampier  in  support  of  the  demurrer  having  opened  the  pleadings  ; 

Lord  Kbnton,  C.  J.  said,  I  observe  that  the  plea  states  tnat  Okehahtpton  is 
a  borough  by  description  as  well  as  by  the  charters  of  James  1st  and  Car.  2d, 
and  it  prescribes  for  a  power  to  make  honorary  freemen  vested  iri  the  whole 
body.  To  that  I  see  no  objection :  but  then  it  concludes  by  claiming  the 
same  power  to  be  exercised  by  a  part  only  or  select  body  of  the  existing  cor- 
poration ;  and  this  without  shewing  any  charter  granting  to  them  such  a 
power,  or  even  without  shewing  any  by-law  to  that  eflfect.  Not  that  I  am 
prepared  to  say  that  such  a  by-law,  if  it  hod  existed,  would  have  been  suffi- 
cient to  have  tran^erred  the  power  from  the  body  at  large  to  a  select  part  of 
it(l):  but  as  it  stands  on  the  plea  even  without  a  by-law  for  that  purpose,  a 
part  of  the  corporation  have,  there  is  no  saying  how,  assumed  to  themselves  a 
power  which  belonged  to  the  whole  body.  This  is  impossible  to  be  supported 
at  any  rate. 

Burroughy  for  the  defendant,  admitted  that  the  plea  could  not  be  supported 

(1)  yide  Tk€  King  v.  Bird,  IS  East  M7. 
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unless  he  could  make  out,  which  he  would  endeaTour  to  do,  that  the  body 
now  exercising  the  right  of  admitting  freemen  was  in  effect  the  whole  corpo- 
ration, as  Representing  them  for  this  purpose. 

Lord  Kenton,  €.  J.  That  is  impossible  to  be  sustained  when  it  is  expressly 
stated  to  be  only  a  part  of  the  oorporation. 

Per  Curiam^  Judgment  for  the  Crown. 


The  King  v.  Clarke; 

ZEaat  75.    Not.  21,  1801. 

Upoihaii  infiirmation  ib  nttare  of  quo  toarranio  againat  one  for  claiminf;  the  office  of  alder- 
man, if  he  diseiaim,  and  jodgment  of  oniter  he  giTen  againat  him,  he  ia  eoncloded  from 
ahewing  to  a  aecond  informaiion  for  ezercia ing  the  aame  office,  that  he  was  duly  elected 
before  snch  firat  information  and  judgment  of  onater,  and  that  hfi  waa  afterwards  aworn  in 
hy  Tirtoe  of  a  peremptory  manda'tnui  from  thia  conrt.  Bat  umble^  if  the  election  to  the 
office  were  good,  and  only  the  first  awearing  in  irregular,  the  first  judgment  should  not  have 
been  an  absokite  judgment  of  ouster;  but  either  a  judgment  of  eapuAwr pro  fin»  only,  finr 
the  temporary  nanrpation,  or  a  jodgident  fttovt^ue,  &c. 

AN  information  in  nature  of  quo  warranto  was  exhibited  against  the  defend- 
ant, calling  upon  hiuL  to  shew  by  what  authority  he  claimed  and  exercised 
the  office  of  alderman  of  the  town  of  East  Retford  in  the  county  of  Notting- 
ham, The  defendant  by  his  ple^  shewed,  that  before  and  at  the  time  of 
granting  the  charter  aftermentioned,  East  Retford  was  a  corporation  by  pre- 
scription, by  the  name  of  the  bailiffs  and  burgesses  of  the  town  of  East  Met- 
fori.  That  James  Ist  by  his  charter.  (8  Jac.  1.)  granted  them  to  be  a  corpo- 
ration by  the  same  name ;  having  two  chief  magistrates,  a  senioB  and  a  junior 
bailiff,  and  twelve  burgesses  to  be  called  aldermen.  That  the  two  first  nominat- 
ed bailiffs,  and  the  burgesses  at  large  should  meet  and  choose  the  twelve  first 
aldermen,  who  should  be  sworn,  and  execute  their  offices  for  life,  unless 
before  removed  for  reasonable  cause  and  that  the  aldermen  should  be 
the  common  council  to  assist  the  '  bailiffs.  That  on  the  first  Monday  in  Au- 
gust  of  every  year,  the  bailiffs  and  burgesses,  or  the  major  part,  should  choose 
one  of  the  aldermen  to  be  senior  bailiffs,  who  should  be  sworn,  and  should  ex- 
ecute the  office  for  a  year  and  till  another  was  chosen.  And  that  on  the  same 
day,  the  bailiffs  and  aldermen,  or  the  major  part,  should  nominate  two  burges- 
ses, of  whom  the  bailiffs,  aldermen,  and  burgesses,  or  major  part,  should  choose 
one  to  be  junior  bailiff,  who  should  be  sworn  and  execute  his  office  for  the 
same  period.  It  also  made  provision  for  another  election  in  case  of  the  death 
of  either  of  the  burgesses  within  the  year.  That  on  the  death  or  a  motion  of 
an  alderman,  the. bailiffs  and  residue  of  the  aldermen,  or  major  part,  should 
nominate  two  burgesses,  of  whom  the  bailiffs,  aldermen,  and  burgesses  should 
choose  one  to  be  alderman  of  common  council,  a'nd  that  he  so  as  aforesaid  to 
the  office  of  alderman  &c.  elected  and  appointed,  and  sworn  before  the  bailiffs 
of  the  town  oh  his  oath,  the  office  of  alderman,  Jcc.  well  and  faithfully  to  ex- 
ecute, should  be  of  the  number  of  twelve  aldermen  of  common  council,  &;c. 
It  then  stated  the  acceptance  of  the  charter ;  and  that  on  the  25th  March 
1795,  W,  M.  an  alderman  died.  That  on  the  31st  July  1795,  the  bailiffs  and 
residue  of  the  aldermen  met  and  appointed  the  defendant  Clarke  and  one  Bar- 
ker,  who  were  burgesses,  as  candidates  for  the  vacancy,  and  that  the  bailiffs, 
aldermen,  and  burgesses  did  choose,  name,  arul  appoint  the  defendant  to  be  an 
alderman :  and  that  on  the  23d  November  1796,  the  defendant  was  in  due 
manner  sworn  before  the  two  bailiffs ;  by  reason  whereof  he  claimed,  &:c. 

The  replication,  after  taking  issue  on  the  grant  and  acceptance  of  the  char- 
ter of  James  Ist,.  and  on  the  choice,  nomination,  and  appointment  of  the  de- 
fendant to  be  alderman,  further  pleaded,  that  after  the  supposed  choice,  nomi- 
nation, and  appointment  of  the  defendant  to  be  alderman,  and  before  his  swear- 


IN  THE  FORTY-SECOND  YEAR  OF  GEORGE  ffl.   969 

ing  in,  and  before  the  exhibiting  of  this  information,  i.  e.  in  HUary  term  1796, 
an  information  was  filed  against  the  defendant  for  tuing  and  exercising  the 
office  of  one  of  the  aldermen  of  East  Retford,  for  a  certain  time  in  the  said 
information  mentioned,  without  legal  warrant,  and  prayed  that  due  process  of 
law  might  be  awarded  against  him  in  that  behalf,  to  make  him  answer  and 
shew  by  what  authority  he  claimed,  &c.  That  such  proceedings  were  there- 
upon had,  that  in  Easter  term  1796,  the  defendant  did  disclaim  the  said  office, 
liberties,  privileges,  and  franchises  in  the  said  information  specified,  and  did 
not  deny  but  that  he  had  usurped  the  said  office,  &c.  during  all  the  time  al- 
leged :  &c.  whereupon  by  the  said  court,  &c.  it  was  adjudged,  that  the  de- 
fendant should  not  intermeddle  with,  &c.  the  said  office,  liberties,  &c. ;  but  be 
absolutely  forejudged  aTid  excluded  from  ever  exercising  or  using  the  same,  or 
any  of  them,  for  the  future.  It  then  set  forth  the  capiatur  and  award  of  costs 
to  the  relator,  &c.  It  then  averred,  that  the  defendant  was  never  chosen,  nom- 
inated, or  appointed  to  the  office  of  alderman  since  the  rendition  of  the  said 
judgment.  There  was  a  second  replication,  the  same  as  the  former,  only  stat- 
ing that  after  the  nomination,  and  before  the  exhibiting  of  this  information,  the 
former  information  was  exhibited,  &;c.  omitting  the  mention  of  the  swear- 
ing in. 

Rejoinder,  that  after  the  defendant  was  so  chosen,  nominated,  and  appoint- 
ed to  be  alderman,  and  after  the  rendition  of  the  judgment  in  the  plea  men- 
tioned, and  before  the  defendant  was  sworn  in,  to  wit,  in  Michaelmas  term 
1796,  a  peremptory  mandamus  issued  out  of  this  coUrt  at  the  prayer  of  the 
defendant  to  the  iMtiliflTs  of  East  Retford,  (reciting  his  nomination,  &c.)  to 
swear  him  into  the  office  of  alderman,  in  obedience  to  which  writ  he  was  ac- 
cordingly duly  sworn  in  before  the  bailifis.  The  like  rejoinder  to  the  second 
replication.  To  both  which  there  was  a  general  demurrer  on  the  part  of  the 
crown. 

Dampier  in  support  of  the  demurrer.  The  question  is.  Whether  an  abso- 
lute judgment  of  ouster  between  the  election  to  an  office  and  the  swearing  in 
is  not  a  total  exclusion  of  the  party  from  the  office  ;  so  that  no  right  can  be  ac- 
quired therein  without  a  new  election.  Nothing  can  be  stronger  than  the  terms 
of  the  disclaimer  and  judgment,  by  which  latter  the  defendant  is  absolutely 
forejudged  and  excluded  from  ever  exercising  or  using  the  office  for  the  future. 
After  such  a  judgment  no  latent  risfht  can  remain  upon  which  the  swearing  in 
can  operate.  Unless  the  issuing  the  mandamus  to  swear  him  in  can  make 
any  difference,  the  point  has  been  expressly  decided  in  R,  v.  Pender  (a),  where 
to  an  information  for  exercising  the  office  of  mayor  of  Penfyn,  the  defendant 

S leaded  his  election  and  swearing  in :  and  on  the  trial  fhe  jury  having  found 
is  election,  but  not  the  swearing  in,  judgment  of  ouster  was  given  against 
him,  which  was  affirmed  upon  error  brought  in  Dom.  Proc.  In  the  reasons(^) 
there  given  for  reversing  the  judgment,  it  is  insisted  that  that  part  of  the  judg^ 
ment  which  excluded  him  from  the  office  was  erroneous,  because  his  right  to 
it  was  established  by  the  finding  that  he  was  duly  elected :  and  yet  that  whilst 
the  judgment  of  ouster  stood,  the  plaintiff  (in  error)  could  not  have  the  effect 
of  a  mandamus  from  B.  R.  to  be  sworn  into  the  office,  though  the  legality  of 
his  election  was  not  disputed.  On  the  other  hand|  the  legality  of  the  judg- 
ment was  defended  upon  the  stat.  9  Ann.  c.  20.  And  that  it  being  expressly 
required  by  the  charter,  that  the  oath  of  office  should  be  taken  before  the 
party  were  admitted  to  execute  the  office,  the  justification  being  entire  was  de- 
stroyed by  the  finding  that' he  was  not  duly  sworn,  and  consequently  the  judg- 
ment of  ouster  was  the  only  legal  judgment  adapted  to  the  case.  The 
result  of  this  reasoning  goes  to  shew,  that  if  the  whole  matter  had  been 
brought  in  discussion  before  the  Court,  they  would  not  have  granted  the  per- 

(a)  Cited  io  R.  v.  Rtcks,  %  Ld.  Ray.  1447. 
{b)  8  Bro.  P.  C.  173,  7.    [Vol.  2  p.  294,  of  TomL  edit] 
Vol.  I.  47 
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emptory  nuiTidamus  in  this  case.  And  as  the  then  bailiffs  might  have  acted  in 
coliusioD  with  the  defendant  in  not  resisting  the  mandamus^  that  ought  not  to 
influence  the  present  decision ;  for  it  is  no  more  in  efl'ect  than  if  ihe  bailifls  had 
sworn  him  in  without  a  mandamus.  This  very  point  was  decided  in  the  case 
of  R.  V  HearUj  1  Stra.  625,  upon  an  application  by  Pender  himself  for  a 
mandamus  to  swear  him  into  the  office  to  which  he  had  been  elected  ;  which 
was  refused  by  the  Court  in  consequence  of  the  judgment  of  ouster,  which, 
as  the  chief  justice  said,,  did  away  the  election  :  though,  as  Reynolds,  J.  said, 
there  ought  properly  to  have  been  a  judgment  of  ouster  guousque  only,  upon 
the  iinding  of  the  jury  on  the  former  information.  Then,  if  the  mandamus 
issued  improperly  in  this  case,  it  cannot  vary  the  question,  being  supersedeable 
like  all  other  writs  issued  by  the  court.  If,  notwithstanding  the  absolute 
judgment  of  ouster  against  the  defendant,  there  were  any  latent  right  to  the 
office  remaining  in  him,  the  Court  did  wrong  in  refusing  the  mandamus  in 
Hearle's  case  :  for  vhe  only  effect  of  the  writ  is  so  far  to  put  the  party  in  pos- 
session of  the  office  in  fact,  as  to  enable  him  to  try  his  right  to  it ;  but  a  man- 
damus  confers  no  title  in  itself.  Basset  v.  The  Mayor  of  Barmtable,  1  Sid. 
286  ;  R.  V.  Dean  and  Chapter  of  Dublin,  1  Stra.  543,  and  R.  v.  Ward,  2  Stra. 
896.  Then  how  can  the  award  of  a  writ  of  mandamus,  on  which  no  error  lie,s, 
do  away  the  effect  of  a  judgment  unreversed  ?  The  case  of  The  King  v. 
Pender  was  much  stronger  than  the  present,  because  there  the  election  wajs 
fpund  to  be  good,  and  the  judgment  of  ouster  proceeded  wholly  upon  the  in- 
sufficiency of  the  swearing  in  ;  but  it  does  not  appear  here  on  what  the  dis- 
claimer or  the  judgment  was  founded ;  it  might  have  been  as  well  upon  a  sur- 
render or  amotion  or  forfeiture,  as  upon  the  insufficiency  of  the  swearing  in. 
When  questioned  by  the  king  as  to  his  claim  and  user  of  the  office,  he  ad- 
s^itted  that  he  had  no  claim  or  right  to  exercise  it :  then  he  is  estopped  from 
afterwards  insisting  that  he  had  any  title  at  that  time.  Great  inconve- 
nience would  ensue  from  such  a  temporary  secession,  and  subsequent 
resumption  of  an  office.  The  vacancy  may  be  filled  up  in  the  mean  time. 
Within  what  interval  i^iay  the  office  be  resumed  ?  Will  the  title  refer  back 
to  the  election  ?  If  so,  a  secession  by  disclaimer  on  an  information  in  nature 
of  quo  warranto,  and  a  subsequent  swearing  in,  will  make  a  bad  title  indefeas- 
ible. It  is,  therefore,  more  consonant,  to  principle  as  well  as  to  authority,  to 
say,  that  the  title  being  entire,  the  judgment  of  ouster,  though  grounded  on  a 
defect  in  part,  vitiated  and  did  away  the  whole  ;  and  therefore  that  the  defend- 
ant can  only  protect  his  title  by  shewing  a  new  and  legal  election  and  sw*ear- 
ing  in  subsequent  to  that  judgment. 

YateSi  contra.  It  is  not  contended  that  the  mandamus  to  swear  in  the  de- 
fendant could  of  itself  confer  any  right  to  the  office  ;  but  his  title  arises  on 
the  prior  nomination  and  election,  which  were  regular  and  legal :  but  without 
a  due  swearing  in  the  defendant  was  not  authorized  to  exercise  the  office,  and 
therefore  he  disclaimed,  not  the  legality  of  the  election ;  for  that  was  the  fran- 
chise of  the  elector^,  and  not  his  own ;  but  the  right  to  use  the  office,  not  hav- 
ing been  properly  sworn  in.  It  was  not  competent  to  the  defendant  to  dis- 
claim the  right  which  the  electors  had  of  appointing  him  to  the  office  of  al- 
derman ;  if  that  were  so,  any  man  might  contrive  to  evade  the  holding  of  a 
burthensome  office  in  a  corporation  by  getting  a  friendly  information  to  be  filed 
against  him,  and  thereupon  disclaiming.  Admitting  that  the  title  is  entire,  if 
any  part  of  it  be  different  from  that  before  set  up,  and  upon  which  the  judg- 
ment of  ouster  was  given,  that  judgment  is  not  conclusive.  A  judgment  is 
only  conclusive  on  that  which  was  in  controversy  before,  Seddon  v.  Tutop,  6 
Term  Rep.  607.  Now  here  the  title  set  up  is  different  in  part,  and  b^ing  en- 
tire, is  therefore  different  in  toto,  from  that  before  judged :  for  it  appears  to  be 
founded  on  a  swearing  in  after  the  prior  judgment.  In  R,  v.  Hearl,  1  Stra. 
627,  the  chief  justice  gave  no  reason  for  the  conclusiveness  of  the  judgment. 
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but  the  mere  form  of  it :  and  the  only  decision  of  the  House  of  Lords,  3  Brd. 
P.  C.  178  [p.  505.  Toml.  edit.]  on  that  case  was,  that  no  writ  of  error  lay  up- 
on the  award  of  a  peremptory  mandamus.  That  case,  therefore,  concludes 
nothing  as  to  the  principal  question.  The  case  of  The  King  v.  Pender,  re- 
ferred to  in  the  hook  cited,  2  Ld.  Ray.  1447,  is  reported  in  Orangey  1  Stra. 
582.  S.  C.  8  Mod.  234,  by  the  name  of  the  mayor  of  Penryn's  case.  And 
there  the  court  say,  that  the  acting  without  being  sworn  was  certainly  an  usur- 
pation, for  whiththey  were  bound  to  pronounce  judgment  against  him  upon  that 
record.  But  so  far  from  considering  that  the  judgment  of  ouster  concluded  him 
from  insisting  upon  the  prior  good  •  election,  they  said,  that  if  it  were  not  too 
late  he  might  have  a  mandamtts  to  swear  him  in  ;  though  they  must  punish  him 
for  bis  usurpation  hitherto.  In  the  mayor,  &c.  of  Colchester  v.  Seaber,  3 
Burr.  1S66,  after  judgment  of  ouster  against  all  the  corporators,  yet  it  was 
holden  that  the  prescriptive  rights  of  the  old  corporation  might  be  revived  by 
a  new  charter  to  the  same  body.  [Lord  Kenyan,  C.  J.  That  case  did  not 
pass  without  much  doubt  at  the  time.  The  justice  of  the  case  helped  to  get 
over  difficulties  in  it. — Lawrence,  J.  It  was  much  questioned  in  R,  v.  Pas* 
more,  3  Term  Rep.  199,  and  K  v.  BeUringer,  4  Term  Rep.  810.]  At  any 
rate,  the  corfrt  in  the  case  of  R,  v.  Biddle,  2  Stra.  952,  which  was  subsequent 
to  the  mayor  of  Penryn^s  case,  disapproved  of  that  judgment ;  for  an  usurpa- 
tion being  confessed  as  to  part  of  the  time  charged  in  the  information,  for 
which  time  the  prosecutor  had  entered  judgment  of  ouster,  the  court,  iipon 
motion,  TTrdered  it  to  be  expunged,  except  as  to  the  capiaiur  projine;  as  they 
said  it  would  be  hard  that  a  good  election  should  be  thus  done  away :  and  they 
distinguished  it  from  Pender^s  case,  where  he  was  guilty  of  an  usurpation 
during  all  the  time  charged  in  the  information.  So  here  this  was  a  mere  tem- 
porary usurpation.  Though  a  mandamus  to  swear  in  an  officer  would  not 
of  itself  confer  a  title  upon  him  lo  the  office,  yet  it  is  not  altogether  nu- 
gatory. At  least  it  imports  an  acknowledgment  by  the  judgment  of  the 
court  of  antecedent  title  in  the  party :  and  it  having  been  granted  in  this 
case  immediately  subsequent  to  the  disclaimer  and  judgment  of  ouster 
upon  an  affidavit  of  the  prior  election,  shews  that  such  judgment  was 
not  considered  as  absolutely  conclusive  against  the  validity  of  the  elec- 
tion. If  a  maTvdamus  operated  nothing  as  to  the  title,  it  would  be  nugatory 
to  make  a  return,  or  to  traverse  such  return  :  for  the  title  might  as 
well  be  tried  at  any  subsequent  time.  But  it  is  considered  of  so  much  con- 
sequence, that,  in  an  action  for  a  false  return,  the  court  will  not  suffer  the 
propriety  of  issuing  the  writ  to  be  questioned.  Green  v.  Pope,  1  Ld.  Ray. 
126.  The  defendant's  title  ought  to  have  been  disputed,  if  at  all,  upon  the 
application  for  the  mandamus.  Atid  in  R.  v.  Turner,  T.  Jones,  215.  sed 
vide  R,  V.  Harris,  3  Burr.  1422,  the  court  refused,  ever  at  the  prayer  of  the 
attorney -genera],  to  grant  a  mandamus  to  swear  one  in  as  mayor,  after  a  per- 
emptory mandamus  before  granted  to  swear  another  into  the  same  office. 

Lord  Kenvox,  C.  J.  The  question  is  abundantly  clear  of  all  doubt.  The 
King  V.  Hearle  has  confirmed  my  first  impressions  on  reading  this  case.  It 
is  the  language  of  all  the  cases  that  a  mandamus  to  swear  in  confers  no  title. 
It  is  the  consummation  of  the  party's  title,  if  he  have  one,  but  it  gives  him 
none.  It  is  frequently  granted  merely  to  enable  a  party  to  try  his  title.  What 
is  this  case  ?  Upon  an  information  exhibited  against  the  defendant  for  usurp- 
ing the  office  of  alderman  of  East  Retford,  he  was  so  conscious  of  not  hav- 
ing any  defence,  that  he  disclainied,  not  on  any  particular  ground,  but  gener- 
ally ;  thereby  admitting  his  usurpation  ;  upon  which  there  was  judgment  of 
ouster  against  him,  whereby  he  was  aljsolutely  forejudged  and  excluded  from 
ever  using  the  office  in  future.  If  this  were  not  to  ponclude  him  from  insist*- 
ing  upon  the  same  election  again,  I  know  not  what  would.  Suppose  after 
this  an  application  had  been  made  to  the  court  for  a  mandamus  to  compel  the 
corporation  to  proceed  to  a  new  election  to  fill  op  the  vacancy,  what  resist- 


372  CASES  IN  MICHAELMAS  TERM 

ance  could  have  been  made  to  it  ?  and  yet  if  the  prior  election  could  be  resort- 
ed  to  again,  it  could  be  of  no  avail :  or  there  mignt  be  two  persons  filling  one 
office  at  the  same  time.  If  the  defendant  could  insist  on  the  former  election, 
he  would  also  be  entitled  to  a  mandamtu  to  swear  him  in :  and  thus  the  pro- 
ceedings of  the  court  would  become  utterly  inconsistent.  It  was  for  that  rea- 
son the  court  refused  the  application  for  a  mandamus  in  Tumer^s  case.  I  do 
not  meddle  with  the  question,  whether  the  judgment  here  on  the  former  infor- 
mation might  have  been  entered  in  a  different  way.  I  do  not  say  what  the 
effect  would  have  been  if  the  judgment  had  been  prayed  to  be  entered  up  only 
for  the  capiatur  pro  fine  for  the  time  during  which  the  defendant  usurped  by 
acting  in  the  office  before  he  was  duly  sworn  in.  The  court,  no  doubt,  on 
such  an  application,  viwuld  have  done  what  justice  required.  Perhaps  it 
might  have  been  thought  that  a  judgment  ^oi^^K^only  would  have  answer^ 
the  purpose  until  the  title  were  consummated  by  a  proper  swearing  in.  The 
case  of  the  King  v.  Biddle  turned  on  .this  very  distinction.  But  if.  this  at- 
tempt would  serve,  th^re  is  a  good  receipt,  as  was  properly  observed,  for 
making  a  bad  title  good,  by  a  swearing  in  at  the  end  of  six  years  after  a 
judgment  of  ouster.  There  ought  to  be  an  end  of  controversy  after  a  judg- 
ment upon  the  matter.  Is  it  not  the  same  in  real  actions ;  if  the  party  fail 
in  his  action  he  is  bound  for  ever.  Here  is  an  absolute  judgment  of  ouster, 
and  without  any  attempt  to  reverse  it  for  error,  or  by  shewing  fraud,  it  is  endea- 
voured in  this  manner  to  render  it  of  no  avail.  That  cannot  be  permitted. 
Therefore,  both  on  authorities,  reason,  and  analogy,  I  think  the  demurrer  is 
well  founded. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lawrence,  J.  As  to  the  mandamus  giving  any  title,  it  has  long  been  con- 
sidered otherwise.  And  not  long  ago,  in  the  case  of  T/te  King  v.  The  Bur^ 
gesses  of  Truro^  dS  Geo.  3«  an  application  for  a  mandamtu  to  swear  one  in 
as  mayor,  was  resisted  on  an  objection  to  the  legality  of  the  election ;  but  the 
answer  given  was,  that  the  defendants  might  return  the  special  matter,  so  as  to 
enable  the  party  to  try  the  validity  of  his  election.  But  no  idea  was  enter- 
tained that  the  mandamus  conferred  any  title  upon  him. 

Lb  Blanc,  J.  of  the  same  opinion. 

Judgment  of  ouster. 


Ex  parte  Maxwell. 

2  East,  86.    Not.  21,  1801. 

An  ammity  granted  in  1790,  the  4;rantee  of  which  died  in  1794,  and  the  mterest  of  which 
was  resalarly  paid  till  180O  witboat  objection,  shall  not  be  impeached  for  a  supposed  defect 
of  consideration,  which  might  have  been  explained  by  the  grantee  if  living.  And  tembUt 
that  an  annoity  paid  wiihout  objection  for  more  than  six  years  shall  be  protected  by  analo- 
gy to  the  sutoteof  liniitation  against  any  such  objection  dehors  the  memorial*  without  strong 
reasons  to  the  contrary. 

A  RULE  was  granted,  calling  on  the  executors  of  John  Broomheadj  deceas- 
ed, to  shew  cause  why  the  bond,  warrant  of  attorney,  and  indenture  given  to 
secure  an  annuity  should  not  be  delivered  up  to  be  cancelled,  and  why  the  an- 
nuity therehy  granted  should  not  be  set  aside.  This  was  founded  upon  an  af- 
fidavit of  wUliam  MaxwdL^  setting  forth  the  memorial  of  the  annuity  of  20Z. 
during  the  life  of  Maxwelly  secured  on  the  said  instruments  out  of  certain 
trust  money,  for  which  the  consideration  was  stated  to  he  140/.  paid  in  hand 
by  Broomhead  to  Maxu>eU,  in  manner  mentioned  in  the  indenture  for  securing 
the  same :  which  indenture,  dated  Slst  August  1790,  and  the  receipt  of  the 
money,  was  witnessed  by  R.  M.  servant  to  Broomhead,  The  affidavit  also 
set  forth  the  manner  in  which  the  consideration  money  was  paid,  viz.  50Z.  in 
bank  notes,  692.  lOs.  by  a  banker's  draft,  dated  the  same  21st  of  August^  and 
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paid  that  day ;  and  that  the  remaining  201.  lOs.  was  at  the  same  time  retain- 
ed by  Broomhead  for  the  costs  and  charges  of  preparing  the  securities. 

Dampier  shewed  cause  upon  an  affidavit  made  by  /.  Broomhead,  the  son 
of  the  deceased  J.  Broomhead,  stating  that  his  father  died  in  Jantiary  1794,  and 
that  the  annuity  was  regularly  paid  to  him  in  his  lifetime,  and  since  his  death 
to  the  deponent  as  his  acting  executor  until  June  1800,  without  objection  on  the 
part  of  the  grantor.  That  at  the  time  of  the  sale  of  the  annuity,  and  for  three 
years  afterwards,  the  deponent  was  living  apart  from  his  father  as  clerk  to  an- 
other person,  and  was  not  present  at  or  privy  to  the  transaction.  That  the 
other  executors  of.  his  father  never  acted,  and  t\-ere  also  unacquainted 
with  what  passed  at  the  time  of  the  purchase  of  the  annuity.  He  relied  on 
these  circumstances  to  shew  that  the  Court  would  not  interfere  to  set  aside 
the  annuity  after  the  grantor  had  lain  by  so  long,  and  till  after  the  death  of 
the  grantee,  who  alone  could  give  any  account  of  the  transaction  to  those  con- 
cerned on  his  behalf;  for  the  witnnss  to  the  deeds,  though  still  living,  was 
merely  a  servant,  and  knew  nothing  6f  the  transaction.  And  he  cited  Poole  v. 
Cahanes,  8  Term  Rep.  328,  where  the  Court  objected  to  granting  a  similar 
application,  because  die  grantor  had  paid  the  annuity  till  after  the  death  of 
the  person  by  whomi  it  had  been  negotiated  on  the  part  of  the  grantee,  and 
who  alone  could  have  answered  the  objections  raised  on  the  part  of  the 
grantor. 

Garrow  and  Wigley  in  support  of  the  rule  (being  desired  to  confine  them- 
selves to  answer  this  lobjection)  said,  that  this  was  distinguishable  from  what 
was  thrown  out  by  the  Court  in  the  former  case,  inasmuch  as  the  witness  was 
still  alive,  who  might  have  explained  what  passed  at  the  time  the  instruments 
were  executed  :  and  ultimately  the  annuity  there  was  set  aside  for  a  defect 
appearing  on  the  face  of  the  memorial.  That  if  the  payment  of  an  annuity 
for  a  few  years  were  holden  to  conclude  the  grantor  from  shewing  a  defect  of 
consideration,  it  would  tend  greatly  to  impede  the  beneficial  operation  of  the 
annuity  act,  17  Geo.  3.  c.  26,  as  distressed  persons  were  not  often  in  a  con- 
dition to  right  themselves  soon  after  they  haa  made  improvident  bargains,  in 
which  undue  advantafi[e  had  been  taken  of  them. 

Lord  Ke^iyon,  C.  J.  I  feel  no  difficulty  in  disposing  of  this  case.  During 
the  life  of  the  grantee  no  objection  was  taken  to  the  annuity,  and  the  interest 
was  regularly  paid ;  and  this  has  been  continued  to  be  done  for  near  seven 
years  since  his  death,  down  to  the  middle  of  the  year  1800.  And  now  for  the 
first  time  it  is  attempted  to  rip  up  the  whole  transaction  for  a  supposed  defal- 
cation in  the  payment  of  the  consideration  money.  I  know  pot  where  such  a 
mischief  is  to  stop  if  this  could  be  permitted.  This  may  be  the  only  provis- 
ion made  for  the  younger  branches,  of  a  family.  The  legislature,  for  the  safe- 
guard of  the  subject  in  their  personal  dealings  with  each  other,  have  thought 
it  wise  to  pass  a  statute  of  limitation,  21  Jac.  1.  c.  16.  s.  S,  to  personal  ac- 
tions. I  know  not  why  that  should  be  disregarded  in  this  more  thai)  in  other 
instances.  It  i»  a  circumstance  deserving  of  weight,  that  more  than  the  peri- 
od fixed  by  that  statute,  which  afiects  personal  property,  has  run  out,  without 
any  attempt  to  impeach  this  transaction  ;  and  I  think  we  should  be  doing  great 
mischief  if  we  were  to  give  way  to  this  application. 
*  Per  Curiam,  Rule  discharged. 
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Penton  v.   Robart. 

2  East  88.    Not.  28,  1801.      ^ 

To  trevpfUB  for  breakH^  and  entering,  &e.  and  pulling  down  and  tnking  away  certain  build- 
ings, &c.  The  defendant  as  to  tbe  breaking  and  entering  saftbred  iadement  by  defanlt, 
and  pleaded  not  guilty  as  to  the  rest.  Held  that  sacb  plea  was  sustained  by  shewing  that 
the  building  taken  away,  which  was  of  wood,  was  erected  by  him  as  tenant  of  the  premi- 
ses on  a  foundation  of  brick  for  the  purpose  of  carrying  on  his  trade,  and  that  he  stiU  con- 
tinned  in  possession  of  the  premises  at  the  time  when,  &c  though  the  term  was  ihen  ex- 
pired. 

TRESPASS  for  breaking  and  entering  a  pertain  yard  and  divers  buildings, 
dec.  of  the  plaintiff  at  BattUbridge  in  the  county  oi  Middlesex^  nnii  there  vviSi* 
out  the  leave  and  licence  of  the  plaintiff  breaking  down  and  pulling  to  pieces 
the  said  buildings,  &c.  and  the  materials  of  a  certain  fence  belonging  to  the 
said  yard,  and  for  taking  away  certain  timbers,  bricks,  lead,  &c.  and  dispos- 
ing thereof  to  the  defendant's  use.  As  to  the  breaking  and  entering  the  yard, 
the  defendant  suffered  judgment  by  default,  and  as  to  the  rest  of  the  trespass- 
es, pleaded  the  general  issue.  At  the  trial  before  Lord  Kenyan^  G.  J.'  at 
Westminster^  it  appeared  that  certain  land,  including  the  spot  in  question,  had 
been  let  for  a  term  by  the  plaintiff  to  one  Crray^  whose  executors  had  let  off 
part  to  one  CottereU,  under  whom  the  defendant  was  in  possession  as  an  nn* 
der  tenant ;  having  had  permission  from  Cotterell  to  erect  a  building  thereon 
for  the  purpose  of  making  varnish.  This  building  had  a  brick  foundation  let 
into  the  ground,  with  a  chimney  belonging  to  it,  upon  which  a  superstructure 
of  wood,  brought  from  another  place  where  the  defendant  had  carried  on  his 
business,  was  raised,  in  which  the  defendant  carried  on  bis  trade.  The  orig- 
inal term  expired  at  Mkhaebnas  1800,  in  consequence  of  a  proper  notice  to 
quh  given  by  the  plaintiff  to  the  executors  of  Gray :  (and  it  was  admitted, 
uiat  the  plaintifi  had  recovered  judgment  in  ejectment  against  this  defendant 
for  these  very  premises  ;  though  that  fact  was  not  proved  at  the  trial).  But 
the  defendant  remained  in  possession  for  some  time  afterwards,  and  was  in  fact 
in  the  possession  of  the  premises  at  the  time  when  he  pulled  down  the  Wood* 
en  superstructure,  and  carried  away  the  materials,  which  was  the  subject  of 
the  present  action.  A  verdict  was  taken  for  the  plaintif!)  subject  to  the  ques- 
tion, whether  the  defendant  w^re  warranted  in  pulling  down  the  building  and 
taking  away  the  materials,  after  the  expiration  of  the  term.  And  a  rule  rust 
having  been  obtained  on  a  former  day  for  entering  a  verdict  for  the  defendant 
as  to  all  but  the  trespass  confessed  of  breaking  ami  entering  the  yard  : 

Mingay  and  Reader  shewed  cause  against  the  rule.  Admitting  that  by  the 
latitude  which  modern  determinations  had  given  to  tenants  to  remove  certain 
fixtures  annexed  to  the  freehold,  for  the  purpose  of  carrying  on  trade,  the  de- 
fendant might,  during  the  continuance  of  the  term,  have  removed  the  building 
in  question,  still  he  had  no  right  to  do  so  after  the  term  wa$  expired ;  for  in 
that  case  he  is  a  trespasser  by  the  very  act  of  coming  or  continuing  upon  the 

Property,  which  is  indeed  admitted  by  the  defendant  on  the  record ;  and  the 
iw  cannot  involve  such  a  contradiction  as  to  give  a  man  a  right,  and  yet 
make  him  a  trespasser  in  the  only  act  by  which  he  can  exercise  it.  (Lord 
Eenyon  asked,  whether  if  he  had  left  any  personal  chattel  on  the  premises, 
as  a  hogshead  of  wine,  he  would  not  have  been  entitled  to  it  after  the  term.?) 
There  is  a  difference  between  mere  personal  chattels,  the  property  of  which  re- 
mains in  the  owner  till  divested  by  some  lawful  act  of  his,  and  things  which 
are  annexed  to  the  freehold,  which,  generally  speaking,  vest  in  the  landlord 
by  act  of  law.  If  a  tenant  were  to  leave  marble  ^chimney  pieces,  which  he 
had  erected  during  the  term,  he  could  not  come  at  any  time  afterwards  and 
take  them  away.     Lord  Hardwicke^s  opinion  is  express  to  that  point  in  Ex 
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parte  Quineey,  1  Atk.  477.  So  in  Fitzherbert  v.  Shaw,  1  H.  Blac.  268, 
though  it  was  admitted  that  the  defendant  might  have  removed  the  erections 
of  this  kind  he  had  made  during  his  teniMacy,  yet  it  was  ruled  that  he  had 
no  right  so  to  do  after  the  expiration  of  the  term. 

GarrotDy  contra,  was  stopped  hy  the  court. 

Lord  Kenton,  C.  J.  The  old  cases  upon  this  sul^ect  leant  to  consider  as 
realty  whatever  was  annexed  to  the  freehold  hy  the  occupier :  hut  in  modem 
times  the  leaning  has  always  been  the  other  way  in  favour  of  the  tenant,  in 
support  of  the  interests  of  trade  which  is  become  the  pillar  of  the  state. 
What  tenant  will  lay  out  bis  money  in  costly  improvements  of  the  land,  if 
ne  must  leave  every  thing  behind  him  which  can  be  said  to  be  annexed  to  it. 
Shall  it  be  said,  that  the  great  gardeners  and  nurserymen  in  the  neighbour- 
hood of  this  metropolis,  who  expend  thousands  of  pounds  in  the  erection  of 
green-houses  and  hot-houses,  &c.  are  obliged  to  leave  all  these  things  upon 
the  premises,  when  it  is  notorious  that  they  are  even  permitted  to  remove 
trees,  or  such  as  are  likely  to  become  such,  by  the  thousand,  in  the  necessary 
coijrse  of  their  trade.  If  it  were  otherwise,  the  very  object  of  their  holding 
would  be  defeated.  This  is  a  description  of  property  divided  from  the  real- 
ty (1).  And  some  of  the  cases  have  even  gone  further  in  favour  of  th^' execu- 
tor of  tenant  for  life  against  the  remainder-man,  between  whom  the  rule  has 
been  holden  stricter ;  for  it  has  been  determined  that  the^  executor  of  tenant 
for  life  was  entitled  to  take  away  the  fire  engine  of  a  colliery.  The  case  of 
Fitzherbert  v.  Shaw  turned  upon  the  construction  of  an  agreement  that  such 
things  should  be  left  on  the  premises,  and  decided  nothing  against  the  general 
principle.  Here  the  defendant  did  no  more  than  he  had  a  right  to  do ;  he 
was  in  fact  still  in  possession  of  the  premises  at  the  time  the  things  were  taken 
away,  and  therefore  there  is  no  pretence  to  say  that  he  had  abandoned  his 
right  to  them. 

Lawbence,  J.  It  is  admitted  now  that  the  defendant  had  a  right  to  take 
these  things  away  during  the  term  :  and  all  that  he  admits  upon  this  record 
against  himself,  by  sudering  judgment  to  go  by  default  as  to  the  breaking  and 
entering,  is  that  be  was  a  trespasser  in  coming  upon  the  land,  but  not  a  tres- 
passer de  bonis  asptnrtatis  ;  as  to  so  much,  therefore,  he  is  entitled  to  judgment. 

Per  Curiam,  Let  a  verdict  be  entered  for  the 

Plain  tiff  as  to  the  trespass  in 
^breaking  and  entering,  dama- 
ges 1^.;  and  for  the  Defend- 
ant as  to  the  rest  of  the  tres- 
pass(2). 


( 1)  Bot  in  a  late  case  at  »YSn  Priiu  before  Lord  ElUnborough  it  was  held  to  be  waste 
for  an  outcoiog  tftnant  of  garden  groood  to  plough  ap  strawberry-beds,  which  he  bought  when 
he  entered  of  a  former  tenant  Waihtrell  v.  Howells^  I  Campb.  227.  See  the  cases  on 
the  subject  of  fixtures  collected  in  a  note  to  Horn  v.  Baker,  9  East  245. 

(2)  [The  authority  of  the  caae  of  Ptnton  t.  Bobart,  so  fiir  as  it  wonld  authorize  a  tenant 
tortiousJy  holding  over,  to  remove  fixtures,  seems  to  be  well  shaken.  Lord  JSlUnborough,  and 
Lawrenctt  J.  in  JSIidu  v.  Man,  3  East,  45,  threw  doubt  upon  one  of  the  points  laid  down  by 
Lord  Kenyon;  and  Mr.  Gibbom,  in  his  Manual  of  the  Law  of  Fixtures,  considers  the>  whole 
case  opposed  by  other  and  later  cases.  See  Gibbonn  on  Fixtures,  pp.  23.  30,"^^  41,  and  au- 
thorities cited  by  him.  In  MasMachuuiis,  a  tenaot  has  the  privilege  of  removing  all  such  im- 
provements from  the  freehold,  as  he  has  placed  there,  the  removal  of  which  will  not  injure 
the  premises  or  render  them  in  worse  pJifht  than  when  he  entered.  So,  shrubs  and  trees 
in  land  leased  for  a  nursery,  are  personal  chattels,  as  between  landlord  and  tenant,  and  may 
be  removed  by  the  latter.  HOiiling  y.  Brastoto,  4  Pick  310.  Miller  v.  Baker,  1  Met  27. 
In  Penmylvania,  the  law  ia  more  strictly  conforihable  to  the  modern  English  decisions;  for  it 
is  there  held,  that  even  as  between  landlord  and  tenant,  fixtures  erected  by  tht;  latter,  am) 
which  he  is  entitled  to  remove,  must  be  removed  during  the  term;  aAer  the  expiration  of  the 
term,  the  tenant  can  neither  remove  them,  nor  recover  their  value  from  the  landlord.  Be- 
tween tenant  for  life  or  his  lessee,  and  the  remainder-man,  the  rule  prevails  still  more  strictly. 
WhUe  V.  Jirndi,  1  Wh.  91. 

Upon  the  general  doctrine  of  fiztnret,  sea  the  learned  and  elaborate  judgment  of  J.  Cowen, 
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Haycraft  v.  Creasy. 

2  Eait.  d2.    "Nor.  28,  1801. 

To  an  ioquiry  coDcerning  the  credit  of  another,  who  was  recommended  to  deal  with  the 
plaintin,  a  repreientation  hy  the  defendant  that  the  party  might  §afely  be  credited,  and  that 
ne  apoke  thii  from  Am  own  knowMge^  and  not  from  heamy ,  will  not  anatain  an  action  on 
the  caae  for  damagea  on  account  of  a  loss  anatained  by  the  delaalt  of  the  party,- who  tora- 
ed  oat  to  be  a  person  of  no  credit;  if  it  appeara  that  each  repreaentation  were  made  by  the 
defendant  bona  fide,  and  with  a  belief  of  the  truth  of  it;  for  the  foandation  of  the  action 
ia  fraod  and  deceit  in  the  defendant  and  damaf^  to  the  plaintiff  b^  means  thereof.  And 
taking  the  aasertMNi  oX  knowUdgtwcfxnAnm  aubjectam  materism,  tie.  the  credit  of  another, 
it  meant  no  other  than  a  atrong  belief  founded  on  what  appjsarod  to  the  defendant  to  be 
reasonable  and  certain  gronnda. 

IN  an  action  on  the  case  for  making  a  false  representation  of  another's 
credit,  the  declaration  stated,  that  the  plaintiflT,  at  the  time  of  making  the 
^Q\exB\  false,  fraudulenU  and  deceitful  representations  after-mentioned,  was 
an  ironmonger  carrying  on  bis  trade,  and  that  the  defendant  before  the  said 
time,  &c.  had  recommended  one  £.  F,  Robertson,  to  deal  with  tbe  plaintiff  in 
the  way  of  his  trade :  and  thereupon  just  before  the  making  of  the  false  repre- 
sentations, &c.  J.  H.  the  younger,  the  son  of  the  plaintiff,  had  on  his  behalf 
applied  to  the  defendant  to  inquire  of  him  as  to  the  safety  of  giving  credit  to 
the  said  Robertson  ;  yet  the  defendant,  well  knowing  the  premises,  but  con- 
triving and  intending  to  injure  tbe  plaintiff,  and  to  induce  him  to  give  credit 
to  Robertson,  falsely  represented  to  the  said  J,  H.  the  younger,  "  that  the 
'*  plaintiflf  would  be  perOectly  safe  in  giving  credit  to  the  said  Robertson,  as 
"  he  (the  defendant)  knew,  that  she  (Robertson)  was  then  in  possession  of 
"  considerable  property  by  tbe  death  of  her  mother,  and  was  in  expectation  of 
"  a  much  greater  by  the  death  of  her  grandfather,  who  had  been  bed-ridden  a 
*•  considerable  time."  It  also  averred,  that  the  defendant  falsely  represented 
to  one  Joseph  Haycraft,  who  had  applied  to  him  on  behalf  of  the  plaintiff,  in 
order  to  inquire  whether  the  plaintiff  might  trust  said  Robertson;  "  That  she 
"  (Robertson)  was  a  lady  of  great  fortune,  and  much  greater  expectations,  and 
"  that  he  (the  defendant)  knew  that  the  plaintiff  might  credit  her  (Robertson) 
**  to  any  amount  with  perfect  safety."  It  also  laid  other  expressions  to  the 
same  effect,  and  particularly  concerning  Robertson^s  relationship  to  certain 
persons  of  note.  And  then  averred,  that  by  means  of  the  ^aid  several  false 
representations  of  the  defendant,  the  plaintiff  confiding  therein,  gave  credit  to 
Robertson  for  diveis  goods,  &c.  sold  and  delivered  to  her,  to  the  amount  of 
486Z.;  and  then  concluded,  that  in  fact,  at  the  time  of  the  said  several  false 
representations,  it  was  not  safe  to  give  credit  to  Robertson,  and  that  she  was 


in  IValker  v  Sherman,  20  Wend.  636.  Chancellor  Kent  has  collected  the  American  ( 
in  the  2d  vol.  of  his  Cothmentarics,  p.  S45,  Sd  ed.  note  c.  In  Pennsylvania,  the  role  of  de- 
termining whether  certain  articles  are  real  or  personal  estate,  by  the  criterion  of  actnal  and 
permanent  fastening,  has  been  disregarded.  Machinery,  although  not  actually  fastened  to 
the  freehold,  is  part  of  it,  where  the  articles  are  conatiiuent  parts  of  the  manufactory  to  the 
purposes  of  which  the  building  has  been  adapted,  and  without  which  it  would  cease  .to  be 
auch  manufactory.  This  is  as  between  vendor  and  vendee,  heir  and  executor,  debtor  and  ex- 
ecution creditor;  but  not  as  between  tenant  and  landlord,  and  remainder- man.  See  VboT" 
hiet  V.  Freeman,  2  W.  &  S.  116.  Pyle  v.  Pennock,  do.  890.  In  JVkw-York,  the  rule  is 
substantially  the  same  as  in  Pennsylvania,  although  rather  more  favorable  to  tenants;  for  if 
the  tenant  enter  after  the  term  expired,  to  remove  fixtures  erected  by  him  for  manufacturing 
purposesj  he  may  be  liable  as  a  trespasser,  but  the  property  in  the  articles  remains  in  him. 
Holmet  V.  Tremper;  20  Johns.  29.  Raymond  v.  White,  7  Cow.  319.  Miller  v.  Plumb, 
6  do.  666. 

Both  the  English  and  American  authorities  have  a  stroacer  tendency  to  consider  fixturet 
for  the  purposes  of  trade  as  mere  personal  property,  than  those  of  an  agrieultaral  or  domet- 
tic  character. —  W .] 
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was  not  in  possession  of  considerable  property,  &c.  nor  in  expectation  of 
greater,  &c.  and  so  negativing  all  the  other  representations  of  the  defendant; 
(but  not  alleging  that  the  defendant  kniew  them  to  be  false  at  the  time)»  on 
the  contrary,  that  Robertson  was  then  wholly  unworthy  of  credit,  and  anfit 
to  be  trusted,  &c.  and  that  the  said  sum  of  435i.  was  still  due  to  the  plaintiff, 
who,  by  means  of  the  several  premises,  was  likely  to  lose  the  same.  There 
were  other  counts  laying  the  representations  ija  different  ways. 

At  the  trial  beforelLord  Kenyan,  G.  J.  at  the  sittings  at  Guildhall,  the  trans- 
action which  led  to  the  representations  in  question  appeared  in  substance  to  be 
this.     A  Miss  RoberUon,  (the  person  named  in  the  declaration,)  who  had  for- 
merly been  a  teacher  at  a  school,  in  which  capacity  the  defendant  had  first 
become  acquainted  with  her,  having  had  children  at  that  school,  on  a  sudden, 
some  little  time  before  the  transaction  happened,  gave  herself  out  to  the  world  as 
a  person  of  considerable  fortune,  which  had  devolved  upon  her  by  her  mother's 
death,  and  with  still  greater  expectations  from  her  grandfather  and  other  re- 
latives.    Upon  the  strength  of  these  assurances  she  contrived  to  obtain  cre- 
dit to  a  considerable  amount  from  a  number  of  persons,  and  settled  herself  in 
a  large  house  at  Blackheatk,  fitted  up. in  an  expensive  manner,  kept  a  carriage, 
exhibited  a  great  show  of  plate,  and  other  marks  of  affluence,  talked  of  her 
relationship  to  persons  of  note :  by  means  of  all  which  she  imposed  on  great 
numbers  of  persons,  who  believed  her  to  be  the  character  she  had  assumed* 
and  visited  her  as  such.     Amongst  other  things  she  pretended  to  be  the  owner 
of  a  considerable  estate -in  Scotland,  from.the  rents  of  which  she  had  been  kept 
out  for  about  40  years,  but  had  then  lately  got  into  possession ;  and  in  support 
of  these  pretensions  she  exhibited  supposed  plans  of  the  estate,  with  admeas- 
urements of  the  woods,  &c.  and  actually  appointed  a  respectable  man  of  bu- 
siness as  her  agent  or  steward,  to  receive  the  rents,  &c.  from  whom  she  took 
bond  to  a  large  amount,  as  security  for  the  faithful  discharge  of  his  functions. 
All  these  and  other  like  appearances  were  proved  to  have  been  continually  ex- 
hibited to  the  eyes  of  the  defendant,  who  was  a  currier  at   Greenwich,  near 
which  Miss  Robertson  lived.     And  though  some  attempt-was  made  by  evi- 
dence to  implicate  him  in  the  fraud  that  was  going  on,  yet  upon  the  result  no- 
thing of  that  sort  was  established  against  him  :  but  it  appeared  that  he  himself 
had  been  duped  by  these  appearances,  and  had  actually  lent  her  his  acceptances, 
to  the  amount  of  above  2000/.  upon  the  strength  of  them ;    for  which  he 
had  net  taken  any  security  at  the  time  the  representations  were  made  ;  though 
some  months  afler  and  before  the  final  exposure  of  the  imposition,  and  the 
absconding  of  Miss  Robertson,  he  had  obtained  of  her  a  bond  and  warrant  of 
attorney  to  secure  his  advances.     The  particular  circumstances  which  led  to 
the  present  action  were  these  ;  about  May  or  June,  while  Miss  Robertson  was 
fitting  up  her  house  at  Blackheath,  application  was  made  on  her  behalf  by  the 
defendant  to  the  plaintiff's  son  (who  conducted  the  ironmongery  business  in 
his  father's  absence),  the  defendant,  stating  that  he  had  recommended  Miss 
Robertson  to  come  to  the  plaintiff  for  such  articles  as  she  might  want  in  the 
way  of  his  business.     The  plaintiff's  son  inquired  as  to  her  responsibility, 
she  being  an  entire  stranger  to  him  and  his  father ;  to  which  the  defendant 
answered,  "  your  father  may  credit  her  with  perfect  safety  ;  for  I  know  of  my 
"  own  knowledge  that  she  has  been  left  a  considerable  fortune  lately  by  her 
"  mother,  and  that  she  is  in  daily  expectation  of  a  much  greater  at  the  death 
"  of  her  grandfather,  who  has  been  bedridden  a  considerable  time."     The  de- 
fendant afterwards  came  with  Miss  Robertson  eiTid,  her  companion,  (also  known 
to  the  defendant  for  many  years  before   as  the  keeper  of  the  same  school,) 
and  they  looked  out  and  ordered  articles  to  a  large  amount.     The  plaintiff's 
son  swore  at  the  trial  that  he  dealt  with  them  entirely  on  the  defendant's  in- 
formation.    Finding  the  order,  however,  to  be  so  large,  the  son  again  asked 
the  defendant  if  he  were  certain  as  to  the  representation  he  had  made ;  who 
again  answered  with  the  same  certainty,  and  nevei  expressed  any  doubt.    The 

Vol.  I.  48 
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son  thereupon  wrote  to  the  plaratiff,  and  in  consequence  of  the  answer  he  re- 
ceived, iipplied  to  his  uncle  to  see  the  defendant  on  the  business'.  Upon  this 
tatter's  application  to  the  defendant  for  the  same  purpose,  the  defendant  re- 
peated his  assertion  that  Miss  Robertson  was  a  person  of  great  fortune  and 
greater  etpectations,  and  was  related  to  certain  persons  of  rank  whom  he 
named ;  and  added,  "  /  can  positively  assure  you  of  my  ovm  krunoledge,  that 
"  you  may  credit  Miss  Robertson  to  any  amount  with  perfect  safety."  Vari- 
ous other  assertions  to  the  like  effect  were  proved;  but  particularly  on  one  oc- 
casion, after  representations  of' this  sort  had  been  made  to  the  plaintiff's  bro- 
ther, the  latter  said  to  the  defendant,  "  I  hope  you  do  not  inform  me  this  tipon 
**  bare  hearsay ;  but  do  you  know  the  fact  yourself?"  The  defendant  an- 
swered, "  Friend  Haycraft,  I  know  that  your  brother  may  trust  Miss  Robert' 
"  son  with  perfect  safety,  to  any  amount."  The  jury  found  a  verdict  for  the 
plaintiff  for  485^. 

A  rule  was  obtained,  calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  that  there  was  no 
fraud  or  deceit  in  the  defendant  making  the  representation  in'  question,  though 
he  had  incautiously  averred  that  to  be  within  his  own  knowledge^  which  in^ 
strictness  he  could  not  be  said  to  knaw^  but  only  had  reasonable  and  probable 
cause  to  believe,  and  did  in  fact  believe  to  be  true  at  the  time :  and  tJHit  with- 
out fraud,  the  action  was  not  maintainable,  though  the  representation  turned 
out  to  be  false. 

Erskine,  {xarrow,  Gibbs,  and  Lowes  shewed  cause  against  the  rule. 
This  action  is  bottomed  upOn  the  same  principles  which  governed  the  cases  of 
Pasley  v.  Freeman,  3  Term  JRep.  51,  and  Eyre  v.  Dumford,  1  East,  318; 
here  is  the  damnum  and  injuria  concurring ;  the  deceit  in  the  defendant,  and 
the  injury  and  loss  to  the  plaintiflT.  The  sciens  is  considered  as  eouivalent  to 
the  fraudulenter,  Leakins  v.  Clissel,  1  Sid.  146.  1  Keb.  522.  It  was  well 
said  in  those  cases,  that  if  one  be  applied  to  for  information  as  to  the  credit  of 
another,  it  is  optional  in  him  whether  or  not  he  will  answer  the  inquiry ; 
but  that  if  he  do,  he  is  bound  to  answer  truly.  This  is  a  case  where 
the  <]efendant  not  .  loosely  or  inadvertently,  but  after  grave  warning,  de- 
liberately asserted  a  fact  of  his  own  knowledge,  which  is  averred  and 
proved  to  have  been  false.  It  matters  not  to  the  plaintiff  whether  the  defend- 
ant knew  it  to  be  false  at  the  time  ;  the  injurious  consequence  is  the  sar^e  to 
him :  nor  is  it  less  culpable  in  the  defendant,  whether  he  knew  it  to  be  false, 
or,  which  is  the  same  thing,  did  not  know  it  to  be  true.  If  he  asserted  that 
of  his  knowledge  which  he  did  not  know  to  be  true,  and  that  at  least  is  prov- 
ed by  the  event,  the  imposition  upon  the  plaintiff  is  the  same,  and  the  law 
holds^him  responsible  for  the  consequences.  It  is  difficult,  and  sometimes  im- 
possible, to  trace  the  motives  which  induce  such  declarations ;  though  there 
is  no  doubt  that  for  the  most  part  they  proceed  from  some  sinister  motive  or 
expectation  of  advantage  to  the  party.  And  here  it  appeared  that  Miss  Rob- 
ertson  was  considerably  indebted  to  the  defendant  himself  at  the  time,  as  well 
as  some  other. casual  circumstances,  which  might  induce  a  jury  to  account  in 
this  manner  for  the  earnest  anxiety  which  he  shewed  to  establish  the  opinion 
of  her  credit  in  the  world.  But  at  any  rate,  it  was  fully  established  in  the 
cases  referred  to,  that  it  was  not  necessary  to  the  maintenance  of  the  action, 
that  the  defendant  should  have  any  interest  at  the  time  in  making  the  false  re- 
presentation ;  it  is  enough  if  it  be  false,  and  be  made  deliberately,  and  that 
the  consequences  are  injurious  to  the  plaintiflT,  who  gave  credit  to  it.  Suppose 
a  man  imposed  upon  by  a  servant,  out  of  pity  to  his  apparent  distress,  were 
to  give  a  character  of  him  to  another,  and  asserts  facts  in  his  favour  as  of  his 
own  knowledge,  which  he  no  otherwise  knew  than  by  the  declaration  of  the 
servant  himself;  in  consequence  of  which  the  other  took  him  into  his  service, 
and  was  immediately  robbed  by  him ;  and  it  turned  out  that  the  whole  repre- 
sentation was  false  ;  but  that  the  maker  was  actuated  solely  by  mistaken  mo* 
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tives  of  compassion  to  state  that  which  he  did  Dot  know  to  be  true ;  upon  what 
principle  of  justice  could  he  excuse  himself  on  account  of  such  motives,  for 
hazarding  an  assertion  so  injurious  to  another  in  its  consequences.  If  one  as- 
sert absolute  knowledge  of  a  fact,  which  he  does  not  know,  but  has  ,only  rea- 
son  to  believe,'  he  canqot  but  know  that  his  assertion  is  false,  whether  the  fact 
asserted  turn  out  to  be  true  or  not.  The  case  is  much  stronger  against  such 
an  one  when,  as  in  this  case^  his  attention  is  drawn  at  the  time  to  the  distinc- 
tion between  knowledge  aad  mere  hearsay :  for  however  propitious  appear- 
ances may  be,  a  man  may  refuse  to  credit  them  without  the  actual  knowledge 
of  the  party  to  whom  he  applies  for  information.  It  can  be  nq  defence,  there- 
fore,' that  the  defendant  was  himself  duped,  or  that  he  bditved  that  the  yen* 
dee  was  a  person  of  the  credit  he  represented  her  to  be,  or  even  that  he  had 
reasonable  grounds  for  such  belief;  for  his  representation  went  further  than 
this,  and  unless  it  had,  it  is  probable  the  credit  would  not  have  been  given. 
There  is  no  foundation  for  the  objection  that  this  is  an  attempt  to  evade  the 
statute  of  frauds ;  for  that  was  only  meant  to  indemnify  persons  from  collator* 
al  undertakings  for  the  debts  of  others,  where  no  fraud  had  been  practised  to 
induce  the  credit :  and  at  any  rate,  that  objection  would  equally  have  applied 
to  tha  cases  of  Pasley  v.  Freeman  and  Eyre  v.  Dunsfordj  where  it  was  made 
and  over-ruled. 

The  Attorney' Qeneral^  Dallas,  Marryat  and  Comyn,  contra.  It  was  not 
attempted  to  go  to  the  jury  on  the  question  of  fraud  ;  but  it  was  insisted  that 
the  defendant  had  too  credulously  believed  the  appearance  of  credit  assumed 
by  Miss  Robertson,  and  that  he  had  exceeded  his  duty  in  stating  his  knowledge 
of  that  which  he  only  believed,  without  knowing  it  to  be  true  :.  and  on  this 
ground  the  case  was  left  to  the  jury  to  find  for  the  plaintiff.  The  question 
then  is,  Whether  the  averment  of  knowledge  concerning  a  matter  like  credit, 
of  which  perfect  mathematical  knowledge  cannot  be  predicated,  and  which  at 
most  can  never  amount  to  more  than  a  hi^h  state  of  belief,  makes  the  party 
liable  for  the  consequences  to  another  trusting  to  such  a  representation  ?  All 
the  cases  upon  this  subject  were  fully  investigated  in  Pasley  v.  Freeman :  and 
Grose,  J.  there  said,  3  Term  Rep.  53,  that  he  had  met  with  no  case  of  an  ac- 
tion upon  a  false  affirmation,  except  against  a  party  to  a  contract :  and  it  may 
fairly  be  assumed,  that  previous  to  that  determination  there  was  no  such  case 
to  be  found ;  for  'Buller^  J.,  who  entered  largely  into  the  authorities  in  support 
of  the  contrary  opinion,  did  not  produce  any  direct  authority  in  support  of  it. 
All  the  cases  mentioned  by  him  were  cases  of  fraudulent  assertions  by  one  of 
the  contracting  parties.  What  is  said  in  Risney  v.  Selby,  Salk.  311,  as  to  the 
tenant's  falsely  affirming  to  a  purchaser  that  the  rent  was  higher  than  it  really 
was,  amounts  to  no  more  than  this,  that  the  rent  being  a  matter  lying  within 
the  knovyledge  of  the  landlord  and  tentant,  if  they  (i.  e.  the  landlord  and  ten- 
ant) were  parties  to  th^  contract  of  sale,  the .  action  would  lie  against  them. 
But  it  is  not  said  that  the  action  would  lie  against  the  tenant  alone,  falsely  af- 
firming as  to  the  value  of  the  landlord's  estates,  if  he  were  no  party  to  the  con- 
tract between  the  landlord  and  a  purchaser.  But  without  impeaching  directly 
the  judgment  delivered  in  Pasley  v.  Freeman,  concerning  which,  however, 
much  doubt  has  been  entertained,  it  is  sufficient  to  observe,  that  all  the  cases 
hitherto  have  proceeded  on  the  ground  of  an  intended  deception  by  making 
the  false  representation,  and  many  of  them  with  a  view  to  the  person's  own 
benefit  who  so  made  it.  In  Pasley  v.  Freeman,  though  there  was  no  benefit 
to  the  defendant,  yet  the  judgment  went  expressly  on  the  ground  of  fraud. 
BuUer,  J.  said  throughoat,  that  the  foundation  of  the  action  is  fratid  and  de* 
eeit :  and  relied  mainly  on  the  fact,  that  the  defendant  knew  the  representation 
to  be  false.  And  he  cited  Mr.  Justice  Twysden's  opinion  in  Leakins  v.  Clissel, 
1  Sid.  146,  with  approbation,  that  fraud  must  be  proved  to  maintain  the  action. 
The  new  trial  in  Eyre  v.  Dunsford,  1  East,  318,  was  refused  on  the  ground  that 
there  was  sufficient  evidence  for  the  jury  to  find  fraud,  inasmuch  as  the  de- 
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fendant  could  not  but  know  that  the  representation  made  by  him  was  false.  Bijt 
there  is  no  case  which  holds  a  defendant  liable  for  incorrectly,  perhaps,  assert- 
ing a  positive  knowledge  of  that  which  he  believed  to  be  so,  and  had  a  moral 
probability  for  so  believing :  and  here  he  vouched  the  genuineness  of  his  be- 
lief, by  having  credited  Miss  Robertson  himself  to  a  considerable  amount  at 
the  time  ;  for  which  he  took  no  security  till  several  months  afterwards.  Then 
consider  what  the  word  knowledge^  as  applied  to  the  subject  niatter,  meant ; 
it  could  only  mean,  that  the  defendant  had  such  strong  grounds  for  believing 
the  fact,  as  that  he  himself  would  for  every  purpose  act  upon  it  as  true.  If  a 
man  could  not  predicate  knowledge  of  another's  wealth,  upon  such  circum- 
stances of  reasonable  presumption  as  offered  themselves  to  th^  defendant's 
mind,  he  could  upon  none :  no  degree  of  general  credit  or  visible  property 
would  warrant :  the  credit  might  be  delusive  ;  the  party  might  owe  mucn  more ; 
and  the  visible  property  might  be  mortgaged  beyond  tne  value.  The  principle 
of  this  action  goes  to  an  indefinite  extent,  if  a  person  were  bound,  at  the  peril 
of  answering  in  damages,  to  answer  truly  every  question  put  to  him,  and  that 
1^0  belief  even  would  excuse  the  falsehood.  Suppose,  from  error  in  a  man's 
watch,  he  tells  another,  who  is  subpoenaed  as  a  witness  in  a  cause,  that  he 
knows  it  is  8  when  it  is  9  o'clock,  in  consequence  of  which,  the  witness,*  ne- 
glecting to  appear  in  time,  is  called  upon  his  subpoena,  and  has  the  costs  of  the 
cause  to  pay  upon  an  attachment ;  would  he  have  this  remedy  to  recover 
damages  ?  Where  is  the  line  to  be  drawn  ?  Besides,  this  case  trenches 
strongly  upon  the  statute  of  frauds.  If  a  particular  phrase  will  have  the  ope- 
ration and  effect  of  making  a  man  liable  for  the  debt  or  miscarriage  of  ano- 
ther^  it  militates  as  strongly  against  the  meaning  and  spirit  of  that  act,  as  if 
he  had  used  words  of  direct  guarantee  or  collateral  undertaking.  The  statute 
was  intended  to  guard  against  perjuries.  -  If  a  mere  shift  of  expression  will 
take  the  case  out  of  the  statute,  then  persons  will  be  made  liable  for  the  debts 
of  others  by  proving  that  the  defendant  used  the  words  "  I  know  him  to  be 
"  worthy  of  credit,"  instead  of,  •*  I  will  warrant  or  engage  for  his  credit,"  or 
"  I  will  pay  if  he  do  not."  And  thus  all  the  mischief  will  be  let  in  which 
the  statute  was  meant  to  prevent ;  namely,  the  making  men  liable  to  colla- 
teral responsibility  for  others  by  mere  words  without  writing.  The  form  of 
words  cannot  be  material ;  the  substance  and  thing  is  prohibited.  At  any 
rate,  however,  there  was  no  fraud  or  deceit  here,  and  therefore  the  defendant 
is  entitled  to  a  new  trial. 

Lord  Kenyon,  C.  J.  If  there  be  any  doubt  in  this  case,  I  should  wish  to 
have  it  put  in  such  a  shape  as  to  be  carried  to  the  dernier  resort.  But  not 
knowing  how  that  can  be  done,  I  shall  deliver  the  opinion  which  at  present 
I  entertain  upon  the  case.  Here  is  a  tradesman  who  has  suffered  a  loss  to  a 
large  amount  in  consequence  of  his  having  been  induced  to  give  credit  to  a 
third  person :  and  by  this  action  he  calls  on  the  defendant  through  whose 
misrepresentation  the  loss  was  incurred  to  make  it  good.  The  plaintiff's  son 
knowing  nothing  at  the  time  of  Miss  Robertson,  who  had  been  recommended 
to  the  plaintiff  by  the  defendant  to  buy  goods  of  him  in  the  way  of  his  trade, 
makes  the  most  particular  inquiries  concerning  her  credit,  to  all  which  the  de- 
fendant answers  on  several  occasions  in  the  most  positive  terms,  that  she  was 
a  trust-worthy  person  to  his  own  knowledge.  The  plaintiff's  brother,  not  sat- 
isfied with  this  puts  the  question,  expressly  to  the  defendant,  whether  he  stated 
this  upon  hearsay  or  of  his  own  knowledge,  drawing  his  attention  therefbre 
to  the  subject  in  the  most  particular  manner  ;  to  which  the  defendant  again 
replies,  *'  I  can  positively  assure  you  of  my  ovm  knotoledi^e  thai  you  may  credit 
'*  Miss  Robertson  to  any  amount  with  perfect  safety,**  The  question  then  is, 
Whether  that  lepresention  were  true  or  false  ?  No  doubt  it  was  a  gross  fal- 
sity. She  was  not  a  person  to  be  credited  with  safety,  nor  had  he  any  know- 
lege  that  she  was  so  :  and  it  is  a  juggle  to  say  that  the  words  in  common  par- 
lance do  not  import  knowledge  in  the  strict  sense  of  it.  They  were  so  under- 
stood between  the  parties  at  the  time,  and  the  plaintiff  has  suffered  a  loss  in 
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consequence  of  it.  Soon  after  I  came  into  this  Court  the  case  of  PasUy  y. 
Freeman^  occurred.  I  had  the  assistance  of  three  very  able  Judges  to  help 
me  to  form  my  judgment ;  twoof  whom  had  long  sat  on  th^  bench,  and  werp 
peculiarly  conversant  with  the  forms  of  action,  and  they  were  decidedly  of 
opinion  that  the  action  lay ;  though  we  had  the  misfortune  to  diflfer  from 
the  other  Judge,  with  whom  I  have  now  (he  honour  to  sit  on  the  bench. 
I  indeed  was  not  then  so  well  versed  in  the  critical  form  of  actions ;  but  I 
had  endeavoured  to  store  my  mind  with  established  principles ;  and  I  had 
learned  that  laws  were  never  so  well  directed  as  when  they  were  made  to 
enforce  religious,  moral,  and  social  duties  between  man  and  man :  and 
I  knew  that  it  was  repugnant  to  all  such  duties  io^  one  man  to  make 
false  representations  to  another  to  induce  him  to  take  measures  which 
were  injurious  to  him.  That  case  has  been  acted  upon  ever  since,  and 
has  recently  been  recognized  by  another  decision  of  this  Court,  in 
which  the  two  Judges  who  have  since  taken  their  seats  on  the  bench  concurred. 
I  am  not  able  to  distinguish  this  case  from  thbse  upon  principle.  The  question 
has  nothing  to  d«  with  the  statute  of  frauds.  That  wals  meant  to  guard 
against  certain  legal  presumptions  of  fraud  arising  out  of  contracts,  but  not 
to  indemnify  persons  against  tortious  acts  and  misrepresentations  whereby 
others  are  deceived  and  injured.  For  a  series  of  years  since  Pdslep  v.  Free- 
many  cases  of  this  sort  have  occurred  which  have  passed  without  dispute. 
And  I  have  been  led  to  depend  on  that  decision  acquiesced  in  so  long,  and 
as  I  conceived  no  longer  disputed  by  the  learned  Judge  who  differed  at  first 
from  the  ^est  of  the  Court.  It  is  said  that  I  imputed  no  fraud  to  this  defend- 
ant at  the  trial.  It  is  true,  that  I  used  no  hard  words,  because  the  case  did  not 
call  for  them.  It  was  enough  to  state  that  the  case  rested  on  this,  that  the 
defendant  affirmed  that  to  be  true  within  his  own  knowledge  which  he  did 
not  know  to  be  true.  This  is  fraudulent ;  not  perhaps  in  that  sense  which 
affixes  the  stain  of  moral  turpitude  on  the  mind  of  the  party,  but  falling 
within  the  notion  of  le^l  frauds  such  as  is  presumed  in  aU  the  case|s  within 
the  statute  of  frauds.  The  fraud  consists  not  in  the  defendant*s  saying  that 
he  believed  the  matter  to  be  true,  or  that  he  had  reason  so  to  believe  it, 
but  ip  asserting  positively  his  knowledge  of  that  which  he  did  not  know. 
There  are,  it  is  true,  some  duties  of  imperfect  obligation  as  they  are  called, 
the  breach  or  neglect  of  which  will  not  subject  a  party  to  an  action.  If  I 
know  that  one  in  whose  welfare  I  am  interested  is  about  to  marry  a  person  of 
infamous  character,  or  to  enter  into  commercial  dealings  with  an  insolvent,  it 
is  my  duty  to  warn  him ;  but  no  action  lies  if  I  omit  it ;  but  if  any  one  be- 
come an  actor  in  deceiving  another ;  if  he  lead  him  by  any  misrepresentations 
to  do  acts  which  are  injurious  to  him ;  I  learn  from  all  religious,  moral,  and 
social  duties  that  such  an  action 'will  lie  against  him  to  answerin  damages  for 
his  acts.  And  when  I  am  called  to  point  out  legal  authorities  for  this  opinion, 
I  say  that  this  case  stands  on  the  same  grounds  of  law  and  justice  as  the  oth- 
ers which  have  been  decided  in  this  Court  on  the  same  subject.  His  lordship 
afterwards  added,  that  as  to  Che  want  of  criminal  intention  in  the  party  mak- 
ing the  false  representation,  he  had  learned  from  Lord  Bacon's  maxims  that 
there  was  a  distinction  in  that  respect  between  answering  civUiter  et  crimina- 
liter  for  acts  injurious  to  others  ;  in  the  latter  case,  the  maxim  applied,  actus 
nan  facit  reum  niii  wens  cit  rea :  but  it  was  otherwise  in  civil  actions,  where 
the  intent  was  immaterial  if  the  act  done  were  injurious  to  another. 

Gbose,  J.  Ldo  not  understand  the  question  to  be,  whether  this  kind  of 
action  be  maintainable :  on  that  subject,  although  I  still  profess  myself  unable 
to  comprehend  the  ground  on  which  the  case  of  Pasley  v.  Freeman  was  decid- 
ed, yet  I  hold  myself  bound  by  the  authority  of  it  so  long  as  it  remains  un- 
impeached  by  any  contrary  decision.  But  I  take  the  question  here  to  be, 
Whether  the  evidence  prove  that  which  is  necessary  to  sustain  the  action  ? 
which,  so  far  as  I  understood  the  arguments  and  opinion  of  the  court  in  Pas- 
ley  V.  Freeman^  was  said  to  be  founded  in  fraud.    It  was  there  expressly  de- 
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clared  in  so  many  words,  that  fraud  or  deceit  was  the  foundation  of  the  ac- 
tion. The  only  question  then  is,  Whether  there  were  such  evidence  of  fraud 
in  this  case  as  will  sustain  the  action  ?  Now  I  know  not  where  to  find  any 
fraud  in  the  transaction  between  thes^  parties.  I  consider  what  was  said  by 
the  defendant  upon  the  several  occasions,  as  no  more  than  asserting  his  opin« 
ion  of  the  credit  of  Miss  Robertson  ;  ari  opinion  which  he  seeins  to  have  fair- 
ly entertained.  It  is  true,  <that  he  asserted  his  own  knowledge  upon  the  sub- 
ject :  but  consider  what  the  subject  matter  was  of  which  that  knowledge  was 
predicated :  it  was  concerning  the  credit  of  another,  which  is  a  matter 
of  opinion.  When  be  used  those  words,  therefore,  it  is  plain  that  he  only 
meant  to  convey  his  strong  belief  of  her  credit,  founded  upon  the  means 
he  had  had  of  forming  such  an  opinion  and  belief.  Th^ere  is  no  reason 
for  us  to  suppose  that  at  the  time  of  making  those  declarations  he  meant 
to  tell  a  lie  and  mislead  the  plaintiff  He  himself  had  trusted  her  before  to  a 
considerable  amount.  He  had  no  reason  to  know  otherwise  than  what  he  ex- 
pressed :  and  had  on  the  contrary  reasonable  grounds  for  asserting  know- 
ledge in  the  sense  I  understand  him  to  have  used  it.  He  had  for  some 
time  before  seen  many  other  persons  treat  Miss  Robertson  as  a  person  of  for- 
tune. He  himself  saw  her  living  in  affluence.  He  had  seen  plans  of  her  sup- 
posed estate  in  Scotland :  and  had  observed  other  circumstances,  altogether 
well  calculated  to  delude  him.  I  cannot  isay  that  I  should  not  also  have  been 
duped  by  the  same  appearances.  Then  it  is  also  a  circumstance  in  the  case, 
that  he  does  not  appear  to  have  had  any  interest  in  misrepresenting  the  mat- 
ter to  the  plaintiff  otherwise  than  as  it  really  appeared  to  him.  And  taking 
the  whole  together,  I  think  the  evidence  goes  no  further  than  his  asserting, 
that  to  his  firm  belief  and  conviction  she  was  deserving  of  credit ;  and  that 
the  defendant  was  himself  a  dupe  to  appearances.  But  until  some  case  shall 
be  decided  which  goes  further  than  that  of  Pasley  v.  Freeman,  there  must  be 
evidence  of  fraud  to  support  such  an  action ;  and  evidence  of  being  a  dupe 
iis  not  sufficient.  Therefore,  without  meddling  with  the  law  as  laid  down  in 
that  case,  but  taking  it  at  present  to  be  right  until  it  is  overturned,  I  dinnot 
concur  in  this  verdict,  th^re  being  no  evidence  of  fraud  as  required  by  that 
deteri^nination. 

Lawrencs,  J.  Considering  the  great  extent  of  this  question,  I  wish  that 
it  may  be  put  upon  the  record,  in  order  that  it  may  be  submitted  to  the  judg- 
ment  of  a  higher  Court.  I  have  always  understood  the  doctrine  laid  down  in 
Pasley  v.  Freeman  to  be,  that  without  fraud  there  was  no  cause  of  action.  I 
collect  that  from  the  opinion  delivered  by  each  of  the  judges  who  concurred 
in  that  judgment.  If  this  case  had  gone  to  the  jury  on  the  ground  of  fraud, 
I  cannot  say  there  would  have  been  no  evidence  to  support  the  verdict :  but 
the  case  went  to  them  on  the  ground,  that  though  the  defendant  were  himself 
a  dupe,  yet  if  the  representation  made  by  him  were  false,  he  was  answerable. 
Then  the  question  is.  Whether  if  a  person  assert  that  he  knows  such  an  one 
to  be  a  person  of  fortune,  and  the  fact  be  otherwise,  although  the  party  making 
the  assertion  believed  it  to  be  true,  an  action  will  lie  to  recover  damages  for 
an  injury  sustained  in  consequence  of  such  misrepresentation  ?  It  does  not 
appear  that  any  of  the  Judgpa  went  this. length  in  Pasley  v.  Freeman,  Stress 
has  been  laid  on  the  defendant's  assertion  of  his  own  knowledge  of  the  mat- 
ter :  but  persons  in  general  are  in  the  habit  of  speaking  in  this  manner  with- 
out understanding  knowledge  in  the  stiict  sense  of  the  word  in  which  a  law- 
yer would  use  it.  This  observation  will  not  only  apply  to  ordinary  men  in 
common  conversation,  but  also  to  persons  of  the  best  information.  If  any  man 
should  say  that  he  hiows  there  is  no  city  larger  than  London,  it  must  be  un- 
derstood that  he  is  spjeaking  only  from  information  and  belief  upon  such  a 
subject,  and  not  from  actual  mensuration.  The  same  roust  be  understood 
when  one  is  speaking  of  his  knowledge  of  the  credit  of  another.  In  order 
to  support  the  action,   the  representation  must   be  made  m4ilo  animo.    It 
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is  not  necessary  that  the  party  should  gain,  or  intend  to  gain  any  thing  for 
himself  hy  it ;  but  if  he  make  it  With  a  malicious  intention  that  another 
should  be  injured  by  it,  he  shall  make  compensation  in  damages.  But  there 
must  be  something  more  than  misapprehension  or  mistake.  However,  in  de- 
ference to  the  opinion  from  which  I  differ,  I  cannot  but  state  this  with  doubt 
and  distrust  of'  my  own  opiniom 

Lb  Blanc,  J.  I  concur  with  my  brothers  in  wishing  to  have  thitf  question 
put  on  the  record  ;  but  shall  give  the  opinion  which  I  now  entertain.  The 
question  is,  Whether  the  action  be  maintainable  on  a  mere  representation  by 
the  defendant  that  he  knew  that  of  his  own  knowledge,  which  in  fact  he.  could 
only  be  said  to  know  according  to  the  bestpf  his  information  and  belief? 
Now  the  law  as  laid  down  in  Padey  v.  Freeman  went  no  further  than  this, 
that  where  a  party  with  a  design  to  injure  another  makes  a  false  representation 
of  a  matter  inquired  of  him,  in  consequence  of  which  the  other  is  damnified, 
he  shaU  answer  in  damages.  The  case  of  Eyre  v.  Dunsford  followed  on  the 
same  ground.  The  former  case  came  on  upon  a  motion  in  arrest  of  judgment 
on  the  third  count.  That  count  stated,  that  the  defendant,  intending  to  de- 
ceive and  defraitd  the  plaintiffs,  did  torongfiilly  and  deceitfully  encourage  and 
persuade  them  to  sell  and  deliver  certain  goods  to  one  Fo/cA  upon  credit ;  and 
for  that  purpose  did/a/««^^,  deceitfully  and  fraudulently  assert  that  Fo/cA  was 
a  person  safely  to  be  trusted,  &;c.  whereas  in  truth  Falck  was  not  then  and 
there  a  person  safely  to  be  trusted,  and  the  defendant  well  kview  the  sanies  &c. 
The  question  there  was,  Whether,  admitting  all  those  facts  to  be  true,  the  ac- 
tion were  maintainable  ?  All  the  Judges  who  were  of  opinion  in  the  affirma- 
tive, thought  that  there  should  be  damage  to  the  plaintifi,  and  fraud  in  the  de- 
fendant. By  fraud,  I  understand  an  intention  to  deceive  ;  whether  it  be  from 
any  expectation  of  advantage  to  the  party  himself,  or  from  ill-will  towards  the 
other  is  immaterial.  Then  the  question  here  is,  Whether  the  defendant's  say- 
ing that  which  critically  and  accurately  speaking  wa^  not  true,  but  not  having 
said  it  with  any  intention  to  deceive,  btings  this  case  within  the  doctrine  of 
Pasley  v.  Freeman  ?  I  think  not.  Then  considering  that  ca«e  to  have  gov- 
erned the  determination  in  Eyre  v.  Dunsford,  I  understand  the  judgment  in 
the  latter  to  have  turned  on  the  fact  that  the  party  making  the  representation, 
which  was  not  true,  was  himself  to  gain  something  by  it ;  and  that  the  jury 
were  satisfied  that  the  representation  was  false  ;  and  there  was  sufficient  evi- 
dence to  warrant  them  in  drawing  the  conclusion  that  the  representation  was 
also  fraudulently  made.  But  this  is  a  case  where  the  defendant  giving  credit 
to  the  arts  which  had  been  practised  upon  him  and  others,  and  l^lieving  the 
appearances  to  be  real ;  and  not  discriminating  with  a  lawyer's  mind,  conceiv- 
ed that  his  view  of  her  manner  of  lifting,  of  the  plan  of  the  estate,  and  so 
forth,  amounted.to  knowledge  of  what  he  asserted ;  and  that  he  did  not  make 
the  representation  upon  mere  hearsay,  and  asserted  this  without  any  intention 
to  deceive  the  plaintiff.  This,  therefore,  differs  the  case  essentially  from  PaS' 
ley  V.  Freeman,  admitting  the  law  there  to  have  been  correctly  stated ;  and  I 
therefore  wish  it  to  be  again  submitted  to  the  jury,  and  that  ii  any  doubt  be 
entertained,  the  question  may  be  put  on  the  record - 

Rule  absolute(l)(2). 

( 1 )  Vide  editor*!  note  to  Vernon  v.  Eeyt,  12  East,  688,  where  the  cases  upon  the  poiot 
above  decided  are  collected. 

(2)  [See  note  to  Eyre  v.  Dunsford^  1  East,  818.— W.] 
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Shawe  t;.  Felton. 

2  EiiM,  109.    Not.  34,  1801. 

On  an  iniarance  on  ship  and  good*  valned  at  to  rnncb,  on  a  royage  to  Africa  %xA  the  WtA 
Indiet,  the  aasored  is  entitled  to  recover  the  whole  sam  on  a  total  loss  which  happened  in 
the  latest  period  of  the  voyage;  aithoogh  a  considerable  part  of  the  estimated  value  con- 
sisted originally  in  stores  and  provisions  for  the  porchase  and  aostenance  of  slaves  daring 
the  voyage,  and  the  slaves  were  brought  to  a  profitable  market  at  the  first  place  of  the  8hip*s 
destination,  where  she  arrived  a  mere  wreck,  and  soon  aAer  foundered.  Where  a  ship  m- 
snred  arrived  in  port  a  mere  wreok  and  was  obliged  to  be  lashed  to  a  hnik  to  avoid  sinking, 
and  in  attempting  te  remove  her  to  the  shore  a  few  days  afterwards  she  sank;  held  that  the 
asBored  might  recover  as  for  a  total  loss,  though  her  cargo  was  saved  and  brought  to  a  pro- 
fitable market. 

THIS  was  an  Bction  on  a  policy  of  insurance  on  the  ship  Indian,  and  goods, 
valued  at  6600Z.  on  a  voyage  at  and  from  Liverpool  to  the  coast  of  AJricaf 
during  her  stay  and  trcLde  there,  and  from  thence  to  her  port  or  ports  of  dis- 
charge, sale  and  final  destination  in  the  West  Indies  and  America,  and  until 
she  was  moored  twenty-four  hours  in  safety.  At  the  trial  hefore  Lord  Kenyon, 
C.  J.  at  the*  last  sittings  at  GuildkaU,  it  was  proved  that  the  ship  was  seawor- 
thy when  she  sailed  from  Liverpool;  and  it  was  not  disputed  that  the  insurers 
were  interested  in  the  ship  and  outfit,  (including  provisions  and  sea  stores  laid 
in  for  the  slaves,  which  were  to  be  taken  in  on  the  coast  of  Africa,  and  also 
wages  advanced  to  the  cr^w,)  to  the  extent  6f  the  value  insured.  The  ship 
arrived  on  the  coast  of  Africa,  took  in  a  cargo  of  slaves  there,  and  proceeded 
to  Demerara.  In  the  course  of  her  voyage  thither,  and  in  calm  weather,  she 
met  with  a  violent  ooncussion,  described  to  resemble  an  earthquake,  from 
wi^ich  she  received  so  much  damage,  that  it  was  with  the  greatest  difficulty 
she  was  kept  afloat  by  pumping  until  she  reached  Demeraraj  almost  a  wreck, 
where  she  was  obliged  to  be  lashed  al6ngside  of  a  hulk,  to  keep  her  from  sink- 
ing ;  and  in  attempting  to  remove  her  from  thence  to  the  shore,  a  few  days  af- 
terwards, she  sunk,  although  the  distance  was  only  about  fifty  yards.  At  the 
time  -of  her  arrival  at  Demerara  her  stores  were  considerably  expended.  The 
ship  was  originally  destined  there,  in  the  first  instance,  with  directions  to  the 
captain  to  proceed  to  other  ports  and  places  in  case  he  could  not  dispose  of  the 
slaves  there  at  a  certain  average  price.  And  his  letter  of  instructions  from 
his  owners  contained  the  following  direction  :  *•  As  your  vessel  is  not  accord- 
'*  ing  to  the  late  act  of  parliament(a),  we  would  have  you  sell  her  in  the  West 
"  Indies,  provided  you  can  procure  IWOl.,  but  expect  you  will  get  from  16001. 
"  to  1200/.  Should  you  not  dispose  of  her,  you  will  procure  what  freight  you 
"  can  for  Liverpool"  In  fact,  the  vessel  having  been  surveyed  at  Demerara, 
and  condemned  as  unserviceable,  was  sold  only  for  388/.  In  consequence  of 
this  the  captain  was  obliged  to  dispose  of  all  the  slaves  there,  not  indeed  so 
advantageously  as  he  might  otherwise  have  done,  had  he  been  enabled  to  pro- 
ceed to  other  places :  but  still  so  as  to  cover  the  average  price  to  which  he  was 
limited  by  his  instructions.  The  plaintifT  gave  notice  of  abandonment  to  the 
underwriters,  and  recovered  as  for  a  total  loss  on  the  ship ;  and  the  verdict  was 
taken  for  the  full  amount  of  the  sum  insured,  it  being  a  valued  policy. 

A  rule  was  obtained,  calling  on  the  plaintiff  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  new  trial  had,  on  the  grounds  that  the  sub- 
ject matter  of  the  insurance  was  so  much  reduced  from  the  original  value  at 
the  time  of  the  loss,  (if  it  were  to  be  considered  as  a  total  loss,)  that  the  sum 

(a)  This  was  one  of  the  several  acts  which  passed  for  the  refplation  of  the  African  shve 
trade,  limitincthe  number  of  slaves  to  the  tonnage,  and  requiring  the  vessels  to  be  of  a  cer- 
tain built  The  act  alluded  to  was  to  take  place  after  the  voyage  in  question  com- 
menced. 
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valued  in  the  policy  ought  not  to  conclude  the  underwriter.  That  a  policvi 
though  valued,  was  still  no  more  than  a  contract  of  indemnity,  and  was  only 
meant  to  bind  the  parties  when  the  subject  matter  continued  nearly  in  the 
same  state  as  at  first,  allowing  for  usual  wear  and  tear.  That  in  particular  it 
ought  not  to  conclude  in  this  case ;  because  not  only  the  actual  worth  of  the 
ship  was  by  the  owner^s  own  confession  of  so  much  less  than  the  stipulated 
value,  but  also  the  stores  which  were  included  in  the  insurance  were  profita- 
bly expended  by  him  in  the  purchase  and  sustenance  of  the  slaves,  all  of 
whom  had  been  brought  to  an  advantageous  market ;  and  therefore,  so  far 
from  the  plaintiff  having  incurred  any  loss  in  this  respect  for  which  '  he  was 
entitled  to  an  indemnity,  he  was  in  fact  a  considerable  gainer  by  the  ad- 
venture. 

The  Attorney  General,  Erskine,  Park,  and  Wood,  shewed  cause  against 
the  rule.  It  was  first  attempted  at  the  trial,  to  shew  that  the  ship  was  not  sea- 
worthy when  she  sailed  ;  but  that  failing,  it  was  next  insisted  that  ther^  was 
not  a  total  loss,  inasmuch  as  the  ship  was  moored  above  24  hours  at  Demera' 
ra  before  she  sunk ;  but  that  also  failed ;  for  taking  Demerara  to  be  in  the 
event  her  ultimate  port  of  discharg?,  which  only  beccune  so  because  the  vessel 
was  not  in  a  condition  to  proceed  further  «nd  take  the  chance  of  a  better  mar- 
ket ;  still  it  appeared  that  she  was  not  rhoored  in  safety  for  a  moment,  but  came 
into  the  port  a  wreck,  with  her  death's  wound  which  she  received  at  sea* 
Now,  it  is  insisted  that  the  policy,  though  valued,  must  be  opened  under  the 
circumstances.  But  this  is  contrary  to  the  whole  course  of  proceeding  with 
respect  to  valued  policies.  It  is  not  pretended  that  the  property  insured  was 
over- valued  in  the  first  instance,  but  that  by  wear  and  tear  and  the  consump- 
tion of  provisions  and* ship's  stores,  which  were  covered  by  the  policy,  the 
value  had  been  reduced.  If  this  were  admitted,  it  would  take  away  all  cer- 
tainty, not  only  from  valued,  but  from  open  policies ;  for  every  day's  continu- 
ance of  the  voyage  must  reduce  the  value  in  these  respects*  It  happens,  in- 
deed, in  the  present  instance,  that  the  object  of  the  voyage  was  not  defeated, 
because  the  slaves  were  preserved  :  but  this  is  an  insurance  on  the  ship  and 
stores,  and  the  same  objection  would  have  applied  if  tbe  ship  had  sunk  at  sea, 
near  to  the  same  port,  and  all  on  board  had  perished.  It  might  still  have 
been  said,  that  at  the  time  the  loss  actually  happened,  there  was  the  same  dim- 
inution in  the  actual  value  of  the  property  insured.  Besides,  the  lowest  sum 
for  which  the  ship  was  directed  to  be  sold  is  no  criterion  of  the  value ;  for  the 
owner  could  no  longer  make  use  of  her  for  the  purpose  for  which  she  was 
originally  built,  and  therefore  it  was  more  advantageous  to  him  to  dispose  of 
her  at  once,  even  at  a  loss.  At  any  rate,  this  being,  a  valued  policy,  for  which 
the  underwriter  receives  an  adequate  premium,  he  is  concluded  from,  an  ex- 
amination into  the  value  at  any  subsequent  period  of  the  voyage,  no  fraud  be- 
ing imputed  to  the  plaintiff  in  the  first  instance.  The  custom  of  making  val- 
ued policies  arose  soon  after  the  stat.  19  Geo.  2.  c.  d7(a).  Magens,  Mag.  1 
vol.  36,  on  Insurance,  which  was  first  published  here  in  1765,  nine  years  after 
the  statute,  treats  it  as  a  settled  custom.  In  Le  Cras  v.  Hughes{b),  Lord 
Mansfield  said,  "  The  constant  usage  since  the  stat.  19  Geo.  2.,  in  case  of  a 
total  loss,  has  been  to  let  the  valuation  stand,  and  the  parties  are  estopped  from 
altering  it :  but  an  average  loss  opens  the  policy.  I  will  give  you  the  origin 
of  this  custom :  it  was  in  a  case  of  Erasmus  v.  Banks,  Mich.  21  Geo.  2,  where 
Lord  C.  J.  Lee  said,  Valuation  at  i/ie  sum  insured  is  an  estoppel  in  case  of  a 
total  loss,  hut  not  so  in  case  of  an  average  loss  only.  On  the  13th  December 
1747,  the  same  point  came  again  before  the  court  in   Smith  v.  Flexney,  and 

{a\  This  was  to  prohibit  wiig«ring  policies,  "  ioteratt  or  oo  inlereit,  or  with  oot  fortbor 
proof  of  interest  than  the  policy.  * '  - 

(^)  E.  22  Geo.  8.  vide  S.  C.  Parki  on  Tnturance, 
Vol.  I.         '  49 
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was  so  determined.'*    Lord  Mansfield  then  pro^edded  to  observe,  that  it  was 
a  reasonable  Bsage,  and  ought  to  be  the  rale. 

Oibbs  and  Casselt,  in  support  of  ths  rule,  admitted  that  a  valued  policr  was 
not  to  be  opened  unless  there  were  fraud,  where  the  thing  valued  was  the 
thing  lost :  but  they  contended  that  here  the  subject  matter  of  the  valuation 
was  not  the  sulnect  of  the  loss.  Admitting  that  the  vessel  with  her  outfit  was 
worth  6600Z.  wnen  the  insurance  was  made ;  vet  as  a  great  proportion  of  that 
value,  to  the  amount  of  above  3000/.,  consisted  in  those  stores  and  provisions, 
out  of  which  the  profit  of  the  voyage  was  to  arise  by  the  expenditure  of  ^em, 
and  as  in  fact  the  slaves  who  were  purchased  and  sustained  out  of  that  ex- 
pendittire  all  arrived  safe,  and  produced  the  profit  of  the  voyage,  the  subject 
matter  of  the  insurance,  as  to  so  much,  was  not  lost  to  the  plaintiff,  but  arrived 
at  the  place  of  its  destination,  and  has  been  received  by  him  in  the  shape  of 
profit  upon  the  voyage.  The  same  observation  would  apply  to  another  sum  of 
about  400Z.  paid  in  advance  of  the  seamen's  wages  at  IdverpooL  Atanyrate^ 
there  is  no  instance  in  the  books  of  a  total  loss,  where  the  object  of  the  voy- 
age was  accomplished^  and  the  subject  matter  of  the  insurance  arrived  in  spe- 
cie at  the  place  of  destination.  It  is,  therefore,  an  attempt  to  call  upon  the 
underwriters  for  an  indemnity  to  the  amount  of -6600/.,  when  upon  the  plain- 
tifT's  own  shewing,  he  has  not  been  damnified  to  a  sixth  of  the  amount ;  and 
is  nothing  less  than  a  wagering  policy,  within  the  prohibition  of  the  statute. 

Lord  KenyoU,  G.  J.  The  jury  had  no  doubt  but  that  the  ship  was  sea- 
worthy when  she  sailed,  and  that  there  was  a  total  loss  ;  for  though  she  arrived 
at  Demerara,  she  was  never  moored  twenty-four  hours,  nor  a  moment  in  safety. 
She  came  there  a  perfect  wreck,  having  received  her  death's  wound  at  sea,  and 
was  with  the  utmost  difficulty  kept  afloat  till  all  the  people  on  board  were 
landed.  It  is  not  pretended  now  that  there  viras  any  fraud  in  the  case :  but  it 
is  contended  that  tne  underwriter  is  not  bound  by  the  valuation  in  the  policy. 
It  is  of  little  consequence  to  inquire  what  ^my  opinion  would  have  been 
upon  the  subject  of  valued  policies  in  the  year  1746,  immediately  after 
the  Stat,  of  the  19  Geo.  2,  passed  :  for  very  soon  after  they  were  decided  to 
be  legal  by  as  cautious,  ana  upright,  and  pains-taking  a  judge  as  ever  presid- 
ed in  this  court  (Lord  C.  J..  Lee.)  He  was  succeeded  by  Sir  Dudley  liyderf 
and  this  latter  by  Lord  Mansfield  ;  and  during  all  this  period  such  policies 
have  been  sanctioned  by  one  uniform  course  of  decisions.  All  this  is  now 
supposed,  to  be  wrong ;  and  the  rules  by  which  this'  and  other  commercial  na- 
tions have  so  long  regulated  their  dealings  is  now  wished  to  be  disturbed  ;  but 
I  will  not  lend  my  aid  to  open  such  a  new  and  wide  door  of  litigation,  much 
exceeding  eve^ry  thing  that  has  gone  before.  If  we  were  to  enter  into  the 
calculations  which  have  been  contended  for,  every  valued  policy  would  be  to 
be  opened.  Every  man's  meal  on  board  a  ship  would  take  from  the  value  of 
the  original  outfit.  Is  this  to  be  endured  ?  Will  good  faith  admit  of  it  ? 
Where  is  the  line  to  be  drawn  between  a  greater  or  less  diminution  of  the 
value  ?  Therefore,  as  the  rule  and  practice  of  valued  policies  have  been  acted 
upon  and  sanctioned  since  the  passing  of  the  statute,  I  am  not  one  who  wish 
quieta  movere. 

Orose,  J.  We  are  desired  by  this  motion  to  open  a  valued  policy,  contrary 
to  the  practice,  and  in  a  case  where  no  fraud  is  imputed  ;  for  doing  which  no 
authority  has  been  cited.  If  we  were  to  admit  it  in  this  instance,  it  would  be 
required  in  every  other ;  and  thus  a  door  would  be  opened  to  endless  litiga- 
tion. Therefore,  to  avoid' great  injustice  to  individuals,  and  great  public  in- 
convenience, I  think  we  are  bound  to  refuse  the  application. 

Lawrence,  J.  As  to  the  practice  of  binding  parties  as  to  the  amount  of 
their  interest  by  valued  policies  has  obtained  ever  since  the  stat.  of  Geo.  2,  it 
would  require  very  strong  reasons  to  shew  that  it  is  wrong.  That  statute 
was  passed  in  order  to  prohibit  mere  wagering  policies  by  persons  insuring 
who  nad  no  interest  in  the  thing  insured,  and  therefore  it  avoids  policies  made. 
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interest  or  no  interest,  or  without  further  proof  of  interest  than  the  ppliey  it- 
self. The  eftect,  therefore,  of  a  valued  policy  is  not  to  conclude  the  under- 
writer from  shewing  that  the  assured  had  no  interest,  and  that  in  fact  it  was 
a  mere  wagering  policy  within  the  statute  ;  but  in  otder  to  avoid  disputes  as 
to  the  quantum  ot  the  assured's  interest,  the  parties  agree  that  it  shall  be 
estimated  at  a  certain  value.  Here  it  is  tjioX  pretended  that  the  subject  matter 
of  the.  insurance  was  not  at  first  of  the  value  estimated  in  the  policy.  Then 
how  does  this  differ  from  the  case  of  an  open  policy  in  this  respect  ?  Would 
it  not  be  sufficient  for  the  assured  in  an  open  policy  to  prove  that  at  the  time 
the  ship  sailed  the  subject  matter  of  the  insurance  was  of  such  a  value  ?  Is 
not  that  the  period  to  lookto,  and  not  the  state  of  the  thing  at  the  tiipe  of  the 
total  loss  happening  ?  If  on  account  of  the  peculiar  nature  of  an  African 
voyage  there  ought  to  be  a  difference  in  this  respect  betw^to  these  and  other 
trading  adventures,  the  underwriters  may,  if  they  please,  introduce  a  special 
clause  in  the  policy  to  provide  for  the  diminution  in  value  by  the  expenaiture 
of  stores  and  provisions  in  the  purchase  and  sustaining  of  the  slaves.  As  it 
stands  at  present,  there  appears  no  ground  for  making  any  such  distinction. 

Lb  Blanc,  J.  The  present  is  an  extreme  case,  because  the  loss  happened^ 
at  the  last  period  of  the  voyage  at  which  it  could  happen.  But  the  same 
thing  must  occur  more  or  less  in  every  policy  upon  ship  and  outfit.  The 
value  of  the  property  must  he  continually  diminishing,  ana  if  th^  loss  happen 
at  the  latter  end  of  a  long  voyage,  no  doubt  the  property  must  be  consideraoly 
deteriorated  at  the  time  by  the  usual  wear  and  tear :  and  yet  it  is  never 
objected  that  the  underwriter  is  not  liable  for  the  original  Value.  As  to 
the  owner  himself  having  estimated  the  value  of  the  property  at  so  much 
less  than  the  sum  at  which  it  was  insured,  many  things  may  happen  to  render 
a  vessel  of  less  value  when  'the  voyage  is  concluded,  although  the  subject 
matter  exists ;  the  amount  of  the  repairs  required,  &c.  The  rule  having 
been  so  long  laid  down  as  to  valued  policies,  it  is  too  late  to  open  it  again(l)(2). 

tiule  discharged. 


Neate  and  others,  Assignees  of  Sandwell  a  Bankrupt  v. 

Ball  and  others. 

'  2  East,  in.    Nov.  24,  1801. 

A  trader  ordera  baKi  of  wool  of  defendants  (merchanU)  in  Vtcembir^  wfateh^are  delivered 
on  the  19th  of  Abruary  following,  and  by  the  course  of  dealing  the  trader  has  the  option 
of  returning  the  wool  for  whiah  be  has  no  calt,  thoogh  previonsly  ordered.  The  trader 
being  from  nome  when  the  bags  were  delivered,  on  his  return  the  same  day  gives  directions 
not  to  have  them  opened  or  entered  in  his  books,  bnt  only  weighed  oflT  to  see  that  they 
agreed  with  the  invoice;  be  being  then  in  embarrassed  circomstances,  and  intending  not  to 
take  them  into  the  accoont  of  his  stock  if  in  the  event  he  fband  himself  unable  to  pnrane 
his  business.  Afterwards  on  the  4th  apd  6th  of  March,  being  then  avowedly  insolvent,  he 
returns  the  bags  with  a  letter  to  the  merchants  declaring  his  situation,  and  hoping  that  they 
will  have  no  <£jeetiAn  to  take  t>aek  the  wool,  and  requesting  the  favour  of  a  line  of  appro- 
batwn  thereof;  which  letter  is  received  and  the  approbation  given  after  an  act  of  bankrupV- 
ey  eomoiitted  on  the  same  day  the  letter  was  sent  Held  that  by  the  trader  keeping  pos- 
session of  the  goods  so  long,  his  option  (which  ought  to  have  been  exercised  on  the  receipt 
of  them)  was  gone;  and  that  being  in  a  state  of  insolvency  and  on  the  eve  of  bankruptcy, 
he  could  not  exercise  the  power  of  restoring  the  goods  to  the  vendora,  thougli  without  any 
fnadaJent  concert  with  them:  but  that  the  trader's  assignees  ore  entitled  to  the  property. 


IN  trover  for  certain  bags  of  wool,  it  appeared  that  the  defendants  were 
Spanish  wool  merchants  in  Bristol,  with  whom  Sandicdl  had  before  his 

(1)  Vide  Marshall  v.  Parker^  2  Campb.  69. 

(2)  [See  2  Phillipd|  on  Ins.  d.  1,  &c  ch.  14,  s.  1,  where  the  <ase  in  the  text  is  cited  end 
remarked  upon,  and  a  soecessftil  efibrt  is  made  to  shew  by  an  examinatioh  of  both  tlw  Ame- 
rican and  English  cases,  that  where  there  ia  no  fraud,  the  valuathm  in  the  policy  k  eqailiy 
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bankruptcy  been  in  the  habit  of  dealing  for  that  commodity.  The  course  of 
dealing  between  them  was,  that  sometimes  Sandwell  ordered  the  wools,  so  i  e- 
times  they  were  sent  by  the  defendants  to  him  without  any  specific  order ;  but 
they  always  gave  him  the  option  of  returning  the  goods  if  he  had  no  call 
for  them  ;  though  previous  to  the  transaction  in  question  none  had  ever  been 
in  fact  returned.  In  the  present  instance,  an  order  for  13  bags  of  wool  had 
been  given  in  December  1800,  which  were  directed  by  SandweU  to  be  sept 
from  Southampton  (where  they  were  deposited  with  the  defendant's  agent)  to 
Devizes,  where  ^andisell  lived,  about  the  middle  of  February.  The  defendants 
sent  him  the  invoice  sometime  in  January ;  and  on  the  14th  of  February  the 
bags  were  sent.  SandweU  was  not  at  home  when  they  arrived  anci  were  deposit- 
ed in  his  warehouse ;  but  on  his  return  home  the  same  day  he  gave  orders 
not  to  have  the  bags  opened,  and  they  were  not  in  fact  opened  :  but  he  gave 
the  invoice  to  his  foreman,  and  directed  him  to  weigh  off  and' examine  the 
wools  therewith  :  and  they  were  in  fact  deposited  along  with  other  goods  of 
the  bankrupt.  On  the  4th  of  March,  Sandwell  wrote  the  letter  aftermention- 
ed  to  the  defendant,  and  on  the  same  day  delivered  four  of  the  bags  to  a  com- 
mon carrier  to  take  back  to  the  defendants,  (who  receivied  them  oh  the  6th ; 
and  on  the  5th,  Sandicell  delivered  the  remaining  nine  bags  at  the  same  car- 
rier's warehouse  with  the  same  direction,  and  wrote  another  letter  to  the  de- 
fendants as  after-mentioned.  The  first  letter  from  Sandwell  to  the  defend- 
ants, dated  "  Devizes,  4th  March  1801,"  was  as  follows  :  "  I  am  sorry  to  be'un- 
"  der  the  necessity  of  returning  the  wool  I  lately  received  from  you.  I  can- 
"  not  take  it  to  account.  The  bearer  will  deliver  you  four  bags,  and  to-mor- 
"  row  the  remainder  shall  go.  I  will  write  you  per  post,"  &c.  In  the  sec- 
ond letter  dated  "  Devizes,  5th  March  1801,  Sandwell  wrote  to  the  defend- 
ants "  Trade  being,  so  bad  at  this  lime  as  to  make  it  doubtful  whether  I  can 
"  pursue  it  with  any  advantage,  and  having  met  with  some  losses,  which  quite 
"  dispirit  me,  I  have  taken  the  liberty  of  returning  you  by  a  cart  this  mora- 
"  ing  four  bags  of  the  thirteen  you  lately  sent  me,  and  have  deposited  the  re- 
"  maining  nine  bags  in  the  house  of  F.  the  carrier  foryour  use.  I  have  nev- 
"  er  taken  these  wools  into  my  stock,  and  therefore  hope  you  will  have  no  ob- 
"  jection  to  receive  them  ;  and  inclosed  I  send  you  the  invoice.  Be  so  good 
"  as  to  favour  me  with  a  lind  of  approbation  hereof,  &c.  P.  S.  I  happened 
"  to  be  from  home  when  the  wools  were  brought,  otherwise  I  should  not  have 
"  taken  them  into  my  house."  In  reply  to  these  letters,  the  defendants,  on 
the  7th  of  March,  wrote  Sandwell  a  letter,  signifying  the  receipt  of  his  letter 
and  of  the  four  bags  of  wool  which  they  had  credited  to  his  account,  as  they 
would  the  remaining  nine  bags  when  received.  The  bankrupt  himself  de- 
posed, that  at  the  time  of  h^s  returning  the  wools  he  had  not  a  bankruptcy  in 
contemplation :  but  that  his  affairs  were  in  an  embarrassed  state,  and  he  was 
seQsible  that  he  was  insolvent,  but  was  undecided  whether  he  should  call  his 
creditors  together  or  not.  That  if  he  had  been  at  home  when  the  wools  ar- 
rived he  should  not  have  received  them,  being  then  embarrassed,  and  having 
had  orders  countermanded,  which  he  had  expected  to  execute  when  they 
were  ordered  from  the  defendants  :  and  that  he  thought  it  hard  and  unjust  to 
the  defendants  to  take  the  goods :  and  that  he  had  a  right  to  return  them  at 
his  option  ;  and  that  he  did  not  take  them  into  the  account  of  his  stock.  That 
after  returning  the  wools  he  made  one  or  two  payments,  but  found  himself 
unable  to  pay  any  other  demands.  He  was  denied  to  a  creditor  on  the  even- 
ing of  the  5th  of  March  after  the  remainder  of  the  goods  had  been  sent  to  the 
carriers ;  and  on  the  6th  he  left  his  house. 

The  action  was  brought  by  the  plaintiffs,  as  assigness  under  the  commission 

binding  od  the  parties  in  the  cue  of  a  partial  or  averoge,  as  of  a  total  loss.  Of  course,  the 
valaatioD,  ia  either  case,  does  not  preclade  the  enqairy,.  whether  or  not  the  interest  valne4 
was  pat  at  risk.    See  also  Jibrbti  v.  Aipintoall,  13  East,  828.— W.] 
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of  bankrupt  issued  agaiost  him,  to  recover  the  four  bogs  which  the  defendants 
had  received ;  it  being  agreed  that  the  other  nine  b^gs,  which  were  delivered 
to  the  carrier  and  never  forwarded  to  the  defendants,  should  abide  the  event 
of  this  cause.  A  verdict  was  found  for  the  plaintififs  at  the  trial  before  Lord 
KeTtyoUy  C.  J.  at  the  sittings  after  last  Trinity  term  at  GuildhaU ;  and  a  rule, 
was  obtained,  principally  on  the  authority  of  Atkin  v.  Barwick(a)'t  calling  on 
the  plaintiffs  to  shew  cause  why  there  should  not  be  a  new  trial.  Against 
which 

The  Attorney- General  and  Hovell  now  shewed  cause.  Whatever  the  bank- 
rupt's intentions  might  have  been  from  the  time  the  goods  first  canie  to  his 
po3ses£rion  until  he  returned  them,  or  however  he  might  have  refused  them  if 
he  had  been  at  home  when  they  arrived ;  yet  the  goods  having  been  in  fact 
deposited  in  his  warehouse,  and  he  having  acquiesced  in  that  from  the  19th  of 
February  till  the  4th  of  March,  and  the  goods  having  been  weighed  off,  and 
mixed  with  his  other  property  during  all  that  time,  the  delivery  to  him  was 
complete,  and  the  property  became  absolutely  vested  in  him  ;  so  that  it  was 
not  competent  to  him,  in  a  state  of  insolvency,  and  at  the  very  eve  of  bank- 
ruptcy, to  rescind  the  contract  and  restore  the  goods  to  the  defendants.  Dur- 
ing all  the  time  the  goods  formed  plirt  of  his  visible  stock  in  trade,  upon  which 
he  gained  credit ;  and  the  circumstance  of  his  having  given  orders  not  to  have 
them  opened  cannot  vary  the  question  ;  because  that  could  not  be  known  to 
the  world  at  large  ;  and  such  an  exception  would  be  repugnant  to  the  princi- 
ple of  the  bankrupt  laws.  The  case  of  Atkin  v.  Bartcick,  if  it  be  law,  is  at 
any  rate  distinguishable  from  the  present ;  for  a  much  longer  period  interven- 
ed between  the  return  of  the  goods,  which  was  oh  the  18lh  of  May,  and  the 
bankruptcy,  which  was  not  till  the  9th  of  June.  But  what  is  more  material 
is  the  explanation  of  that  case  given  by  Lord  Mansfield  in  Harwa^i  v.  Fishar, 
#Cowp.  125,  and  Alders(mv,  Tewip/e,  4  Burr.  2239,  and  since  adopted  by  Lord 
Kenyan  in  Barnes  v.  Freelandy  6  Term  Rep.  85,  that  the  trader  refused  to  ac- 
cept the  goods,  and  returned  them  ;  and  that  though  the  judgment  might  Jae 
sustained,  the  reasons  were  wrong.  Perhaps  the  better  way  would  be  to  de- 
ny the  case  to  be  law  altogether  ;  for  it.  seems  difficult  to  say  that  the  goods 
had  not  been  accepted  ;  and  if  so,  the  authority  of  it  is  much  trenched  upon 
by  all  the  later  decisions.  With  respect  to  the  case  of  Salte  v.  Field,  5  Term 
Rep.  211,  where  the  return  of  the  goods  was  sustained,  the  principal  actually 
disaffirmed  by  letter  the  contract  made  by  his  agent  before  the  delivery  of  the 
goods,  although  the  letter  was  not  received  till  after  the  delivery  to  the  ven- 
dee's packet,  in  whose  hands  the  goods  were  attached  by  the  creditors.  And 
though  the  other  party  was  at  liberty  to  have  refused  the  renunciation  of  the 
contract  entered  into  by  an  authorised  agent;  yet  having  accepted  it,  the  coun- 
termand related  back  antecedent  to  the  delivery  itself.  But  where,  as  in 
Smith  V.  Field,  lb.  422,  the  vendor  under  the  same  circumstances  elected  not 
to  rescind  the  contract,  by  admitting  the  goods  in  the  bankrupt's  hands,  as  the 
property  of  the  vendee,  it  was  ruled  that  the  assignment  of  the  latter  who  be- 
came a  bankrupt,  were  entitled  to  retain  the  goods. 

Erskine,  Gibbs,  and  Scarlet,  contra.  The  honesty,  of  the  case  on  the  part 
of  the  bankrupt,  as  well  as  of  the  defendants, cannot  be  impeached ;  and  unless 
Atkin  V.  Barwick  be  denied  to  be  law,  this  case  is  also  supported  by  positive 
authority.  In  none  of  the  cases  is  the  authority  of  that  judgment  disputed, 
but  only  the  reasons  which  were  given  for  it.  On  the  contrary,  in  Harnmn 
V.  Fishar,  Cowp.  125,  Lord  Mani/?cW  expressly  says,  that  the  judgment  in  At- 
kin v.  Barwick  was  right :  and  it  was  also  supported  in  Salte  v.  Field,  5  Term 
Rep.  211,  and  Smith  v.  Field,  5  Term  Rep.  422.  But  the  account  given  of 
the  same  case  in  Barnes  v.  Freeland,  6  Term  Rep.  85,  is  not  accurately  stat- 

(a)  1  Stra.  165.  The  laroe  case  is  reported  in  ForteK.  853,  10  Mod.  481,  and  12  Mod. 
^6. 
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ed :  for  it  could  not  be  said,  (as  is  supposed  in  the  report)  that  the  goods  there 
had  not  been'  accepted  by  the  vendee.  For  tliey  were  sent  on  the  7th  of  Aprils 
and  not  returned  till  the  18th  of  May ;  and  it  canno;  be  taken  that  they  were 
upon  the  road  during  all  that  interval  (a).  Here  there  never  was  a  complete 
sale  and  delivery  of  the  goods.  By  the  usual  course  of  dealing  between  diese 
parties  SaTidweU  was  at  liberty  to  return  any  goods  even  after  delivery  in  fact, 
which  he  found  he  had  no  occasion  for.  And  though  the  goods  were  in  fact 
deposited  in  his  warehouse,  yet  that  beihg  without  his  consent  could  not  take 
away  his  election.  He  was  from  home  at  the  time  of  the  deposit ;  but  as  soon 
as  he  returned  he  did  as^much  as  in  him  lay  to  repudiate  the  delivery,  by  de- 
claring his  dissent  to  it,  and  giving  directions  not  to  open  the  bags  nor  enter 
them  in  his  stock.  The  weighing  them  off  was  to  raard  against  any  mistake 
in  the  invoice,  for  which  he  might  become  responsible  though  the  goods  were 
returned.  It  is  true,  he  did  not  immediately  inform  the  defendants  that  he  had 
elected  not  to  take  the  goods ;  but  supposing  they  had  remained  with  the  carrier, 
the  option  would  have  continued  open  to  him  till  the  defendants  themselves 
chose  to  recall  the  goods :  then  the  fact  of  their  having  been  deposited  in  his 
own  warehouse,  without  his  knowledge,  and  against  his  will,  cannot  var^  the 
case.  If  he  still  retained  the  option  of  returning  them  without  the  particular 
leave  of  the  defendants,  the  legal  consequence  must  be  the  same,  and  cannot 
be  altered  by  the  insolvency  of  the  party.  In  all  the  other  cases  relied  on 
e  contra  there  was  an  absolute  acceptance  of  ^e  goods ;  the  vendee  had  not  the 
power  of  rescinding  the  contract  without  the  assent  of.  the  vendor,  even  sup 
posing  the  former  had  contintied  solvent ;  then  by  the  operation  of  the  bank- 
rupt laws  he  ceased  to  have  the  power  of  doing  so  in  a  state  of  insolvency,  or 
in  contemplation  of  bankruptcy.  It  is  not  necessary  to  decide  here  whether 
SandioeU  could  have  exercised  the  option  reserved  to  him  a(\er  the  act  of  bank- 
ruptcy ;  because  if  might  be  said,  that  by  the  operation  of  the  bankrupt  laws 
all  property  was- devested  out  of  him  by  relation  back  to  that  time ;  but  it  is 
enough  that  the  election  was  exercised  before  the  bankruptcy,  while  the  legal 
as  well  as  equitable  property  continued  in  him ;  there  being  no  teudulent  in- 
tent here  to  prefer  one  creditor  to  therest  in  contemi^ation  of  bankruptcy.  If 
his  permitting  the  bags  to  remain  in  his  warehouse  were  evidence  of  an  ac- 
ceptance on  his  part,  at  least  it  is  explained  to  be  a  qualified  acceptance,  and 
such  as  reserved  to  him  the  original  option  which  he-  had  of  returning  the 
goods,  if  he  found  he  had  no  occasion  for  them. 

Lord  Kenyon,  C.  J.  If  in  these  cases  where  goods  continue  in  bulk,  and 
discernable  from  the  geiieral  mass  of  the  trader's  property  at  the  time  of  a 
bankruptcy)  they  could  be  returned  to  the  original  owners  who  had  received  no 
compensation 'for  them,  without  injury  to  the  claims  of  others,  it  would  be 
mucn  to  be  wished  ;  but  that  cannot  be  done  without  breaking  in  upon  the 
whole  system  of  the  bankrupt  laws.  This  case  was  tried  upon  the  evidence 
of  the  bankrupt  and  his  servants ;  and  it  was  very  evident  tnat  they  wished 
to  favour  the  defendant  in  the  transaction.  The  jury  were  told  by  me,  that  if 
the  goods  were  not  delivered  to  and  accepted  by  the  bankrupt  there  was  an 
end  of  the  question,  arid  the  property  remained  lo  the  consignors ;  but  if  other- 
wise, the  bankrupt  had  no  power  to  rescind  the  contract  when  he  returned 
them :  upon  this  they  found  for  the  plaintiffs.  The  verdict  is  now  moved  to 
he  set  aside  on  the  authority  of  Atkin  v.  Barwiek,  which  is  contended  to  be 
in  point  for  the  defendants.  Certainly  the  cases  do  approach  each  other  a  little : 
but  of  that  case  I  mu^t  observe,  that  I  never  heard  it  quoted  without  some 
comment  upon  the  law  of  it.    Each  gentleman  at  the  bar  finds  fault  with  it  in 

(a)  This  fact,  which  mchm  an  impoitiDt  one,  is  not  dearly  etated  in  the  report  b  8lra9ge: 
Bnt  it  is  not  very  improbable  that  the  goods  might  have  lingered  so  lon^  on  the  road  between 
London  and  Ptnryn  as  to  have  been  reCaraed  within  the  period  mentioned  on  the  first  eon- 
lenient  opportunity  after  they  were  received;  so  as  to  justify  the  explanation  of  the  case  at 
it  has  been  freqnentlj  given  from  the  Bench. 
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his  turn.  In  my  opinion  Lord  Mansfield  has  extracted  the  true  ground  on 
which  that  judgment,  if  it  did  not  proceed,  ought  to  have  proce^ed ;  namely, 
that  the  trader,  finding  himself  in  a  failing  condition  yery  honestly  did  not  ac- 
cept the  goods,  hut  returned  them.  And  if  the  goods  were  not  accepted,  the 
judgment  was  right  Cases  are  to  he  resorted  to  for  the  sake  of  the  principle 
on  which  they  were  decided,  and  our  opinions  ought  not  to  he  governed  by 
every  little  matter  of  difierence  which  may  be  pointed  out.  Then  see  what 
this  case  is,  as  applicable  to  the  principle  which  governs  in  such  cases.  Did 
the  bankrupt  accept  the  goods  ?  In  considering  that  question  never  let  it  be 
forgotten,  that  the  bankrupt  lived  at  Devizes  and  the  defendants  at 
Bristol,  between  which  places  there  is  not  only  daily,  but  it  may  al- 
most be  said,  hourly,  intercourse.  That  on  the  19tn  of  February,  the 
foods  came  into  the  custody  of  the  hankrupt,  on  which  day  he,  doubting 
nis  own  situation,  and  meaning  in  case  he  could  not  avoid  the  insolven- 
cy which  threatened  him  to  do  what  was  right  by  the  defendants,  wished 
to  keep  matters  in  such  a  state  that  he  might  have  it  in  his  own  own  pow- 
er to  dispose  of  the  gbods  in  what  manner  he  pleased  according  to  the  event. 
That  might  be  well  meant  in  him :  but  it  is  what  the  law  cannot  permit.  He 
was  to  decide  immediately  whether  he  would  accept  or  return  the  goods.  But 
see  what  he  did.  He  received  them  on  the  19th  of  February  into  his  ware- 
house, and  there  he  kept  them  as  his  goods,  till  the  4th  and  5th  of  March, 
If  he  had  continued  solvent,  and  the  defendants  had  refused  to  receive  them 
back  after  such  an  interval,  it  would  have  been  asked  by  them  whether  he 
was  at  liberty  to  keep  them  for  fourteen  days,  without  giving  any  notice  that 
he  did  not  choose  to  accept  them,  in  order  to  take  advantage  of  the  rise  or  fall 
of  the  market.  However,  he  makes  the  discovery  on  the  4th  of  March,  that 
he  has  no  occasion  for  the  goods ;  and  on  the  5th,  he  writes  the  letter  which 
has  been  read  ;  knowing  at  the  very  time  that  he  was  insolvent,  and  ordering 
himself  to  be  denied  to  a  creditor  in  the  evening  of  the  5th.  Morally  speak- 
ing, I  do  not  blame  him  for  what  he  wished  to  do :  but  by  law  he  could  not 
do  it.  The  power  of  conferring  favours,  however  well  merited,  was  out  of  his 
hands  at  the  time.  It  might  as  well  be  contended  that  he  had  an  option  to 
return  the  goods  even  after  the  act  of  bankruptcy*  Then  see  agaita  when  the 
defendants  agreed  to  this  ;  not  till  the  7th  of  March,  which  was  after  the  act 
of  bankruptcy,  when  the  bankrupt  ivas  incompetent  to  make  any  bargain  con- 
cerning the  goods.  Till  the  re-delivery  on  the  7th  the  goods  must  be  consid- 
ered as  continuing,  in  the  hands  of  the  bankrupt,  because  they  were  in  the 
custody  of  the  carrier  who  was  his  agent  for  the  purpose.  I  will  not  say  that 
the  case  of  Aikin  v.  Barunck  was  wrongly  decided :  I  leave  it  to  others  to 
consider  that  point :  hut  Lord  Mansfield  nas  given  a  ground  on  which  the 
Judges  there  went,  or  ought  to  have  gone,  in  deciding^  it.  I  think  we  disturb 
no  case  by  our  present  opinions,  but  we  preser^'e  the  system  of  the  bankrupt 
laws  unimpairea  in  deciding  with. the  plaintiffs.' 

Gross,  J.  The  only  ground  to  support  the  judgment  in  Atkin  v.  Bar^ 
vnck  was  what  Lord  Mansfield  stated  it  to  be  in  the  subsequent  case  of  Har^ 
man  v.  Fishar,  namely,  that  there  had  been  no  acceptance  of  the  goods  by  the 
trader.  The  principal  question  then  here  is.  Whether  the  goods  were  accepted 
by  the  bankrupt  or  not  ?  for  if  they  were,  he  was  insolvent  on  the  4lh  and  5th 
of  March  when  they  were  returned,  and  therefore  was  not  then  in  a  capacity 
to  rescind  the  contract.  Now  all  the  evidence  shews  an  acceptance,  and  it  is 
80  found  by  the  verdict. 

Lawrence,  J.  The  great  argument  for  the  defendants  has  rested  on  the 
ground  that  the  bankrupt  had  an  election  to  return  the  goods  continuing  down 
to  the  time  of  his  bankruptcy,  and  that  the  property  did  not  vest  in  him  until 
he  had  made  his  election.  iBut  the  letter  alluded  to  contradicts  that  idea ;  for 
it  is  a  solicitation  to  the  defendants  to  receive  back  the  goods,  for  the  reasons 
which  he  assigns  touching  his  own  situation.     It  is  true^  the  bankrupt  was 
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not  at  home  when  the  goods  were  first  brought  to  his  house  in  February  ;  bat 
that  cannot  make  any  difierence  in  this  case ;  for  if  he  did  not  choose  to  ac- 
cept them  after  his  return  home,  he  had  nothing  more  to  do  than  to  write  to 
the  defendants  to  that  efiect.  He  might  have  said  that  he  was  not  bound  to 
accept  them,  and  therefore  he  returned  them.  Instead  of  which  he  kept  them 
till  the  4th  and  5th  of  March,  and  then  wrote  to  the  defendants,  not  as  if  in- 
sisting that  he  was  not  bound  to  accept  them,  but*  hoping  that  they  would 
have  no  objectkms  to  receive  them  and  requesting  the  favour  of  a  line  of  ajh 
probation  thereof  That  is  inconsistent  with  the  ground  of  defence  now 
set  up. 

Le  Blanc,  J.  The  question  i»,  Whether  the  property  of  the  goods  were 
▼ested  in  the  bankrupt  ?  The  facts  decide  the  case.  For  supposing,  by  the 
course  of  dealing,  that  he  had  an  option  to  return  the  goods,  which  had  been 
sent  by  his  order,  yet  he  has  not  done  so.  When  he  knew  the  goods  were  in 
his  house,  instead  of  returning  them  to  the  defendants,  he  kept  them  in  his 
warehouse,  where  they  had  been  deposited.  And  it  would  be  opening  a  door 
to  great  fraud  on  the  bankrupt  laws,  if  we  were  to  hold  that  the  vesting  or  not 
resting  of  the  property  of  goods  sent  to  a  trader,  depended  upon  whether  or 
not  he  entered  them  in  his  books  as  part  of  his  stock.  How  long^  shall  he  be 
allowed  to  keep  them  in  his  possession  without  making  such  entry  ?  Certainly 
when  the  bankrupt  wrote  the  letter  which  has  been  referred  to,  he  considered 
that  he  had  before  accepted  the  goods.  Therefore,  my  opinion  is  formed  on 
this,  that  the  bankrupt  had  taken  the  goods  into  his  possession ;  and  that 
when  he  returned  them  he  was  not  at  liberty  so  to  do. 

Rule  discharged. 


Yate  V.  Willan. 

2  East,  128.    Nov.  26,  1801. 


Tlie  pMymeot  of  money  into  court  npon  a  count  stating  a  special  contract  is  an  admission  of 
sach  contract,  and  narrows  the  inquiry  to  the  qnantain  of  damages  sastained  by  the  breach 
thereof.  Therefore  if  the  plaintin  declare  as  upon  a  genorai  undprtaking  by  the  defendant 
to  carry  goods  fur  hire,  on  which  the  defendant  pays  5/.  into  court,  the  latter  cannot  give  in 
evidence  that  the  contract  was  that  he  shonid  not  be  answerable  for  goods  lost  to  a  great 
er  value  than  6/.  nnles^  entered  and  paid  for  accordingly  :  though  if  lio  money  had  beea 
paid  into  court,  the  ptaiotifi*  must  have  been  nonsuited  on  such  evidence. 

THE  plaintiff  declared  against  the  defendant  as  the  owner  and  proprietor  of 
a  certain  coach  called  the  London  and  Shrewsbury  mail  coach,  for  the  carriage 
of  passengers  and  goods  for  hire,  between  London  and  Shrewsbury,  and  inter- 
mediate places.  That  the  plaintiff  for  a  certain  hire  had  taken  and  hired 
a  place  in  the  coach  as  an  inside  passenger,  to  go  from  tbe  Green  man 
and  still  in  Oxford-street  to  Oxford,  being  an  intermediate  place,  &c.  and  as 
such  passenger,  was  entitled  and  was  about  to  carry  with  him,  in  and  by  the 
said  coach,  a  certain  travelling  trunk,  containing  divers  articles,  &c.  of  the 
value  of  30/.  And  thereupon,  in  consideration  that  the  plaintiff,  at  the  in- 
stance and  request  of  the  defendant,  would  forbear  to  carry  with  him  the  said 
trunft  as  such  passenger,  as  aforesaid,  the  defendant  undertook  and  promis- 
ed the  plaintiff  that  lie  would  take  care  of  the  trunk,  and  safely  send  and  for- 
ward the  same  by  the  next  night's  mail  coach  to  Oxford,  and  there  deliver 
the  same  to  the  plaintiff.  That  the  plaintiff  confiding  in  the  said  promise  did 
forbear  to  carry  the  trunk  with  him  as  such  passenger,  &c.  whereof  the 
defendant  had  notice.  But  that  though  the  defendant,  as  such  owner,  &c.  had 
and  received  the  said  trunk  for  the  purpose  of  taking  care  of  and  forwarding 
the  same,  as  aforesaid,  &c.  and  causing  the  Wme  to  be  safely  delivered  to  the 
plaintiff  at  Oxford  :  yet  not  regarding  his  said  promise  and  undertaking,  &c. 
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the  defendant  so  carelessly  and  negligently  conducted  himself  about  the  con- 
veyance of  the  said  trunk,  that  the  same  was  lost,  &c.  There  were  two  other 
rial  counts,  (one  charing  the  defendant  as  a  common  carrier,)  in  substance 
same,  and  a  fourth  count  for  money  had  and  received.  The  defendant 
pleaded  the  general  issue,  and  paid  51.  into  court  upon  the  three  special 
counts. 

At  the  trial  before  Lawrence,  J.  at  Oxford,  it  was  proved  on  the  part  of  the 
plaintifi*,  that  the  defendant  had  paid  51.  into  court  on  the  special  counts,  and 
that  the  value  of  the\trunk  was  ^0/.  and  there  the  plaintiff  rested  his  case, 
contending  that  the  payment  of  money  into  Court  on  those  counts  was  an  ad- 
mission of  the  contract  as  there  laid,  and  concluded  the  defendant  from  dis- 
puting it.  This  was  resisted  on  the  part  of  the  defendant ;  and  the  learned 
judge,  reserving  the  point,  permitted  the  latter  to  go  into  proof  of  his  defence ; 
when  it  appeared  that  the  plaintiff  had  not  previously  taken  any  place  in  the 
mail,  but  waited  at  the  Gr^^n  man  and  still,  in  Oxford-street,  for  the  coming 
of  the  coach,  intending  to  proceed  by  it  if  there  were  room  for  him.  He  ac- 
cordingly obtained  a  vacant  place ;  but  there  not  being  room  for  his  luggage, 
it  was  agreed  that  it  should  be  sent  by  the  next  day's  mail,  according  to  the 
directions  which  the  defendant  gave.  But  no  account  was  given  what  had 
become  of  the  trunk.  It  was  also  proved,  that  there  was  stuck  up,  in  large 
letters,  upon  a  board  in  the  coach-office  where  the  defendant  was  before  he 
took  his  departure,  a  notice,  (such  as  is  usual  in  these  cases  J  purporting  that 
the  proprietors  of  the  carnage  would  not  be  responsible  for  more  than  51.  for 
any  species  of  property  contained  in  any  article  lost  or  damaged,  unless  the 
same  were  booked  ana  paid  for  according  to  the  value  ;  on  the  present  occa- 
sion the  plaintiff  paid  2d.  for  the  booking  ;  but  nothing  was  paid  for  the  car- 
riage. A  verdict  was  taken  for  the  plaintiff  for  151.  besides  the  51.  paid  into 
Court :  and  it  was  agreed,  that  if  the  Court  should  be  of  opinion,  that  the 
contract  was  not  admitted  by  the  payment  of  money  into  Court  on  the  special 
counts,  then  a  verdict  should  be  entered  for  the  defendant.  A  rule  nisi  hav- 
ing been  accordingly  obtained  for  entering  a  verdict  for  the  defendant, 

MiUes,  Abbot  and  TarnUon  shewed  cause  agaiqst  it.  The  rule  for  paying 
money  into  court  was  made  for  the  benefit  of  a  defendant.  .  If  the  declaration 
consist  but  of  one  count,  he  knows  whether  the  contract  be  therein  truly  stated, 
and  how  to  apply  his  defence.  If  he  dispute  the  contract  itself  declared  upon, 
he  must  do  so  upon  his  plea.  If  he  admit  the  contract,  but  only  dispute  the 
quantum  of  the  damage,  he  may  pay  into  Court  so  much  as  he  admits  to  be 
due,  and  deny  the  rest  by  his  plea.  The  same  observation  applies  where 
there  are  several  counts  ;  the  defendant  may  select  to  pay  money  into  Court 
upon  either,  which  will  not  conclude  him  fjom  denying  the  contract  stated  in 
the  rest :  otherwise,  if  he  pay  money  into  Court  generally ;  for  that  refers  to 
all  the  counts.  But  from  the  very  nature  of  the  thing,  the  payment  of  money 
into  Court  upon  any  particular  count  must  amount  to  an  admission  of  the 
truth  of  the  contract  therein  stated ;  for  unless  it  be  truly  stated,  nothing  can 
be  due  upon  it.  It  therefore  leaves  nothing  in  dispute  but  the  quantum  :  and 
it  throws  the  hazard  upon  the  plaintiff  of  shewing  that  more  is  due,  if  he  pro- 
ceed in  the  action.  Where  money  is  thus  paid  the  plaintiff  is  thrown  off  his 
guard,  and  does  not  go  prepared  to  prove  the  contract  at  the  trial,  but  only  the 
amount  of  the  damages  wnich  are  disputed.  Then  the  evidence  ofiered  at 
the  trial  by  the  defendant  was  inadmissible,  because  it  goes  to  vary  the  con- 
tract as  laid ;  it  shews  that  the  contract  was  not  general  to  carry  for  him  as 
the  plaintiff  alleges,  but  a  limited  and  qualified  undertaking  to  be  answerable 
for  S.  and  no  more.  The  cases  of  Cox  v.  Parry,  1  Term  Rep.  464.  Wat* 
kins  V.  Towers,  2  Term  Rep.  275,  Hutton  v.  Bolton,{a)  and  Gutteridge  v. 
Smith,  2  H.  Blac.  299,  all  shew  the  payment  of  money  into  Court  is  an  ad- 

(a)  E.  22  Geo.  S  B.  R.  cited  ia  Clay  v.  WUlan.  1  K.  Blae.  299. 
Vol.  I.  60 


394  CASES  IN  MICHAELMAS  TERM 

mission  of  the  contract  in  the  count  on  which  it  is  so  paid :  though,  as  in  the 
first-mentioned  case,  if  the  contract  itself  be  illegal,  tKe  Couit  will  not  permit 
the  plaintiff  to  recover  beyond  the  amount  of  what  has  been  paid  in ;  because 
they  will  not  give  effect  to  an  illegal  contract,  though  the  defendant  admit 
that  he  entered  into  it. 

Williamsy  Serjt.,  Manley  and  Bedford,  in  support  of  the  rule.  Admitting 
that  the  payment  of  money  into  Court  is  an  acknowledgment  of  the  cause  of 
action  stated  in  the  counts  on  which  it  is  paid  in ;  yet  that  does  not  conclude 
the  defence  made  in  this  case,  which  is  distinguishable  from  all  those  cited. 
The  evidence  ofiered  did  not  go  to  vary  the  contract  declared  on  ;  it  admits 
the  undertaking  to  carry ;  but  like  the  case  of  -a  valued  policy,  it  is  tantamount 
to  an  admission  on  the  part  of  the  plaintiff,  that  the  value  of  the  trunk  did  not 
exceed  6L,  not  having  been  entered  and  paid  for  as  such.  [Lord  Kenyan  ob- 
served, that  in  valued  policies  the  plaintiff  declared  on  them  as  such.]  In 
Gutteridge  v.  Smith,  though  the  payment  of  money  into  Court  on  a  count  on 
a  bill  of  exchange  was  ruled  to  be  an  admission  of  the  defendant's  hand-wri- 
ting to  such  bill;  yet  it  was  not  holden  to  be  an  admission  that  the  whole biU 
was  due :  and  in  such  case  no  doubt  evidence  of  an  acknowledgment  by  the 
plaintiff,  that  only  a  certain  part  was  due,  would  be  received.  Cox  v.  Parry 
went  still  further ;  for  though  the  contract  was  admitted,  yet  the  plaintiff  was 
holden  not  to  be  concluded  by  such  payment  of  money  from  disputing  the  le- 
gality  of  it  beyond  the  amount  of  the  sum  paid  in.  In  Gutteridge  v.  Smithy 
only  three  judges  were  in  court,  and  one  of  them  differed  from  the  others. 
In  Hutton  v.  Bolton,  though  the  damages  laid  were  above  201. ,  yet  the  Court 
permitted  the  carrier  to  pay  that  sum  into  Court,  which  was  the  extent  of 
what  he  had  advertised  to  bear ;  for  the  purpose,  as  they  said,  of  saving  his 
costs :  and  yet  that  would  have  been  nugatory  if  he  thereby  admitted  the 
truth  of  the  whole  contract  stated,  which  included  a  larger  sum.  Here  the 
defendant  was  obliged  to  pay  the  51.  into  Court,  which  he  had  engaged  to  an- 
swer  for ;  otherwise  there  must  have  been  "a  verdict  against  him  to  that 
amount. 

Lord  Kenyon,  C.  J.  The  latter  argument  proceeds  upon  a  mistake :  the 
payment  of  money  into  court  on  a  special  count  admits  the  contract  as  there 
laid,  but  leaves  the  amount  of  the  damages  incurred  by  the  breach  of  it  open 
to  dispute.  One  is  always  sorry  when  the  real  justice  of  the  casp  is  eluded 
by  any  trick  or  mistake ;  but  the  court  ran  only  look  at  the  record,  ard  apply 
the  evidence  to  that.  This  case,  both  upon  principle  and  precedent,  is  so 
clear,  that  it  is  impossible  to  raise  a  doubt,  if  I  can  but  express  my  ideas  upon 
it  as  clearly  as  I  conceive  them  in  my  own  mfnd.  The  plaintiff  states  in  se- 
veral counts  the  several  demands  which  he  has  upon  the  defendant.  The 
latter  says,  true  it  is,  you  have  a  demand  upon  me,  arising'upon  the  several 
contracts  stated  in  the  first,  second,  and  third  counts ;  but  admitting  that  I  am 
liable  to  pay  you  something  upon  those  contracts,  yet  it  is  not  so  much  as  you 
claim,  but  only. 51,  But  as  to  the  other  demand  I  owe  you  nothing.  The 
plaintiff  does  not  agree  to  this,  and  the  parties  come  to  trial  to  have  it  ascer- 
tained, whether  more  than  that  sum  is  due  upon  those  special  contracts.  If 
the  defendant  had  denied  all,  the  plaintiff  must  have  proved  all :  but  as  to 
such  counts,  where  he  admits  the  contracts,  but  only  disputes  the  quantum  of 
the  damage,  the  plaintiff  only  comes  prepared  to  prove  the  amount  beyond 
the  5L  paid  into  Court.  At  the  trial  the  defendant  changes  his  ground  and 
says,  that^he  plaintiff  has  no  right  to  recover  beyond  the  51,,  because  the  con- 
tract entered  into  was  not  what  is  stated  by  him  in  his  declaration,  but  a  diffe- 
rent contract.  To  which  the  plain  answer  is  ;  that  he  should  not  then  have 
admitted, that  the  plaintiff  had  any  such  demand  as  he  states,  but  should  have 
disputed  the  contract  altogether.  And  then  if  he  had  shewn  that  it  was  not 
a  general  agreement  to  be  anstirerable  for  the  value  of  the  goods  lost  or  dam- 
aged, but  a  special  limited  agreement  to  be  answerable  for  no  more  than  51, 
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value,  unless  it  were  entered  and  paid  for  accordingly,  the  plaintiff  must  have 
been  nonsuited ;  for  such  a  defence  wpuld  have  negatived  the  contracts  stated 
in  the  declaration. 

Grose,  J.  It  is  too  late  now  to  say,  that  the  payment  of  money  into  Court 
is  not  an  admission  of  the  contract  as  stated  in  the  count  on  which  it  is  so 
paid.  In  this  case  it  admits  the  general  agreement  declared  on  to  he  annver- 
able  for  the  safe  carriage  of  the  goods  ;  whereas  the  real  defence  is,  that  the 
defendant  did  not  make  a  general  but  a  particular  and  limited  agreement  to 
be  answerable:  and  therefore,  if  the  defendant  had  denied  it  altogether,  the 
plaintiff  must  upon  this  evidence  have  been  nonsuited. 

Lawrence,  J.  The  plaintiff  states  a  certain  agreement,  and  by  the  pay- 
ment of  money  upon  the  contract  stated  the  dpfendant  admits  that  he  did  so 
contract,  but  contends  that  he  is  not  liable  for  more  than  61.  damages  under 
that  contract.  The  admission  can  refer  to.  nothing  else.  He  admits,  (as  Mr. 
Justice  Ashkurst  says  in  giving  the  judgment  of  the  Court  in  Cox  v.  Parry, 
1  Term  Rep.  464,  that  the  plaintiff  had  a  right  to  maintain  the  action,  and  re- 
duces the  question  simply  to  the  quantum  of  damages  he  is  entitled  to  reco- 
ver. The  residue  of  that  case  is  no  more  than  this,  that  if  the  contract  de- 
clared upon  be  illegal,  the  defendstnt  shall  not  give  it  effect  by  his  admission  ; 
because  no  admission  of  the  parties  can  conclude  the  Court  to  make  them  give 
effect  to  an  illegal  contract.  It  is  said,  that  if  the  61,  had  nof  been  paid  into 
Court,  the  plaintiff  must  have  recovered  to  that  amount.  But  that  is  not  so  ; 
for  upon  this  evidence  it  would  have  appeared  that  the  defendant  had  not  con- 
tracted in  the  general  manner  in  which  the  plaintiff  has  declared,  but  had 
only  made  a  limited  contract ;  and  therefore  the  plaintiff  must  have  been  «non* 
suited.  If  this,  wanted  authority,  it  is  supported  by  Clay  v.  WtUd%  1  H. 
Blac.  298;  for  there  the  Court  held,  that  the  plaintiff  was  not  entitled  to  re- 
cover even  the  6L,  the  contract  being  special,  and  not  general.  So  in  Pigott 
V.  Dunn,  E.  36  Geo.  3,  B.  R.,  which  was  an  action  against  a  carrier,  where 
no  money  was  paid  into  Court ;  the  goods  lost  were  above  6L  value,  but  had 
not  been  entered  and  paid  for  as  such.  The  plaintiff  contended,  that  she  was 
at  all  events  entitled  to  recover  the  5Z.,  but  the  Court  ruled  otherwise.     . 

Lb  Blanc,  J.  In  the  case  of  Button  ^/Bolton  the  Court  did  not  look  to 
the  consequences  of  paying  the  money  into  Court.  The  defendant  there  had 
applied  for  leave  to  do  so,  which  the  plaii\tiff  objected  to.  But  the  Court  ad- 
mitted it  to  be  done,  without  deciding  what  effect  it  might  have.  Here  the 
^aintiff  declares  specially  on  a  general  contract  to  carry  the  goods  for  hire. 
The  defendant  denies  that  he  made  such  an  undertaking,  and  contends  it 
was  only  a  limited  contract  under  certain  restrictions.  Therefore,  upon  the 
general  issue  the  evidence  would  have  negatived  the  contract  declared  on, 
and  the  plaintiff  must  have  been  nonsuited :  but  by  the  payment  of  money 
into  Court  on  the  special  counts,  he  has  admitted  the  contract  to  be  as  there 
laid. 

Rule  (discharged (1). 

(1)  Vide  Clark  v.  Gray  4*  ai.,  6  East  564.  571,  where  thb  caae  it  explained  and  limited. 
The  caaet  relating  to  payment  of  money  into  Govt  are  colleeted  in  the  editor'a  note  to  Av* 
drewi  V.  PaUgravt,  9  East  326. 
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Whitbom  v.  Evann. 

2  EmC,  186.    Not.  28,  1801. 

By  ■.  1.  of  itat  88  &  40  Goo.  8  ,  c  104,  tho  joriidiRtioii  of  Ibo  Coqrt  of  Roqooiti  in  London 
m  onlarged  from  dobti  of  40t.  to  6/.  from  the  SOth  StpL  1800,  ao4  bj  ■.  18.  if  any  aetkm 
Aall  b§  commenced  in  anv  other  Coort  to  recoTer  any  debt  not  exceeding  6/.  within  the 
jnriidiction,  the  plaintiff  iball  not'recover  any  coats,  &c.  held  that  the,  words  ■*  ihall  b§ 
comoMficarf,"  most  by  necessary  constmction  be  restramed  to  the  date  of  tho  SOth  Sepiem- 
btr,  and  not  to  tho  passing  of  tin  act,  which  was  on  the  9th  of  July  preceding. 

THIS  was  an  action  for  goods  sold  and  delivered,  and  on  the  money  counts. 
Aithe  trial  before  Lord  iefiyon,  C.  J.  at  the  last  Sittings  at  GuildhaUf 
the  plaintijQT  recovered  a  verdict  for  4Z.  15f.,  and  the  question  was,  whether  he 
were  entitled  to  costs  upon  the  stat.  39  &  40  Geo.  3,  c.  104(a),  the  cause  of 
action  arising  within  the  jurisdiction  of  the  Court  of  Requests  in  Limdon. 
By  s.  12  of  Uiat  statute,  "  If  any  action  or  suit  shall  be  commenced  in  any 
*'  other  court  than  the  said  Court  of  Requests,  for  any  debt  not  exceeding  52. 
"  and  r^overable  by  virtue  of  the  said  recited  acts,  (».  e.  3  Jac.  1.  c.  15,  and  14 
**  Geo.  2,  c.  10,  which  limited  the  jurisdiction  to  debts  not  exceeding  40s,) 
•<  apd  of  this  act,  or  any  of  them  in  the  said  Court  of  Requests,  then  the  plaintiff 
"  in  such  action  shall  not  by  reason  of  a  verdict  for  him,  or  otherwise,  be  en- 
titled to  any  costs  whatsoever,''  &c.  By  s.  1.  of  the  acts,  so  much  of  the  re- 
cited  act  as  restrains  the  jurisdiction  of  the  Court  of  Requests  to  debts  not  ex- 
ceeding 40s.  shall, /rom  September  30th  1800,  be  repealed.  Here  the  action 
was  commenced  before  the  30th,  ^ viz.  on^the  24th  of  September  1800,)  but 
after  the  9th  of  July,  when  the  act  received  the  royal  assent.  - 

Garrow  shewed  cause  against  a  rule  for  taxing  the  plaintiff  his  full  costs, 
on  the  ground  that  the  words  of  the  12th  clause,  that  if  any  action  "  shall  be 
"  commencedy^  &c.  must  refer  to  the  passing  of  the  act,  which  was  on  the  9th 
of  Jrdy  prior  to  the  commencement  of  this  action  ;  and  therefore  the  plaintiff 
having  recovered  less-  than  61,  was  not  entitled  to  costs.     But 

Lord  KsinroN,  G>  J.  was  clearly  of  a  different  opinion.  The  whole  act 
must  be  construed  together,  otherwise  the  greatest  injustice  would  ensue ;  for 
there  would  be  an  interval  between  the  9th  of  July  and  the  30th  of  September 
within  which  the  subject  would  be  without  any  adequate  remedy.  Till  the 
latter  period  he  could  not  have  recovered  in  the  Court  of  Requests,  the  de- 
mand being  above  40f. :  therefore  he  had  no  other  remedy  than  to  sue  in  the 
superior  courts. 

Mingay  in  support  of  the  rule. 

Per  Curiam^  Rule  absolute. 


REOULA  GENERALIS,  M.  42  Geo.  3. 

IT  IS  ordered,  that  from  and  after  the  first  day  of  Hilary  term  next, 
no  judgment  be  signed  upon  any  warrant  authorizing  any  attorney  to  confess 
judgment,  without  such  warrant  being  delivered  to,  and  filled  by  the  clerk  of 
the  dockets ;  who  is  hereby  ordered  to  file  the  same  in  the  order  in  which 
they  shall  be  received. 

And  it  is  further  ordered,  that  every  attorney  of  this  court,  who  shall  pre- 
pare any  warrant  of  attorney  to  confess  any  judgment,  which  is  to  be  subject 
to  any  defeasance,  do  cau^e  such  defeasance  to  be  written  on  the  same  paper 
or  parchment,  on  which  the  warrant  of  attorney  shall  be  written ;  or  cause  a 
memorandum  in  writing  to  be  made  on  such  warrant  of  attorney,  containing 
the  substance  and  effect  of  such  defeasance. 

(a)  9, 104, 10  tlis  arrtagem^Bt  of  privak  and  local  acta. 
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Ex  parte  Michell,  Clerk. 

2  Eut,  187.    Jan.  26, 1802. 


An  anonitj  lecnred  on  lands  in  fee  of  eqnal  annaal  Tmlne  need  not  be  regittered  nnder  the 
■tat  17  Geo.  8.  e.  26.  a.  8,  thoagh  the  annaity  were  alao  aecared  apon  leasehold  property. 
A  ntemorial  of  an  annahjr,  atatioff  the  whole  conaideration.  to  have  been  paid  in  money,  ia 
cood,  though  part  of  it  were  paid  by  meana  of  a  banker 'a  check,  the  Take  of  which  had 
been  aetaally  received  by  the  grantor  aome  time  before  the  execution  of  the  deeda. 

A  RULE  was  obtained  on  ttiepart  of  the  grantor  of  an  annuity,  calling  on 
James  Michell,  clerk,  to  shew  cause  why  the  warrant  of  attorney  and  other 
securities  given  to  secure  the  annuity  should  not  be  delivered  up  to  be  cancel- 
led, and  proceedings  stayed  in  the  mean  time.  It  appeared  by  the  affidavits 
of  Ann  rfeedham  and  others,  that  previous  to  the  year  1796,  she  became  en- 
titled to  certain  leasehold  and  freehold  premises,  (the  latter  subject  to  her 
mother's  right  of  dower,)  and  in  April  of  tnat  year  granted  an  annuity  of  60Z. 
to  James  Michell  upon  three  lives  fdr  the  consideration  of  600Z.  which  was 
secured  on  all  the  said  premises.  That  lOOL  part  of  the  consideration  money 
was  paid  by  Michell  by  a  banker's  check  delivered  to  one  J.  H.  S.,  Mrs. 
Needkam^s  agent,  by  her  desire,  upon  which  payment  was  received  by  him  for 
her  a  month  before  the  execution  of  the  deeds  for  securing  the  annuity,  for 
which  a  discount  was  taken  at  the  time  of  such  execution.  It  was  also  alleg- 
ed in  these  affidavits,  that  at  the  time  of  such  grant  the  value  of  the  freehold 
premises  was  not  equal  to  the  payment  of  the  annuity.  The  memorial  regis- 
tered under  the  stat.  17  Geo.  3.  c.  26,  was  of  a  bond  of  the  grantor  for  secur- 
ing the  annuity,  and  also  of  an  indenture  dated  28th  April  1796,  whereby 
Ann  Needham  *^  in  consideration  of  the  sum  of  600Z.  of  lawful  money,  &c. 
paid  to  her  by  J.  Michell  in  manner  following,  viz.  lOOl.  therein-after  paid  by 
J.  Jtf.  to  /.  il.  S.  or  bearer  by  the  direction  of  the  said  Ann  Needham,  and 
the  further  sum  of  500/.  paid  at  the  time  of  the  execution  of  the  said  inden- 
ture did  grant,  &c.  to  J.  M.  the  annuity  in  question  payable  out  of  certain 
freehold  premises,  and  also  out  of  certain  leasehold  premises  therein  mentioned. 

On  the  part  of  Michell  it  was  sworn,  that  the  freehold  premises,  which  con- 
sisted of  certain  houses  in  London^  had  been  represented  by  the  grantor  to  be 
of  the  value  of  the  annuity  at  the  time,  and  so  appeared  to  be  on  the  inspec- 
tion of  his  asfent  as  well  as  from  other  circumstances  which  were  stated :  and 
that  the  lOOL  had  been  advanced  to  the  grantor  a  month  before  the  deeds 
were  prepared  for  her  accommodation  in  the  manner  described.  There  were 
other  matters  in  the  affidavits  not  material  to  be  stated. 
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The  objection  to  the  annuity  principally  relied  on  was,  1,  assuming  the 
value  of  the  freehold  premises  not  to  be  equal  to  the  payment  of  the  annuity, 
that  the  memorial  was  defective  in  stating  that  the  100/.  part  of  the  conside- 
ration for  the  annuity  was  paid  to  the  grantor  in  money,  whereas  in  truth  the 
payment  was  made  by  a  banker's  check  payable  to  •/.  H,  &  or  bearer,  and 
delivered  to  him  as  the  agent  of  the  grantor  by  her  desire.  2.  That  the 
same  objection  was  fatal,  though  the  freehold  premises  were  of  the  requisite 
value,  the  annuity  being  also  secured  upon  leasehold  premises  which  were 
not  excepted  out  of  the  operation  of  the  statute. 

Gibbs  and  Marryat,  in  shewing  cause  against  the  rule,  insisted  that  as  the 
money  had  been  received  by  the  grantor  before  the  execution  of  the  deeds  for 
securing  the  annuity,  the  whole  consideration  was  properly  stated  tp  have 
^  been  paid  in  money ;  and  it  was  inmiaterial  to  descnbe  by  what  means  the 
money  had  come  to  her  hands.  That  the  cases  requiring  the  particular  se- 
curities to  be  stated  only  applied  where  those  securities  had  not  been  converted 
into  cash  at  the  time,  and  therefore  it  was  uncertain  whether  they  would  af- 
terwards be  available  or  not.  That  at  any  rate,  as  the  annuity  was  secured 
on  freehold  premises  of  adequate  value,  the  case  was  excepted  by  the  Sth  sec- 
tion of  the  act  out  of  the  general  operation  of  it ;  and  therefore,  there  was  no 
necessity  for  any  memorial  to  be  registered. 

Garrow  and  Reader,  contra,  contended,  that  the  case  came  within  the 
statute,  unless  the  annuity  were  secured  upon  freehold  alone  of  equal  or 
greater  annual  value  than  the  annuity.  That  here  the  freehold  was  stated  to 
be  of  less  value  at  the  time,  which  was  confirmed  by  its  present  state,  and 
also  by  the  very  circumstance  of  the  grantee  requiring  the  additional  security 
of  the  leasehold  premises.  Then  the  objection  to  the  statement  of  the  con- 
sideration in  the  memorial  was  fatal,  according  to  the  cases  of  Berry  v.  Bent" 
ley,  6  Term  R^p.  690,  and  Pool  v.  Cabanes,  8  Term.  Rep.  328 ;  where  it  was 
determined  that  if  any  part  of  ihe  consideration  of  an  annuity  were  paid  by  a 
banker's  check,  it  ought  to  be  so  stated  in  the  memorial. 

Grosb,  J. (a)  It  appears  to  me  upon  the  whole,  that  the  annual  value  of 
the  freehold  premises  was  more  than  equal  to  the  annuity,  and  therefore  there 
was  no  occasion  to  register  any  memorial ;  which  gets  rid  of  the  objection  as 
to  the  payment  of  the  lOOZ.  being  therein  stated  to  be  in  money  instead  of  by 
a  banker's  check.  -  I  will  however  say  a  word  or  two  on  that  point  All  the 
prior  cases  in  which  it  has  been  deemed  necessary  to  set  out  in  the  memorial 
the  payment  of  any  part  of  the  consideration  money  by  bankers'  checks  , 
(where  such  has  beien  the  fact)  have  been  where  the  check  was  delivered  as 
payment  at  the  time  of  executing  the  deeds,  when  Tion  constat  it  would  ever 
be  paid.  But  here  the  money  had  been  actually  received  upon  the  check  a 
month  before  by  the  grantor ;  therefore  at  the  time  of  such  execution  Ihe ^con- 
sideration might  well  be  stated  to  be  so  much  money  paid  to  her. 

Lawhence,  J.  It  has  never  yet  been  determined  that  when  the  annuity,  is 
secured  both  upon  leasehold  and  freehold  property,  though  the  annual  value 
of  the  latter  be  equal  to  the  annuity,  yet  a  memorial  of  the  annuity  must  be 
registered  under  the  statute  ;  and  the  reason  of  the  act  seems  to  be  against 
such  a  construction.  The  object  of  the  legislature  was  to  guard  necessitous 
persons  against  imposition ;  and  therefore,  they  required  that  the  grant  of 
annuities  in  general  should  be  memorialized,  in  order  that  it  might  appear 
whbt  the  true  consideration  was :  but  they  excepted  out  of  the  general  rule 
(among  others)  annuities  secured  on  land  of  equal  or  greater  annual  value 
whereof  the  grantors  were  seised  in  fee  or  in  tail  in  possession  at  the  time  ; 
conceiving  such  persons  to  be  in  a  condition  to  bargain  fairly  for  themselves. 
The  exception,  therefore,  cannot  the  less  apply   to  one  who  in  addition  to  a 

(a)  Lord  Kenyan,  C.  J.  was  absent  on  this  day  from  mdisposhion,  and eontinned  sodnring 
the  rest  of  the  term,  with  the  exception  of  one  day,  when  nothing  particnlar  occurred. 
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freehold  of  adequate  value  is  in  possession  of  leasehold  property  also  upon 
which  he  can  give  security.  Now,  according  to  the  weight  of  the  evidence  in 
this  case  it  appears  to  me  that  the  freehold  was  at  least  of  equal  value  to  the 
annuity.  Then  as  to  the  objection  taken  to  the  memorial ;  if  the  money  paya- 
ble on  the  banker's  check  were  actually  received  by  the  grantor  before  the  grant 
of  the  annuity,  it  may,  I  conceive,  be  stated  as  money  paid  to  her  by  the 
grantee,  without  particularizingr  the  means  by  which  the  receipt  of  the  money 
was  before  obtained  by  her. 

.  Le  Blanc,  J.  I  think  the  balance  of  the  evidence  is,  that  the  freehold 
premises  were  of  adequate  value  to  the  annuity :  they  were  so  represented 
and  considered  to  be  at  the  time  ;  and  if  they  were  not,  it  would  have  been 
easy  for  the  grantor  to  have  shewn  distinctly  when  and  how  the  value  was 
lessened.  As  to  the  lOOZ.  stated  in  the  memorial  to  be  paid  in  money,  it  hav- 
ing been  actually  received  by  the  grantor  before  the  deeds  were  executed  was 
money  had  and  received  by  her,  by  whatever  means  it  was  so  received ;  there- 
fore the  consideration  was  truly  stated  in  the  memorial. 

Rule  discharged  with  costs. 


Wilks  and  Another  v.  Back. 

2  But,  142.    Jan.  26,  1802. 

One  who  executes  a  deed  for  another  nnder  a  power  of  attorney  mutt  execute  it  in  the  name 
of  his  priocipai;  but  if  that  be  done,  it  mattera  not  in  what  form  of  words  such  execution 
is  denoted  by  the  signature  of  the  names:  as  if  opposite  the  seal  be  written  '*  for  /.  B.** 
(the  principal)  ••  JU.  FK"  (the  attorney).    (L.  S.) 

THE  defendant  being  indebted  upon  an  account  to  the  plaintiffs  Wilks  ani 
Brovme,  who  were  formerly  in  partnership,  as  millers,  it  was  agreed  to  refer 
the  matter  to  arbitration  ;  and  accordingly  bonds  of  submission  were  entered 
into  by  the  parties  as  after  mentioned  ;  and  the  arbitrators  by  their  award  dat- 
ed 14th  August  1801,  reciting  that  by  two  several  bonds  dated  16th  June 
1801,  under  the  respective  hands  and  seals  of  M.  Wilks  and  J.  Browne,  mil- 
lers, and  late  partners,  and  of  W.  Backy  the  parties  became  mutually  bound 
to  abide  the  award,  &c.  proceeded  to  award  the  sum  of  407Z.  9s.  7d.  to  be  due 
on  the  balance  of  accounts  from  the  defendant  to  the  plaintiffs,  &c. 

Upon  a  motion  to  set  aside  tne  award,  the  question  was  at  last  resolved  in- 
to this,  whether  Wilks  had  competent  authority  to  bind  Broume  his  late  part- 
ner by  executing  the  bond  of  submission  for  him.  As  to  which  it  appeared, 
that  by  an  indenture  dated  28th  August  1799,  between  Wilks  and  Broume, 
the  latter,  for  the  considerationa  therein  mentioned,  did  constitute  and  appoint 
Wilks  to  be  his  attorney  irrevocable  to  ask,  demand,  sue  for,  compound,  and 
receive  all  the  debts  and  effects  of  the  said  partnership;  withTuIl  power  for 
Wilks  to  sign,  seal,  and  deliver,  in  the  name  of  Broume,  any  deed,  occ.  what- 
soever, necessary  for  the  purposes  therein  mentioned,  &c.  By  virtue  of  this 
authority,  Wilks  executed  tne  bond  of  submission  in  this  f6rm  :  "  Mathias 
Wilks,*'  (L.  S.).  "  For  James  Broume,  Mathias  Wilks,''  (L.  S.),  and  it  was 
sealed  and  delivered  by  WUks  for  himself,  and  also  for  his  late  partner 
Browne  ;  but  the  latter  was  not  present  at  the  time. 

Garrow  and  Parnther,  in  shewing  cause  against  the  rule,  did  not  dispute 
that  according  to  Combers  case,  9  Rep.  76.  b,  where  any  has  authority  as  at- 
torney, to  do  an  act,  he  cannot  do  it  in  his  own  name,  but  in  the  name  of  him 
who  gave  the  authority.  But  they  contended,  that  here  the  sealing  and  deliv- 
ery was  done  by  Wilks  in  the  name  of  Browne  as  well  as  of  himself,  which 
he  had  authority  to  do  by  virtue  of  the  power  of  attorney  of  August,  1799  : 
and  that  the  signing  of  &is  own  name  twice  was  not  material,  as  he  also  sign- 
ed the  name  of  Browne,  and  declared  that  it  was  done  for  him.     The  form  of 
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words  used  cannot  invalidate  the  act  where  the  authority  is  sufficient  to  war- 
rant the  act  done.  If  th^re  had  been  only  one  seal,  yet  if  the  instrument  were 
sealed  and  deUvered  for  himself  and  his  partner,  he  having  authority  so  to  do, 
it  would  have  been  sufficient,  according  id  the  case  of  Bail  v.  Dunstermlle, 
4  Term  Ren.  313.  It  is  true,  that  was  done  in  the  presence  of  the  other  part- 
ner ;  but  tnat  was  only  material  in  that  case,  as  shewing  that  it  was  doneby 
his  particular  authority ;  and  here  was  a  special  authority  by  deed  to  do  the 
.  act. 

Ershine  and  Comyrij  contra.  It  is  clear  from  Harrison  v.  Jackson,  7  Term 
Kep.  207,  that  one  partner  cannot  as  such  bind  another  by  deed.  Then  if 
the  authontv  be  denved  from  the  power  of  attorney,  Wilks  ought  to  have 
executed  it  m  the  name  of  Browne  the  principal,  and  not  in  his  own,  accord- 
ing to  what  was  said  in  Combers  case,  and  confirmed  by  Lord  C.  B.  Gilbert 
in  4  Bac.  Abr.  140,  and  by  Lord  Kenyon  in  White  v.  tuyler,  6  Term.  Rep. 
177.  So  in  Prontin  v.  SmaU,  2  Ld.  Ray.  1418,  S.  C.  1  Stra.  705,  a  lease 
made  by  an  attorney  in  her  own  name,  though  stated  to  be  **  made  (or  and  in 
the  name  of"  the  principal,  was  holden  void,  and  that  no  action  of  covenant 
lay  thereon.  Now  here  it  was  signed  by  Wilks  "  for  Broume;"  whereas  the 
signature  ought  to  have  been  in  the  name  of  Browne,  though  made  by  Wilks. 
Therefore,  as  Browne  would  not  be  bound  by  the  award,  it  was  void  for  want 
of  mutuality. 

Grose,  J.  No  doubt  the  award  must  be  mutual :  and  for  this  purpose  the 
bond  must  be  executed  by  Browne  as  well  as  by  WUks  ;  but  this  is  a  sufficient 
execution  by  both.  I  accede  to  the  doctrine  in  all  the  cases  cited,  that  an  at- 
torney must  execute  his  power  in  the  name  of  his  principal  and  not  in  his 
own  name  ;(1)  but  here  it  was  so  done  ;  for  where  is  the  difierence  between 
signin?  /.  B,  by  M,  W,  his  attorney  (which  must  be  admitted  to  be  good) 
and  m,  W.  for  J.B.;  in  either  case,  the  act  of  sealing  and  delivering  is  done 
in  the  name  of  the  principal,  and  by  his  authority.  Whether  the  attorney 
put  his  name  first  or  last  cannot  afl!ect  the  validity  of  the  act  done. 

Lawrence,  J.  No  doubt  in  point  of  law,  the  act  done  must  be  the  act  of 
the  principal,  and  not  of  the  attorney  who  is  authorized  to  do  it.  The  whole 
argument  has  turned  upon  an  assumption  of  fact  that  this  was  the  act  of  the 
attorney,  which  is  not  well  founded.  This  is  not  like  the  case^in  Lord  Ray^ 
mond's  Reports,  where  the  attorney  had  demised  to  the  defendant  in  her  own 
name,  which  she  could  not  do ;  for  no  estate  could  pass  from  her,  but  only 
from  her  principal.  But  here  the  bond  was  executed  by  WUks  for  and  in  the 
name  of  his  principal :  and  this  is  distinctly  shewn  by  the  manner  of  making 
the  signature.  Not  that  even  this  was  necessary  to  be  shewn ;  for  if  Wilks 
had  sealed  and  delivered  it  in  the  name  of  Browne,,  that  would  have  been 
enough  without  stating  that  he  had  so  done.  However,  he  first  signs  his  own 
name  alone  opposite  to  one  seal  to  denote  the  sealing  and  delivery  on  his  own 
account,  and  then  opposite  the  other  seal  he  denotes  that  the  sealing  and  de- 
livery was  for  James  Browne,  There  is  no  particular  form  of  words  requir- 
ed to  be  used,  provided  the  act  be  done  in  the  name  of  the  principal. 

Le  Blanc,  J.  Wilks  first  signed  it  in  his  own  name,  as  for  himself,  and 
then  to  denote  that  the  act  was  also  done  in  the  name  of  Broume,  he  signed 
it  again  for  James  Browne.  I  cannot  see  what  difilerence  it  ca  i  make  as  to 
the  order  in  which  the  names  stand. 

Rule  discharged. 

(1)  Vide  F&wUr  v.  Shearer,  7  Man.  Rep.  14. 19.  Simonde  v.  Cailin^  2  Gaines  61. 
66.  If  one  eovenant  under  bia  o^n  band  and  seal,  on  acconnliif  another,  he  shall  be  per- 
sonally liable.    JippUton  y.  Sink9,  6  East  148.    TippeU  v.  Walker  if  aL  4  Mass.  Rep.  696. 
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HuUe  V.  Height];Dan. 

[S.  C.  at  Niri  PHus,  4  Esp.  75.] 

2  Eaat,  145.^    Jan.  27,  1802. 

tntracted  to  go  a  Toyage  from  A.  to  B.  and  back  again,  with  a  stipnlation 

>>t  be  entitled  to  his  wages  till  the  end  of  the  voyage,  cannot  maintain  a 

itus  assumpsit  to  recover  his  wases  pro  rata  as  fir  as  E.;  thoogh  he  were 

.y  dismissed  by  tho ^defendant  (the  captain:)  hot  his  remedy  b,  either  for 

I  he  special  contract,  or  for  saeh  tortioos  act  of  the  captain's,  whereby  he 

d  from  earning  his  wages. 

TATUS  Assumpsit  for  wages  due  to  the  plaintifl  as  a  seaman  on 
'anish  ship,  whereof  the  defendant  was  captain,'  from  Altona  to 
Plea,no7i  assumpsit.     At  the  trial  before  Lb  Blanc,],  at  the  sittings 
term  at  Guildhall,  the  plaititiflf  proved  a  service  in  fact  as  a  seaman 
I  the  ship  at  and  from  Altona  UQtil  her  arrival  at  the  port  of  London. 
appeared  that  after  the  ship  had  delivered  her  cargo  here,  the  captain 
not  give  the  seamen  victuals,  hut  bid  them  go  on  shore,  saying  he  could 
onty  of  their  countrymen  to  go  back  for  their  victuals  only  since  the 
That  the.  plaintiff  and  others  went  on  shore;  and  when  the  captain 
lired  them  a  few  days  afterwards  to  go  on  hoard  a^io,  they  refused,  say- 
.  it  was  too  late,  for  they  had  the  law  of  him.     (They  had  then  brought 
lions  against  him.)     That  previbus  to  his  departure  for  Denmark,  he  again 
'.quired  them  to  come  on  board,  which  they  again  refused.     The  defence 
rested  on  certain  written  articles  of  agreement  signed  by  the  plaintiff  and  the 
rest  of  the  crew,  whereby  it  appeared  that  they  were  hired  for  the  voyage 
from  Altona  to  London  and  back  again.     And  there  was  an  express  stipula- 
tion, that  the  seamen  shoyld  assist  in  bringing  the  ship  back  again,  and  mak- 
ing her  fast  in  a  proper  place,  before  they  could  make  any  demand  upon  the  cap^ 
tain  for  the  wages  due,  under  a  certain 'penalty :  and  another  stipulation  that 
no  person  shottli  in  foreign  parts  demand  any  money  of  the  captain,  but  be 
contented  with  the  wages  received  in  advance,  until  the  voyage  was  completed 
to  the  satisfaction  of  the  captain. and  owners,  and  the  ship  and  goods  again 
safely  arrived  at  Altona,     And  also,  that  it  should  at  all  times  be  at  the  cap- 
taints  own  option  whether  he  would  give  them  any  money  in  foreign  parts  or 
not.     That  m  like  manner  no  person  should  demand  his  discharge  in  foreign 
parts,  but  be  obliged  to  perform  the  voyage.     It  concluded  with  a  general 
clause  of  obedience  to  the  captain,  and  for  the  performance  of  the  duty  of  the 
crew :  and  that  if  any  one  should  shew  himself  averse  therein,  he  should 
not  only  according  to  law  forfeit  the  whole  of  his  wages,  but  also  sufier  pun- 
ishment, &c.     On  proof  of  this  agreement  it  was  insisted  by  the  defendant's 
counsel  at  the  trial,  that  the  plaintiflf  had  mjstaken  his  remedy,  and  that  an 
action  of  indebitatus  assumpsit  would  not  lie,  but  that  be  ought  to  have  de- 
clared specially.     On  the  other  hand  it  was  contended,  that  the  plaintifi  might 
recover  in  this  form  of  action  for  the  rate  of  his  wage3  up  to  the  time  when 
he  was  wrongfully  turned  out  of  the  ship.     But  Le  Blanc,  J.  being  of  opin- 
ion that  the  wrongful  act  of  the  captain  did  not  rescind  the  special  contract  by 
which  the  plaintiff  was  precluded  from  demanding  his  wages  till  the  end  of 
the  voyage ;  though  it  gave  a  cause  of  action  against  the  captain  for  the  tort 
whereby  the  plaintiff  was  prevented  from  earning  his  wages  under  the  con- 
tract, directed  a  nonsuit ;  with  leave  to  move  to  set  it^fiside  and  enter  aveitlict 
for  the  plaintiff  for  6^  17 s.  the  amount  c^  '  le  to  him  at  the  time  he 

left  the  ship,  if  he  w^e  entitled  16  recr 

Cribbs  now  moved  accordingly ;  cont  *cial  contract  was  put 

an  end  to  by  the  wrongful  act  of  the  d  evented  the  plaintiff 
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from  performing  the  whole  of  what  he  had  undertaken  on  his  part.  And 
therefore  he  had  a  right  to  recove^r  in  this  form  of  action  so  much  of  his 
wages  as  he  had  actually  earned  by  his  labour,  and  for  which  he  was  entitled 
to  a  reasonable  compensation.  ^  And  this  he  said  had  been  so  decided  some 
years  ago(a),  and  had  been  generally  adopted  in  practice.     But 

The  Court  J  referring  to  the  case  of  Westim  v.  DoumeSt  Dougl.  23,  as  estab- 
lishing the  principle  thsLi  while  the  special  contract  remained  open  and  not 
rescinded  by  the ,  defendant,  the  plaintiff  conld  not  recover  on  the  general 
counts  in  assumpsit,  held  that  the  nonsuit  was  proper ;  the  contract  still  ope- 
rating; and  Refused  the  rule(&)(l). 


Billett  V.  McCarthy. 

2  Eait,  148.    Feb.  1,'1802. 

One  who  was  arreited  at  the  miit  of  tbe  plaintiff,  and  liberated  on  bail  prior  te  the  lit  of 
March  1801,  and  was  afterwards  committed  in  execution  at  tbe  sait  of  the  same  plaintiff" 
before  ihb  passing  of  the  insolvent  act  of  the  41  G.  8.  c.  70,  is  entitled  to  be  discharged  by 
the  6th  section  of  that  act  on  the  conditions  thereby  imposed.  And  this,  where  he  was  so 
taken  in  execution  upon  a  judgment  confessed  for  the  amount  of  the  costs  as  well  as  for 
tbe  original  debt,  for  which  he  had  been  arrested  by  writ  out  of  an  inferior  court  before  the 
lat  of  March;  tiie  34th  section  providing  that  no  person  entitled  to  tbe  benefit  of  the  act 
ahotUd  be  imprisoned  by  reaaon  of  any  judgment  for  any  debt,  costs,  &c.  owing  or  growuig 
due  before  the  said  1st  of  March. 

THE  last  insolvent  debtors'  act  of  the  41  Geo.  3.  c.  70,  contains  a  clause 
(s.  4.)  in  the  usual  form ;  whereby  "  h\l  and  every  person  and  persons,  who,  on 
'*  the  first  day  of  March  ISOl,  weie  charged  in  any  prison  or  gaol  for  the  non- 
"  payment  of  any  dobt  or  debts,  sum  or  sums  of  money,  which  did  not  in  the 
"  whole  amount  to  a  greater  sum  than  1600L,  and  whose  name  or  nafties  shall 
"  be  inserted  in  any  such  list  to  be  delivered  in  as  aforesaid :  taking  the  oaths, 
"  &c.  and  shall  perform  on  their  part  What  is  required  to  be  done  by  the  act ; 
•*  shall,  as  to  his  person  and  effects  respectively,  be  for  eVer  released,  discharg- 
,  "  ed  and  exonerated  to  such  extent,  and  in  such  manner  as  is  thereinafter 
"  provided,  and  no  otherwise."  By  s.  5.  (a  new  clause).  "  Any  .person  who, 
**  on  the  said  1st  ofMarcJi  1801,  was  charged  in  any  prison  or  gaol,  or  in 
**  custody  of  any  keeper  or  gaoler. of  any  prison  or  gaol,  for  the  nonpayment 
"  of  any  debt  or  debts,  or  sums  of  money,  not  exceeding,  &jc.  and  who  shall 
"  have  been  discharged  by  any  creditor  or  creditors,  without  the  consent  of 
"  such  debtor  ader  the  said  1st  of  March,  and  before  the  passing  of  this  act, 
"  may  nevertheless  take  the  benefit  thereof,  &c.  in  like  manner  as  if  he  were 
"  in  custody  at  the  time  of  passing  this  act :  provided  any  such  person  shall 
**  petitioijij  &c.  and  give  notire,"  &c.  Then  the  6th  section  (also  a  new 
clause)  provides  "  that  if  any  person  shall  have  been  or  shall  be  committed  to 
"  any  gaol  or  prison,  or  to  the  custody  of  any  keeper  or  gaoler  of  any  gaol  or 
"  prisoii  respectively,  at  any  tinie  before  the  passing  of  this  act,  for  any  debt 
"  or  debts,  sum  or*  sums  of  money,  for  which  he  or  she  shall  have  been  trnprts- 
"  on£d,  at  any  time  before  the  said  first  day  of  March  1801,  and  at  the  suit  of 
"  the  same  plaintiff;  then  and  in  such  case  every  such  person  shall  be  entitled 
*'  to  all  the  benefits  of  this  act,  and  be  deemed  and  construed  to  be  within  all 

'  (a)  The  name  of  the  ease  was  not  mentioned  at  the  bar.  Qii.  Whether  it  were  Mr. 
JE^/c's  case  at  Oxford^  1744,  Bull.  N.  P.  189  ?  or  tiarrU  v.  OJte»  at  WincheMttr  Sum.  Asa. 
1769,  cor.  Lord  MantfiM,  ibl  which  bear  upon  this  point 

{b)  Vide  Weaver  v.  Boroughs,  1  Stra.  648,  and  Totoers  v.  Barrett,  1  Term  Rep.  188. 
[And  see  the  rule  laid  down  by  Sir  James  Mansfield  in  Cooke  v.  Munstone,  1  New  Rep. 
855,  which  was  distinctly  recognized  and  established  by  the  supreme  Court  of  Aiio-For^  la 
Tuitle  V.  Mayo,  7  Johns.  182.    Note  (2)  to  Lsids  v.  Burrom,  12  East  5.] 

(1)  [See  aec  Algeo  v.  jilgto,  10  S.  &  R.  286.  Donaldson  v.  FulUr,  8  do.  506. 
HarrU  v.  LeggeU,  1  W.  &  8.  801.— W.] 
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**  and  every  the  provisions  thereof,  in  like  manner,  in  every  respect,  as  if  he 
**  or  she  had  been  charged  in  any  prison  or  gaol,  and  was  actually  imprisoned 
**  or  in  custody  on  the  said  first  day  of  March  \80l"  &;c.  This  act  was 
<<  passed  on  the  27th  of  June  1801. 

The  short  facts  of  the  case,  so  far  as  they  are  material  to  be  stated,  were 
these :  The  defendant,  being  indebted  to  the  plaintifi*  in  501,  on  a  bill  of  ex- 
change, was  arrested  on  a  writ  out  of  th^  palace  court  for  the  debt,  in  October 
1796,  and  gave  bail ;  and  after  some  proceedings,  the  defendant  signed  a  cog- 
novit, with  a  stay  of  execution  on  certain  terms  then  agreed  on.  Theee  terms 
not  having  been  complied  with,  judgment  was  entered  up,  and  other  proceed- 
ings were  had  against  the  bail  without  effect;  and  in  February  ISOl,  it  was 
finally  agreed  that  the  defendant  should  give  the  plaintiff  a  warrant  of  attor- 
ney to  confess  judgment,  which  was  accordingly  given,  for  971,  including  the 
original  debt  and  costs,  of  which  15/.  15s,  was  to  he  paid  on  the  20th  of  march 
1801,  and  the  remainder  by  weekly  instalments.  The  first  instaknent  was 
paid  at  the  time ;  but  the  defendant  afterwards  making  default,  judgment  was 
entered  up  against  him  on  the  28th  of  March,  and  be  was  arrested  on  a  ca,  sa,, 
and  on  the  12th  of  June  1801,  was  committed  to  the  custody  of  the  warden 
of  the  Fleet,  and  gave  notice  of  his  intention  to  take  the  benefit  of  the  last 
insolvent  act,  at  the  last  October  sessions  in  London,  when  he  was  discharged. 
It  also  appeared  by  the  defendant's  affidavit,  that  he  had  been  arrested  and 
imprisoned  at  the  suit  of  one  G.  MGuaran,  in  Michaelmas  vacation  1800, 
for  a  certain  debt,  to  which  he  had  put  in  bail,  and  that  he  had  been,  before 
the  passing  of  the  said  insolvent  debtors'  act,  committed  to  the  Fleet  in  exe- 
cution in  the  same  action.  But  it  did  not  appear  that  he  was  in  custody  on 
the  1st  of  JlfarcA  1801. 

The  plaintiff  thereupon  obtained  a  rule  calling  on  the  defendant  to  shew 
cause  why  the  plaintiflf  should  not  renew  the  ca,  sa,  issued  on  th^  judgment 
in  this  cause,  and  retake  the  defendant.  This  was  at  first  attempted  to  be 
supported  on  the  ground  of  fraud  in  the  defendant  in  obtaininfi[  lii^  discharge ; 
buA  finally  the  qaestion  was  resolved  into  the  construction  of  the  act  of  par- 
liament. 

Erskine  and  Marryat  shewed  cause  against  the  rule,  and  contended,  that 
the  defendant's  case  came  within  the  6th  section  of  the  act ;  and  that  the  sum 
for  which  judgment  was  entered  up,  and  execution  taken  out  being  compound- 
ed, as  well  of  the  costs  as  of  the  original  debt  for  which  he  had  been  in  cus- 
tody upon  the  arrest,  biafore  the  1st  of  March,  made  fio  diflference ;  neither 
was  it  material  that  the  first  instalment  was  agreed  to  be  taken  after  that  pe- 
riod ;  being  debitum  in  prcesenti  solvendum  in  futuro.  And  they  relied  on 
the  34th  section,  which  enacts,  "  that  no  person  entitled  to  the  benefit  of  the 
"  act  should  thereafter  be  imprisoned  by  reason  of  any  judgment  or  decree  for 
"•  payment  of  money  only,  or  for  any  debt,  damages,  or  costs,  sum  or  sums  of 
*'  money  contracted,  incurred,  occasioned,  owing  or  growing  due  before 
the  said  1st  of  March  1801,"  &c.  and  they  referred  to  Cotterel  v.  Hooke, 
Dougl.  97,  where  it  was  taken  for  granted  that  a  bond  for  securing  an  annui- 
ty which  had  become'  forfeited  before  the  day  named  in  an  insolvent  act,  on 
which  the  defendant  was  discharg^ed,  was  thereby  gone,  although  the  party 
might  still  be  sued  for  subsequent  breaches  upon  a  covenant  for  securing  the 
same  annuity. 

Garrow,  contra,  said,  that  by  the  very  terms  of  the  34th  section,  no  person 
could  avail  himself  of  it  who  was  not  entitled  to  t^e  benefit  of  the  act ;  and 
therefore  the  question  still  reverted  to  this,  whether  on  the  construction  of  the 
antecedent  clauses  the  defendant  was  so  entitled  ?  That  the  word  made  use 
of  in  the  6th  section,  which  was  relied  on,  is  imprisoned,  which  means  an  ac- 
tual commitment  to  prison,  and  not  merely  an  arrest  on  mesne  process,  pn 
which  the  party  is  Iwiled.  That  the  object  of  the  act  being  htimaoity  and 
not  justice,  it  might  fairly  be  considered  as  the  intention  of  the  legislature  to 
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make  that  distinction  between  those  who  were  in  a  condition  to  liberate  them- 
selves on  bail,  and  were  therefore  only  constructively  ioiprisoned,  and  such  as 
were  actually  confined  in  prison.  *  If  the  former  hadf  been  meant,  the  phrase 
would  have  been  "  arrested  and  bailed,"  instead  of  "  imprisoned."  Besides, 
the  warrant  of  attorney  constituted  a  new  debt,  for  which  he  was  not  liable 
till  the  20th  of  March,  when  the  first  instalment  became  due ;  and  therefore 
the  6th  section  of  the  act  does  not  apply  to  this  case. 

Grose,  J. (a)  Whatever  doubts  I  entertained  at  first,  considering  that  the 
last  insolvent  act  confined  the  description  of  the  objects  to  be  benefited  by  it  to 
the  4th  clause,  as  prior  acts  had  done  ;  yet  upon  referring  to  the  new  provis- 
ions in  the  6th  and  6th  clauses,  I  am  satisfied  that  the  defendant's  case  falls 
within  the  latter.  I  consider  that  he  was  a  person  impruoned^  within  the 
meaning  of  the  act,  before  the  1st  of  March  1801,  having  been  arrested  at 
the  suit  of  the  plaintifiT  for  this  debt,  and  obliged  to  give  bail.  We  ought  to 
give  as  larc^  and  beneficial  a  construction  as  the  words  will  admit  of,  in  fur- 
tiierance  of  the  intention  of  the  legislature.  The  very  alteration  in  the  word- 
ing of  the  several  clauses  confirms  this  construction  ;  for  the  4th  and  5th 
clauses  speak  of  persons  "  charged  in  any  prison  or  gaol,  or  in  the  custody 
"  of  any  keeper  or  gaoler  of  any  prison  or  gaol."  Then  the  6th  clause  ex- 
pressly marks  the  difference  ;  for  it  speaks  first  of  any  person  "  committed  to 
**  any  gaol  or  prison,"  &;c.  at  any  time  before  the  passing  of  the  act  for  any 
debt  for  which  he  shall  have  been  imprisoned  at  any  time  before  the  1st  of 
March.  The  word  imprisoned  is  of  much  larger  signification  than  the  former 
description  :  therefore,  I  think  that  the  legislature  meant  to  extend  the  benefit 
of  the  act  to  persons,  who,  having  been  arrested  for  any  debt  before  the  Ist  of 
March,  ^ere  after  that  time,  and  before  the  passing  of  the  act,  committed  to 
prison  at  the  suit  of  the  same  plaintifif  for  such  debt.  Such  I  think  was  the 
situation  of  this  defendant ;  and  if  he  were  entitled  to  be  discharged  under 
the  act,  it  is" unnecessary  to  enter  into  any  formal  question  as  to  the  mode  in 
which  his  discharge  was  obtained. 

Lawrence,  J.  The  general  question  on  the  construction  of  the  act  is  now 
the  only  one  to  be  considered :  upon  which  I  agree  that  a  person  arrested,  and 
giving  bail  before  the  1st  of  March  for  a  debt  ^fore  then  due,  is  to  be  consid- 
ered as  imprisoned  within  the  true  donstruction  of  that  word  in  tbe  6th  clause. 
That  this  was  the  meaning  of  the  legislature  is  very  apparent,  upon  compar- 
ing that  clause  with  the  fourth.  The  general  object  was  to  enable  debtors  to 
get  discharged  out  of  custody  updh  giving  up  their  effects  to  their  creditors  : 
but  it  was  necessary  in  so  doing  to  guard  against  improper  practices ;  and 
therefore,  by  the  fourth  section,  the  benefit  is  confined  to  persons  actually  charg- 
ed in  prison  for  debt  on  the  1st  of  March  1801.  And  by  the  sixth  section  it 
is  extended  to  persons  actually  committed  to  prison  before  the- passing  of  the 
act,  provided  they  wer6  imprisoned  before  the  .1st  of  March;  evidently,  there- 
fore, looking  to  the  case  of  persons  who  had  been  bailed  out  in  the  interme- 
diate time,  and  who  were  therefore  not  in  actual  custody  on  the  1st  of  March, 
One  arrested  and  bailed  may  to  all  intents  and  purposes  be  said  to  have  been 
imprisoned. 

Lb  Blanc,  J.  We  ought  to  construe  the  words  of  the  act  liberally,  in  or- 
der to  efiectuate  the  intent  of  the  legislature  ;  which  was,  that  persons  in  cus- 
tody for  debt  should  be  discharged  on  certain  conditions.  The  act  provides 
for  three  descriptions  of  persons :  1.  Those  who  were  charged  in  any  prison 
or  gaol  on  the  first  of  March  1801,  and  so  continued  till  the  passing  of  the 
act.  2.  Those  who  were  so  charged  on  the  1st  of  March,  but  were  discharg- 
ed without  their  consent  by  their  creditors  after  that  day,  and  before  the  pas- 
sing of  the  act.     And  3.  Those  who  having  been  arrested  before  the  first  of 

(a)  Lord  Kenyon,  C.  J.,  who  was  preflent  wb^n  this  ease  was  first  agitated  on  a  former 
day»  was  now  absent  from  indispdeition,  and  continued  so  during  the  remainder  of  the  term. 
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March,  though  not  in  actual  custody  on  that  day,  shall  afterwards  have  heen 
committed  in  actual  custody  for  any  deht  at  the  suit  of  the  same  plaintiff  he- 
fore  the  passing  of  the  act.  The  different  manner'  of  wording  the  several 
clauses  warrants  the  opinion  that  the  Legislature  looked  to  the  difference  con- 
tended for ;  for  in  the  former  part  of  the  6th  clause  they  speak  of  persons 
**  committed  to  any  goal  or  ;»r«Mm,"  and  in  the  latter  part  they  change  the  de- 
scription to  persons  who  shall  have  heen  imprisoned  hefore  tne  1st  of  March* 
Now  it  is  plain  that  one  who  has  heen  arrested,  though  for  ever  so  short  a 
space  of  time,  and  giving^bail,  hy  whom  he  is  liahle  at  any  time  afterwards 
to  he  retaken  again,  comes  within  the  description  of  a  person  who  has  heen 
imprisoned ;  and  then  the  case  is  hrought  expressly  within  the  6th  clause. 

Rule  discharged. 


Pindar  v.  Wadsworth. 

2Eftit,  164.    Feb.  1,1802. 

A  commoner  may  m&intain  an  action  on  the  eaae  for, an  injury  done  to  the  common  by  taking 
away  from  thence  the  manure  which  was  dropped  on  it  by  the  cattle;  though  his  propor- 
tion of  the  damage  be  found  only  to  the  amount  of  a  farthing:  at  least  the  smallneas  of  the 
damage  found  is  no  gronnd  for  a  nonsuit. 

THIS  was  an  action  on  the  case  hy  a  commoner  against  a  stranger  for  in- 
juries to  his  right  of  common. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  was  possessed 
of  a  certain  messtiage  and  land,  &c.  in  the  parish  of  Bambrougk  in  the 
county  of  York,  hy  reason  whereof  he  was  entitled  to  havie  common  of  pas- 
ture on  a  certain  waste  called  Bambrougk  Common  for  all  his  commonable 
cattle  levant  and  couchant,  at  all  times  of  the  year ;  and  that  the  defendant 
knowing  the  premises,  but  contriving  to  injure  him  and  deprive  him  of  the  ad- 
vantage of  his  said  common,'  &c.  wrongfully  carried  from  off  the  said  common 
and  converted  to  his  own  use  so  many  loads  of  manure  and  dung  which  be- 
fore, &c.  had  been  dropped  and  made  on  the  said  common  by  the  cattle  from 
time  to  time  feeding  thereon,  and  which  ought  to  have  remained  there  for  the 
purpose  of  nourishing  and  increasing  the  herbage  there ;  whereby  the  said 
common  and  the  herbage  thereof  were  then  and  there  greatly  impoverished  for 
want  of  the  said  manure  and  dung  \vhich  would  otherwise  have  remained  on 
the  said  common  and  increased  the  herbage  and  grass  thereof ;  and  thereby 
the  plaintifif,  during  the  time  aforesaid,  could  not  use  the  said  common  of  pas- 
ture upon  the  said  common  in  so  beneficial  a  manner  as  he  ought  to  have  done, 
and  would  otherwise  have  done,  &c.  and  his  said  right  of  common  by  means 
of  the  premises  has  been  greatly  lessened  in  value*  &c.  The  second  count 
was  for  injuriously  causing  to  be  placed  and  made  so  many  heaps  of  dung  and 
manure  upon  the  said  common,  and  wrongfully  continuing  the  same  for  a  long 
time,  &c.  whereby  the  plaintiff  during  that  time  was  obstructed  in  the  said 
common  of  pasture,  and  could  not  enjoy  the  same  in  so  ample  and  beneficial 
a  manner  as  he  otherwise  might  have  done,  &c.  The  third  count  was  for  a 
common  trespass. 

At  the  trial  at  York  hefore  Lord  Alvanley  it  appeared  that  the  plaintiff  had 
a  right  of  common  upon  the  waste  in  question,  and  turned  his  cattle  thereon. 
That  the  defendant,  who  farmed  two  acres  of  land  of  the  plaintiff  adjoining 
the  common,  had  made  a  practice  for  a  long  time  before  the  action  brought  of 
gathering  up  the  dung  from  the  common  and  carrying  it  off  in  baskets  and 
wheel-barrows  for  sale.  That  he  and  others  had  been  frequently  warned 
against  this  practice,  but  without  effect,  though  the  defendant  had  often  pro- 
mised not  to  repeat  it.  The  common  was  between  two  and  three  hundred 
acres  in  extent,  and  the  lordship  of  the  manor  was  disputed  by  several  claim- 
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ants.  For  the  defendant  it  was  insisted,  that  as  each  of  the  conuoonera  (of 
whom  it  was  said  there  were  42)  had  an  equal  right  to  bring  an  action,  and  as 
the  injury,  if  any,  was  so  trifling,  the  action  would  not  lie ;  and  the  plaintiff 
ought  to  be  nonsuited.  In  support  of  which  were  cited  Robert  Mary^s  case, 
9  Co.  113,  Bull.  N.  P.  120,  and  a  case  of  Bigg  v.  Parsons,  before  Ckamhre, 
J.  at  the  last  Lent  assizes  for  the  county  of  Lancaster;  where  in  an  action  on 
the  case  in  the  nature  of  waste  the  learned  Judge  was  stated  to  have  said, 
that  in  analogy  to  the  action  of  waste,  in  lieu  of  which  the  present  form  of-ac 
tion  was  substituted,  unless  the  damages  found  amounted  to  3s.  4^.  the  plaintiff 
could  not  have  judgment.  Lord  Alvanley,  however,  refused  to  nonsuit  the 
plaintiff,  but  left  it  to  the  jury  to  say  wheUier  the  plaintiff  had  sustained  any 
and  what  damages ;  and  they  found  a  verdict  for  him  on  the  first  count  with 
one  farthing  damages.  In  michealmas  term  last  a  rule  nisi  was  obtained  for 
entering  a  nonsuit. 

On  that  occasion  Lord  Kenyan,  G.  J.  (who  was  not  present  in  court  on  this 
day)  said,  that  this  had  been  vexata  questio  (or  two  centuries  past.  That  Lord 
Coke  was  of  opinion  that  a  commoner  could  not  maintain  sucn  an  action  with- 
out shewing  that  he  had  sustained  an  actual  injury.  And  in  a  case  which  he 
remembered  to  have  occurred  when  he  was  at  the  bar,  where  the  lord  of  the 
manor  had  given  leave  to  Mrs.  Lessif^gham  io  build  a  cottage  on  the  waste  at 
Hampstead,  for  which  an  action  was  brought  by  a  commoner,  Lord  C.  J.  JDe 
Grey  was  of  the  same  opinion.  That  he  himself  could  not  then  understand 
why  the  smallness  of  the  damage  could  make  any  difference  in  point  of  law : 
but  when  he  found  that  the  learned  Judge  had'  grounded  his  opinion  on  the 
authority  of  Lord  Coke,  he  submitted  his  judgment  to  theirs. 

Lambe  now  shewed  cause.  No  question  can  arise  in  this  form  of  action  on 
the  amouTU  of  the  damage,  but  only  whether  any  damage  were  sustained  by 
the  plaintiff;  that  was  properly  left  to  the  consideration  of  the  jury,  and  they 
have  found  the  fact  for  him.  It  also  appears  that  the  defendant  was  a  wilful 
wrong-doer,  having  persisted  in  doing  the  injury  complained  of  for  a  long 
tinie,  and  after  notice  to  desist ;  and  is  therefore  not  entitled  to  favour.  If  he 
had  a  right  to  do  the  act,  all  the  world  have  the  same  right.  It  was  lefl  to 
the  jury  to  say  whether  this  were  a  Substantial  deterioi^tion  of  the  common  ; 
and  the  decision  of  that  fact  with  the  plaintiff  decides  the  case ;  for  if  the 
common  were  deteriorated,  all  the  commoners  who  used  the  common  must 
sustain  an  injury.  It  cannot  be  denied  that  acts  of  this  nature  must  impover- 
ish the  common.  It  can  make  no  difference  whether  the  manure  dropped 
from  the  cattle  on  the  common,  or  was  put  there  purposely  by  the  commoners  : 
and  then  it  must  follow,  that  if  this  action  will  not  lie,  no  action  would  lie  for 
taking  away  the  manure  in  the  other  instance.  Mrs.  Lessingham's  case  be- 
fore Lord  C.  3,  De  Grey  did  not  pass  without  disapprobation  at  the  time :  but 
there  the  cottage  was  built  on  the  common  by  leave  of  the  lord,  which  might 
vary  the  consideiation.  At  any  rate,  that  case  was  ruled  prior  to  the  deter- 
mination in  Wells  V.  Watlingj  2  Blac.  Rep.  1233,  where  it  was  settled  that  an 
action  on  the  case  lay  fora  sui^charge  of  the  common,  although  the  plaintiff  had 
not  turned  on  any  cattle  of  his  own  at  the  time  of  the  surcharge.  And  De 
Grey,  C.  J,  said,  it  is  sufficient  if  the  plaintiff's  right  be  injured,  whether  it 
be  exercised  or  not.  Gould,  J.  said,  that  he  had  always  thought  the  doctrine  of 
Lord  Coke  in  Mary's  case,  9  Co.  113,  that  there  must  be  a  loss  of  the  com- 
mon in  order  to  maintain  this  action,  a  singular  doctrine  of  his  own,  and  no 
part  of  the  judgment  of  the  court.  And  that  it  appeared  from  2  Brownlow, 
140,  that  an  action  lay  for  this  damage,  be  it  ever  so  minute.  Blackstone,  J. 
observed,  that  any  act  which  would  ground  a  per  quoad,  and  lessen  the  profit 
of  the  common,  would  support  an  action  against  the  commoner.  Now  the 
profit  may  be  lessened  as  well  by  taking  away  that  which  contributes  to  pro 
duce  the  grass,  as  by  eating  it  when  produced.  Nares,  J.  referred  to  the  case 
of  the  Tunbridge  WeUs  dippers,  2  Wils.  422,  to  shew  that  a  probable  damage 
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was  a  sufficient  injnry  to  ground  an  action.  In  the  last^mentioned  case  it 
was  impossible  to  prove  any  specific  damage  sufifered  by  any  individual,  dip- 
per by  the  interloping  of.  a  stranger :  but  the  court  said  it  was  an  injury 
to  all  who  were  intetested.  Then  if  so,  it  must  necessarily  be  an  injury  to 
each.  Then  came  the  case  of  Hobion  v.  Toddy  4  Term  Kep.  7i;  in  which 
all  the  former  cases  were  considered ;  and  there  it  was  determined  that  one 
commoner  could  maintain  an  action  on  the  case  against  another  for  a  surcharge, 
although  he  himself  had  also  surcharged  the  common,  and  consemiently  had 
had  more  enjoyment  of  it  than  he  was  entitled  to.  There  BtUler,  J.  expressly 
disclaimed  any  consideration  of  the  smallness  of  the  damages  ;  and  said,  tbe 
onh:  question  was,  Whether  any  injury  had  been  done  by  the  defendant  to  the 
plamtiff?  The  defendant,  he  said,  was  a  wrong  doer,  and  the  plaintiflf  was 
entitled  to  the  action  without  proving  any  specific  damage.  He  also  observed, 
that  there  was  another  ground  on  which  the  action  might  be  supported,  namely, 
that  the  right  was  injured.  And  that  if  a  commoner  could  not  maintain  such 
Ian  action  because  his  own  cattle  had  grass  enough,  he  must  permit  a  wrong- 
doer, like  the  defendant,  to  gain  a  right  by  the  length  of  possession;  It  was 
said  at  the  trial,  that  the  lord,  might  bring  the  action,  but  not  ti  commoner,  in 
order  to  prevent  a  multiplicity  of  actions ;  but  that  is  no  objection  wherer  the 
injury  is  done  to  many,  as  in  this  case.  The  same  might  be  urged  against 
'  an  action  by  one  commoner  against  another  for  surcharging  the  common, 
which  lies  without  dispute.  So,  if  any  comlnoner  build  on  or  inclose  the 
common  (a).  Besides,  the  lord  may  collude  with  another,  and  tefuse  to  bring 
the  action ;  or,  as  in  the  present  case,  the  property  of  the  manor  may  be  dis- 
puted. 

Barrow,  contra,  endeavx)red  to  support  the  rule  on  three  grounds ;  1,  be- 
cause the  exility  of  the  damage,  of  which  the  law  would  not  take  notice  in 
order  to  support  ah  action  ;  2,  to  avoid  multiplicity  of  actions ;  3,  to  avoid 
circuity  of  action.  1.  Mary's  case,  9  Co.  113,  is  in  point,  that  for  every  feed- 
ing by  the  cattle  of  a  stranger  the  commoner  shall  not  have  an  assize  nor  an 
action  on  the  case ;  but  the  feeding  ought  to  be  such  per  quoad  the  commoner 
could  not  have  common  of  pasture  for  his  cattle,  but  proficuum  suum  inde  per 
totum  idem  tempus  amisit.  So  that  if  the  trespass  be  so  small  as  that  he  has 
not  any  loss,  &r.  he  shall  not  have  an  action  for  it ;  but  the  tenant  of  the  land 
may  in  such  case  have  an  action.  Here  the  damage  is  only  estimated  at  a 
farthing.  And  by  analogy  to  the  old  action  of  waste,  as  the  damage  does 
not  amount  to  39.  4^.  the  plaintifi*  is  not  entitled  to  judgment.  This  rule  was 
holden  to  apply  to  an  action  on  the  case  in  the  nature  of  waste,  by  Chambre, 
J.  in  Ris;g  v.  rarsmu  before  mentioned  ;  to  which  the  present  action  bears 
great  aiiinity.  And  it  is  supported  by  BulL  N.  P.  120,  and  The  Keepers  and 
Governors  of  Harrow  School  v.  Alderton,  2  Bos.  &  Pull.  86,  where  all  tbe 
cases  on  this  subject  are  collected.  Then  if  the  defendant  would  be  entitled 
to  judgment  on  this  finding,  it  goes  to  the  cause  of  action,  and  will  sustain 
tbe  present  application  to  enter  a  nonsuit.  2.  If  this  be  such  an  injury  for 
which  an  action  lies  by  one,  it  is  equally  maintainable  by  all  th^  commoners 
respectively,  which  will  lead  to  a  multiplicity  of  suits  ;  to  avoid  which  the  law 
gives  the  action,  if  at  all,  to  the  lord  only.  Where  the  injury  is  small  and 
common  to  a  great  many,  none  of  than  shall  have  an  action,  according  to 
Williams's  case,  5  Co.  72  b. ;  as  for  non-performance  of  divine  service  in  a 
manerial  chapel ;  for  nuisances  in  highways,  &c.  And  this  agrees  with  Ma- 
ry's case(3)  before  mentioned,  in  which  is  cited  Buttolph  v.  Kipping,  H:  6 
Jac.  1.  in  C.  B.  S,  The  court  will  enter  a  nonsuit  in  this  case,  to  avoid  cir- 
cuity of  action.  For  by  the  «tat.  22  &  23  Car.  2.  c.  9.  s.  136,  for  the  pre- 
vention of  trivial  and  vexatious  suits,  in  all  actions  of  trespass,  assault  an|d 

(a)  Vi(}e  1  Roll.  Abr.  89.  pi.  8.  &  406,  and  2  Uon.  208. 
{b)  9  Co.  118.  ft.  and  vid6  1  Brownl.  197. 
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battery,  and  other  personal  actions^  wkere  the  Judge  shall  not  certify  that  the 
freehold  or  title  of  the  land  mentioned  in  the  deplaration  was  chiefly  in  ques- 
tion, the  plaintiff,  in  case  the  verdict  is  under  40«.,  shall  not  recover  more 
costs  than  damages,  &c.  *^  and  the  defendant  may  have  his  action  against  the 
plaintiff  for  such  vexatious  suU^  and  recover  his  damages  and  costs"  &c. 

Gbosb,  J.  It  was  properly  left  to  the  jury  to  say  whether  any  damage 
were  sustained  by  the  pluntifl*,  and  they  have  found  that  there  was  damage. 
It  is  true,  that  the  amount  is  but  trifling ;  but  the  defendant  appears  by  the 
evidence  to  have  been  a  vqry  perverse  tortfeasor ;  for  he  persisted  in  taking 
the  manure  from  ofi*  the  common  again  and  again  after  repeated  warn- 
ings to  abstain.  Then  the  only  question  is,  whether  a  man  cannot  maiotain 
an  action  against  another  for  doing  that  which  is  an  undoubted  injury  to 
him  as  well  as  others,  because  the  amount  of  the  individual  damage  is  pro- 
portionabiy  small.  But  it  is  said,  that  a  commoner  cannot  maintain  an  ac- 
tion for  a  trifling  damage  done  to  the  common,  but  that  the  lord  alone  shall 
have  the  action.  I  know  not  how  that  remedy  is  to  be  obtained  in  this  case ; 
for  it  appears  by  the  report  that  the  ownership  of  the  manor  is  at  present  un- 
certain, being  ckimed  by  several  persons ;  and  can  it  be  contended  that  wrong- 
doers may  continue  to  commit  torts  upon  the  commoners  with  impunity  till 
the  title  of  the  lord  can  be  ascertained.  It  is  true,  that  in  Mrs.  Lessingham^s 
case  Lord  G.  J.  De  Grey  rather  inclined  against  the  action ;  but  I  well  re- 
member that  many  eminent  persons  of  the  profession  did  not  approve  of  that 
doctrine :  and  I  also  know,  that  in  the  case  of  Wells  v.  Watling^Mt  Jus- 
tice Gould  was  decidedly  of  a  very  difierent  opinion ;  and  questioned  the 
doctrine  of  Lord  Coke  in  Mary^s  case :  and  in  the  case  of  Hobson  v.  Todd 
Mr.  Justice  Bvller  was  clearly  of  opinion,  that  the  smallness  of  the  damage 
was  no  bar  to  the  action  by  the  commoner ;  but  that  the  question  was.  Whe- 
ther any  injury  had  been  sustained  by  him  ?  That  indeed,  was  the  case  of  a  sur- 
charge by  a  commoner  :  bat  the  principle  is  the  same  :  and  I  remember  an  ar- 
gument urged  by  the  last-mentioned  Judge  which  weighed  very  much  with 
me ;  that  if  a  commoner  could  not  maintain  an  action  of  this  sort,  a  mere  wrong- 
doer might  by  repeated  torts  in  course  of  time  establish  evidence  of  a  right  of 
common.  The  j  ury  having  found  that  the  plaintifl*  has  in  fact  sustained  a  dam- 
age, I  do  not  see  how  we  can  say  that  the  action  is  not  maintainable ;  or 
by  whom  else  it  is  to  be  maintained  if  not  by  him.  Then  it  is  urged,  that  if 
one  commoner  may  maintain  an  action,  all  the  rest  may,  which  will  lead  to  a 
multiplicity  of  suits.  The  plain  answer  is,  that  if  a  man  will  commit  an  inju- 
ry to  many  instead  of  one,  he  must  make  satisfaction  io  all ;  and  it  does  not 
1m  in  his  mouth  to  say,  that  because  he  has  injured  the  rights  of  many,  there- 
fore he  shall  make  reparation  to  none.  On  the  contrary,  the  more  extensive 
the  injury,  the  more  ought  he  to  be  bound  to  make  compensation. 

Lawrence,  J.  This  matter  comes  on  upon  a  rule  for  leave  to  enter  a  non- 
suit \  and  therefore  the  last  objection  uiged  against  the  verdict,  so  far  as  it 
arises  upoti  the  stat.  22  and  23  Car.  2.  c.  9,  does  not  apply ;  because  that 
statute  supposes  that  the  plaintifl*  may  maintain  an  action  ;  but  in  case  the 
damages  recovered  are  under  40;.  and  the  Judge  does  not  certify,  it  gives  the 
defendant  a  remedy  for  such  a  vexatious ,  suit  by  action.  However,  it  has 
been  generally  supposed,  that  that  statute  only  relates  to  actions  of  trespass(a). 
Then  it  is  objected,  that  the  maintenance  of  the  action  would  tend  to  a  multi- 
plicity of  suits  :  but  if  there  were  any  weight  in  that  argument,  it  would  also 
go  to  shew  (hat  no  action  could  be  maintained  by  a  commoner  for  .any  injury, 
however  serious,  done  to  his  right  of  common  {  as  if  a  stranger  had  driven  a 
herd  of  cattle  on  the  common,  and  kept  them  there  for  a  month  ;  because  it 
might  be  said  that  if  one  action  of  this  sort  were  maintainable  each  of 
the  commoners  to  the  amount  of  forty-two  would  have  the  same  remedy 

(a)  Vide  2  Tkld's  Pnot.  878. 
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against  the  wrong-doer :  but  that  is  clearly  otherwise.  Then  the  o\>» 
jection  is  resolvable  into  this,  that  the  amount  of  the  damage  sustained  is  too 
small  to  support  an  action.  But  all  the  cases  which  have  been  cited  only  go 
the  length  of  shewing  that  if  the  commoner  cannot  prove  damage  sustained 
by  him  in  consequence  of  the  wrongful  act  of  the  defendant,  the  action  will 
not  lie.  For  if  he  have  not  been  prejudiced,  he  cannot  be  entitled  to  repara- 
tion. Whereas  here  the  jury  have  found  damage  sustained  by  thd  plamtiff, 
though  but  to  a  small  amount ;  therefore  he  has  made  out  that  whicn  is  the 
ground  of  this  action;  and  if  so,  the  smallness  of  the  damages  can  be  no  rea- 
son, for  entering  a  nonsuit.  However,  the  opinion  I  have  delivered  is  without 
preiudice  to  any  objection  in  arrest  of  judgment 

ht  Blahc,  j  .  The  only  grounds  for  making  the  rule  absolute  must  be 
either,  that  no  action  lies  by  a  commoner  for  such  an  injury,  however  great 
the  amount ;  or  that  the  damage  sustained  in  the  narticular  case  is  too  small 
to  support  an  action.  Here  the  plaintiff  was  bound  to  shew  that  he  had  sus- 
tained some  damage ;  for  he  was  only  entitled  to  recover  to  the  extent  of  the 
damage  sustained  by  him.  Then  can  it  be  contended,  that  taking  away  aU  the 
^manure  from  off  the  common  would  not  prejudice  the  commoners  ?  And  if  so, 
the  defendant  having  taken  awa^  so  much,  that  constitutes  a  damage.  Then 
die  jury  have  ascertained  the  extent  of  the  damage  sustained  by  this  plain- 
tiff at  a  farthing.  Therefore,  the  act  done  by  the  defendant  being  injurious 
to  the  common,  and  the  extent  of  the  injury  done  to  the  individual  comnioner 
having  been  ascertained,  Uiere  can  be  fto  reaton  because  of  the  smallness  of 
the  damages  for  entering  a  nonsuit.  The  decision  in  the  case  of  the  keepers, 
&c.  of  Harrow  School  v.  Alderton,  2  Bos.  &  Pull.  86,  was  made  with  refer- 
ence to  the  old  doctrine  in  actions  of  waste,  whereby  the  thing,  wasted  is  tobe^ 
recovered  as  well  as  damages. 

Rule  discharged. 


The  King  t;.  The  Inhabitants  of  Woodland. 

2Eait,  164.    Feb.  8, 1802. 
A  ilatft-work.  (or  as  improperly  called  a  alate-miDe)  b  rateable  le  the  poor. 

AT  the  Quarter  Sessions  at  Lafteaster^  John  Woodbum  appealed  against  a 
rate  made  for  the  relief  of  the  poor  of  the  townships  or  divisions  of  Woodland^ 
Heathwaite,  &c.  within  the  parish  of  Kirkby  Ireleth,  The  Court  confirmed 
the  rate  as  to  the  several  sums  assessed  upon  the  appellant  for  his  lands  and 
woods(a) ;  and  as  to  the  several  sums  assessed  upon  him  for  his  skUe-worki, 
the  court  (being  of  opinion  that  the  appellant  ought  not  to  be  rated  for  his 
slate-works)  amended  the  rate  by  expunging  the  same ;  subject  to  the  opinion 
of  this  court  on  the  following  case  : 

The  appellant  is  the  occupier  of  certain  slate  quarries  in  the  said  township. 
The  working  of  such  quarries  is  attended  with  great  ezpence  and  risk,  and 
is  considered  always  as  a  matter  of  uncertainty  and  speculation.  Tho  out- 
ward surface  of  the  country  when  the  soil  is  taken  off  is  generally  a  sort  of 
rock  composed  of  slate  mixed  with  coarse  stone,  which  is  very  hard,  and  not 
at  all  proper  for  splitting  into  slates.  Some  idea  may  be  formed  by  skilful 
persons  whether  the  proper  kind  of  slate  may  be  found  below.  The  process 
adopted  for  procuring  slates  is  first  to  remove  the  soil,  and  then  to  blast  the 
coarse  outward  rock  by  means  of  gunpowder.  Sometimes  a  good  vein  of  pure 
slate  is  discovered,  but  it  has  often  happened  that  works  have*  been  carried 
to  the  depth  of  thirty  yards  at  the  expence  of  some  hundred  pounds  without 


(a)  Hie  relatiye  tmni  nmouti  were  aa  followa  :  for  the  landa  tl.9$,  Sd.  for  the  woods  1«. 
9d.  and  for  the  alate-worka  the  aeveral  rania  of  2/.  2f .  6i.  and  1/.  5$. 
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laeetipg  with  any.  The  best  slate  is  at  the  bottom  of  the  quarries,  many  of 
which  are  upwards  of  fifty  yards  deep.  A  good  vein  when  found  may  last 
for  some  years:  at  other  times  the  veins  are  soon  worked  out.  A  shaft  is 
never  sunk»  as  in  coal-pits,  the  quarries  being  commonly  worked  by  day-light; 
though  a  level  has  been  known  to  be  driven  one  hundred  yards  under  ground. 
When  the  pure  slate  is  found  large  blocks  are  detached  by  means  of  gunpow- 
der, which  are  afterwards  split  by  iron  tools  or  gunpowder  into  thin  pieces  of 
merchantable  slate.  These  ought  not  to  be  thicker  than  half  an  inch,  and  are 
more  valuable  according  to  their  lightness.  It  is  so  difficult  to  procure  pieces 
of  sufficient  siae  and  of  the  proper  thinness,  that  for  one  cart  load  of  mer- 
chantable slates  it  is  usual  to  be  encuipbered  with  forty  cart  loads  of  refuse 
slate  of  no  value,  though  of  the  pure  soit  of  slate,  being  too  small  for  use. 
When  quarries  are  opened  in  the  waste,  a  rent  is  sometimes  paid  to  the  lord 
for  a  certain  district :  sometimes  he  receives  a  sum  of  money  for  every  ton  of 
slate  procured.  In  the  inclosures  a  rent  is  generally  paid  for  the  lana*  The 
slate  mines  have  never  before  been  rated. 

The  AUamei^General  and  Raincock  in  support  of  the  order  of  Sessions. 
It  is  agreed,  that  mines  in  general  are  not  rateable  to  the  poor  within  the  stat.^ 
43  Eliz.  c.  2,  and  that  jthe  mention  therein  of  coal-mines  is  not  by  way  of  ex- 
ampLsy  but  in  exclusion  of  all  other  mines,  according  to  the  maxim  that  except 
Hq,  unitis  est  exdttsio  alteriuf.  Upon  this  principle  lead  mines  were  holden 
not  to  be  rateable(a).  The  only  cases  in  wjiich  this  species  of  property  has 
been  determined  to  be  rateable,  have  been  where  ihere  was  no  risk  or  uncer- 
tainty ;  as  in  Bowls  v.  Crelly  Cowp.  451,  ^ere  the  lessee  of  lead-mines  re- 
ceived certain  profits  called  lot  and  cope  from  the  adventurers  who  worked  the 
min^  without  any  risk  or  expence  on  his  part.  Or  as  in  R,  v.  St,  Agnes^  3 
Term  Rep.  480,  where  the  owners  of  fee  farm  of  tin  and  toll  tin  were  deem- 
ed rateable  for  sUch  profits.  But  here  the  case-states,  that  the  mines  are  work- 
ed at  great  expence  and  risk.  The  only  authority  \^hich  bears  hard  against 
the  appeUant  is  that  of  Rex  v.  AlberbUTy{b)^  where  lime  works  were  adjudg- 
ed to  be  rateable.  But  the  working  a  sla^e  mine  is  more  a  matter  of  science 
and  adventure  than  conducting  a  lime-work.  The  lime-stone  is  found  near 
the  surface,  and  is  applied  to-use  as  it  is  dug  up,  and  no  skill  is  required  to 
prepare  it  for  market ;  in  all  which  particulars  it  difiers  from  the  present  sub- 
ject matter,  which  may  more  properly  be  corisidered  in  the  nature  of  a  min- 
eral, and  comes  within  the  general  exception  as  to  mines. 

Wood  and  Hornby^  contra,  were  stopped  by  the  Court. 

Grose,  J.  The  only  ground  on  which  it  is  contended  that  the  subject  mat- 
ter is  pot  rateable  is,  because  it  is  denominated  a  mine  :  but  though  that  word 
hs^  slipped  in  at^  the  end  of  the  case,  yet  it  cannot  alter  the  nature  of  the 
thing,  Which  is  nothing  more  than  a  slate-work,  and  no  mine  in  the  proper 
sense  of  the  word.  Then  how  is  it  possible  to  distinguish  a  slate-work  in 
this  respect  from  a  lime-work,  which  has  been  determined  to  be  rateable  ? 
The  express  mention  of  coal  mines  in  the  statute  has  been  holden  to  be  an 
exception  of  other  mines ;  but  there  cannot  be  a  doubt  but  that  a  slate^work, 
not  being  a  mine,  and  producing  profit,  ought  to  be  rated.  And  the  case  ex- 
pressly distinguishes  between  the  annual  value  of  the  slate-works,  and  of  the 
lands  which  were  separately  assessed  for  their  respective  values. 

Lawrence,  J.  I  consider  the  case  of  Rex  v.  Alherhury  as  having  decided 
this  point :  but  if  this  be  a  mine,  the  subject  matter  in  that  case  was  improp- 
erly described.  In  truth,  however,  neither  lime  nor  slate-works  can  be  deem- 
ed to  be  mines,  in  the  sense  in  which  they  were  construed  in  the  case  of  Rev 
V.  Richardson  to  be  virtuiilly  excepted  out  of  the  stat.  43  Eliz.  For  Lord 
MoTufiMj  speaking  of  such  mines,  confines  the  exception  to  such  as  are  gov^ 

(tt)  ThM  (fhvtrnor  and  Company  for  ^mtUingdovm  Lead  ^f^c.  v.  Jiiehardtmi  and  other t^ 
W  Ante,  i  vol.  »84. 
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erned  by  particular  laws  of  their  own  ;  like  those  in  Devonshire,  CornwaU, 
and  other  counties,  the  ownership  whereof  is  exercised  in  a  different  manner 
from  that  of  the  soil.  And  this  he  considers  mi^ht  be  a  reason  why  they 
were  not  named  in  the  statute.  Now  that  part  of  his  argument  is  totally  in- 
applicable to  the  present  case.  But  if  every  substance  which  is  raised  from 
under  the  surface  of  the  soil  is  to  be  considered  as  the  produce  of  a  mine, 
and  therefore  that  the  profits  of  it  are  not  rateable,  the  exception  will  equally 
extend  to  graiFel,  sand,  marie,  stone,  and  the  like  ;  none  of  which  Were  ever 
considered  as  the  produce  of  mines. 

Lb  Blanc,  J.     This  case  is  within  the  principle  of  the  decision  in  Rez  y. 
Alberburyt,  and  is  not  within  the  virtual  exception'of  the  stat.  48  EKz.(l). 

Order  of  Sessions  qtcadked. 


The  King  r.  The  Inhabitants  of  Clifton. 

2  East,  168.    Feb.  8,  1802. 

An  appomtineDt  of  one  overaeer  al«ne  for  a  townsbip  it  bad  in  law;  the  atat.  18  a  14  Oar. 
2.  e.  12,  reqairing  at  leaat  two:  and  a  certiSoate  granted  by  sacli  oyeraaer  is  void,  and  givte 
no  tecuritj  to  tbe  certificated  parish  against  the  gaining  of  a  settlement  there  by  the  party 
named  therein;  such  certificate  not  being  made  narsnant  to  the  stat.  8  &  9  W.  8.  c.  80, 
which  requires  it  to  be  made  **  by  the  chnrch-waraens  and  ovenwere,  or  the  majoE  part,  or 
'*  by  ihe  overttiTit  where  there  are  no  qhnrch*wardona." 

TWO  justices  by  an  order  removed  /.  Hollis,  his  wifie  and  childi^n  by 
name,  from  the  township  of  Clifton  to  the  township  of  Yvelderdey,  both  in 
the  county  of  Derby.  The  Sessions  on  appeal  quashed  the  order,  subject  to 
Che  opinion  of  this  court,  on  the  following  case : 

R.  HoUis^  the  father  of  the  pauper  /.'  HoUis,  in  the  year  1780,  went  with 
his  family  to  reside  at  Yteldersley,  under  a  certificate  dated  the  18th  November 
1780,  under  the  hand  and  seal  of  /.  Warrington,  only  overseei;  of  the  poor 
of  the  township  of  Sturston  in  the  parish  of  Ashbom/t  in  the  said  county, 
and  duly  allowed  by  two  justices,  acknowledging  the  said  jR.  H.y  Hannah  his 
wife,  and  Joseph  their  child  (the  pauper)  to  be  inhabitants  legally  settled  in 
SturstQn,  The  said  R.  H.  with  his  family  resided  at  Yieldersley  under  the 
said  certificate  about  a  year,  when  he  returned  to  Sturston  with  his  family, 
except  the  pauper  Joseph,  who  was  then  only  two  years  old,  who  was  left  with 
his  grandfather  in  Yieldersley,  with  whom  he  resided  till  he  was  sixteen  years 
old,  when  he  was  hired  and  served  a  year  in  Yieldersley,  The  parish  of 
Asfibom  consists  of  five  townships,  viz.  Yieldersley,  Sturston,  Clijtof^;  Off' 
cote  &ni  Ashborne,  The  townships  severally  maintain  their  own  poor,  and 
have  separate  and  distinct  overseers.  The  parish  of  Ashborne  has  two  church- 
wardens, who  are  appointed  for  the  parish  at  large."  At  the  time  of  granting  the 
above  certificate,  /.  Warrington  was  the  only  overseer  appointed  for  the  town- 
ship of  Sturston  during  that  year.  There  has  been  generally  only  one  overseer 
appointed  for  the  township  of  Sturston  ;  though  in  some  few  instances  there 
have  been  two.  There  has  always  been  a  sufficient  number  of  inhabitants  to 
have  appointed  two  overseers. 

Balguy  and  Clarke  in  support  of  the  order  of  Sessions.  The  question  is, 
Whether,  there  having  been  but  one  overseer  appointed  for  the  township  of 
Sturston  at  the  time,  a  certificate  made  by  that  one  be  not  ^binding  on  the 
township  ?  or  in  other  words,  Whether  the  township  be  not  estopped  from  dis- 
putinfl"  the  legality  of  it  in  this  mode  of  proceeding  ?  K  was  contended  below, 
first,  that  the  churchwardens  of  the  parish  of  Ashborru  in  which  this  town- 
ship is  situated,  ought  to  have  joined  in  granting  the  certificate.  That  might 
"  ■  fc    '  ■  .   p       II — ■ 

ri)  It  has  also  been  deoidod  that  tho  ooeopier  of  a  eky  pit  is  vafaable  ibr  ihm  mam.  ne 
JRng  V.  JBrown,  8  East  688. 
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bave  been  necessary  nnder  the  stat  43  EUz.  e.  2.  s.  I,  compared  with  the  cer- 
tificate act  8  &  9  W .  3.  c  30,  if  this  had  been  a  certificate  granted  by  the 
parish  at  large ;  because  by  the  former  statute  **  the  church-wardens  of  ev- 
"  ery  parish,  together  with  4,  3,  or  2,  substantial  householders  there,"  are 
ai^inted  overseers  of  the  poor ;  and  by  the  latter  statute,  the  certificate  is  to 
be  **  under  the  hand^  and  s^ds  of  the  churchwardens  and  overseers  of  the  par- 
**  ish,  township,  or  place,  or  the  miajcr  part  of  them,"  &c.'    But  this  is  not  the 
case  of  an  oyerseer  appointed  under  the  statute  of  Elizabeth,  but  under  .the 
Stat.  13  &fl4  Gar.  2.  c.  12,  which  directs  the  appointment  of  overseers  only 
for  every  township  in  a  parish  which  is  too  large  to  reap  the  benefit  of  the  stat. 
^  Eliz. ;  and  the  stat  8  &  9  W.  3.  c.<30,  goes  on  to  provide  that  the  certificate 
shall  be,  under  the  hands  and  seals  '*  of  the  overseers,  where  there  are  no 
"  churohwarden8(a)."    Now  here  there  were  no  churchwardens  of  the  town* 
ship  of  S.,  as  there  can  be  none  appointed  for  such  a  district ;  though  there 
were  churchwardens  for  the  parish  at  large,  which  contained  this  and  other 
townships  within  its  limits.     But  the  churchwardens  for  the  parish  at  large 
cannot,  as  such,  be  within  the  meaning  of  the  certificate  act  8  &  9  W.  3.  as 
applied  to  a  township,  though  included  within  the  limits  of  their  appointment ; 
for  they  have  nothing  to  do  with  the  government  or  maintenance  of  the  poor 
in  such  township,  and  consequently  cannot  be  supposed  to  hate  cognizance  of 
the  fact  which  they  would  be  required  to  certify.    Besides,  it  might  so  happen 
that  a  churchwarden  appointed  for  the  whole  parish  in  which > the, townships 
of  A.  and  B.  were  situated,  and  living  in  il.,  might  be  interested  in  certifying 
that  a  pauper  was  settled  in  B.  in  order  to  exonerate  his  own  particular  town- 
ship. ,  Whereas  the  weight  due  to  the  truth  of  a  certificate  is  founded  on  the 
presumption  that  the  officers  executing  it  will  not  certify  a  fact  in  their  own 
wrong.     Secondly,  admitting  that  an  original  appointment  of  one  overseer 
only  would  be  bad,  and  that  in  a  direct  proceeding  for '  that  purpose  the  ap- 
pointment might  be  quashed  ;  yet  no  objection  can  be  taken  in  this  collateral 
manner  to  any  act  done  b^  such  single  overseer.     If  two  had  been  origipally 
appointed,  and  one  had  died,  a  certificate  signed  by  the  survivor,  or  any  other 
act  done  by  him,  would  have  been  valid.    Then  how  can  a  foreign  parish  or 
township  be  apprised  of  the  invalidity  of  the  certificate  upon  the  face  of  it? 
or  how  can  they  take  cognizance  of  an  original  defect  in  the  appointment  of 
the  overseer  ?    To  permit  the  township  granting  the  certificate  to  take  such 
ap  objection  would  be  to  let  them  take  advantage  of  their  own  laches.     If 
they  who  were  most  concerned  thought  proper  to  acquiesce  in.  a  defective  ap- 
pointment, a  third  and  an  innocent  township  ought  not  to  be  prejudiced  by  it. 
As  (o  all  third  parties,  it  is  enough  that  the  person  acted  de  facto  as  overseer, 
and  that  the  certificate  was  signed  by  a  majority  of  the  existing'  overseers  : 
the  statute  of  King  William  requires  nothing  more.     This  reasoning  is  con- 
firmed by  the  cases  as  far  as  they  go.     In  Bez  v.  Besiand,  1  Const.  16.  S. 
C,  and  1  Burr.  446.  in  marg.,  the  Court  refused  to  quash  an  order  of  justices 
appointing  one  overseer ;  because  they  need  not  all  be  appointed  by  one  in- 
strument(6) ;  and  non  corutat  that  otners  had  not  been  appointed  by  other 
orders.    In  Rex  v.  Loxdate,  1  Burr.  446.     3  Bum's  Just.  tit.  Poor-r-Over- 
seers  (321).  S.  C,  an  appointment  of  five  overseers  was  quashed,  being  a 
greater  number  than  was  warranted  by  the  stat.  43  Eliz.,  which  Lord  Mans- 
fidd  observed  was  in  a  descending  ratio,  4,  3,  or  2,  and  not  the  reverse ;  which 
he  said  pointed  out  to  demonstration  what  the  Legislature  meant ;  which  was, 
-that  the  number  should  not  exceed  four.     These,  however,  were  cases  where 
the  validity  of  the  appointment  was  directly  in  judgment.  But  in  Bex  v.  TFy- 
mondham,  6  Term  Rep.  662,  the  same  point  arose  collaterally  upon  a  ques- 

(a)  Alio  by  the  ftat  17  Geo.  2.  c  88.  s.  16.  *<  In  every  ioumship  or  place  where  there' 
**  are  no  charchwardene,  1h$  ovetteen  alone  may  act  in  all  reapecta  aa  churehtoardini  and 
*'  over  iters  may  do  in  oth^r  placet  by  virtae  of  thia  or  any  former  act" 

(b)  Vide  Rex  v.  Morris^  4  Term  Rep.  660,  to  the  aame  porpoie. 
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tion  of  settlement.  There  a  certificate  had  been  signed  by  two  churchward- 
ens and  four  overseers  of  W,  ;  but  the^  case  stated,  that  it  had  been  usual  to 
appoint  four  churchwardens  and  eight  overseers  in  that  parish,  there  being 
several  divisions  in  it,  though  the  poor  were  maintained  by  one  general  rate. 
An  appointment,  therefore,  of  a  less  number  than  usual,  was  certainly  invalid. 
But  Lord  Kenyan  siaid^  that  if  the  certificate  were  signed  by  a  majority  of  the 
parish  officers  defactOf  as  contra-distinguished  from  such  officers  dejure^  it 
would  be  valid. 

Gibbs  and  Torkington^  contra.  1st,  The  words  of  the  stat.  8  &  9  W.  3. 
c.  30,  are  positive,  that  the  certificate  shall  be  made  by  the  churchwardens 
and  overseers,  or  the  major  part  of  them ;  or  where  there  are  no  churchward- 
.  ens,  then  by  the  overseers.  It  matters  not,  therefore,  whether  the  overseers 
be  appointed  under  the  statute  of  Elizabeth,  or  under  that  of  Car.  2. ;  because 
the  certificate  act  does  pot  require  the  concurrence  of  all  these  officers  as  over." 
seers  merelvi  in  which  character  the  management  of  the  poor  is  committed  to 
them  by  the  statute  of  Elizabeth ;  but  it  requires  their  concurrence  qua 
churchioardensy  as  well  as  overseers  :  under  the  certificate  act,  therefore,  it  is 
not  necessary  that  the  churchwardens  should  be  overseers.  Then  there  being 
churchwardens  for  the  whole  parish,  their  jurisdiction  must  necessarily  extend 
throughout  the  townships  into  which  it  is  divided,  and  they  must  consequently 
be  churchwardens  for  every  part  of  it :  in  which  case  the  certificate  appears 
to  be  void  on  the  face  of  it.  2dly,'It  is  clear  from  the  cases  referred  to,  that 
an  appointment  of  one  overseer  alone  for  a  township  (which  is  the  fact  here 
found),  is  bad,  even  under  the  stat.  13  &  14  Car.  2.,  and  consequently  that 
the  certificate  in  this  case  not  having  been  made  according  to  the  directions  of 
the  statute  of  William,  which  requires  it  to  be  executed  by  the  overseers 
where  there  are  no  churchwardens,  (or  at  least  by  the  major  part  of  them)  is 
absolutely  yoid.  But  it  is  contended  that  no  advantage  can  be  taken  of  the 
illegality  of  such  appointment  in  this  collateral  way:  but  it  would  be  most 
strange  and  incongruous  to  say,  that  a  person,  however  illegal. and  void  his 
appointment  to  an  office,  should  yet  have  the  the  power  of  binding  the  town- 
snip  by  his  acts,  against  perhaps  the  consent  of  the  major  part  by  whom  his 
appointment  may  be  resisted.  The  certificated  township  were  not  bound  to 
receive  the  persons  named  in  the  certificate  unless  it  were  legally  executed ; 
and  they  were  bound  to  look  to  that  at  their  peril.  It  cannot  he  pretended 
that  a  certificate  given  by  one  who  merely  actea  as  overseer  without  any  ap- 
pointment at  all  would  he  of  any  efiect ;  or  if  not  executed  by  a  majority ^of 
the  proper  officers.  Then  if  the  parties  interested  must  inquire  of  those 
facts,  why  not  of  the  legality  of  the  appointment  of  one  :  especially  where 
the  presumption  of  law  is,  that  there  are  more  overseers  than  one. 

Grose,  J.'  The  question  is.  Whether  the  certificate  granted  by  one  over- 
seer can  be  good  ?  First,  considering  it  as  a  certificate  given  by  an  overseer 
appointed  under  the  statute  43  Elizabeth,  it  .cannot  avail ;  because  the  statute 
of  King  William,  to  which  it  must  conform,  directs  that  it  shall  be  made  by 
the  churchwardens  apd  overseers,  or  the  major  part  of  them ;  or  where  there 
are  no  churchwardens,  by  the  overseers :  and  by  the  statute  of  Elizabeth,  the 
churchwardens  and  not  less  than  two  substantial  householders,  afe  required 
to  be  nominated  overseers.  Now  this  certificate  was  not  granted  by  either 
one  or  the  other  of  those  descriptions  of  persons.  Then  see  if  it  can  be  sup- 
ported as  a  certificate  given  by  a  township  under  an  appointment  by  virtue  of 
the  stat.  13  &;  14  Gar.  2.;  for  it  is  of  great  importance  to  take  care  that  a  cer- 
tificate which  is  to  be  binding  on  the  inhabitants  of  the  tovniship  is  properly 
given  in  the  manner  prescribed  by  law.  That  statute  expressly  requires,  that 
in  every  township  of  any  parish  which  cannot  reap  the  benefit  of  the  stat.  43 
Eliz.  **  there -sbail  3^arly  be  appointed  two  or  more  overseers,"  &c.  Then  if 
the  township  claim  the  benefit  of  the  act  to  appoint  its  own  overseers,  it  must 
adhere  to  the  direction  of  the  act,  and  appoint  not  less  than  two  overseers. 
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And  there  is  a  good  reason  for  Teqniring  the  coneurrence  of  the  pioper  officers 
in  these  instances ;  because  it  is  a  discretionary  act  which  is  to  hind  the  in- 
habitants: and  if  the  proper  nomber  of  overseers  had  been  appointed,  the  in- 
habitants would*  have  nad  the  benefit  of  their  consideration  (which  the  statute 
intended  to  give  them),  whether  this  were  a  proper  certificate  to  be  granted. 
Therefore,  the  stat.  of  Gar.  2,  having  required  that  not  less  than  two  overseers 
should  be  appointed  for  a  township,  and  the  statute  of  King  William  having 
required  the  certificate  to  be  executed  by  the  overseers  where  there  are  no 
churchwardens,  and  there  having  been  but  one  overseer  appointed  for  the 
.township,  by  whom  this  certificate  was  graotted,  I  am  of  opinion  thai  it  was 
•void, 

Lawb^ncb,  J.  Two  questions  have  been  made,  1st,  Whether  the  church- 
wardens of  the  parish  at  large  should  have  joined  in  granting  the  certificate  ? 
2.  Whether  a  certificate  made  by  oner  overseer  of  a  township,  where  there  is 
only  one  appointed,  be  good  ?  As  to  the  first,  there  is  no  necessity  for  enter- 
ing into  it  on  this  occasion.  If  there  had  been,  I  should  have  thought  that 
what  had  been  urged  by  the  counsel  in  support  of  the  order  of  Sessions  ^ras 
very  material.  And  I  believe  it  has  not  been  usual  for  the  churchwardens  of 
the  'parish  at  large  to  join  in  granting  certificates  with  the  overseers  of  particu- 
lar townships  within  it  maintaining  their  owa  poor.  However,  it  will  be  suf- 
ficient to  determine  that  question  when  it  necessarily  arises,  which  is  not  the 
case  here ;  because  I  think  that  this  certificate  was  at  any  rate  bad,  having 
been  granted  by  only  one  overseer,  who  was  alone  appointed  for  the  township 
of  Sturtson  ;  whereas  the  stat.  13  &  14  Car.  2,  expressly  requires  two  to  be 
appointed  for  every  township ;  and  unless  the  certificate  pursue  the  statute  it 
is  void.*  For  &n  authority  cannot  be  executed  by  one,  which  is  given  by  the 
statute  to  more  than  one.  But  it  is  said  to  have  been  decided  in  nex  v. 
Wymondhamj  6  Term  Rep.  552,  that  it  is  sufiUcient  if  the  certificate  be  grant- 
ed by  a  majority  of  the  churchwardens  and  overseers  de  facto,  though  not  de 
jurp*  The  case,  however,  does  not  go  that  length.  It  appeared  .there,  that 
the  certificate  had  been  granted  by  two  churchwardens  and  4  overseers,  where 
it  had  been  usual  to  have  4  of  the  first  and  8  of  the  latter  prior  to  a  certain 
period  when  the  parish  was  incorporated  with  others.  It  was  contended  there 
at' the  bar,  that  if  there  had  been  an  appointment  of  any  other  dian  those  four 
overseers,  it  must  have  been  void,  as  not  warranted  by  the  stat.  43  Eliz.,  and 
therefore  the  certificate  must  be  taken  to  have  been  granted  by  a  majority  of 
the  legal  .officers.  In  answer  to  which  Lord  Kenyan  observed,  that  if  the  le- 
gality of  their  appointment  were  under  consideration,  it  would  he  iropo^ible  to 
distiofifuish  between  the  first  and  the  last,  and  to  say  that  the  four  first  only 
were  legally  appointed.  But  Uien  he  went  on  to  state,  that  it  did  not  appear 
that  in  fact  there  were,  twelve  parish  officers  at  the  time  the  certificate  was 
granted  :  bat  that  it  would  be  nugatory  to  send  the  case  down  again  to  the 
Sessions  to  find  that  fact,  as  at  an  v  rate  he  thought  that  the  certificate  was 
discharged  by  the  subsequent  act  of  the  pauper.  Therefore,  the  conclusion  to 
be  drawn  from  the  whole  rather  is,  that  m  his  opinion,  if  it  had  been  necessa- 
ry to  have  had  the  fact  found  by  the  Sessions,  and  they  had  returned  that 
there  were  twelve  parish  officers  at  the  time,  the  certificate  would  have  been 
bad,  and  advantage  might  have  been  taken  of  the  defect  in  that  collateral 
procedure. 

Le  Blamc,  J.  We  are  called  upon  to  consider  the  validity  of  an  act  done 
by  one  /.  PT.,  being  the  only  overseer  at  the  time  of  the  township  of  Sturston  ; 
and  the  question  is.  Whether  the  act  done  by  him  will  bind  the  township  ? 
Now  the  certificate  not  being  executed  by  any  churchwardens  can  only  be 
good,  if  at  all,  under  the  stat  of  Car.  2,  which  enables  overseers  to  be  ap- 
pointed for  townships ;  the  statute  of  King  William  enabling  a  certificate  to 
be. granted  by  the  overseers  where  there  are  no  churchwardens:  but  as  it  is 
not  executed  by  churchwardens  and  overseers,  it  cannot  be  supported  with 
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reference  to  the  stat.  of  43  Elizabeth  appointing  such  officers  to  act  for  the 
government  of  the  poor.  And  I  also  think  the  appointment  was  void,  taking 
it  to  be  made  under  the  stat  13  &  14  Car.  2.;  because  that  requires  at  least 
two  overseers  to  be  appointed  ;  and  it  is  not  stated  that  /.  W,  was  originally 
appointed  with  another  overseer,  and  that  such  other  overseer  had  died  before 
that  time ;  but  that  J.  W,  was  the  only  overseer  appointed  for  the  township 
during  that  year.  .  Therefore,  without  considering  whether  it  were  necessary 
for  the  churchwardens  of  the  parish  at  large  to  join  in  the  act,  at  all  events  this 
certificate  was  bad,  being  only  made  by  one  overseer  of  a  township,  who  had  no 
authority  by  the  act  of  parliament.     It  will  be  sufficient  ta  decide  the  other 

Suestion  when  it  becomes  necessary  to  do  so.  But  for  the  present  I  think 
lere  is  considerable  weight  in.the  arguments  urged  against  the  necessity  of 
the  churchwardens  of  the  parish  at  large  joining  in  the  certificate  with  the 
overseers  of  the  township.  If  it  were  deemed  necessary,  they  would  in  many 
instances  have  clashing  interests.  Therefore,  at  present  I  do  not  consider  that 
they  were  such  churchwardens  whose  concurrence  in  the  certificate  was  re* 
quired  by  the  nx^x.  8  ii  9  W.  3. 

Lawbencb,  J.  added  that  he  did  not  mean  to  have  it  understood  that  he 
had  given  it  as  l^is  opinion  that  it  was  necessary  for  the  two  overseers  to  be  ap- 
pointed by  the  same  instrument.  The  case  negatived  the  appointment  of 
more  than  one. 

Older  of^Sessions  qua8hed(a). 


The  King  v.  Harwood,  Clerk. 

2  Eait,  177.    Feb,  4, 1802. 

Where  rafficient  appeari  by  the  aiBdaviti  to  draw  the  merits  of  an  election  to  a  corporate  of- 
fice into  question,  the  .Court  will  ^nt  an  information  in  nature  of  a  quo  toarranto^  thoogh 
the  fact  of  the  defendant's  nsorpation  no  otherwise  appear  than  hj  the  deponents'  swear- 
ing to  their  information  and  belief  tha).  the  defendant  was  admitted  a  freeman,  an^  sworn 
Bi^  inrolled  accordingly;  the  defendant  not  denying  the  fiict  whe» celled  on  by  the  rule  to 
shew  canse.  ^ 

THE  defendant  was  called  upon  by  a  rule  to  shew  cause  why  an  informa* 
tion  in  nature  of  a  quo  iearraiUo  should  not  be  exhibited  against  him  to  shew 
hy  what  authority  he  claimed  to  be  one  of  the  freemen  of  the  city  of  Litok' 
Jidd.  As  the  sole  question  agitated  at  the  bar  was,  whether  there  were  suffi« 
cient  evidence  of  an  user  or  usurpation  of  the  office  by  the  defendant,  so  much 
only  of  the  affidavits  as  bore  upon  that  point  are  here  stated;  it  having  been 
admitted  on  his  part,  that  if  he  had  used  the  office  in  fact,  the  merits  of  the 
election  must  be  submitted  to  a  jury. 

By  a  charter  of  inspeximus  and  confirmation  of  the  16th  Gar.  2,  the  bailiffs 
and  citizens  of  IMchfidd  were  incorporated  by  the  name  of  the  bailiffs  and 
citizens  of  lAtcf^dd.  The  charter  ordained,  that  there  should  be  two  bailiffs 
elected  annually  from  among  the  citizens,  and  one*and-twenty  citizens  elected 
to  be  named  the  brethren  of  the  bailiffs  of  the  said  city,  which  two  bailiffs 
and  21  brethren  for  the  time  being  should  be  of  the  common  council.  It 
then  gave  them  a  power  to  make  by-laws  for  the  good  government  of  the 
city,  and  of  all  the  citizens,  officers,  &c.  brotherhoods,  and  the  several  com- 
panies of  trades,  &;c.  of  the  inhabitants  and  resiants.  The  charter  also  con- 
tained a  clause,  that  all  who  should  be  admitted  freemen  of  the  said  city 
should  be  sworn  in  before  the  bailiffs  or  one  of  them  to  obey  all  the  constitu- 
tions and  ordinances,  &c.  and  that  none  should  be  admitted  or  continue  a 

(a)  Vide  JSex  v.  Meine^  4  Term  Rep.  12.  [The  King  v.  The  InhahitanU  of  8t,  Mar- 
garet, Leieeater^  8  East  882.  The  King  t.  The  Inhabitants  <f  Hinckley,  12  East  861. 
The  King  v.  The  InhabitanU  of  Jill  Sainte,  Derby,  18  East  148.] 
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freeman  before  be  had  taken  the  oaths  of  supremacy  and  allegiance,  &c.  and 
sab9cribed  the  declaratioo,  &c.  before  the  bailifis  or  one  of  them.  It  was  also 
deposed  by  one  who  had  been  an  alderman  and  one  of  the  brethren  for  12 
years,  and  who  had  served  the  offices  of  senior  and  junior  bailiflf,  that  there 
are  incorporated  within  the  city  eight  companies  of  traders.  That  he  always 
understood  that  before  a  man  could  be  made  a  freeman  of  the  said  city,  it 
was  necessary  that  lie  should  first  be  incorporated  or  admitted  into  one  of  the 
said  companies  ;  and  that  being  so  admitted  into  a  company,  he  had  a  right 
and  could  demand,  if  duly  admitted,  to  be  sworn  in  a  freeman  of  the  afrnph^ 
ny  wherein  he  had  been  admitted  before  the  btUliffs,  or  one  of  them,  and  to 
be  enrolled  by  the  town  clerk  of  the  said  city ;  from  which  time  he  became  a 
freeman  of  the  said  city,  and  entitled  to  the  immunities  of  a  freeman,  and 
also  to  the  peculiar  privileges  of  his  own  company,  as  the  deponent  under- 
stood and  believed.  It  was  also  deposed  by  one  of  the  domppmy  of  smiths, 
ice.  that  at  a  meeting  of  the  company  at  which  he  was  present  certain  persons 
(amonffst  whom  was  the  defendant)  were  proposed  Xo  hs  admitted  to  the  free- 
dom of  the  company.  Then  after  mentioning  several  circumstances  attend- 
ing such  nomination  whicli  went  to  impeach  the  regularity  of  the  proceeding, 
the  affidavit  continued  thus :  "  That  the  depone^vt  understands  and  believes, 
that  at  such  meeting  on  the  1st  oi.  April  last,  the  defendant  Harwood  and 
others  to  the  number  of  seventy  and  upwards,  as  he  hath  heard  and  believes, 
wei8  admitted  fVeemen  of  the  said  company,  and  that  they  have  been  since 
sworn  and  inrolled  accordingly,  as  he  hath  been  informed  and  believes.'^  The 
affidavit  then  set  forth  the  qualifications  required  for  persons  to  be  admitted 
freemen,  none  of  which  the  deponent  believed  were  possessed  by  the  defendant 
and  the  rest  of  the  persons  so  admitted.*  The  same  facts  were  sworn  to  by 
others  of  the  freemen  in  the  same  manner. 

Gibbs,  Adam,  Clarke,  Dauncey,  add  Jervis,  shewed  cause  against  the  rule, 
and  contended  that  the  prosecutors  had  not  laid  before  the  court  sufficient  ev- 
idence of  the  defendant's  having  usurped  the  office  of  a  freeman  of  the  city 
of  Litchfield  to  warrant  the  granting  of  the  information.  No  act  or  claim  is 
stated  to  have  been  done  or* made  by  the  defendant  as  such  freeman:  and 
though  it  would  have  been  sufficient  if  the  fact  of  his  having  been  .sworn  in 
before  the  bailiflfs  had  been  positively  sworn  to,  yet  even  that,  which  wad  ca- 
pable of  being  ascertained  with  certainty  by  reference  to  the  corporation  books, 
was  only  affirmed  according  to  the  deponent's  inibrmation  and  belief.  The 
person  from  whom  such  information  was  obtained  ought  to  have  been  brought 
forward ;  but  even  bis  name  is  not  mentioned  :  and  at  least  the  prosecutors 
should  have  shewn  that  they  had  made  application  for  an  inspection  of  the 
corporation  books,  and  had  been  denied.  This  manner  of  swearing,  admit- 
ting it  to  be'  true  and  uncontradicted  at  the  trial,  would  not  be  sufficient  evi- 
dence to  be  left  to  the  jury  of  the  fact  of  the  defendant's  usurpation  of  the 
office  ^  and  therefore,  it  is  not  enough  to  put  him  upon  his  defence  to  the  is- 
suing of  the  information  now.  The  prosecutors  have  been  guilty  of  laches 
in  not  having  obtained  the  best  evidence  which  the  nature  of  the  thing  ad- 
mitted of;  and  no  inconvenience  can  ensue  from  lap^e  of  time  in  denying 
the  rule  for  an  information  till  they  can  come  better  prepared,  the  transaction 
being  recent.  ^ 

The  Attorney- General,  Erskine,  MUles,  and  Wrottesley,  contra,  were  stop- 
ped by 

The  Court ;  who  said,  that  though  the  affidavits  were  drawn  rather  loosely, 
and  the  fact  of  th^  swearing  in  might  have  been  brought  more  precisely  be- 
fore them ;  yet  as  no  answer  had  been  given  to  if  by  the  defendant,  who  had 
had  an  opportunity  of  denying  it  if  the  information  were  untrue  ;  and  as  it 
was  admitted  that  the  merits  of  the  election,  if  any,  were  sufficiently  brought 
in  question  by  the  affidavits,  they  thought  that  at  least  enoygh  appeared  to  put 
the  matter  in  a  course  of  inquiry. 

Rule  absolute. 
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The  King  t;.  The  Sheriff  of  Surry. 

2  EaiC,  181.    Feb.  4»  1802. 

If  the  defandont'i  attorney  or  his  cierk  be  pvt  in  u  bail,  the  plaintifFmast  except  to  the  befl, 
and  cannot  proceed  at  if  the  matter  were  a  nnllitjr. 

A  Rule  Ttiri  was  obtained  for  setting  aside  an  attachment  against  the  sheriff 
(in  a  cause  of  Clark  r.  Pierson,)  for  not  bringing  in  the  body :  and  whether 
the  attachment  were  regular  or  not  depended  upon  the  question,  Whether  the 
puttinc^  in  of  the  defendant's  attorney  as  bail  were  or  were .  not  a  nullity  ? 
The  plaintiff  in  the  cause  having  considered  it  as  a  nullity,  and  proceeded  ac- 
cordingly to  attach  the  sheriff. 

Mingay  and  Marryat  shewed  cause  against  the  rule,  and  contended  for  the 
regularity  of  the  attachment.  They  said,  that  an  attorney  had  been  permitted 
to  be  put  in  as  bail  only  for  the  purpose  of  surrendering  the  principal ;  Jadk- 
son  V.  Trinder,  2  Black.  Rep.  1180,  but  not  for  the  purpose  of  justifying,  or 
of  compelling  the  plaintiff  to  except  to  him,  in  order  to  proceed  aoamst  the 
sheriff,  or  to  take  an  assignment  of  the  bail  bond«  That  the  rule  el  Court  of 
Mich.  14  Geo.  2.  B.  R.  was  positive,  that  no  attorney  should  be  bail  in  any 
action  depending  in  the  Court  And  on  a  similar  rule  in  C.  D.  Mich.  6  Gkto. 
2,  the  construction  and  practice  was  to  consider  the  putting  in  of  such  bail  as 
a  nullity.  J^ntan  v.  Buggies^  1  Bos.  ic  Pull.  356.  WaUace  r.  ArrowimMk^ 
2  Bos.  &  Pull.  49. 

Etpimuse,  in  support  of  the  rule,  relied  on  Thompson  t.  SonMlj  £a8t.  22 
Oeo.  3,  in  this  Couri(a),  to  shew  that  though  it  were  a  good  cause  of  exception 
to  the  bail  that  one  of  them  was  the  defendant's  attorney,  yet  that  thehail-piece 
was  not  a  nullity  on  that  account.     And 

^  The  Courtf  upon  reference  to  the  Master,  confirmed  the  practice  to  be  so  in 
this  Court :  and  were  about  to  make  the  rule  absolute  for  setting  aside  the  at- 
tachment a^ins(  the  sheriff  for  irregulfirity ;  •  but  it  ap^ring  that  the  aiBda- 
Tit  on  which  the  rule  was  obtained  was  improperly  entitled  in  a,  cause  of  stich 
an  one  and  another{b) ;  the  Rule  was  discharged. 

'  In  another  cause  of  Foxallv.  Bower/nan  on  the  same  day,  a  rule  was  made 
absolute  on  the  authority  of  the  opinion  above  expressed,  for  setting  aside 
proceedings  on  a  bail  bond  for  irregularity ;  the  irregularity  heincf,  that  the  at- 
torney's clerk  having  been  put  in  AS  one  of  the  bail,  the  pudotiff  considering 
it  as  a  nullity,  without  excepting  to  him,  took  an  ^issignment  of  the  bail-bond 
and  proceeded  accordingly.  ^ 

Park  and  Beader  were  engaged  on  opposite  sides :  but  The  Court  said,  the 
practice  was  too  well  settled  to  admit  ot  dispute :  the  plaintiff  must  except  to 
the  bail,  and  cannot  consider  the  matter  as  a  nullity(l). 

(a)  Cited  in  boogl.  486.  a. 

(6)  Vide  Foru  t.  JHemer,  7  Term  Rep.  661.  The  ehriitian  and  mmamea  of  the  partiei 
nrait  be  ineerted  in  the  title  of  an  affidavit    [Vide  Fblgtr  ^  at.  v.  Hoogland,  6  Johna.  286,] 

(I)  Vide  BM  v.  Gate,  1  Tann.  162.  RichU  v.  Gilbert,  and  Cakkk  v.  Bm,  1  TUnn^ 
164,  in  n0tu. 
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CunlifT  and  Malby  his  Wife,  and  Others,  (which  said  Mai- 
by,  &c.  are  Admitaistratrixes  of  J.  Houghton,  deceased^) 
V.  Sefton  and  Others. 

/»  East,  198.    tth.4,X992. 

Where  in  an  action  on  a  bond,  evidence  %VBa  offered  that  diligent  inquiry  hud  been  m^de  after 
one  of  tbe  enbieftblng  fiiftieefcea  at  the  plicea  of  reaidenoe  oT  the  obHgora  and  obligee,  and 
that  BO  aoeoQtit  coald.be  obtained  of  nich  a  pemon,  w4io  he  wae,  where  he  livedo  or  any 
circimiaUBce  relating  to  him  :  heUl  tufficient  to  let  in  proof  of  the  band-writing  of  the  other 
aobscrtbing  witness,  who  bad  since  become  interested  as  administratrix  to  the  pbljlfee,  and 
was  a  ptaintiff*  on  the  record. 

UPON  a  rule  nisi  for  setting  aside  a  nonsuit  in  this  cause,  which  stood  orer 
from  iast  MuAaelmas  term,  ChavUfre,  J.,  before  whom  it  was  tried  at  the  last 
'Suinmer  assizes  at  I^uiauter.^  leporied  that  it  was  an  action  on  a  bond  given 
hy  the  defendants  to  the  intestate,  dated  31st  of  February  1795,  Sot  600/.,  to 
whioh  mm. est  fttcivm  was  pleaded*  That  the  bond  when  produced  appeared 
10  ^  witiieased  by  Richard  Bate^  and  by  AHee  Houghton,  one  of  the  jdamtifli  : 
and  U»  pro^e  the  execution  of  it  the  foUowii^  evidence  was  offered,  viz.  That 
the  plamtiffs  had  taken  out  a  tuipaana  for  Richard  Baie^  one  of  the  subscrib- 
lAgr.  witnesses ;  and  that  for  the  purpose  of  serving  him  with  it,  diligent  in- 
'fukrf  was  made  at  the. place  where  the  obiigort  and  the  obligee  Hved,  without 
faAving  been  able  to  obtain  any  intelligence  of  such  a  person ;  \^o  he  was,  or 
where  he  lived,  or  any  other  circumstance  relating  to  him.  That  the  defend- 
•Otits  had  ackdowledged  tho  debt,  and  made  a  cakulation  of  what  was  due  for 
principal  «dA  ialere^t)  which  the  plaintift  offered  to  {ntoto  by  letters  of  cor- 
icespoiidenoe :  and  as  Aliee  Hbughian^  the  oikei  subftcribing  witness,  by  rea- 
son of  her  interest  as  administratrix  hud  plaintiff,,  could  not  be  produced  as  a 
flritaesSr  it  waa  offered  to  perfect  the  ph>of  by  evidence  of  her  nand-writing. 
The  lealmed  Jwigo,  upon  the  authority  of  Abbot  v.  PhimbeYDongl.  216,  thought 
hiikiself  precluded  frcmi  receiving  the  evidence  of  acknowledgment  as  proof  of 
the  execution  of  the  bond.  He  also  thought  that  the  inquiry  after  kiehard 
Bate  w«s  too  slight  a  foundation  for  directing  the  jury  to  find  for  the  plaintiff 
upon  the  rebt  of  the  evidence^  without  producing  &^  as  a  witness,  or  Tptoving 
his  faand-writinj;^.  Not  having,  however,  any  doubt  of  the  justice  of  ^  de- 
mand, he  wished  to  have  reserved  th^  point  for  the  de^rminatioi^  of  this 
Court  upon  a  case :  but  thei^  being  no  person  to  consent  on  the  part  of  the* 
defendants,  the  learned  Judge  directed  a  ndnsuit,  with  liberty  to  the  plaintifi^ 
to  apply  to.  this  Court  to  set  it  aside. 

Yatei  now  shewed  cause  against  the  rule.  The  case  q(  Abbot  v.  Plumber 
Dou^.  216,  is  an  express  authority  that  an  acknowledgment  of  the  bond  by 
^e  obligors  will  not  supply  t&e  want  of  proof  of  the  execution  of  it  by  one  of 
the  subscribing  witnesses ;  and  the  onlv  cases  in  which  evidence  of  the  hand- 
writing of  siich  witnesses  has  been  holden  sufficient  were  when  they  were 
deaii,  Barrm  t.  Trtrtnj^omhy,  7  Term  R^p.  866,  or  lived  bejrond  iea,  Jbjd.,  or 
had  befcdmle  infamoti^,  Jcm^  sr.  Mason^  2  Str.  833,  or  were  parties  intetested 
in  tne  suit,  Godfrey  v.  ITorris,  1  Str.  34,  and  Goss  v.  Tracy,  1  P.  Wms.  288. 
This  latter  exception  is  indeed  applicable  to  one  of  the  subscribing  witnesses; 
but  that  will  not  take  away  thejiecessity  of  calling  the  other,  or,  in  case  of  his 
death,  or  absence  beyond  sea,'&;c.  (which  the  plaintiffs  were  bound  to  make 
out)  proving  his  hand- wriliQg.  Now  here  the  evidence  of  inquiry  after  Rich- 
ard Bate  was  not  satisfactory  to  the  learned  Judge  ;  and  therefore  it  does  not 
fall  within  the  dictum  of  Lord  Kenyan  in  Barnes  v.  Trompowsky,  It  is  not 
sufficient  merely  to  inquire  for  the  subscribing  witness  at  the  places  of  resi- 
dence of  the  parties,  it  not  even  appearing  that  the  bond  had  been  executed 
there.     But  whether  or  not  reasonable  diligence  had  been  used  to  find  the 
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witasss  was  a  question  f^  the  opinion  of  tli^  Judge,  and  he  deteimiaed  in  the 
aegative. 

The  Attomef^Geiwrxti  and  Carr,  contra.  The  witness  not  having  heea 
heard  of  for  nearly  seven  years,  and  there  being  no  trace  to  be  disoovefed  of 
auch  a  person,  the  inquiry  made  for  him  at  the  places  of  abode  of  the  respeo- 
tive  parties  was  using  the  best  diligence  which  the  aatare  of  the  case  would 
admit  of;  and  the  search  could  scarcely  have  been  ezteaded  widi  any  jiroa- 
pect  of  success  without  some  clue  to  go  by,  unless  perhaps  by  advertisements 
in  the  public  papers ;  which  have  never  been  h olden  to  be  necessary.  The 
period  of  seven  3Qear8  absence  unheard  of  is  a  sufficient  defence  to  a  jftoseeu*- 
tion  for  bigamy(a) ;  and  was  therefore  considered  by  the  Lerislatilrs  as  aflbrd- 
ing  a  reasonable  presumption  of  the  death  of  the  party.  The  same  presump- 
tion is  made  in  other  cases,  1  Andr,  20,  pt.  4du  Tkorne  v.  Bidf^  Dy.  I8d, 
pi.  65,  S.  C.  Benl.  66,  pi.  131.  This  case  ranges  itself  within  the  principle 
of  the  exceptions  laid  do^p^  by '  Lord  Kenyan  in  Barnes  v.  Trtntpawski^ ; 
where  reasonable  inquiry  has  lieen  made  after  a  witness  without  success,  there 
his  hand-writing,  if  known,'  shall  be  proved  ^  but  even  that  is  impossible^  if  no 
account  can  be  obtained  who  the  witness  was.  In  that  case,  no  inquiry  what- 
ever had  been  made  after  the  witness.  Then,  if  the  non-production  of  Rvch- 
atd  JBdte  were  sufficiently  accounted  for,  and  the  evidence  sufficient  to  dispense 
with  thd  proof  of  his  hand-writing,  the  rest  of  the  evidence  was  as  faU  and 
eaCisfiictory  as  the  case  would  admit  of ;  namely,  proof  of  the  hand-writing  of 
the  othet  subscribing  witness,  who  had  become  interested  in  the  bond  after  her 
attestation,  and  of  the  acknowledgment  of  the  bond  by  the  obligors,  the  de- 
fendants. This  latter  alone  wan  holden  sufficient  in  Svfire  v.  SpU^  6  Term 
Rep.  371,  where  from  the  circumstance  of  the  subscribing  witness  being  inter- 
ested at  the  time  of  the  attestation,  no  other  medium  of  proof  was  attainable 
by  the  obligee.  The  case  of  4hbot  v.  Plumbe^  Dougl.  216,  does  not  go  the 
length  of  excluding  such  testimony  in  all  cases,  but  only  where  the  subscrib- 
ing witnesses  themselves  or  evidence  of  their  hand-writing  may  be  procured ; 
and  that  case  too  only  goes  lo  reject  the  admission  of  the  bankrupt,  who  was 
not  a  party  to  the  record.  But  exceptions  have  been  admitted  to  the  general 
rule;  as  in  Bowies  v.  Langtoorthy,  5  Term  Rep.  366,  where  a  bill  of  sale  was 
produced  by  the  defendant  himself,  and  relied  oh  by  him  on  an  examination 
before  commissioners  of  bankrupt ;  which  was  given  in  evidence  in  an  action 
of  trover  by  the  assignees  of  the  bankrupt  against  the  defendant  for  the  goods 
conveyed  by  such  bill  of  sale.  So  in  Laing  v.  Raihe,  2  Bos.  &  Pull,  85, 
judgment  was  entered  up  on  an  old  warrant  of  attorney  without  an  affidavit 
of  the  subscribing  witness,  who  could  not  be  procured ;  upon  proof  of  the  de- 
f0ndant*s  agreement  that  it  should  be  so  done. 

Gbose,  J.  The  general  principle  of  evidence  is  clear,  that  the  be^t  evi- 
dence which  the  nature  of  the  case  will  admit  of  must  be  given.  Then  apply 
that  to  the  present  case:  here  k  a  bond  executed,  nobody  knowa  where,  and 
attested  by  a  witness,  of  whom  nothing  appears  to  lead  to  a  discovery  who  he 
was,  or  where  he  lived.  But  it  was  known  where  the  parties  to  the  bond  liv- 
ed ;  and  there  it  is  stated  that  diligent  inquiry  was  made  after  the  subscribing 
witness,  and  no  account  could  be  obtained  of  him.  The  bond  itself  is  dated 
in  February  1795,  and  the  obligee  is  since  dead.  I  do  not  see  what  the  plain- 
tiffs could  have  done  more  than  they  have.  Then  if  ^hey  have  used  due  dili- 
gence without  effect,  that  will  let  tnem  in  to  secondary  evidence.  It  is  plain 
from  the  report  that  the  learned  Judge  was  not  satisfied  with  the  first  impres- 
sion of  his  mind»  that  the  evidence  offered  ought  not  to  have  l)cen  received ; 
because  he  reserved  the  point,  and  referred  it  to  our  opinion ;  simI  upon  raore 
mature  consideration  we  think  that  the  evidence  offered 'wae  sufficient  to  en- 

(•)  Videttat  1  Jac.  1^  e.  11. 
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title  the  plaintiffs  to  recoyer.-  I  fonn  this  opinion  with  reference  to  what  is 
daily  passing  in  the  world.  The  frequency  of  written  instruments  in  modem 
times  nas  made  persons  less  careful  than  they  used  to  be  in  the  selection  of 
witnesses  to  their  attestation.  It  has  occurred  to  me  to  know  that  persons  un- 
known to  the  patties,  such  as  waiters  at  a  tavern,  have  been  called  in  to  attest 
instruments  ot  the  most  important  kind,  even  wills ;  where  the  parties  had  no 
previous  knowledge  of  them,  nor  even  were  apprized  that  they  boie  the  names 
by  which  they  attested  the  execution.  The  difficulty,  theitefore,  which  has  oc- 
curred in  this  case  can  be  rio  matter  of  surprize.  On  the  whole,  I  think  the 
nonsuit  ou^ht  to  be  set  aside ;  and  possibly  the  plaintifis  may,  in  the  mean 
time,  be  aUe  to  procure  some  intelligence  of  the  subscribing  witness. 

Lawrsncb,  JL  It  is  now  admitted  as  a  general  rule,  that  proof  of  the  ac- 
knowledgment of  a  defendant  is  not  sufficient  in  an  action  on  a  bond 
without  calling  the  subscribing  witness.  The  only  Question  now  is  on  that 
part  of  the  report  of  the  learned  Judge,  which  states  that  he  was  not  satisfied 
jthat  sufficient  inquiry  had  been  made  after  Richard  Bate,  one  of  the  subscrib- 
inflf  witnesses,  in  order  to  let  in  the  proof  of  the  hand-writing  of  the  other 
subscribing  witness,  who  has  since  become  one  of  the  parties  interested.  Now 
no  doubt  that  a  subscribing  witness's  hand-writing  may  be  proved,  if  diligent 
inquiry  have  been  made  after  him,  and  he  cannot  be  iound*  Then  the  ques- 
tion is.  Whether  it  be  not  sufficient  to  inquire  after  a  witness  whom  nobody 
knows  at  the  place  where  the  obligors  and  obligee  lived  ?  It  is  stated,  that 
diligent  inquiry  was  made  after  the  witness  there,  but  without  success :  then 
where  else  were  the  parties  to  inooire  ?  It  does  seem  that  thev  have  done 
every  thinff  that  could  be  expected  of  them;  and  if  so,  I  think  they  ought  to 
have  been  let  into  the  secondary  evidence  ofiered. 

,  Lb  Bi«anc,  J.  Inquiry  was  m^de  for  the  subscribing  witness  at  the  only 
l^lace  where  it  was  probable'  to  £nd  or  hear  of  him.  The  only,  other  step  the 
parties  could  have  taken  was  to  advertise  for  him  in  the  public  papers :  and 
unless  the  Court  should  hold  that  necessary  to  be  done  m  all  these  cases,  I 
think  the  plaintiffs  have  made  all  the  inquiry  which  could  reasonably  be  re- 
quired of  them. 

Rule  absolute(l)(2). 


The  King  t;.  The  Inhabitants  of  Mellor. 

8  East,  189.    Fel^.  6,  180). 

A  contract  fiir  a  itanding  place  in  another*»  mUl  fi>r  a  eardiag  machine  (the  party'i  own 
pro|>erty)  which  was  faatened  to  the  floor  and  the  rooC^  for  the  porpoae  of  being  worked 
by  the  ateam  engine  of  the  mill ;  for  which  the  party  was  to  give  201,  a  year,  with  liberty 
to  quit  on  three  months'  noticb  ;  is  ndl  a  taking  of  a  tenement ;  but  a  mere  lioeiKe  to  nsa 
the  machinery  of  the  mill ;  and  therefi>re  no  aettlement  can  be  deriYed  under  it. 

TWO  justices  by  an  order  removed  John  Turner,  his  wife  and  children  by 
name,  from  the  township  of  BramhaU  in  the  county  of  Chester  to  the  town- 
ship of  Mellor  in  the  county  of  Derby,  The  Sessions  on  appeal  confirmed 
the  order,  subject  to  the  (minion  of  this  Court  on  the  following  case : 

The  pauper,  being  legallv  settled  in  MeUor^  took  a  house  in  Stockport  in 
the  county  of  Chester,  of  the  value  of  61,  a-year,  which  he  occupied  for  more 

(1)  Vide  editor's  note  to  Call  t.  Dunning,  4  East  66.  ' 

(2)  [The  Cases  both  English  and  American,  npon  the  subject  of  the  neeessity  of  giving 
proof  by  attesting  witnesses,  and  the  circumstances  which  will  dispense  with  their  prednctkm 
or  whh  proof  of  Iheir  hand-writing,  are  all  collected  and  commented  npon  in  the  7th  Ameri- 
can Edition  of  Mr.  StarkU*»  Treatise  on  EVidence,  vol.  I,  from  p-  871  to  p.  888,  and  the 
very  full  notes  by  the  editors.  The  case  in  the  text,  and  that  of  Call  v.  jyunning,  i  Eaat» 
66,  will  be  then  fimad  noCiced.~W.] 
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than  forty  days :  and  also  took  from^he  owner  of  a  mill  in  Stockpfnrt^  worked 
by  a  steam  engine,  a  standing'fdace  in  a  roam  for  a  carding  machine  of  his 
own,  which  was  worked  by  the  machinery  of  the  steam  engine,  and  fastened 
to  the  floor,  and  the  roof  of  the  room.  He  was  to  paj  bis  landlord  20/. 
a-year ;  and  agreed  with  him  that  each  should  give  the  other  three  months  no- 
tice to  quit.  He  occupied  this  at  the  same  time  with  the  house  for  more  than 
forty  days.  There  were  6ther  tenants  who  had  carding  machines  in  the 
same  room  upon  similar  terms ;  and  they,  as  well  as  the  owner  of  the  mill, 
were  respectively  furnished  with  keys  to  it  The  owner's  key  was  a  master- 
key  to  all  the  rooms  in  the  mill. 

The  Attomey^General  and  Uttledale^  in  support  of  the  order  of  Sessions* 
maintained,  that  "  a  standing-place  in  a  room  for  a  carding  machine"  could 
not  be  considered  as  a  tenement,  the  occupation  of  which  can  give  a  settle- 
ment; being  no  part  of  the  room  itself,  though  fastened  by  temporary  fasten- 
ings to  the  Soor ;  and  being  nothing  more  than  a  mere  personal  liberty  to  use 
a  portable  piece  of  machinery  in  a  particular  place  (as  tke  very  name  import- 
jsd)  in  order  for  the  party  to  avail  himself  of  the  fixed  machinery  of  the  mill 
to  facilitate  his  work.  There  was  no  letting  of  any  thing  fixed  to  the  free-' 
hold ;  but  a  mere  temporary  licence  to  attach  something  of  the  party's  own  to 
what  was  so  fixed.  No  ejectment  could  have  been  brought  for  such  stand- 
ing-place, any  more  than  for  a  seat  at  a  theatre  which*  the  party  obtains  a  li- 
cence to  use  during  the  season :  but  a  tenement  must  be  something  of  the 
realty,  for  which  an  ejectment  will  lie  ;  and  of  which  the  sheriff  may  deliver 
possesion  upon  a  writ  of  habere  facias  possessumem.  This  case  falls  directly 
within  the  principle  of  the  decisions  in  Rex  v.  Dodderhill^S^erm  Aep.  449, 
and  Her  V.  Tardebigg(a),  In  the  former,  the  renting  by  a  needle-maker  bf 
two  out  of  six  pointing -places  in  another's  mill  was  holden  not  to  be  the  tak« 
ing  of  a  tenement  within  the  statute  ;  though  the  machinery  there  used  was 
the  mill-owner's,  and  part  of  the  thing  let ;  which  made  that  case,  if  any 
thing,  stronger  than*  the  present  in  favour  of  the  settlement.  It  is  probable 
that  the  pointing-places  (which  were  described  as  frames  of  wood  supporting 
spindles  on  which  grinding-stones  turned  with  great  velocity  by  means  of 
leathern  straps  communicating  with  the  great  wheel  of  the  mill)  were  fasten- 
ed in  some  manner  to  the  floor,  from  the  way  in  which  they  were  worked : 
but  in  R,  v.  Tardebigg^  the  runiier  (rented  also  by  a  needle-maker)  was  ex- 
pressly stated  to  be  a  piece  of  machinery  screwed  down  to  the  floor ;  and  yet 
It  was  holden  not  to  be  a  tenement,  the  renting  of  which,  though  in  conjunc- 
tion with  the  exclusive  use  of  the  room  in  another's  mill,  would  give  a  settlement 
Lord  Kenyan  said,  that  the  contract  was  in  eflect  no  more  than  a  licence  to  iise  a 
particular  part  of  the  machinery  of  a  mill,  and  was  no  more  a  taking  of  a 
tenement  dian  if  a  man  contracted  to  pound  in  a  certain  mortar,  or  use  epar- 
ticular  grinding-stone  in  a  mill.  This  is  not  like  the  case  of  Bex  v.  White' 
chapd,  Hil.  26  Geo.  3.  2  Const.  154.  pi.  194;  for  that  was  the  taking  of  the 
room  itself,  though  to  be  used  for  a  particular  purpose  and  at  certain  times. 

Erskine,  Balguy,  and  HiU,  contra,  endeavoured  to  distinguish  this  from'the 
cases  of  R.  v.  Dodderhill,  8  Term  Rep.  449,  and  R.  v.  Tardebigg{h)  on  the 
ground,  that  in  those  cases  the  takings  were  of  the  particular  pieces  of  ma- 
chinery called  the  runners^  and  the  pointing-places^  which  were  mere  chat- 
tels, and  no  part  of  the  mill  itself:  whereas  here  the  taking  is  a  ttanding-place 
in  the  room  of  the  mill,  which  is  necessarily  a  taking  of  part  of  the  mUl 
itself  though  for  a  particular  purpose,  namely,  for  the  purpose  of  put- 
ting up  in  such  room  a  macnine  to  be  worked  by  means  of  the 
mill-wheel.  The  carding  machine  copld  not  have  been  the  sub- 
ject-matter of  the  letting,  because  that  was  the  pauper's  own ;  the  only  thing, 
therefore,  which  could  he  let  was  the  place  in  the  room  where  it  was  to  be  fix- 

(a)  Ante,  1  vd.  598.  (6)  Aata,  1  vol.  5M. 
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ed :  the  taking  theiefore  was  of  Aat  part  of  t]la  tenement  itself,  and  not  of 
the  mackindiy,  as  in  the  fonner  cases.  Tlieii  the  pnrtjpular  use  which  was  to 
be  made  of  the  part  of  the  room  so  taken  cannot  Tary  the  efiect  of  the  con- 
tract of  letting.  The  use  of  a  tenement  is  more  or  less  limited  in  most 
cases:  that  was  no  objectiDn  in  Bex  t.  WkUechapdj  4 Tern^  Rep;  671,  to  the 

Sining  of  a  settlement:  and  in  jR.  r.  Tardebiggj  Lawrence^  J.  distinguished 
It  from  the  Wkiiechapd  case,  because  it  was  not  stated  that  the  runner  was 
in  the  packeting-room  which  was  appropriated,  to  the  pauper's  use.  [  Laao^ 
tfBnctj  /.  That  obser?atioa  was  made  by  me  in  answer  to  an  argument  urged 
at  the  bar,  that  as  the  value  of  the  sitting-room  was  enhanced  in  the  one  case 
by  the  use  of  the  furniture  and  tho'fire  which  was  to  be  provided  by  the  ow- 
ner, so  in  the  other  the  talue  of  the  packeting-room  be  enhanced  by  that  of 
the  use  of  the  runner.  But  I  did  not  mean  to  give  any.  opinion,  that  suppose 
ing  the  runner  had  been  found  to  be  placed  in  the  packeting-roqm,  the  respec- 
tive valoea  of  each,  which  were  distinctly  found,  coukl  be  added  together,  and 
applied  to  the  packeting-room  alone.]  Her9  the  value,  of  the  thing  let,  which 
was  part  of  the  room  itself,  is  sufficient  to  confer  the  settlement.  The  terms 
of  the  contract  also  shew  that  the  thing  let  was  the  room  and  not  the  machi- 
nery ;  for  there  was  to  be  three  months  to  quit  respectively :  which  could  not 
apply  to  the  machine,  that  being  the  pauper's  own  property ;  and.  shews  that 
the  parties  intended  to  contract  for  the  use  of  the  freehold  itself.  Suppose 
one  having  furniture  of  his  own  took  an  apartment  for  the  express  purpose  of 
placing  it  there ;  that  could  not  be  considered  as  any  other  than  a  contract  for 
the  room  itself,  and  not  dierely  a  personal  license  to  place  the  furniture  there. 
This  ease  comes  directly  within  the  principle  of  Rkc  v.  Tolpuddle,  4  Term 
Bep.  671,  and  that  class  of.  cases.  The  taking  of  so  many  cows  cannot  be 
any  other  than  a  mere  contract  for  personal  chattels;  but  if  the  taking  be  of 
cows  to  be  fed  in  certain  pastures,  that  has  been  holden  to  be  the  taking  of 
a  tenement ;  being  in  effect  a  renting  of  the  growing  produce  of  the  pasture, 
to  be  taken,  as  lord  Kenyan  said,  by  the  mouths  of  the  cows.  So  here, 
.  though  the  taking  of  a  moveable  machine  will  not  give  a  settlement,  yet  if 
the  cootract  be  for  a  certain  part  of  the  freehold  for.  the  purpose  of  placing 
and  using  the  machine  there,  the  legal  possession  of  the  freehold  passes  to 
such  special  occupier,  as  much  as  if  it  had  been  a  general  taking.  In  R.  v. 
Piddletrenthide,S  Term  Bep.  772,  the  taking  of  a  rabbit  wi^rren  was  deemed 
to  confer  a  settlement,  although  it  was  expressly  found  in  the  case  that  the 
paufjer  had  no  right  in  the  soil,  except  that  of  entering  upon  and  killing  the 
rabbits  there ;  the  landlord  constandy  depasturing  the  same,  and  ploughing 
some  part  thereof.  BuUer^  J%  there  said,  that  the  triie  question  was.  Whether 
the  contract  were  to  receive  profits  dut  of  the  use  of  the  land.  Now  here  the 
profit  was  derived  out  of  the  use  of  the  freehold  as^much  as  in  that  case. 

Geosb,  J.  The  question  is,  Whether  what  the  pauper  contracled  for  were 
a  tenement  ?  The  magistrates  state  it  to  be  a  standing-place  in  a  room  in  a 
mill,  for  the  purpose  of  placing  there  a  carding  machine  of  his  own,  which 
was  to  be  woi;)£ed  by  means  of  the  general  machinery  of  the  mill*  Now 
what  is  that  more  or  less  than  contracting  for  a  liberty  to  go  and  stand  there 
for  the  purpose  of  working  at  his  trade  ?  It  has  been  attempted  to  distinguish 
this  case  from  these  of  DodderhUl  and  Tardebigg^  which  aresdmitted  to  have 
been  properly  decided  :  but  I  have  listened  in  vain  for  any  solid  distinction  to 
be  shewn  between  them :  and  we  must  take  care  not  to  give  way  to  refined 
and  subtle  distinctions  on  these  subjects,  which  at  last  leave  the  magistrates 
below  no  clear  rule  to  go  by.  Therefore,  without  entering  into  any  further 
reasoning  on  the  subject,  which  will  only  furnish, fresh  arguments  for  doubts 
on  future  occasions,  I  think  this  was  a  contract  for  nothing  more  than  a  liber- 
ty for  the  pauper  to  stand  and  work  his  machine  in  a  room  of  the  mill ;  and 
that  it  conferred  no  settlement  upon  him. 

Lawbemce,  J.     This  case  is  governed  by  those  of  £.  v.  DodderhUl  and  R. 
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▼.  Tardehiggi  from  wbieli  it  Imd  b^n  endeavoured  to  difltingfnish  it  by  B«i3r- 
ing  that  those  were  only  Hcenses  to  \]de  certain  machines  belonging  to  the  ow- 
ners of  the  mills ;  wfaereaift  this  1^  a  hiring  t>f  part  of  the  mill  itself ;  becanse  it 
cannot  be  supposed  that  the  panper  contracted  for  a  licence  to  use  his  own 
machine.  But  it  is  to  be  observed,  that  the  contract  here  is  not  pretended  to 
be  for  the  use  of  the  pauper's  o^vm  machine,  but  a  license  to  make  use  of  die 
steam  engine  of  the  mill,  by  applying  to  it  his  own  machine.  Now  what 
difference  can  there  be  between  a  licence  to  use  aiiother's  machine,  and  a  li- 
cence to  apply  the  party's  own  machine  to  the  madiinery  of  another's  mill  ? 
but  it  is  said,  that  the  pauper  contracted  for  the  standing«place  in^the  room 
where  the  machine  was  to  be  put.  To  be  sure,  he  must  have  a  place  to  stand 
and  work  the  machine,  otherwise  the  contract  was  absurd  and  nugatory :  but 
how  does  that  difi^  from  a  general  licence  for  him  to  use  the  machinery  there  ? 
Therefore,  on  this  plain  ground,  that  tbe  contract  was  for  a  mere  licence  for 
the  pauper  to  use  the  machinery  of  the  mill,  and  not  a  letting  of  any  part  of 
the  mill  itself,  I  am  of  opinion  that  ho  settlement  wad  gained  in  Stockport, 

Le  Blanc,  J.  The  substance  of  the  contract  was  for  the  use  of  the  mk- 
chinery,  and  not  a  hiring  of  any  part  of  the  room  in  the  mill.  It  was  a  hir- 
ing of  the  use  of  the  mill-owner's  machinery,  as  in  the  other  cases  referred 
to ;  with  this  difference,  that  lusted  of  using  the  owner's  machine,  he  was  to 
apply  his  own  machine  to  the  moving  noVirer  of  the  mill,  in  order  to  enable 
him  to  work  it  with  facility.  But  whetner  he  contracted  for  the  use  of  the 
miD-owner's  machinery  directly,  or  by  the  intervention  of  some  other  machine 
of  his  own  applied  to  the  other,  is  exactly  the  same  thing. 

Order  of  Sessions  confirmed(a); 


The  King  v.  Picton. 

2  East,  195.    Feb.  S,  1802. 

If  the  ooDTietiDg  aa|pitnta  give  a  pra||>er  date  te  the  time  of  the  conTiction  ppon  the  faoe 

'  *  I  hand  anT 


of  U»  and  afterwarai  add  an  unp owible  date  to  the  time  when  be  let  his  hand  and  eeal  to 
the  conviction  (being  before  the  offence  committed),  the  latter  may  be  rejected  aa  inrplas- 
nce.  It  ia  eoovgb  that  die  eOfaviction  eeti  (brtb  that  the  witnen  was  eiamined  on  oalfa, 
witfaoat  itating  that  the  niagiitrMe  had  authority  to  adniniMer  the  oatk 

A  CONVICTION  on  the  game  laws  removed  into  this  court  by  certiorari^ 
was  as  follows : 

(Surry.)  Be  it  remembered,  that  on  the  16lh  of  September ^  in  the  41  Geo. 
3,  ^.  at,  &c.  W.  D.  of,  &c.  came  before  me  J.  B.  one  of  the  justices,  &c. 
and  then  and  there  gave  me  the  said  justice  to  be  informed,  that  one  Casar 
Picton  of,  &;c.  within  three  months  last  past,  to  wit,  on  the  16th  of  this  same 
month  of  September,  id  the  said  4Ut  year,  &c«  the  said  Ceuar  Picton  not 
having  then  lands  or  tenements,  &c.  (negativiog  th6  qualifications  in  the  stat- 
ute 22  &  23  Car.  2.  c.  25.)  did,  at,  &c.  keep  and  use  a  certain  gun  to  kill  and 
destroy  the  game,  against  the  form  of  the  statute,  &c.  ;  whereupon  the  said 
C  P.  afterwards*  to  wit,  on  the  same  IBth  day  of  September^  in  the  41st  year, 
&c.  at,  &c'.  had  ^noiice  of  the  said  information  and  of  the  offence  therein 
charged  upon  him  as  aforesaid,  and  was  then&nd  there  by  me  the  said  justice 
in  due  manner  summoned  to  appear  before  me  the  sc^id  justice  at,  dec.  to  make 
his  defence  to  the  said  charge  contained  in  the  information  aforesaid.    And 

(a)  Vide  Rex  v.  The  InhabUanii  c/  LondotUhorpi,  6  Term  Rep.  877,  where  the  Coort 
held,  that  the  valne  of  a  peat  wind-mill  erected  by  a  tenant  on  land  rented  by  htm,  (whieh 
land  in  itaelf  was  mder  the  valae  of  10/.  per  annum,)  conld  not  be  taken  into  the  aeconnt 
ao  aa  to  raiie  the  aonnal  value  above  that  aom;  it  being  a  mere  peraonal  ehattel,  not  6xed  to 
the  freehold,  whieb  the  tenant  waa  at  liberty  to  remove  at  the  end  of  hia  term,  and  therefore 
no  teBement. 
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thereupon  afterwards,  viz,  on  the  26th  of  September^  in  the  41st  year,  &c.  at, 
&c.  he  the  said  C.  P.  being  duly  summoned  as  aforesaid  in  this  behalf  before 
me  the  said  justice  appeareth  and  is  present,  in  order  to  make  his  defence 
against  the  said  charce,  fee.,  and  having  heard  the  samoj  he  the  said  C.  P.  is 
asked  by  me  the  said  justice  if  he  can  say  anything  why  he  should  not  be 
bonvictea  of  the  premises  above  charged  upon  him  in  form^  aforesaid ;  who 
pleadeth,  that  he  is  not  guilty  of  the  said  offence.  Whereupon  I  the  said 
justice,  at  the  same  time  and  place,  viz.  on  the  said  26th  of  September^  in  the 
year  aforesaid,  at,  fee.  do  proceed  to  examine  into  the  truth  of  the  said  com- 
plaint contained  in  the  said  information  in  the  presence  and  hearing  of  the 
said  C.  P.  And  thereupon  one  credible  witness,  to  wit,  /.  C  of,  iec.  cometh 
before  me  the  said  justice,  and  before  me  the  said  justice  upon  his  oath,  kc, 
by  me  the  said  justice  administered,  in  the  presence  and  heanngof  the  said  C. 
P.  deposeth^  &^.  that  the  said  C.  P.  on  the  said  1,6th  day  of  Septemhetj  in  the 
year  aforesaid,  at,  &c.  did  keep  and  use  ^  certain  gun  to  kill  and  destroy  the 
game.  (And  then  proceeded  to  negative  soyerally  the  defendant's  qualifica- 
tions according  to  knowledge  or  belief.)  And  the  said  C.  P.  although  called 
upon  for  that  purpose,  doth  not  prove  that  he  was  qualified  to  keep  and  use 
the  said  gun  for  the  purpose  aforesaid  by  any  of  the  means  herein  before- 
mentioned  ;  nor  shew  anv  reason  to  me  the  said  justice  why  he  should  not  be 
convicted  of  the  said  o^nce:  nor  does  he  offer  any  evidence  whatsover. be- 
fore me,  or  require  time  for  the  production  thereof:  and  thereupon  I  the  said 
justice  do  adjudge,  that  the  said  C.  P.  was  and  is  unqualified,  and  guilty  of 
the  offence  aforesaid.  And  therefore  the  said  C  P.  on  the- said  26th  of  Sep- 
tember^ in  the  ye&r  aforesaid,  at,  &c.  before  me  the  same  justice,  by  the  oath 
of  the  witness  aforesaid,  according  to  the  form  of  the  statute,  &c.  is  convicted 
thereof;  and  for  his  offence  aforesaid  hath  forfeited  51.  to  be  distributed  as  the 
statute,  &c.  directs.  In  witness  whereof,  I  the  said  justice  to  this  present 
record  of  the  conviction  aforesaid  have  set  my  hand  and  seal  at,  dec.  the  4^ 
day  of  November,  in  the  year  aforezaid, 

/.  B.  (L.  S.) 

Manley  took  several  objections  to  the  conviction,  the  principal  of  which 
were\  1st,  that  .the  conviction  was  dated  on  the  4th  of  November,  in  the  year 
aforesaid,  which  Preference  must  be  taken  to  mean  the  41  Geo.  3,  and  there- 
fore before  the  ofience  committed,  which  was  not  till  the  16th  of  September 
following.  R.  V.  Kent,  2  Ld.  Ray.  1546.  And  this  cannot  be  rejected  as  sur- 
plusage, because  the  time  of  the  conviction,  as  well  as  of  the  offence,  oufi^ht  to 
appear.  Rex  v.  PuUen,  Salk.  369.  2dly,  It  is  not  stated  that  the  magistrate 
had  jurisdiction  to  administer  the  oath. 

The  Cour^  said,  that  as  to  the  first  obiection,  it  was  expressly  stated  that 
the  offence  was  committed  on  the  16th  of  September,  41  Geo.  3,  and  that  the 
magistrate,  after  summoning  the  defendant  and  examining  the  evidence,  dec. 
on  the  26rA  of  the  same  September,  convicted  the  defendant  of  the  ofience. 
What  follows,  therefore,  as  to  the  date  of  setting  his  hand  and  seal  is  insensi- 
ble, and  may  be  rejected  as  surplusage.  That  it  was  immaterial  when  he 
put  his  hand  and  seal  in  point  of  form  to  the  conviction.  That  as  tp  the 
other  objection,  the  coYiviction  was  in  the  common  form  in  which  many  others 
were  drawn.  The  act  of  parliament  gives  the  magistrate  authority  to  adminis- 
ter the  oath  in  that  respect. 

Marryat  was  to  have  argued  in  support  of  the  conviction. 

Conviction  affirmed. 
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The  King  v.  The  Inhabitants  of  Minworth. 

8  East,  198.    Feb.  6,  1802. 

ReDting  b  dairy  (iDelodiog  the  eowi  anrd  their  paatare)  at  above  lOf.  a-year  in  yalue,  %nll  not 
confer  a  ■ettleoient,  if  the  anneal  Yaloe  or  the  landa  on  which  the  cows  were  to  be  de- 
psatared  were  ander  lOi. 

TWO  justices  by  an  order  removed  James  Fields  his  wife  and  children  by 
name,  from  the  township  of  Minworth  in  the  county  of  Warwick  to  the  town- 
ship of  Worley  Wigorne  in  the  county  of  Worcester.  The  Sessions  on  ap- 
peal quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case : 

The  pauper,  being  settled  in  Worley  Wigorne,  afterwards  rented,  under  a 
▼erbal  agreement  from  Yady-day  1600,  till  six  weeks  after  Michadmas  1800, 
two  cows,  at  the  rate  of  five  shillings  a  cow  per  week,  of  JT  Griffithsr  who 
was  the  tenant  and  occupier  of  certain  lands  in  Minworth.  It  was  also 
agreed  between  the  parties,  that  the  owner  of  the  cows  should  feed  and  sup- 
port them ;  and  fpr  tnat  purpose  such  cows  should  feed  and  depasture  in  the 
lands  of  Griffiths  called  the  Tioo  Pizalls  and  Top  Ropes,  and  also  in  certain 
other  lands  called  the  Loicer  Ropes  and  Minworth  Field,  after  the  said  last- 
mentioned  lands  should  be  mown:  all  of  which  \&nds  were  in  Minworth j 
but  the  lands  on  which  the  said  cows  w^re  so  depastured  were  not  of  the 
annual  value  of  lOl,  Griffiths  was  not  to  feed  any  other  cattle  in  apy  of  the 
above-mention^  lands  whilst  the  same  were  depastured  with  the  cows  so 
rented  by  the  pauper.  The  contract  continued  in  force  for  the  space  above 
mentioned,  during  the  whole  of  which  time  the  pauper  resided  in  Minworth. 

Erskine  and  Reader,  in  support  of  the  order  of  Sessions,  cx>ntended  that  the 
renting^  the  dairy  in  Minworth  gave  the  pauper  a  settlement  there,  although 
the  value  of  the  lands  on  which  the  cows  were  depastured  did  not  amount  to 
10/.  per  annum.  The  cases  of  Rex  v.  Piddletrenthide,  3  Term  Rep.  772, 
and  Rex  v.  Tolpuddle,  4  Term  Rep.  671,  must  govern  the  present.  In  the 
latter,  which  was  the  case  of  renting  a  dairy,  the  annual  value  of  the  land 
did  not  appear(a).  Grose,  J.  It  was  taken  for  granted  there,  that  the  value 
of  the  land  was  102.  a-year ;  and  the  attention  of  the  Court  was  not  called  to 
any  other  view  of  the  case.]  At  any  rate,  in  the  former  case  of  the  rabbit- 
warren,  the  value  of  the  land  was  well  known  to  be  little  or  nothing,  and 
that  the  sole  profit  was  derived  from  the  rabbits.  Besides,  it  has  been  always 
holden  sufficient  to  confer  a  settlement,  that  the  annual  valu^  of  102.  has  ari- 
sen from  something  connected  with  the  realty,  th6ugh  no  part  thereof;  as  in 
the  Whitechapel  case,  Hil.  26  Geo.  3.  2  Const.  154.  pi.  194,  where  the  furni- 
ture and  firing  found  in  the  room  contributed  to  make  up  the  requisite  value 
of  the  tenement.  So  in  R.  v.  North  BedJmrn,  E.  24  Geo.  3.  2.  Const. 
155,  a  land  sale  colliery  leased  to  the  pauper  was  holden  to  be  a  tenement  of 
sufficient  value  to  confer  a  settlement,  although  the  value  of  the  land  itself, 
apart  from  the  stock  of  horses,  gins,  ropes,  and  other  things  necessary  for  the 
working  it,  was  affirmed  to  be  under  the  annual  value  of  102. 

Clarke,  contra,  was  stopped  by  the  Court. 

Qrose,  J,  This  case  is  very  plain.  Unless  the  pauper  occupied  a  tene- 
ment of  102.  a-year  value  he  could  gain  no  settlement  And  that  fact  is  ex- 
pressly negatived ;  for  it  is  stated  that  he  rented  two  cows,  which  were  to  be 
fed  on  particular  lands,  and  that  those  lands  were  not  of  the  annual,  value  of 

(a)  That  fact  waa  not  atated  in  the  caae;  but  it  appeara  by  a  note  in  p.  672,  of  the  report, 
that  to  a  qaeation  pat  by  the  Coart  to  the  bar,  it  waa  admitted  that  the  annaal  valne  or  the 
land  m  that  caae  waa  more  than  10/.  Thia  note  waa  referred  to  by  Clarke,  who  waa  to 
have  aicoed  agafaiat  the  order  of  Seaaiona  open  the  present  oootaton. 
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lOZ.  That  makes  an  end  of  the  qnestion.  The  principle  an  which  the  rent- 
ing of  dairies  (as  it  is  called)  has  heen  holden  to  confer  a  settlement  is,  that 
in  truth  and  ^fiect  it  is  i^  contract  for  a  certaio  interest  in  the  land  to  he  en- 
joyed in  a  particular  manner :  that  alone  constitutes  it  the  taking  of  a  tene- 
ment: and  in^each  of  the  cases  which  have 'heen  decided  on  that  ground  it 
was  understood  that  the  land  itself  was  of  the  requisite  value.  Then  in  a.n- 
alogy  to  aU  tW  cases  in  pari  materia  we  ^e  houod  to  say,  that  the  pauper 
did  not  gain  a  settlement  hy  the  renting  and  occupation  in  question. 

Lawssncb,  J.  In  the  case  of  The  King  v.  Tclpuddle,  the  ground  on 
Vhich  the  Court  went  was,  that  the  contract  there  stated  gave  the  pauper  a 
right  to  take  the  produce  of  the  land  hy  the  mouths  of  the  cattle ;  and  that  it 
was  t)ie  same  as  if  he  had  rented  so  much  pasture  for  his  cows  to  the  value 
of  10/.  a-year.  The  value  of  the  cows  hired  was  never  taken  into  considera- 
tion as  forming  part  of  the  value  of  the  tenement.  Nothing  can  he  concluded 
against  this  from  the  case  oi  The  King  v.  North  Bedbum.  For  it  seemed  to 
he  the  object  of  one  of  the  parties  at  me  Sessions  to  distinguish  between  the 
value  of  the  land  and  of  the  things  leased  with  the  land ;  and  the  Sessions 
let  them  into  that  evidence  (being  parol  evidence  of  the  lease  which  the  lessor 
had  refused  to  shew,  and  which  was  not  then  produced) ;  and  this  Court  held 
that  the  Sessions  had  done  right.  That  rather  shews  that  the  distinction  was 
considered  to  be  material :  but  it  was  not  established  in  point,  of  fact.  The 
case  of  the  warren  falls  under  a  difibrent  consideration :  the  produce  of  a 
warren  is  the  rabbits  as  much  as  the  .produce  of  a  fishery  is  the  fish.  But 
that  is  not  like  a  contract  for  the  hire  of  cows. 

Le  Blanc,  J.  In  the  former  cases  the  Court  held  that  the  renting  of  a 
dairy  with  land  which  was  of  the  annual  value  of  10/.  was  the  same  as  rent- 
ing land  of  that  value,  the  produce  whereof  was  to  be  taken  by  the  cows(l). 
But  that  is  not  like  a  contract  for  the  hire  of  cows  with  the  use  of  land  under 
the  value  of  lOZ.  a-year.  With  respect  to  other  cases,  where  the  value  of 
land  has  been  raised  to  that  amount  by  things  erected  upon  it,  the  Court  has 
resisted  the  attempt  to  separate  the  value  of  the  land  from  that  of  the  erep- 
tipns  attached  to  it.  Such  seems  to  have  been  the  case  in  R.  v.  North  Bed' 
hum.  But  that  difiers  greatly  from  the  present  case,  where  the  renting  is  of 
cows  which  are  not  annexed  to  the  land. 

Order  of  Sessions  quashed. 


The  King  v.  Macleod. 

2  East,  802.    Feb.  6,  1802.. 
A  dafirodant  m  a  enmn  proHoatioii  cannot  carry  dawn  tbe  «Mt  pruu  raeord  to  trial  by 


THE  defendant  was  in. custody  in  execution  of  several  sentences  for  mis- 
demeanors, of  which  he  had  been  convicted  ;  and  had  pleaded  not  guilty  to 
an  information  filed  against  him  by  the  Attorney-General  for  a  libel,,  in  which 
notice  of  trial  had  been  given  on  the  part  of  the  Crowii  to  the  defendant  sev- 
eral terms  ago,  which  had  been  renewed  at  several  intermediate  sittings. 
Whereupon  on  a  former  day  of  this  term 

Scott  moved  for  a  rule  (in  substance)  calling  on  Mr.  Attorney- Cteneral  to 
shew  cause  why  a  day  should  not  be  peremptorily  fixed  for  the  trial  of  this 
inibmlation.  This  motion  was  grounded  on  a  long  afiidavit  of  the  defendant^ 
stating  the  several  stages  of  the  proceedings  which  had  hitherto  been  had, 
find  the  difierent  notices  of  trial  given ;  and  complainiVig  of  the  hardship,  ex- 

^    (1).  Vide  The  JRng  v.  HoUingUm,  8  East  118.    TJa  Kingy.  TIU  InhoMtantB  ^  SUk^ 
upofi-TVenMO  East  4M. 
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pence,  and  Testation  which  he  had  thereby  sustained.  And  the  rale  wai 
framed  upon  whit  is  stated  to  have  been  said  by  the  Court  in  the  report  in  0 
Mod.  247,  in  the  case  of  The  Qfieen  v.  Sir  Jacob  Banks  ;  «'  that  in  all  in- 
*'  dictments  or  informations  here,  &;c.  the  defendant  has  no  other  way  to  hasten 
'*  on  his  trial  but  by  application  to  the  Court ;  who,  upon  hearing  the  reasons 
"  of  Mr.  Attorney-General,  will  as  they  see  occasion,  either  give  him  further 
^  time,  or  fix  him  a  day  peremptorily  for  the  trial,  or  give  the  defendant  leave 
**  to  bring  it  on  himself."  And  at  the  same  time  Scott  said,  there  might  be 
great  doubt  as  to  the  authority  of  the  decision  in  Rex  v.  Dyde,  7  Term  Rep. 
o61,  that  a  defendant  could  jiot  carry  down  (he  nisi  prius  record  to  trial  by 
proviso  in  a  case  where  the  King  was  party,  which  he  said  was  not  warranted 
by  the  authorities  referred  to  in  the  report  of  the  case. 

The  Court,  (after  cbnsulling  the  officers  of  the  crown-offlce)  said,  that  there 
was  no  instance  of  such  a  rule  as  that  now  prayed  for  having  ever  been  grant- 
ed. That  what  was  said  in  the  report  of  Sex  v.  Sir  Jacob  Banh  in  6  Mod. 
must  be  understood  as  referring  to  trials  at  bar.  That  it  did  not  occur  to  them 
how  this  Court  could  exercise  a  jurisdiction  over  the  Judge  presiding  in  the 
Court  at  rUsi  prius,  before  whom  the  nisi  prius  record  would  be,  so  as  to 
govern  his  discretion  as  to  the  particular  day  when  the  information  in  questiot;^ 
should  be  tried.  That  if  the  defendant  first  shewed  any  ground  to  the  Couit 
for  directing  a  trial  atlnr.  It  would  be  afterwards  competent  to  him  to  move 
the  Court  to  fix  a  particular  day  for  it,  as  they  might  regulate  the  method  of 
their  own  proceedings.  But  that  if  the  defendant  were  not  inclined  to  adopt 
this,  which  occurred  to  them  as  the  only  mode  by  which  he  could  obtain  the 
object  which  he  pressed  for;  and  his  counsel  really  meant  to  contend  that  the 
point  ruled  in  the  case  of  The  King  y.  Dyde  was  not  law»  (which  w^s  however 
recommended  to  his  re-consideration)  they  would  grant  a  rule  to  shew  cause 
why  the  defendant  should  not  be  at  liberty  to  proceed '  to  trial  by  proviso*  at 
the  sittings  at  niki  prius  after  this  term. 

The  defendant's  counsel  assenting  to  accept  the  rule  in  this  form,  it  was  ac- 
cord inglv  granted. 

The  Attorney-General  and  Garrow  now  shewed  cause  against  the  rule ; 
and  after  going  at  length  into  the  reasons  which  had  induced  the  postponement 
of  the  trial  from  time  to  time,  some  of  which  had  originiated  with  the  defend- 
ant himself,  and  all  of  them  accounting  satisfactorily  for  the  delay  which  had 
arisen,  se  as  to  do  away  any  imputation  of  wilfulness,  or  intention  to  harrasa 
the  defendant;  they  were  proceeding  to  support  the  authority  of  the  decision 
in  Rex  v.  Dyde,  which  was  in  point  against  the  present  application ;  when  the 
Court  said,  that  it  lay  upon  the  defendant's  counsel  to  disprove  that  authority. 
They  therefore  concluded  by  observing  shortly,  that  the  very  report  referred 
to  in  6  Mod.  247,  of  Sir  Jacob  Banks's  ca8e(a),  stated  that  there  could  not  be 
a  trial  by  proviso  in  the  King's  case,  because  there  could  be  no  laches  imputed 
to  him  :  and  tjiat  the  rest  of  what  was  there  stated  had  already  received  an 
answer  from  the  Court.  That  the  authority  of  Re!t  v.  Dyde  was  also  sup- 
ported by  2  Hawk.  c.  41,  s.  10,  as  Well  as  by  2  Inst.  424 

Sooti  in  support  of-  the  rule  (being  desired  by  the  Court  to  confine  himself 
to  the  question,  whether  they  had  authority  to  permit  the  defendant  to  carry 
down  tne  record  to  trial  by  provisa,  in  a  case  where  the  Crown  was  prosecu- 
tor), contended,  that  an  information  by  the  Attorney-General  ex  ojJuAo,  was, 
when  filed,  subjected  to  the  general  jurisdiction  of  the  Court  in  every  respect, 
th6  same  as  any  other  proceeding ;  and  that  it  was  part  of  the  essential  con- 
stitution of  the  Court  that  they  should  have  power  to  direct  the  form  and  maa- 
ner  of  proceeding  to  trial  in  such  way  as  would  best  promote  the  ends  of  jus- 
tice, and  prevent  oppression  on  the  defendant  In  d  Com.  D^.  InforrMXiof^ 
D.  4.  it  appears,  diat  an  information  filed  by  the  Attomey-Genefal  may  be 

(0)  Reported  abe  io  2  U.  Eaym.  lOeS.    1  8dk..e62.  and  11  Mod.  St. 
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quashed  by  die  Court  upon  cause  shewn  ;  for  which  is  cited  Founiain^s  case, 
1  Sid.  152.  It  follows  then,  that  if  the  Court  may  quash  the  information  al- 
together, they  may  direct  when  it  shall  bejried  in  the  sfime  manner -as  in 
other  informations  at  the  suit  of  private  prosecutors.  The  case  of  R.  v.  Dydef 
7  Term  Bep.  661,  was  the  first  direct  judgment  on  the  point :  it  passed  with- 
out argument,  and  is  not  warranted  by  any  precedent.  The. only  authorities 
referr^  to  are  those  of  Sir  Jacob  Banks*^  case,  6  Mod.  247,  and  2  Inst.  424. 
In  the  first,  the  only  question  before  the  Court  was,  Whether  there  should  be 
a  new  trial,  the  first  having  been  had  by  surprize  on  the  prosecutor  :  which 
'  was  accordingly  granted.  The  indictment  there,  which  was  originally  found 
at  the  Sessions,  had  been  removed  hither  by  certiorari  at  the  instance  of  the 
prosecutor,  who  was  a  private  person,  and  who  had  made  no  default  before 
trial.  Now,  in  no  case  can  a  defendant  carry  down  a  record  to  trial  by  pro- 
viso, till  the  prosecutor  or  plain tifif  has  made  default  at  one  trial.  Whatever 
therefore  was  said  as  to  the  inability  of  a  defendant  to  do  this  in  a  prosecution 
at  the  suit  of  the  Crown  was  an  obiter  dictum.  But  if  that  were  entitled  to 
consideration,  the >  same  consideration  is  also  due  to  what  was  also  said,  that 
the  Court  upon  application  of  th^  defendant  would,  if  they  saw  occasion,  fix 
him  a  day  peremptorily  for  the  trial,  or  give  him  leave  to  bring  it  on  himself. 
Then  as  to  the  other  authority  relied  on  in  2  Inst.  424,  it  has  no  relation  what- 
ever to  trials  by  proviso ;  but -merely  states  that  a  writ  of  nisi  prius  shall-  not 
he  granted  where  the  King  is  party,  without  a  special  warrant  froni  him,  or 
the  assent  of  his  Attorney-General. 
-  Grose,  J.  The  trial  by  proviso(a)  it  is  well  known  wns  given  in  order 

(a)  The  trial  by  prov'wo  takes  its  name  from  a  claose  in  the  distringeu,  which  provides^ 
that  if  two  writs  come  to  the  sheriiT  he  shall  oolj^ezecute  and  return  one  of  them.  Vide  2 
Tide's  Prac.  686,  cites  2  Lit.  P.  R.  612.  617,  that  is,  if  two  writs  come  to  the  sheriff  m  the 
mme  causey  (the  one  behig  supposed  to  be  delivered  on  the  part  of  the  plaintiff,  the  other  oo 
the  part  of  the  defendant,)  he  shall  sammon  hot  one  jnry  for  the  trial  of  the  issue.  Trial 
per  Pais,  71^  Bat  the  trial  shall  in  all  cases  be  by  the  plaintiff's  record,  if  he  enter  it  in 
time. '  Tidd's  Prae.  ib.  In  no  cases  is  the  trial  by  proviso  grantable  to  the  defendant  aniess 
there  has  been  laches  in  the  plaintiff,  Dy.  216.  b.  Stanndf  P.  C.  165,  eicept  in  cases  where 
the  defendant  is  an  actor,  as  in  replevin,  prohibition,  and  qocre  tmpedit.  iM.  and  2  Hawk, 
di.  41.  B.  10.  I  do  not  fiAd  it  any  where  stated  -how  soon  after  the  stat  of  Westro.  2.  c.  80. 
(18  Ed.  1.),  which  gave  the  writ  of  nisi  pHtis,  as  it  has  been  long  called,  (2  Inst.  424,)  the 
practice  of  trial  by  proviso  provailed.  By  th'i  stat.  2  Ed.  8  c.  16,  it  was^nacted,  that  inqnests 
>  in  plea  of  land  shoald  be  taken  as  well  at  the  request  of  the  tenant  as  of  the  demandatit.  In  the 
8H.  tf,it  was  resolved  by  the  coort;  on  complaint  of  the  defendant,  that  the  plaintiff  had  kept 
back  the  writ  so  that  the  sheriff  coald  not  serve  the  jury  with  process,  and  both  of  them  shonid 
have  writs,  with  a  proviso  that  the  sheriff  shoald  only  ezecote  one  of  them.  8  Hen.  6.  Bro. 
Process;  pi  66^  The  practice  is  also  recognized  in  several  cases  in  the  year-books.  Temp. 
Hen.  7,  cited  in  Stannford*s  P.  C.  156,  and  by  the  stat.  7  &  8  W.  8.  c.  82,  which  enacts, 
**  That  if  any  defendant  or  tenant  in  any  action  depending  in  any  of  the  said  courts  (i.  e.  of 
'*  Weetmiruter),  khtill  be  minded  to  brkigto  trial  any  issue  joined  aguinst  htm,  token  by  the 
**  cotirse  fit  any  sf  the^aid  eourlt  he  may  lattfvlly  d0  the  tame  by  proviso;  such  defendant 
«  or  tenant  shall  or  may,  of  the  issuable  term  nezt  preceding  such  intended  trial  to  be  had  at 
"  the  next  assizes,  sue  out  a  new  venire  facia*  to  the  sheriff  in  form  aforesakl  hy  pro- 
'*  vttfo,'*  &c.  All  the  books  before  referred  to  which  touch  on  that  branch  of  the  subject 
which  wds  in  judgment  in  the  principal  case,  and  other  authorities,  agree  that  there  can  be 
no  trial  by  proviso  against  the  king,  (aniess  by  bia  special  warrant,  or  the  assent  of  his  attor- 
ney-generaly  Fitz.  B.  R.  241.)  because  no  laches  canj  be  imputed  tobim.  Whether  this  rule 
applies  as  well  to  private  prosecutors  is  not  universally  agreed.  An  anonymoos  case  in  1  Sid. 
816,  says,  that  the  court  held  that  the  defendant  in  an  indictment  for  perjurv  miffht.  try  the 
issue  by  proviso,  if  the  prosecutor  would  not  try  it.  And  such  t  am  informed  is  the  prevail- 
ing practice  in  the  Crown-office  in  the  case  of  private  prosecotors  making  one  default  in  not 
proceeding  to  trial.  For  in  truth,  the  king  is  no  otherwise  interested  in  the  indictment 
than  in  pomt  of  common  justice.  8  Salk.  862.  Yet  it  is  to  be  observed,  that  the  general  au- 
thorities referred  to  speak  in  general  terms  of  there  being  no  trial  by  proviso  where  the.  king 
is  party,  without  diHtioguishiog  between  publk:  and  prlvatei  prosecotioos.  To  which  may  be 
added,  1  Ventr.  816.  and  1  Keb.  196,  and  It  was  once  doubted  in  the  case  of  a  qui  tarn  infor- 
mation, becaoae  the  <}ueen  was  quodam  modo  a  party  to  the  suit.  2  Leon.  110.  Perhaps  it 
may  be  thought  that  mdependent  of  any  question  wbksh  may  arise  upon  the  ancient  practice 
of  ihe  eonrt  since  the  stat  of  Westm.  2.  in  this  respect,  tbe  present  practice  of  the  (^rown-of- 
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to  prevent  defendants  from  being  oppressed  by  the  laches  of  plaintiffs ;  and  if 
the  defendant  could  have  shewn .  nunself  entitled  to  it,  we  snould  not  with- 
hold from  him  his  right ;  for  Judges  as  well  all  others  are  interested  that  every 
thing  should  be  done  according  to  law :  but  if  the  law  does  not  authorize  us 
to  grant  what  is  prayed  for,  we  cannot  usurp  that  power.  Now  Lord  Coke  in 
his  Comment  on  the  Statute  of  Westmimter  2.«  granting  the  writ  of  niH  pri" 
us,  says,  that  a  Tusi  prius  shall  not  be  granted  where  the  King  is  party,  or 
where  the  matter  toucheth  the  right  of  the  King,  without  his  special  warrant, 
or  the  assent  of  his .  Attomey^eneral.  This  is  founded  on  tne  known  rule, 
that  no  laches  can  be  imputed  to  the  King.  And  no  other  law  has  givei}  the 
defendant  this  privilege.  The  same  doctrine  is  corroborated  by  what  was  said 
hy  the  court  in  Bex  v.  Sir  Jacop  Banks,  that  there  could  be  ^o  trial  by  provi- 
so against  the  Crown :  for  which  Powell,  J.  gave  the  reason,  2  Ld.  Say.  1083, 
I  have  before  assigned ;  because  a  proviso  implied  laches,  which  could  not  be 
in  the  Crown.  Then  came  the  case  of  The  King  v.  Dyde,  which  is  an  ex- 
press authority  in  point.  It  is  said,  that  that  case  nassed  without  argument : 
out  considering  the  character  and  talents  of  the  aigfendant's  counsel  iii  that 
case,  it  cannot  be  supposed  that  he  would  not  have  argued  the  point  if  he  had 
thought  it  tenable  :  and  it  is  too  much  now  to  contend  against  the  authority  of 
the  case,  as  not  having  been  resist^,  when  the  matter  was  thought  even  by 
the  defendant's  counsel  to  be  too  clear  for  argument.  And  even  now  thai  the 
question  has  undergone  revision, sM>t  a  single  authority  has  been  produced  in 
support  of  the  rule.  Nor  can  I  find  airy  case  where  a  defendant  has  taken 
down  the  record  to  trial  by  proviso  as  against  the  Crown.  In  saying  so,  I  do 
not  mean  to  be  uaderstood  to  include  the  case  of  prosecutions  at  the  suit  of 
private  persons  ;  those  may  admit  of  a  different  consideration  :  hut  I  believe 
no  such  case  ever  existed  where  the  Crown  was  the  real  prosecutor.  It  is  un- 
necessary to  enter  into  the  particular  merits  of  this  case,  ot  the  complaint  of 
oppression  on  the  part  of  the  defendant.  What  has  been  said  by  Mr.  Attor^ 
neypGeneral  is  perfect] v  satisfactory  on  that  head.  It  is  sufficient  to  observe, 
that  we  cannot  grant  the  remedy  prayed  for.  There  is,  however,  a  reme- 
dy(a)  which  the  law  and  the  books  point  out  to  the  defendant,  if  he  can  shew  a 
case  of  grievance  to  the  Court  to  entitle  himself  to  it.  But  whatever  personal 
inconvenience  he  may  have  suffered  by  the  delay,  we  have  no  authority  to 
give  him  redress  by  this  mod^e. 

Lawrence,  J.  This  is  a  dry  question  of  law  as  to  the  practice  in  these 
cases  :  we  cannot  alter  the  law;  we  can  only  pronounce  what  we  find  it  to  be. 
For  this  purpose  we  cannot  do  better  than  look  to  the  opinions  of  our  prede- 
cessors, and  particularly  to  What  was  said  by  Lord  Holt  in  Sir  Jocop  Banks*s 
case,  which  is  very  clearly  reported  in  Salk.  652.  "  That  in  civil  actions  the 
defendant  cannot  carry  down  a  cause  by  proviso  till  there  be  a  laches  in  the 
plaintiff,  except  in  causes  where  the  de^ndant  acts  as  a  plaintiff,  as  in  replev- 
in, &c.  That  there  can  be  no  trial  by  proviso  in  a  cause  of  the  Crown,  be- 
cause there  can  be  no  default  nor  lacnes  :  nor  can  the  crown  be  compelled  to 
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fice  may  in  part  be  referred  to  the  sUtatea  6  W.  &  M.  c.  11.  aod  8  &  9  W.  8.  c.  38,  which 
direct,  that  do  iodictment  or  preaentmuot  foand  at  the  qnarter  aeflaiona  ahall  be  removed  mto 
thia  conrt  bj  certiorari  at  the  inatance  of  a  defendant,  until  he  ahall  have  entered  inta  re- 
cognizatoce,  &c.  in  a  certain  aam  to  appear  and  plead  in  B.  R.,  and  at  faia  own  coata  and 
CMrpea  to  eatue  and  procure  the  i^$uejoin£d  therein  to  be  tried  at  the  next  aeiitet  after  $uch 
certiorari  returnable^  ^C'  or  at  the  aittinga,  Arc.  if  the  court  of  B.  It.  shall  not  appoint  any 
other  time  for  the  trial  thereof ^  tfC,  Bnl  theae  atatutes  will  not  aolve  the  difficalty;  for  they 
relate  only  to  indictmenta  removed  at  the  instance  of  defendants,  where  the  record  ia  made 
up  by  them  (not  by  proviao,  bnt  porraaot  to  the  recognhsance,)  withont  any  lachea  having oc- 
cnrred  in  the  proaecntor.  And  the  atatatea  have  no  relation  to  informationa  or  indictments 
removed  by  the  proaecntor,  where  afler  one  default  by  him  the  defendant  roakea  op  the  re- 
cord by  proviao.  At  any  rate,  however,  it  aeema  that  in  all  caaea  the  attomej^-generara  war- 
rant is  neceamry  for  the  trial  at  nisi  prius;  (Salk.  662.)  which,  aa  it  ia  aaid,  impliea  the  coo- 
lent  of  the  crown  to  trv  the  canae  in  the  country. 
ia)  Tbit  wis  probably  in  allnmi  to  a  trial  at  bar. 
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try  BXty  cause  by  niii  pritu :  and  therefbte,  evefy  eausd  of  the  Cirown  in  Ais 
Court  must  be  tried  at  bar,  unless  the  Attotoey-Oenetal  allows  a  warrant  of 
mti  pritiilwhkk  impliee  his  consent  to  try  the  cause  in  theeoitnty.*'  So  it  is 
Sciid  ail  through  the  books,  that  there  can  be  no  trial  by  f^ronso  against  thid 
Crown  ;  because  the  only  foundation  for  such  a  trial  is  laches  in  the  other 
party,  which  cannot  be  imputed  to  the  Crown.  When  this  matter  was  first 
moved  in  Court,  we  referred  the  defendant's  counsel  to  the  case  of  The  King 
y.  Dyde^  to  shew  that  he  could  not  have  the  relief  he  prayed  in  this  form.  In 
consequence  of  which  another  motion  was  substituded  in  lieu  itj  so  strange 
and  unprecedented,  that  the  Court  would  not  feveh  grant  him  u -rule  to  shew 
cause  :  then  he  reverted  back  to  the  present  motion,  upon  a  suggestion  that 
the  case  of  The  King  v.  Dyde  was  decided  without  considemtion.  But  it  is 
an  odd  argument  for  lessening  the  authority  of  a  case,  that  one  of  the  imost 
able  advocates  at  thq  bar  thought  the  point  too  clear  for  ailment. 

Le  Blanc,  J.  This  is  an  application  for  a  tiial  by  proviso.  Now  a  trial 
by  proviso  i«  not  a  matter  in  the  discretion  of  the  Court  to  gtant  or  refuse  ac« 
cording  to  the  particular  circumstances  of  the  case.  Therefore,  it  is  not  an 
application  to  our  discretion.  But  where  a  party  is  Entitled  to  it,  he  has  it  of 
course  without  an  application  to  the  Court. .  The  first  motion  which  was  made 
in  this  case  for  the  ^xing  a  particular  day  for  the  trial  of  this  information ' 
could 'not  be  granted ;  because  this  Court  cannot  order  what  shall  be  done  be- 
fore the  Judge  of  nisi  prius.  For  it  would  be  nugatory  to  make  an  order  for 
the  trial  of  the  information  on  a  particular  day,  when  perhaps  the  prosecutor 
might  not  think  proper  to  carry  down  the  record.  Then  as  to  the  present  mo- 
tion, there  can  be  no  trial  by  proviso  in  a  case  like  the  present,  because  there 
can  be  no  laches  imputed  to  the  Crown.  If  no  instance  can  be  produced  of  a 
trial  by  proviso  in  a  Crown  prosecution,  that  of  itself  is  a  strong  argument 
that  none  can  be  had.  Bdt  it  does  not  rest  on  that  negative  argument ;  for  in 
the  case  of  Sir  Jacob  Banks  it  was  expressly  said,  that  it  could  hot  be  granted : 
and  when  the  question  was  afi^ain  brought  forward  in  Bex  v.  Dyae,  it  was  con- 
sidered to  be  so  ckar  and  well  settled  by  a  counsel  of  great  eminence  at  the 
bur,  that  it  was  g^iven  tip  without  dispute.  Then  where  no  instance  can  be 
produced  of  such  a  trial,  and  it  was  holden  in  The  King  v.  Sir  Jacob  Banks 
that  it  could  not  be  granted,  and  the  point  was  abaudohed  as  untenable  in  The 
King  V.  DydCj  it  would  be  too  much  for  us  to  grant  it  against  all  the  weight 
of  authority. 

Rule  discharged, 


Shepherd,  Executor,  &c.  v.  Johnson. 

2  Eait,  811.    Feb.  6, 1808. 

Id  estimating  the  mearare  of  damaget  in  an  action  for  breach  of  an  engaMment  to  replace 
■took  on  a  given  day,  it  is  not  enough  to  take  the  valae  of  the  stock  on  that  day,  if  it  hkve 
risen  in  the  mean  time;  bat  the  highest  valae  as  it  stood  at  the  time  of  the  trial;  there  be- 
in^  lio  offer  of  the  defendant  to  replace  it  in  the  intermediate  time  while  the  market  wtm 
rismg. 

TI)IS  was  a  writ  of  inquiry  to  assess  damages  on  a  bond  given  by  the  de- 
fendant, conditioned  that  his  co-obligor  should  replace  a  certain  quantity  of 
stock  which  the  testator  had  lent  him,  and  which  was  to  be  replaced  on  the  1st 
of  August^  1799.  At  the  trial  before  Le  Blanc,  J.  at  the  sittings  in  term  at 
Westminster^  the  only  question  was,  Whether  the  damages  should  be  calculat- 
ed at  1  133Z.  ISff.  6d.  the  price  of  the  stock  on  the  1st  of  August  when  it  was 
to  be  replaced ;  or  at  1224Z.  Is,  the  price  of  the  stock  on  the  day  of  the  trial ; 
the  value  of  the  stock  having  risen  so  much  in  the  mean  time  ?  The  learned 
Judge  being  of  opinion,  that  as  the  agreement  had  been  broken,  and  the  stock 
never  replaced,  the  plaintiff  was  entitled  to  recovtf  the  larger  aum,  being  that 
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which  could  akne  indemnify  him  at  the  pTesetit  time:  And  Ae  verdict  was 
taken  accordingly  for  1224L  1m.,  with  leave  for  the  defendant  to  move  the 
Court  to  redooe  the  damages  to  11332.  18i.  6J,  if  they  were  of  opinion  that 
ihe  plaintiff  was 'not  entitled  to  recover  more. 

LktUddU  now  moved  for  a  role  to  that  eiiect ;  and  relerred  to  Ikaeh  v. 
Wofrrer^  2  Burr.  1010.  )  Stia.  406,  S.  C,  but  not  so  well  repoited;  and  San^ 
ders  V.  Hawkdey,  8  Term  Rep.  142,  where  the  damages  had  been  estimated 
by  the  price  of  the  stock  at  the  time  when  it  ought  to  have  been  ref4aced ; 
though  he  admitted,  that  in  the  latter  case  the  stock  had  fallen  in  value  befoie 
the  trial.  He  ako  mentioned  a  case  of  hherwood  v.  Seddon,  sittings  after 
liirh.  term  1800,  befoie  Lord  Kenyan;  where  in  an  action  on  a  bond  condi- 
tioned to  replace  stock  on  a  certain  day,  the  price  of  the  day  was  taken  as  the 
criterion  of  the  dunagee;  because  it  was  the  plaintiff  *s  own  fault  if  he  de- 
layed bringing  his  action  ujpon  the  default  of  the  defendant,  so  as  to  lose  the 
beisefit  of  the  subsequent  nse  of  the  stock.  And  he  urged  the  last  mentioned 
reason  as  an  argument  against  taking  the  price  of  the  stock  at  the  day  of  the 
trial  in  case  it  had  risen  in  the  mean  time ;  for  then,  after  a  default  once  made, 
it  would  be  in  the  plaintiff 'a  power,  either  by  hastening  or  delaying^  his  suit, 
to  take  advantage  of  the  rise  in  the  market,  without  any  risk  in  case  the  mar- 
ket fell. 

Gross,  I.  The  true  measure  of  damages  in  all  these  cases  is  that  which 
will  completely  indemnify  the  plaintiff  for  the  breach  of  the  engagement.  If 
the  defendant  neglect  to  replace  the  stock  at  the  day  appointed,  and  the  stock 
afterwards  rise  in  value,  the  plaintiff  can  only  be  indemnified  by  giving  him 
the  price  of  it  at  the  time  of  the  trial.  And  it' is  no  answer  to  say,  that  the 
defendant  may  be  prejudiced  by  the  {Aaintiff's  delaying  to  bring  bis  action ; 
for  it  is  his  own  &uh  that  he  does  not  perform  his  engagement  at  the  time ; 
or  he  may  replace  it  at  any  time  afterwards  so  as  to  avail  himself  of  a  rising 
market 

Lawrbncb,  J.  Suppose  a  bill  were  filed  in  equity  for  a  specific  perform- 
ance of  an  ai^reement  to  replace  stock  on  a  given  day,  which  had  not  been 
done  at  the  time ;  would  not  a  Court  of  Equity  compel  the  party  to  replace  it 
at  the  then  price  of  the  stock,  if  the  market  had  risen  in  the  mean  time? 

Ls  Blaho,  J.  of  the  same  opinion. 

Rule  refused(a)(l). 


The  King  t^.  The  Justices  of  Pembrokeihire, 

2Eait,218.    Feb.  9, 1802. 

By  ■.  19.  of  iltt  13  Geo.  8.  c  7S»  whore  oo  order  of  joeticet  haslieea  mode  for  etopping  op 
a  roed  Bnaypeal  ie.  given  to  'Mbe  perty  grieved  by  eny  raeb  order  or  proceedina,  &.e.  at 
*'  the  fieri  quarter  iemoiu  afltr  9uch  order  made  or  proceeding  tMd"  ke.  held  uwt  at  all 
events  an.appeal  to  the  wtmiaoM  nczc  after  the  actual  obetruction  of  the  road  wag  too  late  ; 
the  party  having  had  enfficient  notiek  of  the  order  in  time  to  have  appealed  lo  a  preceding 
1,  before  which  time  the  annreyora  ef  the  highwaya  had  begon  to  atop  ap  the  road. 


AT  the  general  quarter  sessions  of  the  peace  holden  for  the  county  of  Pern" 

(a>  The  aame  measare  of  damagea  waa  adopted  in  n  eaae  of  Pnynt  t.  JhirAct.  aittinga 
after  Mich.  T.  1799,  at  Wettm.  C.  B.  cor.  Ld.  Eldon.  [In  Gray  v.  The  Portland  Banh 
8  Mata  Rep.  864,  the  rale  of  damages  waa  held  to  ha  the  price  of  the  stock  at  the  time  U 
ehould  have  been  tranef erred  or  delivered  with  iotereat] 

(1)  [The  meaaare  of  damagea  baa  varied  somewhat.  In  M* Arthur  v.  Setforth^  2  Tsnnt. 
867«  it  waa  held  that  the  plaintiff,  m  an  action  for  net  replacing  stock,  oonid  select  either 
Uie  price  at  the  day  when  it  ooght  to  have  been  replaced,  or  that  at  the  day  of  trial;  hot  not 
the  highest  price  at  any  intermediate  day.  So,  Downee  v.  £aek^  I  Stark.  C.  8i&  But  in 
Jidrrtfon  v.  ffarrieon,  1  C.  &  P.  418,  it  waa  aaki  that  it  was  proper  to  take  the  price  at  the 
day  of  trie),  cr  the  day  pravkiaa.— W.] 
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hroke,  on  tlie  7th  of  October  1801,  Liady  Owen  moved  to  lodge  aa  appeal 
against  an  order  of  two  juatioes,  dated  the  2d  of  April  1801,  whereby  tney 
ordered  that  the  highway  in  the  parish  Of  St.  Mkkael^  Pembroke,  leading 
from  the  highway  from  the  town  of  Pembroke  to  the  village  of  Hodgston,  to 
the  new  highway  in  the  said  order  mentioned,  should  be  stopped  up :  on  an 
aUegation  mat  die  road  so  ordered  to  be  stopped  up  was  the  only  way  she  had 
from  her  house  to  a  certain  farm  belonging  to  her,  and  that  she  had  had  no  no- 
tice of  the  said  order  till  after  the  July  sessions  1801.  But  it  appearing  to 
Court  below,  that  the  said  order  was  made  by  the  two  iusticespn  the  2d  of  the 
April  1801,  and  returned  to  the  Sessions  and  recorded  on  the  16th  of  the 
same  month,  and  that  it  was  not  appealed  from  till  the  ^en  Michaelmat  ses- 
sions, they  refused  to  receive  the  appeal.  .Thereupon  in  Michaeltktu  term 
last  a  rule  was  obtained,^  calling  on  the  defendants  to  shew  cause  why  a  writ 
of  mandamus  should  not  issue,  commanding  them  at  the  next  general  quarter 
sessions  of*  the  peace  holden  for  the  said  county  to  receive,  proceed  upon, 
hear,  and  determine  the  said  appeal. 

The  affidavit  of  Mr.  Stokes  in  support  of  the  rule  stated,  that  on  the  17th 
of  July  last,  he  as  solicitor  for  the  estates  of  Lady  Owen  was  informed,  that 
certain  orders  had  been  made  for  diverting  one  road,  and  also  for  stopping  the 
road  in  question,  which  tended  much  to  her  injury.  That  on  the  20th  of 
Jidy,  he  examined  the  respective  roads  mentioned  in  the  orders :  that  he  pass- 
ed and  repassed  on  horseback  over  the  whole  of  the  road  in  question  directed 
to  be  stopped  up ;  and  that  the  same  was  not  in  any  way  stopped  up,  obstruct- 
ed, or  impeded  on  that  day ;  nor  did  it  appear  that  any  stopping  up  or  ob- 
struction had  been  made  upon  the  same.  That  the  quarter  sessions  were 
holden  on  the  15th  of  July,  and  that  the  deponent  was  informed  and  believed 
that  Lady  Otoen  had  not  by  herself  or  agents  any  notice  or  information  of 
such  orders  until  the  17th  of  that  month.  That  io  August  he  was  ioiformed, 
that  on  the  31st  of  /uZyiast,  the  surveyors  of  the  highways  for  the  parish  of 
St.  Michael  Pembroke,  bad  caused  a 'bank  to  be  raised  and  a  ditch  to  be  sunk 
across  the  road  in  question ;  and  thereupon  the  deponent  prepared,  and  served 
a  notice  of  appeal  for  the  Michaelmas  sessions  against  the  order  for  stopping 
up  the  same :  which  appeal  was  afterwards  rejected  bv  the  said  Court.  One 
of  the  orders  referred  to  by  the  affidavits'  was  an  order  by  two  magistrates, 
dated  2d  of  ilprtZ  1801,  for  diverting  a  certain  highway  between  Lamaston 
and  Pembroke,  and  turning  it  in  another  direction  more  commodious  for  the 
public ;  followed  by  a  certificate  of  the  same  magistrates,  that  the  new  road 
was  fit  for  use,  and  directing  the  old  way  to  be  stopped  up.  Another  order 
was  of  the  "^cume  dale  made  by  the  same,  for  stopping  up  a  cross  road  (the 
road  in  question)  leading  from  tne  old  to  the  new  highway.  Another  affidavit 
was  made  by  one  Morse,  stating  his  being  employed  by  one  of  the  surveyors 
of  the  highways  to  stop  up  the  road  in  question,  which  he  did  on  the  31st  of 
Jidy  aforesaid,  by  sinking  a  ditch  and  erecting  a  bank  across  it :  and  that 
previous  thereto  the  road  was  open  and  free  for  travelling; :  and  that  till  then 
there  was  no  stopping  up  or  obstruction  of  the  same,  to  £e  best  of  his  know- 
ledge and  belief. 

In  answer  to  the  rule,  it  was  sworn  by  the  magistrates  making  the  orders, 
that  by  a  mistake  the  order  made  by  them  for  the  use  of  the  surveyors  of  the 
highways  was  filed  at  the  quarter  sessions  on  the  15th  of  April  180 1,>  instead 
of  the  order  intended  to  be  so  filed  (though  in  substance  the  same :)  but  that 
the  mistake  was  rectified  a  few  days  after  those  sessions,  and  the  proper  order 
substituted  in  lieu  of  the  other.  That  the  orders  referred  to  were  for  more 
than  ten  days  prievous  to  the  said  last  Easter,  sessions  publicly  known  in  the 
parish  of  St,  Michael,  Pembroke,  and  directions  given  by  them  (the  magis- 
trates)  to  the  surveyors  of  the  highways  in  the  said  parish,  to  carry  the  same 
into  immediate  execution,  preparatory  steps  having  l^een  before  taken  for  that 
purpose.    That  they  did  not  believe  (for  reasons  stated  by  them),  that  Lady 
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Owen  sustained  any  injury  or  impediment  from  stopping  up,  the  road  in  ques- 
tion.  That  one  J.  M,  for  several  years  past  had  been  the  reputed  managing 
agent  or  bailiff  of  Lady  Owen,  and  resident  on  the  spot,  and  that  Mr.  Stokes 
resided  at  the  distance  of  twelve  miles  off:  that  Mr.  Stokes  was  present  at  the 
Easter  quarter  sessions,  when  the  order  in  question  was  so  filed  as  aforesaid, 
and  that  the  rolls  or  records  of  the  said 'court  were  kept  in  Jiis  office.  One 
of  the  surveyors  of  the  highways  also  swore  to  the  publicity  of  the  said  or- 
ders in  the  parish,  and  that  he  received  them  ten  days  previous  to  the  Easter 
Sessions  on  the  15th  of  April.  And  several  labourers,  who  were  employed 
upon  the  roads  by  the  surveyors,  deposed,  that  on  and  before  the  2d  of  April 
1801,  they  were  so  employed  to  turn  the  old  and  make  the  new'  highway 
mentioned  in  one  of  the  orders,  and  also  to  stop  up  the  old  highway  and  cross- 
way  in  question.  That  while  they  were  turning  the  old  highway  tep  days 
before  the  15th  of  April,  /.  M,  the  domestic  servant  and  managing  agent  of 
J^ady  Owen,  in  company  with  a  certain  tenant  of  hers,  came  up  to  them  an& 
inquired  what  they  were  doing,  to  which  they  answered,  that  they  were  em- 
ployed by  the  surveyors  of  the  highways  of  the  parish  to  turn  the  .old  and 
make  the  new  road  (before  mentioned),  and  were  also  directed  to  stop  up  the 
highway  in  i|uestion.  On  which  J,  M.  then  informed  him,  that  if  they  stop- 
ped up  the  said  highway,  he  had  orders  from  Lady  Otven  to  send  men  to  pull 
down  the  obstruction  as  doofi  as  it  was  made.  That  some  short  time  before 
JtUy  last,  the  surveyors  again  ordered  them  (the.  labour^rs)  to  sto^  up  the 
road  in  question,  which  they  accordingly  did  by  making  a  fence  or  frith  across 
the  same  several  days  before  the  15th  of  July,  when  the  Sessions  were  hol- 
den ;  which  frith  or  fence  continued  to  r^mam  across  and  obstruct  the  said 
way  for  several  days,  but  was  afterwards  torn  down  by  persons  unknown ; 
and  afterwards  again  made  up  by  Morse  before  mentioned :  that  the  fact  of 
auch  employment  of  labourers  for  that  purpose  by  the  surveyors  was  publicly 
well  known  in  the  parish  of  St.  Michael,  as  they  worked  there  for  six  days. 

The  Stat.  13  Geo.  3.  c.  78.  s.  19,  enacts,  **  that  where  (in  the  cases  therein 
*'  mentioned)^,  any  highway,  kc.  shall  be  so  ordered  to  be  stopped  up  or  in- 
"  closed,  it  shall  and  may  be  lawful  for  an^  person  injured  or  aggrieved  by 
"  any  such  order  or  proceeding,  or  by  the  inclosure  of  any  road  or  highway, 
**  by  virtue  of  any  inquisition  upon  a  writ  of  ad  quod  damnum,  to  make  his 
^  complaint  thereof  by  appeal  to  the  justices  of  the  peace,  o^  the  next  Quarter 
"  sessions,  &c.  after  stich  order  made  or  proceeding  had,  as  aforesaid,  upon 
''  giving  ten  days  notice  in  writing  of  such  appeal  to  the  surveyor  and  party 
**  interested  in  such  inclosure,  if  there  shall  be  sufficient  time  for. such  pur- 
**  pose :  if  not,  such  appeal  may  be  made  upon  the  like  notice  to  the  next^sub- 
**  sequent  Quarter  sessions,  Snc.  which  courts  of  Quarter  sessions  are  authpr- 
^'ized  to  hear  and  finally  determine  such  appeal.  And  if  no  such  appeal  be 
**  made,  or  being  made,  such  order  and  proceedings  shall  be  confirmed  by  the 
**  said  court,  the  said  inclosures  may  be  made,  and  the  ways  stopped,  and  the 
'*  proceedings  thereupon  shall  be  binding  and  conclusive  to  all  persons  whom- 
«*  soever,"  &c. 

Erskine  and  Wigley  shewed  cause  against  the  rule ;  and  relied  on  the 
words  of  the  act  as  conclusive,  that  the  appeal  must  be  lodged  a  the  next 
Quarter  sessions  after  the  order  made,  provided  there  be  time  to  give  notice, 
otherwise  at  the  ensuing  Quarter  sessions ;  and  therefore  no  subsequent  Quar- 
ter sessions  can  take  congnizance  of  it.  Then  waiving  the  (question  whether 
the  appeal  might  not  have  been  preferred  at  the  Easter  sessions,  at  any  rate 
it  could  not  be  deferred  beyond  the  July  sessions ;  the  order  having  been  for- 
mally recorded  immediately  after  the  Easter  sessions,  though  in  substance 
made  and  lodged  before ;  and  there  having  been  as  much  publicity  in  it  as  the 
subject  matter  would  admit  of,  so  that  the  party  aggrieved  could  not  compiaio 
of  Seine  surprised.  That  several  days  before  the  15th  of  July,  when  the 
Vol.  I.     *^  55 
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Sessions  were  holden,  the  road  had  been  actually  obstructed,  though  the  ob* 
8tructk>n  was  aflerwaids  wrongfully  renioved  by  persons  unknown. 

GibbSj  Dauncey  and  Dnrd^  centra.  The  appeal  is  given  to  the  party  injured 
or  aggrieved ;  but  until  the  old  road  be  actually  obstructed  the  mere  order 
works  no  grievance  or  injury  to  any  one  :  therefore  the  true  construction  of 
the  act  mast  be  to  give  the  appeal  to  the  next.  Quarter  sessioiis  after  the  griev- 
ance or  injury  sustained.  For  otherwise  an  order  may  be  obtained  behind 
the  back  of  the  party  interested,  of  which  he  may  have  no  notice  till  after  the 
next  Sessions  in  fact  have  passed,  when  according  to  the  construction  contend- 
ed for,  he  would  be  concluded,  without  any  opportunity  of  having  his  com- 
plaint heard :  but  it  cannot  be  intended  that  the  legislature  meant  any  thing 
so  illusory  and  unjust.  The  words  of  the  act  are,  "  after  such  order  made  or 
proceeding  had"  The  word  proceedings  then,  must  mean  proceeding  mider 
the  order  ;  for  it  has  no  reference  to  any  other  antecedent  matter.  Now  the 
road  was  not  effectually  obstructed  till  the  31st  of  July  ;  and  the  appeal  was 
made  to  the  Michaelmas  sessions,  which  were  the  next  in  point  of  time :  at 
most,  there  was  only  an  ineffectual  obstraction  a  few  days  before  the  July  ses- 
sions, which  in  no  event  would  be  sufficient  to  conclude  the  party  aggrieved, 
as  it  does  not  appear  to  have  been  ten  days  previous,  so  as  toetiable  her  to  give 
the  notice  required  by  the  act ;  in  which  case  the  appeal  must  be  made  at  the 
nelt  following  sessions.  In  Bex  v.  The  Justices  of  Staffordshire^  7  Term  Rep. 
81,  the  Court  seemed  to  think  that  the  question  as  to  the  time  of  appeal  turned 
upon  the  time  of  receiving  notice  of  the  order.  But  it  was  not  necessa^ry  to  de- 
cide the  point  in  that  case,  asf  at  any  rate  the  party  applying  for  the  mandumtu 
to  the  Sessions  to  receive  his  appeal  was  not  entitled  to  it,  for  want  of  ten  days 
previous  jiotice  of  appeal.  In  other  cases,  the  construction  of  similar  words 
m  acts  of  Parliament  has  been  holden  to  be  the  next  possible  Sessions  after 
notice,  as  in  case  of  orders  of  removal.  Rex  v.  "The  Justices  of  the  East  Rid' 
ing  of  Yorkshire,  Dougl.  192.  And  there,  too,  the  time  of  appeal  is  reckoned 
'  from  the  execution,  and  not  from  the  inakinof  of  the  drder ;  though  the  words 
of  the  act  13  &  14  Car.  2  c.  12,  are  generaT(a).  So  the  time  for  appeialing 
against  a  poor  rate  is  reckoned  from  the  publication (&),  and  not  from  the  mak- 
ing of  the  ratfe. 

Grose,  J.  This  is  an  application  for  a  mandamus  to  the  Quarter  sessions 
to  receive  and  hear  an  appeal  against  an  order  of  Justices  for  stopping  up  a 
certain  road ;  and,  the  question  is,  Whether  the  time  for  appealing  were  ex- 
pired when  the  application  was  made  to  the  court  below?  whether,  according 
to  the  true  consrtruciion  of  the  statute  giving  the  appeal,  the  appeal  be  given 
to  the  next  sessions  after  the  order  made,  as  contended  on  the  one  hand  ;  or 
to  the  next  sessions  after  the  party  is  aggrieved,  as  contended  on  the  other 
hand  ;  it  is  unnecessary  for  us  to  determine :  though  I  must  observe,  that  th6 
words  of  the  act  are  very  strong,  that  the  appeal  shall  be  made  to  the  next 
sessions  *^  after  such  order  made"  &c.  There  are,  however,  other  words  upon 
which  stress  has  been  laid.  But  at  any  ratp,  I  am  satisfied  that  in  this  in- 
stance the  appeal  was  not  made  to  the  next  sessions  after  the  party  was  ag- 
grieved. The  order  of  Justices  was  made  on  the  2d  of  April ;  and  so  noto- 
rious was  it,  that  ten  days  before  the  Easter  sessions  the  labourers  employed 
upon  the  road  had- a  conversation  with  the  managing  servant  of  Lady  Chffen 
about  the  stopping  up  of  this  very  road  ;  and  he  threatened  what  she  would 
do  if  it  were  stopped  up.  No  affidavit  has  been  made  by  Lady  Ovien  herself, 
to  deny  that  she  had  notice ;  and  therefore  we  must  presume  that  she  had  notice 
of  all  that  was  doings  at  that  time.     Then  again,  some  short  time  before  July 

(a)  Sect.  2.  **^AH  each  peraons  wh6  think  them§elv69  aggri€V€d  by  anveuch  judgmeni 
**  of  the  said  two  joittoes  may  appeal,  &e.  at  the  next  Qoarter  aeesibiM,*'  &e. 

(6)  Rex  V  Mieklefield^  Cald.  512.  and  vide  R.  v.  Atkint,  4  Term  Rep.  14,  and  R.  v. 
Stanley,  Cald.  172. 
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the  same  persons  had  further  orders  from  the  surveyors  of  the  highways  to 
atop  up  the  road  in  question  :  which  was  accordingly  done  several  days  before 
the  Ju^  sessions,  by  making  a  fence  across  it.  No  appeal,  however,  was 
made  till  the  Michaelmas  sessions  following ;  which  cannot  be  considered  as 
appeal  to  the  sesssions  next  after  the  party  was  aggried.  Her  own  family 
considered  her  as  aggrieved  by  the  tirder  long  before.  Under  these  circum- 
stances it  would  be  two  much  to  let  the  mandamtis  go,  even  if  there  were  any 
doubt  whether  she  herself  had  had  notice  till  after  the  July  sessional  But  if 
it  were  necessary  to  give  an  .opinion  on  that  pointi  it  would  be  that  she  had 
notice  of  all  that  had  been  don^  before :  and  then,  according  to  every  fair  con- 
struction of  the  statute,  the  time  for  appealing  was  passed. 

Lawrence,  J.  ,  I  think  the  mandamus  ought  not  to  go.  Two  difierent 
constructions  of  the  statute  have  been  contended  for ;  the  one  that  tbe  ap- 
peal must  be  to  the  Quarter  sessions  next  after  the  order  made,  6cc. :  the 
other,  that  it  is  given  to  the  next  Sessions  after  the  party  is  aggrieved : 
and  it  has  been  argued  that  the  party  is  not  aggrieved  by  the  making  of  the 
order,  but  by  the  execution  of  it.  Now  it  cannot  be  said,  that  the  act  gives 
the  appeal  to  the  next  sessions  after  party  is  aggrieved  ;  for  by  the  express 
words  of  it,  **  it  shall  be  lawful  for  the  party  aggrieved  by  any  such  order  or 
*^  proceeding,  or  by  the  inclosure  of  any  highway*  by  virtue  of  any  inquisition 
*'^  on  any  writ  of  ad  quod  damnum,to  appeal  to  the  next  Quarter  sessions  after 
** such  order  made  or  proceeding  had  as  aforesaid"  &;c.  It  is  clear  that  this 
appeal  was  not  made  to  the  sessions  next  after  theorder.  Then  the  only  ques- 
tion is.  Whether  it  were  made  to  the  sessions  next  after  the  proceeding  ;  and 
what  is  meant  by  the  term  proceeding  th^re  used  ?  It  does  not  mean  acts  done 
under  the  order;  but  it  is  used  as  descriptive  of  some  legal  procedure  similar 
to  order;  **  such  order  made  or  proceeding  had  as  aforesaid"  refers  to  the 
proceeding  before  the  magistrates,  stated  in  the  previous  part  of  the  act.  Then 
it  is  said,  that  the  party  ought  to  have  notice,  otherwise  the  power  of  appeal 
given  will  be  nugatory.  But  here  there  4oes  appear  to  have  been  notice;  for 
the  labourers  employed  by  the  surveyors  expressly  told  Lady  Oioen's  manager 
what  they  were  going  to  do.  Whether  Lady  Owen,  by  virtue  of  such  an 
order,  will  be  precluded  from  the  use  of  the  road  is  another  question,  upon 
which  it  is  unnecessary  to  say  any  thing  at  present.  .  But  upon  the  construe- 
of  the  act  as  to  the  time  of  appealing,  I  see  no  other  line  to  go  by :  for  other- 
wise it  is  difficult  to  say  to  what  period  an  appeal  might  be  deferred ;  it  might 
be  long  after  the  order  was  executed ;  for  the  party  might  not  have  notice  for 
months  or  years  afterwards. 

Lb  Blanc,  J  Upon  either,  of  the  constructions  of  the  statute  contended' 
for,  the  appellant  came  too  late.  For  she  neither  appealed  to  the  sessions 
next  after  the  the  order  made,  nor  to  that  next  after  notice  had  of  it.  For 
taking  the  notice  to  L^dy  Oioen^s  managing  servant  to  be  notice  to  her,  it  was 
an  express  notice  of  the  order  for  stopping  up  the  road  in  question.  By  the 
words  x)f  the  statute,  "  the  appeal  is  given  to  the  Sessions  next  after  sucn  or- 
«*  der  made  or  proceeding  had."  There  could  be  no  doubt  as  to  the  first  part : 
but  it  is  said  that  the  word  proceeding  means  the  stopping  up  of  the  road  : 
but  by  attending  to  the  place  where  that  word  is  used,  it  will  appear  that  it 
cannot  have  that  meaning;  for  in  the  former  clause  it  is  used  as  synonymous 
to  order;  and  in  the  very  same  clause  it  is  used  in  the  same  sense  with  order^ 
and  as  distinct  from  the  act  of  stopping  up  the  road :  the  words  being  "  that 
it  shall  be  lawful  for  any  person  aggrieved  by  any  such  order  or  proceeding, 
cr  by  the  inclosure  of  any  road,"  &c.  No  inference  can  be  drawn  from  the 
construction  put  on  other  acts  of  Parliament,  giving  the  appeal  in  different 
words  from  the  present 

Rule  discharged. 
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The  King  v.  The  Inhabitants  of  Moor  Critchell. 

a  Eait,  222.    Feb.  10,  1802. 

If  an  order  of  removal  be  coii6nned  at  the  seaeionfl,  and  both  o^en  bo  afterwarda  remoYed 
into  6.  R.  by  certiorari  on  a  caae  reaerved»  and  ihia  court  disapprove  of  the  orders,  for 
want  of  jarisidiction  of  the  removing  magistrates  appearins  on  the  face  of  the  original  oider; 
thb  coort  vrill  qnash  both  the  orders,  without  remitting  the  matter  back  to  the  sessions  to 
quash  the  original  order,  for  the  purpose  of  enabling  tbem  to  ptB  manitenance  according  to 
atat.  9  Geo.  1.  c  7.  a.  9,  and  at  anj^  rate,  they  will  not  adoftit  an  application  for  amending 
their  judgment  for  qnaalui^  both  oriden  made  in  the  term  anbaeq^ent  to  the  judgment  ao 
pronoun^d. 

IN  consequence  of  the  opinion  of  the  Court,  expressed  in  this  rase  in  the 
last  tenn,(a)  the  following  special  order  was  made : 

**  Upon  hearing  counsd  on  both  sides,  it  is  ordered,  that  an  original  order 
**  of  two  Justices  for  the  removal  of  D.  Spearing,  &c.  from  the  parish  of  JDon- 
**  head  St,  Mary,  in  the  county  of  WUts,  to  the  parish  of  Moor  CritcheU^  in 
'*  the  county  of  Dorset,  and  also  an  order  of  sessions  made  in  confirmation 
*'  thereof,  be  severally  quashed  for  the  insufficiency  thereof :  it  not  appearing 
*<  on  the  face  of  the  said  original  order,  that  the  said  Justices,  at  the  time  of 
"  making  the  same,  were  Justices  of  the  Peace  for  the  said  county  of  Wilts  J** 

Gibbs  now  moved(5)  ^'  that  the  above  rule  might  be  altered,  by  omitting 
Inich  part  thereof  as  relates  to  quashing  the  original  order  of  the  two  Justices, 
and  that  the  same  may  only  order  that  the  order  of  sessions  made  in  confir- 
mation of  the  original  order  of  the  two  Justices  be  quashed ;  and  that  the 
Justices  below  may  be  ordered  to  entet  a  continuance  to  the  next  Sessions." 
The  object  of  this  rule  was,  he  said,  to  enable  the  appellant  parish  to  apply  to 
the  sessions  for  the  expence  of  maintenance,  \yhich  by  the  stat.  9  Oeo.  1.  c, 
7.  8.  9,  cotdd  only  be  aUowed  by  the  sessions  bn  appeal,  and  an  adjudication 
by  them  that  the  pauper^was  unduly  removed  ;  which  judgment  would  now 
be  obtained  as  their  former  errdneous  opinion  had  been  corrected  by  the  de- 
cision of  this  Court.  And  he  referred  to  Rex  v.  Yarpple,  4  Term  Rep.  71, 
where  an  order  of  removal  having  been  confirmed  by  the  sessions  on  appeal ; 
and  this  Court  having  afterwards  determined  (on  a  question  reserved  for  their 
opinion)  that  so  many  of  the  justices  below  as  concurred  in  that  judgment 
were  disabled  to  vote  on  the  particular  question  by  reason  of  having  an  inter- 
est in  one  of  the  parishes  concerned,  so  as  to  reduce  the  number  to  a  minori- 
ty in  respect  to  those  who  voted  for  quashing  the  order ;  yet  this  Court  would 
not  quash  the  original  order,  but  referred  the  case  back  to  the  sessions ;  direct- 
ing them  to  enter  a  continuance  to  the  next  sessions  in  order  that  they  might 
make  the  order  for  quashing,  &c.  which  ought  to  have  .been  made  at  first. 

Burrough  and  Casberd  shewed  cause  in  the  first  instance  ;  and  said,  that 
th^  direction  givcfn  in  the  case  cited  was  not  warranted  by  the  general  prac- 
tice of  the  Crown-office,  and  had  not  been  followed  up  by  the  directions  of 
the  Court  in  subsequent  cases.  That  it  was  contrary  to  what  was  done  in 
Road  V.  North  Bradley,  2  Stra.  1168,  where  this  Coutt  exercised  a  jurisdic- 
tion not  only  over  the  judgment  of  the  sessions,  but  also  by  quashing  an  ante- 
cedent order  of  justices,  being  properly  quashable  on  appeal.  They  also 
referred  to  various  subsequent  cases(c)  where  the  form  of  the  judgment  was 
at  variance  with  Rex  v.  larpole.  And  contended  further,  that  the.  common 
practice  was  right  on  principle ;  for  when  all  the  orders  were  brought  before 
ihe  Court  by  certiorari,  its  jurisdiction  attached  upon  them  so  as  to  deal  with 

(a)  Ante,  66. 

{b)  Notice  of  the  hitended  motion  waa  prerionalj  given  to  the  attomej  for  the  pariah  of 
Donhead. 

(e)  Rex  V.  Birdbrooke,  4  Term  Rep.  246.  Rex  v.  HinckUg,  ib.  871.  Rex  ▼.  Darling 
Ion,  ib.  797.    Rex  t.  Bilton,  ^e,  1  Eaat  18  and  ib.  289.  247.  878.  697.  and  2  Eaa^86  8t  68. 
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them  as  justice  required.  That  at  any  rate,  this  case  was  distingnishable 
from  R.  V.  Yarpole  ;  for  here  the  objection  made  went  to  the  merits  of  the  ori- 
ginal order  itself,  to  which  the  attention  of  the  Court  was  called,  as  well  as  to 
the  order  of  sessions ;  whereas  there  the  objection  went  only  to  the  order  of 
sessions.  But  however  incorrect  the  judgment  of  this  Court  had  been,  it  waj 
now  too  late  to  revise  it  upon  motion ;  being  a  judgment  of  a  term  passed, 
and  not  now  impeached  on  the  ground  of  any  cferiod  mistake,  but  for  enor 
in  judgment. 

Grose,  J.  Both  orders  were  regularly  before  the  Court  in  the  last  term. 
We  then  did  what  we  thought  right  with  them,  and  pronounced  our  judg- 
mefit ;  and  it  ia  too  much  to  apply  now  to  rescind  it. 

Per  Cur.  Bule  refused. 


Harrison  v.  Franco. 

2  Eaft,  226.     Feb.  11,  1802. 


All  dottble  pleai  mast  be  filed,  and  not  merely  delivered  to  the  pbiotiff  *s  attorney;  though 
two  pleae  be  pleaded,  which  separately  need  only  haire  been  delivered. 

UPON  a  rule  to  shew  cause  why  the  proceedings  should  not  be  set  aside 
for  irregularity,  the  question  was,  whether  the  pleas  should  have  been  filed, 
or  whether  it  were  insufficient  to  have  delivered  them,  as  had  been  done. 
The  pleas  were  the  general  issue,  and  ple?ie  ddministravit ;  neither  of  which 
separately  need  be  filed(a),  as  was  admitted  ;  but  being  pleaded  together,  it 
was  contended  they  ought  to  be  filed  like  all  other  double  pleas,  which  must 
be  pleaded  by  leav«  of  the  Court. .  And  of  this  opinion  was  The  Courts  after 
consulting  the  Master ;  and  made  The  Bule  absolute. 

Latoes  in  support  of  the  rule. 

Marryatt  contra. 


The  King  v.  Dr.  Wynn. 

2  East,  226.    Feb.  11.  1802. 

The  Comt  will  not  quash  a  defective  indictment  on  the  motion  of  the  proseontor  aAer  plea 
pleaded,  before  another  good  indictment  be  fonnd. 

AN  indictment  was  found  at  the  Sessions  against  the  defendant  for  an  ag* 
gravated  misdemeanor,  to  which  he  had  pleaded.  And  now  the  record  having 
been  removed  hither  by  certiorariy  a  rule  was  obtained  on  the  part  of  the 
prosecutor  for  quashing  the  indictment  for  error  apparent  on  the  face  of  it ; 
another  more  perfect  indictment  being,  as  wa^  said,  prepared  and  intended  to 
be  preferred. 

Jekyll,  on  behalf  of  the  defendant,  shewed  cause  against  the  rule  ;  contend- 
ing, that  after  plea  pleaded  the  Court  would  not  quash  an  indictment ;  ac- 
cording to  Rex  V.  Fritht  1  Leach.  12  :  at  least,  not  unless  another  indictment 
were  found,  which  might  be  substituted  in  lieii  of  the  other ;  R.  v,  Webb{b): 
and  this  too  passed  by  consent ;  which  he  said  he  was  not  authorised  to  give 
in  this  case,  unless  upon  certain  terms :  (which  were  not  acceded  to  by  the 
prosecutor). 

Dampier,  for  the  prosecution,  said,  it  would  be  nugatory  to  proceed  to  trial 
on  an  indictment  palpably  defective,  and  when  another  was  prepared  and  was 
intended  to  be  preferred  as  soon  as  possible.     That  there  was  no  occasion  for 

(a)  Vide  1  Tidd,  699. 

(6)  S  Borr.  1408.  and  vide  2  Hawk,  c  26.  s.  14e,  &o.  and  8  Bac  Abr.  678,  where  all 
the  cases  are  coUecied;  and  Rt»  ▼.  StraUon^  Dengl.  28^. 
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the  defrndant's  consent,  if  the  Court  saw  sufficient  reason  for  quashing  it  on 
the  motion  of  the  prosecutor :  and  no  iigury  couid  ensue  to  the  defendant,  as 
theprosecutor  could  not  be  forced  on  to  trial  before  the  Summer  assizes. 
The  Court  having  consulted  with  the  officers  of  the  Grown-office,  - 
Grose,  J.  said,  that  he  was  not  aware  that  the  consent  of  the  defendant 
was  necessary  for  quashing  an  indictment  even  after  plea  pleaded  :  but  that 
the  Court  had  laid  down  a  rule  to  govern  their  discretion  in  such  cases  in 
general,  in  order  to  avoid  collusion :  and  therefore  they  thought  it  more  ad- 
viseable  to  let  this  rule  be  enlarged,  so  as  to  give  time  to  the  prosecutor,  if  so 
advised,  to  prefer  another  indictment  before  they  disposed  of  the  present  rule. 

Rule  discharged. 


Hammonds  and  Another,  Executors  of  Blight,  v.  Bar- 
clay and  Others,  Assignees  of  Fentham  a  Bankrupt. 

2  East,  227;      Feb.  12,  1802. 

A  principal  ciTei  notice  |o  his  factor  of  an  intended  consixproent  of  a  ship  to  him  for  the  par- 
pose  of  sale,  and  in  conseqaeoce  draws  bills  on  him,  which  the  faetor  accepts;  and  then  the 
principal  dies;  and  his  ezecators  direct  the  captain  of  the  ship  to  follow  his  former  orders; 
who  tnerenpon  delivera  the  ship  into  the  possession  of  the  factor,  who  sells  the  same:  held 
that  the  Ikctor  has  a  lien  npon  the  proceeds  as  well  for  the  amonnt  of  mo^ey  disbursed  by 
him  for  the  necessary  nse  of  the  ship  on  its  arrhral,  and  for  the  acceptances  by  him  ac* 
tnally  paid,  as  for  the  amount  of  l|is  ootstanding  acceptances  not  then  aae. 

THIS  was  an  action  of  assumpsit  for  money  had  and  received  by  the  de- 
fendants for  the  use  of  the  plaintifis  ;  to  which  the  general  issue  was  pleaded. 
At  the  trial  at  GuUdhaU  before  Lord  Kenyon,  C.  J.  a  verdict  was  found  for 
the  plaintifis,  with  35562. 19«.  M.  damages,  subject  to  the  opinion  of  this  Court 
on  tne  following  case  : 

In  AprU  1799,  the  testator  J.  Blighty  who  was  then  resident  in  Jamaica^ 
and  the  owner  of  the  ship  Julius  Ceesar,  having  on  board  a  general  cargo  on 
freight  for  London^  addressed  the  said  ship  to  Fentham  his  correspondent  in 
London  ;  and  wrote  him  a  letter  dated  the  17th  of  Uiat  month  to  this  effect : 
**  I  am  now  loading  the  ship  Julius  CcBsar  for  London  addressed  to  you,  and  I 
«'  requested  you  to  effect  insurance  on  freight  of  the  ship  4000Z.  sterling;  say 
**  4000Z.  sterling  on  ship  Julius  Ctesar^  James  Adams  master,  from  Black  RiV" 
**«•;  warranted  to  sail  with  convoy.  I  have  also  to  request  you  to  effect  a 
«*  further  insurance  on  50  tons  of  logwood.*'  This  letter  was  received  on  the 
30th  of  July  following.  On  the  9th  of  May  in  the  same  year,  Blight  wrote 
a  second  letter  to  FeTitham,  which  arrived  in  August  following ;  in  \^hich  he  says : 
"I  hope  my  letters  arrived  int  ime  for  you  to  effect  the  insurance  on  the  freight  of 
*<  the  ship  Julius  Ccssar,  as  I  mean  to  draw  on  you  for  2000Z.  sterling  in  part. 
"  You  have  my  instructions  to  sell  this  vessel  as  soon  after  her  arrival  aspos- 
<*  sible.  I  think  she  will  on  inspection  command  5500Z.  sterling,  ships  being 
'*  much  in  demand  :  but  at  all  events  sell  her.**  On  the  1st  of  May  the  ship 
sailed  from  her  port  of  loading  for  her  place  of  rendezvous  at  Jamaica  to  join 
convoy.  And  on  the  2d  of  June,  Blight  died  ;  intelligence  of  which  event 
having  reached  Captain  Adams  before  the  ship's  departure  from  the  place  of 
rendezvous,  he  applied  to  the  plaintiffs  as  executors,  both  of  whom  then  resid- 
ed in  Jamaica,  for  instructions  how  to  proceed  ;  who  thereupon  directed  Cap- 
tain Adams  to  follow  the  instruction  he  had  before  received  from  the  testator. 
In  consequence  of  the  above  two  letters  from  Blight,  Fentham  effected  an  in- 
surance on  the  freight  of  the  Julius  Cassar,  the  premiums  of  which  amounted 
to  982Z.  lOs. :  but  a  return  of  premium  was  afterwards  made  to  the  amount  of 
570Z.  And  he  also  accepted  three  bills  of  exchange  drawn  upon  him  by 
Blight,  two  of  which  bills  he  duly  paid  before  his  bankruptcy  to  the  amount 
of  6601, ;  and  the  remaining  bill  for  lOOOZ.  is  now  outstanding  against  him. 
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The  said  insurance  was  efiected,  and  the  acceptances  wqre  given,  by  Fentham 
before  the  ship's  arrival  in  England^  and  before  he  had  received  any  intima- 
tion of  the  .death  of  Blight, '  On  the  30th  of  September,  the  Julius  Ctesar 
arrived  at  London^  and  the  captain  in  consequence  of  the  instructions  he  had 
previously  received,  immediately  put  her  under  the  charge  of  FerOkam^  and 
delivered  over  the  ship's  register  to  him  :  after  which  the  latter  disbursed  a 
further  sum  for  seamen's  wages  and  the  necessary  use  of  the  ship  to  the 
amount  of  490Z.  3«.  U.  On  the  14th  and  21st  of  July  in  that  year,  the  plain- 
tifis  wrote  to  Fentham  from  Jamaica,  which  letters  were  respectively  received 
by  him  on  the  3d  and  16th  of  September  following ;  in  the  first  of  which, 
after  communicating  the  death  of  Blight  and  their  appointment  as  his  execu- 
tors, they  say,  **  The  Julius  Ccssar  after  incurring  a  very  extraordinary  expence 
'*  in  her  outfit,  &c.  sailed  witli  the  last  fleet :"  and  in  the  second  letter  they 
say,  '*  We  observe  you  have  efiected  insurance  to  the  amount  of  4000^.  ster- 
'*  ling  on  freight,  and,  2000/.  on  logwood,  per  ship  Julius  Casar.  As  the 
«  wood  has  not  been  shipped,  you  will  of  course  have  the  policy  cancelled, 
**  and  the  necessary  returns  for  short  interest  made.  Captain  Adams's  account 
"  is  likewise  unsettled ;  but  as  Mr.  Hammonds,  who  has  copies  of  his  several 
'*  accounts,  will  be  in  Limdon  about  the  time  you  receive  this,  you  will  be  able 
to  settle  with  him."  Soon  after  the  arrival  of  the  ship,  Fentham  gave  direc- 
tions to  Messrs.  Hopkins  and  Gray,  ship-brokers  in  London,  to  sell  the  ship 
and  collect  the  freight.  Shortly  after  which  Fentham  became  bankrupt,  aAd 
a  commission  issued  against  him,  under  which  the  defendants  were  chosen  as- 
signees. Since  which  time  Messrs.  Hopkins  and  Gray  have  sold  the  ship 
and  collected  the  freight  due,  upon  the  said  voyage,  and  have  accounted  with 
the  defendants  and  jpaid  over  to  them  the  sum  of  2556Z.  19;.  6J.,  part  of  ^he 
net  proceeds  thereof.  The  question  for  the  consideration  of  the  Court  was, 
whether  the  defendants  as  assignees  ojf  Fentham  have  any,  and  what  lien  upon 
the  ship,  or  freight,  or  the  proceeds  thereof;  so  as  to  be  entitled  to  set  on  in 
this  action  the  whole  or  any  part  of  the  disbursements  or  acceptances. 

Dickens,, ior  the  plaintiffs,  admitted  that  the  defendants  were  entitled  to  set 
oflf  490Z.  3f.  6(2.  disbursed  by  the  bankrupt  for  the  seamen's  wages,  and 
the  necessary  use  of  the  ship  after  her  arrival  at  London,  But  as  to  the 
remaining  sums;  he  contended  that  the  defendants  had  no  lien  on  the 
proceeds  of  the  ship :  1st,  because  no  property  in  the  ship  was  vested  in  Fen- 
tham  by  the  testator,  but  only  an  authority  which  was  countermanded  by  his 
death.  2dly,  Because  in  no  case  where  an  action  is  brbught  by  executors 
in  their  own  name,  C9n  a  defendant  set  off  a  debt  due  to  him  from  the 
testator.  [This  last  argument,  however,  was  afterwards  abandoned ;  the 
Court  thinking  the  question  of  set-off  strictly  did  not  arise  in  this  case ; 
bat  only  whether  in  this  form  of  action  founded  in  equity  and  conscience 
the. plaintiffs  were  entitled  to  recover:  and  which  was  in  truth  the  ques« 
tion  agreed  to  be  tried  between  the  parties.]  As  to  the  principal  ques- 
tion ;  though  if  a  factor  have  advanced  money  for  his  principal  on  the 
faith  of  an  intended  deposit,  he  may  set  off  his  demand  or  have  a  lien  for 
it,  if  the  deposit  be  made ;  yet  he  can  have  neither,  unless  the  goods  come 
into  his  hands  by  the  delivery  or  on  account  of  ^e  principal.  And 
in  no  case  can  there  be  a  lien  where  the  property  has  changed  hands  in 
the  mean  time  before  it  came  into  the  possession  of  such  factor.  Sup- 
pose, after  the  factor  had  advanced  money  on  the  faith  of  such  intended  con- 
signment, the  owner  had  sold  the  ship  to  a  bona  fide  purchaser,  (e.  g,  the 
present  plaintiffs)  by  whom  it  was  afterwards  put  into  the  possession  of  the 
same  factor,  he  could  have  no  lien  in  respect  of  his  formen  advance  to  the 
original  owner.  His  only  remedy  in  such  case  would  be  by  action ,  as  was 
said  by  Lord  C.  B.  Eyre  in  delivering  the  opinion  of  the  Judges  upon  the 
case  of  Kinloch  v.  Craig,  3  Term  Rep.  783 — 7,  in  the  House  of  Lords. 
In  that  case,  as  in  the  present,  the  factors  had  accepted  bills  drawn  upon  them 
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by  their  principals,  on  the  &ith  of  intended  conngnmeate  to  be  made  to  them ; 
but  before  those  consignments  arrived  they  had  stopped  payment,  and  after- 
wards became  bankrupts:  and  it  was  determined,  that  as  there  was  no  actual 
delivery  of  the  goods  to  them  before,  there  could  be  no  lien.  A  lien  can  only 
attach  while  the  property  remains  in  the  original  debtor.  Here  Blight  did  no 
act  in  his  lifetime  to  vest  the  property  in  Fentham:  on  BUgkt^s  death,  there- 
fore, it  vested  by  operation  of  law  in  the  plaintifi  his  executors ;  and  this  be- 
fore it  got  into  the  possession  of  Fentham,  who  had  nothing  but  a  bare  au- 
thority. If  notwithstanding  BZt^^V  death  Fentham  had  put  up  the  ship  to 
sale,  or  the  captain  had  delivered  it  to  him  without  the  authority  of  the  plain- 
tiffs, it  would  in  either  case  have  been  a  wrongful  act.  On  the  contrary,  the 
captain  having  received  the  instructions  6'  the  plaintiffs,  and  FenthamheiY'mg 
accepted  the  ship  in  consequence,  he  thereby  became  the  agent  of  those  who 
were  the  legal  owners,  ana  accountable  to  them.  [He  also  suggested  another 
fact,  which  was  not  stated  in  thq  case,  but  was  not  now  disputed,  namely,  that 
after  the  ship  got  into  Fentham^s  hands  the  plaintiffs  countermanded  the  sale.] 
At  any  rate,  there  is  no  colour  for  any  lien  for  the  amount  of  the  acceptance 
outstanding ;  which  is  never  considered  as  payment,  and  probably  in  the 
event  may  never  be  paid.  In  Kinloch  V.  Craig,{a)  Mr.  Justice  Ashhurst  in 
delivering  the  opinion  of  the.  Court  observed,  that  there  was  a  great  difference 
in  this  respect  between  pay  merit  and  a  liahUity  to  pay.  In  Idckbarrino  v. 
Mason,  2  Term  Rep.  63,  acceptances  were  given  by  the  consignee ;  and  jet  it 
was  holden  that  the  consignor  might  stop  the  goods  in  transitu  on  the  msol- 
vency  of  the  former. 

Jvarren,  contra,  said,  that  the  whole  of  the  plaintiffi'  argument  turned  upon 
a  fallacy,  in  assuming  that  they  claimed  in  a  different  right  from  the  testator; 
whereas  they  took  it  subject  to  every  charge  equitable  and  legal  with  which 
the  testator  himself  held  it  Therefore,  if  he  had  given  any  charge  irrevoca- 
ble upon  it,  they  took  it  accordingly ;  if  revocable,  they  might  have  revoked 
it ;  but  not  having  done  so,  the  same  lien  attached  upon  it  when  it  got  into 
Fentham*s  possession  as  would  have  been  the  case  had  Blight  lived.  He 
might  have  revoked  the  consignment  as  well  as  his  executors,  and  then  Fent" 
ham  could  only  have  had  his  remedy  by  action  against  him  :  the  executors 
could  have  done  the  same,  subject  to  the  like  consequence ;  but  they  did  not 
revoke  it,  but  copfirmed  the  act  and  authority  of  their  testator  as  they  were 
bound  in  conscience  to  do.  Therefore,  the  ship  came  into  Fentham^s"  hands 
with  all  the  consequences  of  the  original  consignment,  and  not  as  from  anew 

Eurchaser.  Fentham  had  something  more  than  a  bare  authority  from  Blight ; 
e  had  an  authority  coupled  with  a  contract.  He  accepted  the  bills  upon  an 
engagement  that  he  should  have  the  ship  to  sell,  out  ot  which  he  was  to  be 
repaid.  A  bare  author'ity  is  such  as  may  be  revoked  without  any  conse- 
quence :  but  Blight  could  not  have  revoked  the  consignment  without  subject- 
ing himself  to  an  action  for  a  breach  of  contract;  he  was  under  an  obligation 
to  fulfil  his  contract,  and  that  obligation  attached  upon  his  executors.  In  Kin- 
loch v.  Craig  the  agreement  was  stated  to  be  executory  till  the  delivery  of  the 
goods  to  the  factor  ;  that  shews  that  after  the  delivery  it  .becomes  executed, 
and  can  no  longer  be  rescinded.  Then  if  a  testator  enter  into  an  agreement 
which  is  executory,  and  after  his  death  his  executors  do  not  rescind  it,  but 
su6fer  it  to  be  executed,  it  becomes  so  with  all  the  consequences  which  would 
have  resulted  from  its  execution  in  the  lifetime  of  the  testator.  This  is  very 
different  frotn  the  case  supposed,  that  the  plaintiffs  stand  in  the  same,  situa- 
tion as  if  they  were  common  purchasers  of  the  vessel ;  for  the  titles  of  ven- 
dor and  vendee  are  opposite  and  adverse ;  but  that  of  an  executor  is  continu- 
ing and  affirmative  of  the  title  of  his  testator.  If  a  vendee  of  the  ship  had 
rescinded  such  a  contract  made  by  the  vendor  to  the  factor,  no  action  would 

(A)  8  Term  ftep.  122.    Thii  was  the  fint  time  that  east  cama  befora  the  Coart. 
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have  lain  aga],nst  him ;  but  it  is  otherwise  in  the  case  of  an  executor.  But 
though  the  relation  between  FefUham  and  Blight  were  at  an  end,  yet  the  for- 
mer would  retain  his  lien  as  agent  of  the  executors,  who  authorized  the  cap- 
tain to  execute  the  orders  he  had  before  received  from  the  testator:  which 
implies  an  authority  to  Fentham  to  sell  and  retain  for  his  original  lien.  Then 
as  to  the  acceptance  for  lOOOZ.  still  unpaid,  for  which  the  hen  is  particularly 
objected  to  ;  what  was  said  by  Askhurst^  J.  was  beside  the  principal  point  in 
judgment;  and'besides,  it  was  said  with  reference  to  the. primary  question  of 
zio^^ing  in  transitu :  as  not  precluding  that  right  in  the  consignor :  but  it 
does  not  follow  from  thence,  that  when  the  tramittu  is  ended  and  the  con- 
signee has  got  possession  of  the  goods,  the  lien  does  not  attach :  and  indeed 
it  was  expressly  sq  considered  in  the  same  case.  And  that  opinion  is  founded 
in  justice.  Thet  factor  is  induced  to  give  his  acceptance,  and  make  himself 
liable  for  the  debt  of  the  principal,  upon  the  faith  of  the  consignment,  >y 
which  the  condition  of  the  factor  is  materially  altered ;  and  it  is  contrary  to  jus- 
tice and  equity  to  withdraw  the  consignment  without  putting  the  factor  in  the 
same  ^itaation  as  before.  It  is  sufficient  in  all  cases  to  establish  a  lien  th«t 
the  goods  should  have  come  into  the  possession  of  the  consigneej  and  that  he 
shoiud  have  made  himself  liable  to  answer  by  his  acceptance  for  the  benefit  of 
the  consignor.     Dnnktoater  v.  Chodwin,  Gowp.  251. 

DickenSi  in  reply,  said,  that  notlung  could  be  collected  from  the  &cts  of  the 
case  to  shew  that  the  plaintiffs  intended  so  to  ratify  the  testator^s  acts  as  that 
the  bankrupt  should  have  a  lien  for  his  original  demand  ;  for  they  did  not 
even  know  what  had  been  done  till  some  time  after  the  orders  to  the  captain 
were  given :  and  they  cannot  be  taken  to  have  ratified  the  original  contract  by 
implication ;  as  they  might  thereby  be  guilty  of  a  devastatit  in  preferring  a 
simple  contract  debt  to  one  of  a  higher  nature :  which  would  not  be  presumed 
against  them.  That  in  Kinloch  v.  Craig  a  constructive  possession,  as  by  pay- 
ing part  of  the  freight,  was  deemed  not  sufficient  to  give  ia  lien :  but  that  at 
all  events  no  possession  could  so^  operate  unless  it  came  to  the  party  by  au-^ 
thority  of  the  principal.  That  in  Drrnktoater  v.  Goodunriy  the  bond,  in 
which  the  factor  had  joined,  as  a  security  for  his  principal,  and  for  which  he 
claimed  to  have  a  Hen  was  paid  by  him  before  the  action  brought :  but  here 
the  acceptance  for  the  bill  of  1006l  is  still  unsatisfied. 

Curia  advisai^  vult 

Grose,  J.  now  delivered  the  opinion  of  the  Court.  In  this  case  the  plain- 
tiffs claim,  not  in  form  but  in  substance,  as  executors  of  James  Blighty  a  sum 
of  money  2556^.  19y.  6d.y  the  produce  from  the  sale  of  the  ship  Julius  C<Bsar 
received  by  the  defendants  as  assignees  of  Fentham^  a  bankrupt :  and  the 

Question  is.  Whether,  as  such  assignees,  they  have  any,  and  what  lien  upon 
le  ship,  or  freight,  or  proceeds  thereof;  so  as  to  be  able  to  set  off  what  nas 
been  paid  by  Ftntham  in  the  disbursements  and  acceptances  stated  in  the 
case  ?  A  lien  is  a  right  in  one  man  to  retain  that  which  is  in  his  possession 
belonging  to  another,  till  certain  demands  of  him  the  person  in  possession  are 
.satisfied.  That  the  defendants  have  a  right  to  retain  490^.,  part  of  the  sum 
insisted  upon  as  due  to  the  defendant,  is  admitted.  That  they  have  no  right 
to  retain  312Z.  10s.,  the  balance  of  premiums  paid  upon  the  insurance  account, 
nor  the  650Z..upon  the  bankrupt's  acceptances,  nor  that  which  the  defendants 
are  liable  to  pay  on  the  acceptance  ef  the  bill  for  lOOOZ.,  is  insisted :  because 
whatever  autnority  the  testator  gave  was  countermanded  by  his  death.  The 
evident  consideration  upon  which  the  premiums  for  insurance  and  the  amount 
of  the  two  bills  were  paid,  and  the  third  accepted,  was  the  consignment  of  the 
ship  and  cargo :  and  it  does  not  seem  very  consistent  with  justice  to  say,  that 
after  the  ^consignee  had  advanced  the  premiums,  arid  paid  bills  on  the  credit  of 
the  consignment,  the  death  of  the  consignor  should  operate  as  a  revocation, 
so  as  to  prevent  the  bankrupt  and  his  assignees  having  the  fruits  of  that 
which  was  the  foundation  and  consideration  upon  which  he  disbursed  his  mo- 
VoL.  I.  56 
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ney.  But  as  between  the  plaintifls,  his  executors,  and  the  bankrupt,  (and  his 
assignees  stand  in  his  shoes,)  there  is  another  clear  decisive  answer ;  which  is, 
that  they  affirmed  the  orders  of  their  testator,  and  directed  the  captain  to  fol- 
low the  instructions  hekre  received  from  him,  which  were  to  ejfect  insurance 
on  freight  of  the  ship  4000^  sterling,  as  he  meant  to  draw  on  him  for  2000/. 
in  part ;  to  sell  the  vessel  as  soon  after  her  arrival  as  possible ;  at  all  events  to 
sell  her.  Then  the  phintifis  write  to  the  bankrupt  affirming  his  acts ;  otdering^ 
hini  to  get  a  return  of  premium  on  account  of  logwood  not  shipped ;  and  to  set- 
tle Captaiii  Adam^s  account.  By  their  authority  theh  he  was  in  possession  of 
the  ship,  and  is  entitled  to  retain  out  of  the  jproceeds  whatever  he  has  expended 
by  the  testator's  or  their,  order ;  they  standmg  in  the  shoes  of  the  testator,  and 
representing  him  as  the  defendants  represent  the  bankrupt.  Upon  these  grounds 
we  are  of  opinion  that  there  is  no  foundation  for  the  abpve  objection ;  but  that 
the  bankrupt  having  been  in  possession  of  the  ship,  and  having  sold  it,  and  re- 
ceived the  proceeds  both  by  tne  authority  of  the  testator  and  the  plaintiffs  his 
executors ;  and  that  the  money  being  paid  and  the  bilk  accepted  upon  the 
credit  of  the  ship  and  cargo  consigned  to  him;  his  assignees,  tne  defendants, 
have  a  lien  upon  such  proceeds  for  the  seveml  sums  o{  Slil.  10s,  for  pre- 
piiums  advanced ;  6^/.  money  paid  on  two  bills  accepted ;  and  490Z.  sailors' 
wages ;  and  for  such  sum  as  they  shall  be  compelled  to  pay  upon  the  third  ac« 
ceptance  for  1000/. ;  and  that  the  case  of  KwUoeh  v.  Craig,  the  authority  of 
which  was  relied  on  to  prove  that  the  bankrupt  had  no  lien  for  the  acceptance 
which  he  has  not  paid,  does  not  rule  this  case.  For  there  Sandiman  and  Co. 
bad  never  possession  of  th^  property  on  which  they  claimed  a  lien,  as  Fen- 
tham  had  in  this  case :  and  that  case  only  determined  that  a  person  making 
himself  liable  by  his  acceptances  did  not  thereby  prevent  the  consignor's  right 
of  stopping  in  transitu^  in  case  of  his  insolvency ;  and  it  did  not  decide,  that 
when  a  man  had  in  his  possession  the  effects,  on  the  credit  of  which  he  had 
made  acceptances,  that  he  might  not  retain  those  effects,  until  h^  was  indemni- 
fied against  the  liability  to  which  he  had  subjected  himself. 

Postea  to  the  Defendants(a). 


Doe  on  the  Demise  of  Williams,  t;.  Humphreys. 

2  Eatt,  887.    Feb.  12, 1802. 

A  landlord  gave  a  notice  to  qnk  different  parti  of  a  iurm  at  different  timea,  which  the  ten- 
ant neglected  to  do  in  part,  id  conaeqoence  of  which  the  landlord  commenced  an  ejectment; 
and  before  the  last  period  mentioned  in  the  notice  was  expired,  the  landlord,  fearing  that 
the  witness  by  whom  he -was  to  prove  the  notice  would  die,  gaye  another  notice  to  quit  at 
the  respective  times  in  the  following  year,  but  continDed  to  proceed  with  }Ab  ejectment; 
held  this  second  notice  .was  no  waiver  of  the  first 

THIS  was  an  ejectment,  tried  at  the  last  Summer  assizes  for  Shrewsbury 
before  Lavrrencei  J.  to  recover  possession  of  a  farm  in  the  parish  of  Nannerch 
in  the  county  of  Flint,  which  the  defendant  held  as  tenant  from  year  to  year 
to  the  lessor  of  the  plaintiff.  The  farm  consisted  of  lands  of  diflerent  descrip 
tions  to  be  quitted  at  different  times ;  the  arable  on  the  29th  of  September 
1800 ;  the  pasture  and  meadow  on  the  30th  of  November ;  the  dwelling-house, 
&c.  op  the  1st  of  May  1801.  The  lessor,  in  order  to  determine  the  defend- 
ant's interest  in  the  premises  in  question,  served  him  on  the  21st  of  March 
1800  with  a  notice  to  quit  the  farm  at  the  several  times  above  stated  ;  anfl 
the  defendant  not  having  quitted  the  arable  on  the  29th  of  September,  nor 

(a)  Vide  Copiund  v.  8iein^  8  Term  Rep.  199.  where  the  principal  was  al»nkrapt  at  the 
time  of  the  eonsicnmenl,  the  factor  who  had  accepted,  and  paid  bills  drawn  on  him  by  the 
principal  on  the  &ith  of  snch  consignment,  was  holden  acconntable  to  the  aaaicnees  of  the 
pnnoipal  for  the  valne  of  it. 
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the  meadow  and  pasture  on  the  30tb  of  Novemierf  the  lessor  brought  his 
ejectment  in  the  Court  of  Great  Sessions  for  the  <;ounty  of  Flint  against 
the  defendant;  pending  which  ejectment,  he  delivered  to  the  defendan 
another  notice(a),  dated  the  20th  of  March  1801,  to  quit  the  mes- 
suage and  dwelling-house  called,  &c.  tohich  he  then  held  under  Atm,  together 
with  the  lands,  &c.  thereunto  belonging,  to  wit,  the  arable  on  the  29th  of  iS^ 
tember  1801,  the  meadow  and  pasture  on  the  30th  of  November',  the  dwell- 
ing-house,  ice,  on  the  1st  of  May  1602.  It  was  objected  at  the  trial,  that  the 
second  notice  was  a  waiver  of  the  first,  being  a  recognition  of  the  tenancy 
still  subsisting.  But  the  objection  was  over-ruled,  and  a  verdict  taken  for  the 
lessor  of  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit ; 
or  if  the  lessor  were  only  entitled  to  recover  part,  to  enter  a  verdict  for  such 
part  '  A  rule  nisi  for  that  purpose  was  accordingly  obtained  in  Michaelmas 
term  last ;  against  which,  in  the  same  term, 

GibbSf  Manley,  and  Wynn^  shewed  cause,  contending  that  the  second  no- 
tice was  no  waiver  of  the  first :  for  it  was  given  after  the  ejectment  com- 
menced, and  pending  the  prosecution  of  it,  which  was  not  abandoned ;  which 
rebutted  the  presumption  of  any  intention  in  the  lessor  to  waive  the  first  no- 
tice. The  only  reason  for  giving  it  was  in  case  the  lessor  should  not  be  able 
from  circumstances  to  avail  himself  of  the  first  notice.  '  That  every  contract 
for  letting  must  be  mutual :  but  if  the  defendant  had  an  option  to  consider 
the  second  notice  as  a  waiver,  or  not,  without  the  concurtence  of  the  lessor, 
there  would  be  no  mutuality.  That  at  the  time  it  was  given  the  defendant 
had  become  a  fi-espasser,  at  least  as  to  part  of  the  lands ;  and  therefore  it 
could  not  reinstate  him  as  tenant,  without  a  new  agreement  between  the  par* 
tiesi  And  they  relied  on  Messenger  v.  Armstrongs  1  Term  Rep.  53,  where 
after  a  notice  at  the  expiration  of  the  lease,  a  second  notice,  '-delivered  to  the 
tenant  after  the  expiration  of  the  first  notice,  to  quit'  on  a  sttbsequent  day,  or 
to  pay  double  rerU^  was  holden  to  be  no  waiver  of  the  first. 

Leycester  and  Gleadj  contra,  jnsisted  that  the  second  notice  was  waived  by 
the  first,  inasmuch  as  it  was  absurd  and  nugatory  to  give  such  second  notice 
if  the  landlord  meant  to  abide  by  the  first ;  and  also  because  he  therein  ex- 
presslv  recognized  the  defendant  to  be  his  tenant ;  for  he  gave  him  notice  on 
the  20th  of  March  1801  to  quit  the  premises  which  he  then  held  under  him. 
That  there  was  mutuality  in  this  case ;  for  the  tenant  assented  to  the  first  no- 
tice should  be  waived  by  continuing  to  hold  on.  That  if  the  landlord  did  not 
mean  it  as  a  waiver,  he  should  have  said  so,  as  was  said  in  efi^t  in  Messeii- 
ger  V.  Armstrong,  by  claiming  double  rent  of  the  tenant  if  he  did  not  quit ; 
and  there  too  the  double  rent  was  already  incurred.  That  at  any  rate,  it  was 
a  question  for  the  jury  to  say  whether  it  were  intended  as  a  waiver  or  not, 
according  to  Doe  d.  Uheney  v.  Batten,  Cowp.  243: 

Curia  advisare  wit, 

Qeose,  J.  now  delivered  the  opinion  of  the  Court.  (After  stsfting  the  facts 
as  before  set  forth.)  The  defendant  insists  that  the  second  notice  is  a  waiver 
of  the  first ;  and  that  he  was  not  bound  to  quit  at  the  times  mentioned  in  it. 
In  the  course  of  the  argument  it  was  admitted,  that  if  the  plaintiff  had  no^ 
intended  that  the  second  notice  should  t>perate  as  a  waiver  of  the  first,  he 
might  have  so  explained  his  intention,  by  adding  that  the  purpose  of  the  sec- 
ond notice  was  to  enable  him  to  recover  the  premises  at  a  subsequent  assizes, 
if  by  any  accident  he  should  fail  at  those  then  ensuing.  And  under  the  cir- 
cumstances of  this  case,  we  are  of  opinion  that  the  defendant  must  have  so 
understood  this  notice ;  for  it  was  necessary  to  give  a  notice  previous  to  the 
then  next  assizes,  to  enable  the  plaintiff  to  determine  the  defendant's  iiiterest 


06  WM  copied  vrbaHm  from  the  first,  with  tlie  aHomtioD  only  of  the 
niawted  at  the  bar  why  it  was  given  was,  becaaae  the  oeison  who 
e  of  the  6nt  notice  waa  dmngeronaly  ill,  and  il  was  apprebeiided  that 


(a)  The  aecond  notice 
dates  ;  and  the  reason 
waa  to  prove  the  lerviee 
the  leiBor  woald  not  be  able  to  prove  the  notioe. 
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on  the  29th  of  September  following,  if  he  had  not  succeeded  at  the  next  asei- 
zes ;  which'  circuinstance  furnished  an  obvious  reason  for  giving  the  second 
notice  differing  from  an  intent  to  waive  the  first :  and  it  was  not  possible  for 
the  defendant  to  suppose  the  plaintiff  intended  to  waive  the  first  notice,  when 
he  knew  the  plaintiff  was,  on  the  foundation  of  that  very  notice,  proceeding 
by  ejectment  to  turn  him  out  of  the  farm.  Lord  Kemf07i{a)  agrees  with  us 
in  opinion  that  the  plaintiff  is  entitled  to  recover ;  and  the  role  must  be  dis- 
charged. • 


The  King  v.  the  Sheriff  of  London. 

2.  Eut,  241.  Feb.  18, 1802. 

A  rale  to  bring  in  the  bodv,  teeied  on  die  day  of  the  return  by  the  sheriff  of  cepi  corpu9 
thoogh  iMoing  afterward*  in  the  vacation,  ii  irregnlar. 

THIS  came  on  upon  a  rule  for  setting  aside  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body,  in  a  cause  of  Duffy  v.  Brooke  and  oth- 
ers. On  the  24t|i  of  November  1801,  a  special  capias  issued,  returnable  in 
15  days  of  St.  Martin  ;  to  which  the  defendants  gave  a  bail  bond ;  the  writ 
was  returnable  the  25th.  On  the  26th,  the  rule  was  served  to  return  the 
writ ;  on  the  27th  the  sheriff  returned  cepi  corptts^  On  the  2d  of  Decembers 
bail  abovd  was  put  in,  which  was  excepted  to  and  notice  thereof  served  on  the 
7th :  and  on  the  9th  a  notice  of  justification  was  served  for  the  first  day  of 
Hilary  term.  On  the  7th  of  January,  1802,  the  rule  was  served  to  bring  in 
the  body ;  which  rule  bore  teste  the  27tb  of  November  preceding,  being  the 
da¥  on  which  the  sheriff  returned  cepi  corpus.  On,  the  23d  January,  the 
bad  were  rejected ;  and  notice  of  adding  and  justifying  was  served  for  the 
26th.  On  the  25th,  an  attachment  was  grunted  agtainst  the  sheriff;  and  the 
rule  for  die  attachment  served  on  the  defendant's  attomies  on  the  26th ;  and 
the  attachment  afterwards  issued;  and  on  the^same  day  bail  were  added,  but 
did  not  attend  to  justify.  On  the  27th,  bail  justified,  but  no  proceedings  were 
had  to  set  aside  die  attachment  till  the  1st  of  February. 

Yates  shewed  cause  against  the  rule ;  and  as  to  the  principal  objection,  that 
the  rule  to  bring  in  the  body  bore  teste  on  the  27th  of  November,  the  same  day 
the  return  of  cepi  corpus  was  made ;  he  observed,  that  the  rule,  though  tested 
on  that  day,  did  not  in  fact  issue  till  the  7th  of  January  following,  and  in  fact 
after  the  return  of  cepi  corpus;  and  that  it  was  competent  to  the  party  to 
shew  the  true  time  of  its  issuing,  as  in  other  cases,  in  order  to  forward  the 
justice  of  the  case ;  and  for  the  same  purpose  the  fraction  of  a  day  may  be  al- 
lowed. And  he  cited  Stewart  v.  Smith,  2  Stra.  866,  and  2  Lfd.  Raym.  1567, 
where  it  was  holden  that  a  scire  facias  might  be  sued  out  against  the  bail  on 
the  day  on  which  the  Ca,  Sa.  was  returnable,  as  the  Court  would  intend  that 
it  issued  afber  the  sheriff's  return  to  the  writ  against  the  principal ;  and  also 
Shivers  v.  Brooke,  8  Term  Sep.  628,  where  the  same  principal  was  recog- 
nizedif 

Lowes,  contra,  contended  that  the  rule  to  bring  in  the  body  was  irregular, 
being  tested  not  only  before  the  day  given  for  the  return  of  the  writ,  the  rule 
to  return  the  writ  being  served  on  the  26th  of  November,  which  would  not  ex* 
pile  (Sunday  intervening)  before  the  2d  of  September,  of  which  the  sheriff 
might  avail  himself,  though  he  in  fact  returned  the  writ  before ;  but  the  rule 
to  bring  in  the  body  was  also  irregular,  because  it  bore  teste  on  the  27th  Ab- 
vember,  the  day  on  which  the  return  of  4Xpi  corptu  was  in  fact  made.  Now 
according  to  nutchins  v.  Hird,  5  Tetm  Rep.  479,  the  sheriff  ought  not  to  be 
ruled  to  bring  in  the  body,  till  the  day  after  the  expiration  of  the  nUle  to  re- 

(e)  Hii  Lerdriiip  waa  ia  eoort  when  the  caae  was  argued. 
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turn  the  writ.  And  in  R.  v.  The  Sheriff  of  Cornwall,  1  Term  Rep.  552,  it 
was  holden  that  a  rule  calling  on  the  sheriff  to  return  a  writ,  being  tested  in 
the  term,  suhflequent^  thoagb  issued  in  the  vacation,  was  irrtgukr ;  and  an  at- 
tachment grounded  thereon  was  set  aside. 

Cur.  adv.  tmU. 

Grose,  J.  delivered  the  opinion  of  the  Court. 

The  question  is,  Whether  the  rule  to  bring  in  the  body,  being  served  in  va- 
eatioB,  but  appearing  on  the  face  pf  it  ta  be  made  before  the  return,  \rj  the 
sheriff,  of  ce^  corpus,  be  regular  ?  And  we  are  of  opinion  that,  for  the  sake 
of  congruity  upon  the  face  of  the  proceeding,  the  rule  to  bring  in  the  body, 
which,  from  its  nature  ought  not  to  ds  made  till  after  the  return  of  cqm  corpus, 
is  irregular,  if  it  appear  upon  the  face  of  it  to  have  been  made  before  such  re- 
turn.    Therefore,  the  rule  must  be  made  absolute. 


Blackburn  v.  JStupart. 

8  Eatt,  248.    F«b.  12,  1802. 

A  defendant  cannot  be  taken  in  execution  twice  on  the  ame  jodgmeot,  though  he  were  dia- 
ebarged  the  firat  time  hy  the  pUintiff'a  conaent,'  u|>on  an  ezpreia  noderuking  that  he 
Bhoold  be  liable  to  be  taken  in  ezecQtkm  agam,  if  he  failed  to  comply  with  the  tertna  agreed 
on. 

THE  defendant  was  taken  in  execution  at  the  suit  of  the  plaintiff  on  the 
31st  of  March  1798,  and  remained  in  custody  of  the  sheriff's  officer  till  the 
4th  of  April,  when  he  was  discharged  on  an  express  undertaking  that  he 
should  pay  half  the  debt  and  costs  then,  and  the  other  half  at  a  future  day^ 
and  that  the  judgment  should  stand  as  a  Security  for  the.  payment'  in  three 
months  ;  and  if  the  money  were  not  paid  in  that  time,  the  defendant  agreed 
th^t  the  judgment  should  m  enforced  by  execution  against  his  person  or  goods 
for  the  amount,  and  for  the  costs  incident  thereto.  The  defendant  having 
made  default,  the  plaintiff,  long  after  the  three  months  were  expired^  arrested 
the  defendant  for  the  remainder  of  the  debt  and  the  additional  costs,  which  the 
defendant  paid  in  order  to  procure  his  discharge :  and  then  moved  on  a  former 
day  to  set  aside  the  execution,  and  that  the  money  in  the  sheriff's  hands 
should  be  refunded ;  and,  a  rule  nisi  having  been  granted  : 

Park  now  shewed  cause  against  the  rule,  and  observed,  that  though  it  were 
true  in  general  that  a  person  could  not  be  taken  in  execution  twice  on  the 
same  judgment^  yet  a  defendant  might  waive  that  privilege  by  an  express 
agreement ;  and  that  this  distinguished  the  present  case  from  that  of  Tanner 
v.  Hague,  7  Term  Rep.  420,  where  there  was  no  such  express  agreemept. 

Erskine  and  Espinasse,  contra,  relied  on  Tanner  v.  Hague  and  Thorr^son 
V.  Bristow,  Qto.  Barnes  206,  as  in  point. 

And  of  that  opinion  were  the  Court :  and 

Grose,  J.  said,  that  it  would  be  very  dangerous  io  permit  the  law  to  be  un- 
settled in  this  respect :  which  is,  that  a  person  cannot  be  taken  in  executipn 
twice  on  the  same  judgment,  whether  he  had  so  agreed  or  not :  and  there- 
fore, though  the  defendant's  conduct  had  been  very  scandalous,  yet  the  rule 
must  be  made  ab8oIute(l). 

(1)  Vkle  YaUi  v.  R$n$ialair  &  oZ.  6  Johns.  S04. 
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The  King  v.  The  Inhabitants  of  Great  Marlow. 

a  East,  244.     Feb.  12,  1802. 

After  an  appointment  of  4  overaeen  for  a  parish  by  the  magistrates  at  one  meeting,  thej 
are  funeti  officio;  and  no  other  magistrates  can  afterwanb,  upon  the  claiu^  of  one  of  the 
peiaons  so  appointed  to  be  exempted,  appoint  another  in  his  plaoe;  bat  the  party  most  ap- 
peal to  the  sessions  to  get  his  discharge.  And  this  objection  to  the  second  apoointment  may 
be  disckMed  to  this  ooart  on  affidavit,  upon  the  refnoval  of  the  appointment  nithe^  by  cer~ 
iiorari,  who  will  thereupon  anash  the  same.  SeindU  also,  that  the  magistrates  making 
the  appointment  mnst  be  togetner  at  the  time  the  act  is  done. 

A  RULE  was  granted  in  the  last  term>  calling  upon  the  piosecutor  to  shew 
cause  why  a  certain  warrant  of  appointment  of  James  Field  to  be  one  of  the 
overseers  of  the  poor  of  the  parish  of  Great  Marlow,  in  the  count j  of  Bucks, 
should  not  be  quashed,  upon  notice  of  the  rule  to  be  given  to  me  said  /. 
Field.  This  was  obtainea  on  reading  the  said  warrant  of  appointment  re- 
turned by  certiorari  into  this  court,  and  also  upoQ  the  affidavits  of  H.  Chid-' 
smith  ana  others ;  which  stated,  that  Sir  W.  C.  and  the  Rev.  T.  P.,  two  Jus- 
tices of  the  Peace  for  the  said  county,  met  vat  Great  Marlow  on  the  18th  of 
April  last,  and  did  then  and  there,  by  warrant  under  their  hands  and  seals,  ap- 
point /,  Webby  /.  Johnson,  J.  Gosling,  and  R.  J.  Oxlade,  to  be  overseers  of 
the  poor  of  the  said  parish.  That  on  the  2d  of  May  last,  another  instrument, 
purporting  to  be  a  warrant  appointing  /.  Field  overseer  of  the  said  parisb,  was 
aigned  by  T.  W.  Esq.,  another  magistrate  of  the  county,  and  on  the  25th  o^ 
the  same  month,  was  signed  by  the  said  T.  P.  (one  of  the  magistrates  first 
mentioned),  who  was  not  present  when  the  said  T.  W,  signed  the  same  :  nor 
was  the  said  T.  W.  present  when  the  said  T.  P.  signed  it. 

In  answer  to  the  rule,  it  was  sWom  that  the  two  Jast-mentioned  magistrates 
met  at  -  Great  Marlow  on  the  2d  of  May,  when  /.  Gosling,  one  of  the  over- 
seers first  appointed,  came  before  them,  claiming  to  be  exempted  from  serving 
parish'  offices  by  virtue  of  a  certain  certificate  of  an  appointment  (annexed  to  the 
affidavit),  dated  6th  March  1796,  whereby  it  appeared  that  he  had  been  sworn 
one  of  the  yeomen  in  ordinary  of  his  Majesty's  body  guard.  That  the  two 
magistrates,  conceiving  it  right  to  exempt  him,  did  act^ordingly  do  so  :  and  in 
his  stead  did  proceed  to  appoint  the  said  /.  Field,  a  substantial  householder  of 
the  parish,  who  was  agreed  by  the  other  overseers  and  several  other  parish- 
ioners present  at  the  meeting  to  be  a  proper  person.  That  the*  appointment 
was  accordingly  directed  to  be  n^ade  out,  and  tbe  said  T.  W.  signed  the  same 
at  the  time,  conceiving  that  it  was  also  signed  at  the  same  time  by  the  other 
magistrate :  and  that  if  tt  were  not  so  done^  it  was  by  the  mistake  of  the  clerk. 
That  at  the  said  meeting  /.  Gosling  declared  that  he  had  not  and  would  not 
act  as  overseer  under  the  first  appointment,  conceiving  himself  to  be  exempted. 

Gibbs  tind  Reader,  against  the  rule,  took  a  preliminary  objection,  that  the 
court  could  not  look  into  affidavits,  in*order  to  quash  the  appointment,  which 
was  good  upon  the  face  of  it :  but  that  the  objection,  if  any,  should  have  been 
taken  upon  appeaV  to  the  sessions :  and  that  without  having  recourse  *  to  the 
affidavits,  no  objection  could  arise  from  the  number  of  overseers  before  ap- 
pointed for  the  same  parish  being,  sufficient  in  law,  as  the  first  appointment 
was  not  returned  before  the  court  by  certiorari. 

Park  and  G.  N.  Best,  in  support  of  the  rule,  contended,  that  the  objection 
to  the  appointment  might  be  disclosed  by  affidavit  i  that  it  must  have  been  so 
dpne  in  tne  case  of  The  King  v.  The  Overseers  of  Bridgewater,  Cowp.  139, 
and  in  Rex  v.  Butltr,  1  Black^t.  649,  and  1  Const.  10,  and  Rex  v.  Merchant 
and  Alien,  ibid.  21.  For  in  no  other  way  could  the  facts  there  stated  hav« 
appeared  to  the  Court.  That  it  was  clear  the  appointment  in  question  was 
bad  for  these,  amongst  other,  reasons :  1st,  That  it  was  a  judicial  act,  and 
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oagbt  to  have  been  executed  by  both  the  magistrates  at  the  same  time,  accord- 
ing to  Rex  V.  Forrest^  3  Term  Rep.  38:  and  2«U^,  that  the  magistrates  had 
no  authority,  aAer  the  first  appointment  made  of  four  overseers,  to  appoint 
another,  except  in  the  three  cases  provided  for  by  the  stat.  17  Geo.  2.  c.  38.  s. 
3,  namely  the  death,  removal,  or  insolvency  of  one  of  the  overBeers ;  neither 
of  which  had  happened  here.  And  that  objection  might  be  takeo  here  on  re- 
moval of  the  appointment  by  certiorariy  without  appealing  to  the  sessions  in 
the  first  instance.  -  . 

Lawsbnge,  J.  The  jurisdiction  of  this  court  to  examine  into  the  legality 
of  the  appointment  in  the  first  instance  may  arise  on  this,  that  if  there  were  a 
proper  number  of  overseers  legally  appointed  before,  according  to  the  provisions 
of  the  statute,  a  subsequent  appointment  of  another  overseer  is  merely  void ; 
the  magistrates  having  no  jurisdiction  to  make  it.  And  the  want  of  jurisdic- 
tion in  the  magistrates  below  is  always  a  sufficient  ground  for  the  interference 
of  this  Court. 

The  Court,  being  dqsirous  of  making  inquiry  how  the  practice  stood  rela- 
tive to  the  hearinfif  of  affidavits  in  support  of  objections  against  appointments 
of  magistrates,  which,  upon  the  face  of  them,  were  good,  directed  the  matter 
to  stand  over :  and  on  this  day,  after  hearing  cause  shewn  upon  the  affidavits, 
in  answer  to  the  rule,  when  the  former  preliminary  objection  was  also  insisted 
on,  they  delivered  their  opinions. 

Grose,  J.  When  this  matter  was  first  mentioned,  I  thought  that  the  ob- 
jection should  have  been  made  on  appeal ;  but  I  find  now  that  the  appointment 
may  be  brought  hither  by  certiorari  in  the  first  mstance,  for  the  purpose  of 
being  quashed.  And  upon  looking  into  the  affidavits,  which  upon  inquiry  is 
found  to  be  the  usual  practice,  the  appointment  appears  to  be  bad  on  lx)th  the 
grounds  of  objection  taken.  When  the  first  appointment  was  made,  on  the 
ISth  of  April,  of  four  overseers,  all  further  jurisdiction  of  the- magistrate?  in 
that  respect  was  at  an  end.  It  was  not  competent  for  other  magistrates  to 
make  a  new  appointment  in  cases  not  authoiized  by  the  statute.  Then  again, 
both  the  magistrates  ought  to  have  been  present  when  the  appointment  was 
executed  :  instead  of  which,  many  days  elapsed  between  the  signature  of  the 
one  and  the  other,  and  they  were  not  together  when  the  act  was  done.  This 
is  essentially  necessary  to  be  observed,  and  much  inconvenience  may  ensue 
from  a  contrary  riile.  Therefore,  the  appointment  appearing  to  have  been  ille- 
gally made  must  be  quBshed(l). 

Lawrence,  J.  The  objection  to  looking  into  affidavits  upon  such  a  subject, 
for  the  purpose  of  founding  an  objection  to  the  appointment,  was  never  taken 
bsfore.  Tne  Bridgewater  cases.  Rex  v,  Holloway  and  others,  and  Rex  v. 
BeaUdJiA  others,  E.  &  T.  14  Geo.  3,  and  the  Mithourne  Port  cases.  Rex  v. 
Bcamton  and  others,  and  Rex  v.  Scott  and  others,  M.  &  H.  15  Geo.  3.,  were 
all  motions  to  quash  appointments  of  overseers,  which  came  on  upon  affidavits, 
besides  the  cases  mentioned  at  the  bar.  I  find  it  also  to  be  the  common  practice 
with  respect  to  orders  made  by  commissioners  of  sewers.  Then  as  to  the  merits 
of  this  case  :  it  must  be  taken  on  these  affidavits,  that  the  magistrates  who  first 
met  did  appoitit  four  persons  to  be  overseers  of  the  poor  for  the  parish :  that  one 
of  the  persons  so  appointed  afterwards  applied  at  a  subsequent  meeting  of  mag- 
istrates to  be  discharged  on  the  ground  of  an  exemption  claimed  by  him.  But 
after  the  former  appointment  it  was  not  competent  to  the  other  magistrates  to 
receive  his  excuse  ;  but  the  party  should  have  appealed  to  the  sessions,  who 
might  have  allowed  his  excuse.  But  till  that  were  done  he  became  overseer 
completely  by  the  appointment  under  the  hand  and  seal  of  the  magistrates, 
and  he  might  have  been  indicted  for  not  executing  the  office.  I  should  also  be 
sorry  to  relax  the  rule  that  the  two  magistrates  should  be  together  wheti  the 

(1)  Vide  BaUy  v.  OruUy  4r  a/.,  8  East  827,  and  the  Reporter*!  note  thereto.  Bae.  Abr. 
819,  in  noiU,  (Will,  ed.) 
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appointment  is  made :  otherwise  it  will  be  hard  to  say  to  what  length  of  liti* 
gation  the  question  may  not  be  carried,  if  it  be  to  depend  on  the  mind  of  the 
magistrate  who  first  signed  going  along  with  the  other,  at  the  time  he  signs, 
as  has  been  argued  in  support  of  the  order.  However,  it  b  not  necessary. to 
decide  any  thii^  on  that  ground  rn  the  present  instance.   . 

Lb  Blanc,  J.  The  Court  has  been  in  the  habit  of  entertaining  motions 
of  this  sort  on  affidavit ;  which  brings  the  question  to  the  validity  of  the  ap- 
pointment in  the  present  instance.  Now  the  first  appointment  betng  good,  all 
was  at  an  end,  and  the  other  magistrates  had  no  jurisdiction  to  make  another 
appointment.  Then,  on  the  other  point,  we  cannot  say  that  an  appointment 
under  hand  and  seal,  and  a  mere  concurrence  to  such  an  appoint  ment  by  an- 
other, are  the  same  thing. 

Appointment  quashed. 


Prince  V.  Blackburn. 

a  Eut.  250.    Feb.  18, 1802. 

If  a  ■obforibiiig  witsaM  to  a  deed  be  abroad  ont  of  the  jmiidictionor  the  ooart,  and  not  ame- 
nable to  its  proeOM  at  the  time  of  the  trial  evidence  of  hia  hand-writing  is  admiiaible; 
thoBgh  it  dq  not  appear  whether  he  be  domiciled  or  aettled  abroad. 

DEBT  oh  bond.  Plea,  Nan  est  factum.  This  case  was  tried  the  day  be- 
fore at  the  sittings  before  L^  Blanc,  J.,  when  a  verdict  was  taken  for  the  plain- 
tiff, with  leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 
And  such  motion  bei^  now  made  accordingly,  the  learned  Judge  reported  the 
evidence  to  be  this :  There  were  two  witnesses  to  the  bond,  one  of  whom  was 
dead ;  the  other  was.  Richard  Prince,  son  of  the  plaintiff,  who  left  this  coun- 
try for  America  in  Ottober  last  before  the  action  was  brought.  Two  letters 
had  been  received  from  him  since,  one  dated  at  NevhYork,  the  other  at  Baltu 
mare,  in  America,  It  further  appeared,  that  previous  to  his  departure  he  was 
a  single  man  living  with  his  father  as  part  of  his  family,  on  whose  account  he 
went  to  America  to  transact  some  business.  But  the  witness  who  proved  this 
at  the  trial,  who  was  a  servant  in  the  plaintiff's  family,  did  not  know  whether 
the  son  were  expected  to  return  to  this  country  or  not :  he  was  not  acquainted 
with  the  son's  intentions.  Under  these  circumstances  the  evidence  of  the 
hand-writing  of  both  the  witnesses  was  admitted,  on  the  ground  that  the  sub- 
scribing witness  who  was  still  living,  was  out  of  the  reach  of  the  process  of 
the  Court.  ^^ ' 

Scarlett,  in  support  of  the  rule  prayed  for,  contended  that  such  evidence 
was  not  admissible  without  proof  that  the  subscribing  witness  was  domiciled, 
or  settled  abroad.  The  admission  of  such  evidence  in  any  case  where  the 
subscribing  witness  is  alive  is  a  modem  practice,  and  a  relaxation  of  the  old 
rule,  which  required  the  production  of  the  witness  himself  to  whom  the  par- 
ties had  mutually  agreed  to  refer  for  such  proof.  And  there  is  good  reason 
for  such  strictness,  as  material  circumstances  may  arise  out  of  his  examination 
viva  voce,  which  cannot  otherwise  bo  shewn.  In  all  the  cases  in  which  evi- 
dence of  the  hand-\iTiting  has  hitherto  been  received,  the  witness  was  either 
proved  to  be  dead,  ot  to  have  become  incompetent,  or  to  be  actually  domicil- 
ed, or  settled  abroad,  and  therefore  not  likely  to  return  within  reach  of  the 
prociess  of  the  Court ;  but  in  no  case  has  such  secondary  evidence  been  ad- 
mitted where  the  absence  was  only  temporary,  which  is  the  fair  presumption 
arising  from  the  evidence  given  in  this  case,  [he  Blanc,  J.  That  fcict  was 
left  quite  indifferent  upon  the  evidence.]  The  on,tLM  prohandi,  that  the  sub- 
scribing witness  was  domiciled  abroad,  lay  upon  the  plaintiff  before  the  se- 
condary e/idence  could  be  received.  By  the  stat.  26  Geo.  3,  c.  57,  s.  38,  for 
facilitating  the  proof  of  deeds  executed  in  India  in  the  courts  of  Great  Brit* 
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mih  and  vice  venOy  the  legislature  have  expressly  required  that  the  party  of- 
fering the  deed  in  evidence  shall  prove  that  the  subscribing  witness,  whose 
hand-writing  is  to  be  proved,  is  resident  in  the  other  country,  before  such 
proof  is  admitted.  In  Barnes  v.  TroTnpowshjy  7  Term  Rep.  266,  Lord  Keftr 
yon  confined  the  admission  of  this  secondary  evidence  to  cases  where  the  sub- 
scribing witness  resides  abroad,  kc.,  and  said  there  was  neither  necessity  nor 
convenience  in  relaxing  the  rule  further  than  bad  been  already  done.  In 
Wallis  V.  Ddancy  there  cited,  the  instrument  was  executed  abroad.  So  it 
was  in  Adam  v.  Kerr,  1  Bos.  ic  Pull.  360 ;  and  in  another  case,  Peake's  N. 
P.  99,  before  Lord  Kenyan,  the  witness,  whose  hand-writing  was  allowed  to 
be  proved,  was  domiciled  in  Prance.  And  there  is  good  reason  for  not  relax- 
ing further  the  strict  rule ;  as  otherwise  advanlfige  may  be  taken  of  the  tern* 
porary  absence  of  a  subscribing  witness  to  sue  upon  instruments  which  would 
be  shewn  to  be  void  and  ilJegal  if  the  witness  were  examined  in  person. 

Mingay  and  Latnet  shewed  cause  against  the  rule  in  the  first  instance ;  and 
relied  on  the  rule  laid  down  by  Butter,  J.  in  Adam  v.  K^rr,  that  where  the 
subscribing  witness  was  beyond  the  reach  of  the  process  of  the  Court  at  the 
time  of  the  trial,  the  evidence  of  his  hand-writing  should  be  admitted.  The 
&ct  of  his  intending  to  return  to  this  country  or  not  (which  can  only  be  known 
to  himself)  cannot  furnish  any  rule  to  go  by,  and  must  often  be  a  matter  im- 
possible for  the  plaintiff  to  give  evidence  of.  But  the  presumption  in  the  pre^ 
sent  case  is,  that  he  will  not  return. 

The  Court  refused  the  rule ;  considering  that  as  the  witness  was  out  of  the 
jurisdiction  of  the  Court,  so  as  not  to  be  amenable  to  its  process,  the  secondary 
evidence  was  properly,  admitted(l). 

(1)  Vide  Editor's  aots  to  CM  v.  Dunning^  4  East  M,  whm  the  satfasritits  an  eotttei. 
«d  and  elaMsd. 
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insolvent  debtons'  act  (41  Geo.  3.  c.  70.)  on  the  4tb  of  Avgust  1801 :  having: 
previovsly,  aft  required  bv  thftt  act,  delivered  in  a  schedule  of  his  estate  and 
eflects,  containing  a  small  freehold  estate  in  the  cpnnty  o(  Wilis. 

Thb  16th  section  of  the  act  enacts,  '<  That  all'the  ^tate,  right,  titte,  interest, 
"  and  trast  of  such  debtor  in  and  unto  all  the  real  estate,  kc.  and  all  the  per- 
'*8onal  estate,  (kc.  shall,  imfnediately  after  such  adjudication  (t.  «.  that  the 
*^  debtor  is  entitled  to  the  benefit  of  the  act,  kc.)  be,  and  the  same  is  hereby 
"  vesUd  in  the  derk  of  the  peace  of  the  county,  kc. ;  and  every  such  clerk  of 
'*  the  peitee,  kc,  rs  hereby  directed  and  tequired  to  make  an  assignment  and 
"  conveyance  of  every  such  debtor's  estate  and  effects,  vested  in  such  clerk  of 
*'  the  peace,  ^c'as  dforesaid  to  such*  creditor  or  creditors  of  ^e  said  debtor 
"  as  the  justices  at  any  general  or  quarter  sessions  6(  the  peace,  &c.  shall  or- 
'*  der  and  direct,  kc.  which  assignment  and  conveyance  shall  be  good  and  ef- 
"  fectual  in  the  law  to  all  intents  and  purposes  whatsoever,  kc.  to  vest  the  es* 
"  tates  thereby  assigned  and  convet^  in  the  party  or  patties  to  whom  the  same 
"  shall  be  so  assigned  and  conveyed,  his  heirs,"  kf:. 

The  order  to  assign  and  convey  the  estate  in  questien  to  th^  lessor  of  the 
phuntifl*  was  made  by  the  justices  on  the  said  4th  of  August  last,  and  the 
conveyance  to  him  by  the  clerk  of  the  peace  of  the  county  of  Wilts  accord- 
ingly bare  date  on  that  day ;  but  in  fact  it  was  not  executed  until  the  6th  of 
l^pten^er,  and  the  demise  was  laid  on  the  2d  of  the  same  month.  Under 
diese  circumstances  !«  Blanc,  J.  nomtuited  the  plaintiff  at  the  trial  at  the  last 
assizes  at  Salisbury,  considering  that  his  title  did  not  accrue  till  after  the  day 
of  the  demise  laid. 

GtMt  now  moved  to  set  aside  the  nonsuit,  suggesting  that  though  the  stat- 
ute veMed  the  insolvent  debtor's  estate  in  the  clerk  of  the  peace  in  the  first 
instance,  and  until  an  iassignment  and  conveyance  were  made  by  him  to  some 
creditor  under  the  direction  of  th^  justices ;  yet  after  such  ordef ,  and  the  ex- 
ecution of  the  assignment  accordingly  by  the  clerk  of  the  peace,  the  creditor 
was  in  by  relation  to  the  time  of  the  discharge,  when  the  estate  was  out  of 
the  insolvent  debtor ;  by  analogy  to  the  statutes  of  bankru]!A,  where  after  an 
actual  assignment  the  Assignees  of  the  bankrupt  we^  in  by  relation  to  the  act 
of  bankruptcy;  when  the  bankrupt's  estate  was  divested  by  the  act  of  the  law. 

The  Court,  however,  thought  the  nonsuit  proper ;  the  act  of  parliament 
havinir  positively  vested  the  insolvent  debtot's  estate  in  the  clerk  of  the  peace 
until  Ibis  subsequent  assignment  and  conveyance  of  it  to  the  creditor  pursuant 
to  the  order  of  the  justices.  And  they  obseived,  that  if  another  demise  by 
the  clerk  of  the  peace  had  been  laid,  it  would  have  obviated  any  inconvemience 
which  could- have  arisen  in  this  case  from  the  lessor's  want  of  knowledge  when 
the  assignment  wasractually  executed. 

..J  ■  .  Rule  refused. 


Stephens  v.  Crichton. 

^     )]^flt,a59.    May  IS,  1802. 

Ths  party  saeceeding  m  not  entitled  to  the  coeti  of  examiniiig  witHewea  on  interrogatoriee,  or 
takific  ofBoe  copies  of  depoettione  :  but  each  petty  applying  pays  hie  own  eipence,  naleaa  it 
be  oiherwiae  expreased  in  the  rale. 

ERSKINE  moved  that  the  Master  might  review  his  taxation  of  costs  in 
this  case,  he  not'havingf  allowed  the  defendant  the  expences  of  taking  inter- 
rogatories of  his  own  witnesses,  and  the  ofilce  copies  of  depositions  of 
the  plaintiff's  witnesses  taken  before  commissioners  abroad.  The  ac- 
tion Was  brought  to  recover  damages  on  account  of  the  defendant's  ship  hav- 
ing run  down  the  plaintiff's  :  and  after  notice  of  triaj  given  and  countermand* 
ed,  it  was  agreed  that  as  several  of  the  witnesses  on  either  side  were  going* 
abroad,  they  should  respectively  be  examined  upon  interrogatories,  and  that 
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the  depositions  of  others  of  the  plaintiff's  witnesses  who  were  then  ahroad 
should  be  taken  before  commissioners  there.  The  plaintiff  at  the  trial  read 
many  of  the  depositions  made  by  his  own  witnesses ;  hot  made  so  weak  a  case 
that  it  became  unnecessary  for  the  defendant  to  read  his  depositions  in  answer; 
(but  which  were  now  sworn  to  be  material  to  the  merits  of  ther  case) ;  and  a 
verdict  passed  for  the  defendant.  It  .was  now  insisted^  that  the  defendant  was 
entitled  to  be  allowed  the  costs  in  question  as  much  as  in  the  case  where  a 
party  subftonas  material  witnesses  who  attend  at  the  trial,  but  are  not  exam* 
med  on  account  of  the  failure  of  the  plaintiff's  case,  or  to  save  the  time  of 
the  Court. 

The  Court,  however,  on  consulting  the  Master,  ^id  that  the  practice  had 
been  against  the  allowance  of  costs  to  the  party  succeeding  in  such  cases. 
They  referred  to  an  anonymous  case  in  £.  24  Geo.  3,  (Hitllock  on  costs, 
437,)  where  the  rule  was  hid  down  that  the  costs  of  examining .  witnesses 
upon  interrogatories  were  always  borne  by  the  party  obtaining  the  rule 
for  such  examination,  and  did  not  abide  the  event  of  the  cause  unless  90 
ordered  by  the  Court.  Lord  EUenborough  observed  that  however  de- 
sirable it  was  that  the  taxed  costs  should  really  indemnify  the  papty  who 
was  ultimately  found  to  be  in  the  right;  yet  it  was  necessary  to  keep 
a  check  upon  the  very  great  expence  to  which  this  might  lead,  and  to  incur 
which  the  interest  of  unconscientious  agents  might  afford  a  temptation.  That 
there  was  the  less  reason  to  break  iq  upon  the  rule  in  this  case,  as  the  exam- 
ination  of  witnesses  on  interrogatories  in  any  case  was  a  matter  of  indulgence 
and  consent. 

Rule  refused. 


GoUett  and  Another  v.  Lord  Keith. 

2  East,  260.     May  14,  1S02. 

Id  iDPtiryinx  a  trwpaia  vnder  the  pmeem  of  a  foreign  coort,  it  ieema  that  the  plea  nhonld  be 
formed  io  analogy  to  Miniilar  jwetifiditiotts  onder  the  prbceaa  of  onr  inferior  eoarta;  bat  at 
any  rate,  a  plea  which  only  »tatea  that  the  court  abroad  vrai  goYorned  by  foreign  lawi, 
that  the  property  leized  waa  within  iti  jaritdiction,  that  certain  legal  proceedings  were  had, 
according  to  aoch  foreign  lawa,  agriinat  the  property  in  qnestion  io  snch  court,  naving  pom- 
petept  jtirindietioo  in  that  behalf,  ti  lalifer  frroeeuufn^  &c.  that  the  defeodant  waa  order- 
ed by  the  aaid  covrt,  having  competent  anthority  in  that  behalf,  to  aeize  the  property,  it 
bad ;  being  too  general;  and  not  giving  the  plaintiff  Notice  whether  the  defendant  jastified  aa 
an  officer  of  the  court,  or  party  to  the  cause;  or  of  what  nature  the  charge  waa,  or  by  wboot 
instituted,  or  what  the  order  of  seizure  waa,  whether  absolute  or  quowque,  &c. 

TO  an  action  of  trespass  vi  et  armis  for  seizing  and  taking  the  ship  and 
goods  of  the  plaintiffs  at  the  Cape  of  Good  Hope,io  wit,  &c.  and  converting 
the  same  to  the  defendant's  use ;  the  defendant,  amongst  other  pleas,  plead- 
ed by  way  of  justification,  that  a  little  before  the  said  time  when,  &c.  the  said 
settlement  of  the  Cape  of  Good  Hope  beini?  a  foreign,  to  wit,  a  Dutch  settle- 
ment, was  conquered  and  taken  by  the  King  in  open  and  lawful  war  from 
certain  enemies  of  the  King,  and  by  virtue  of  that  conquest  from  thenceforth 
until  and  at  the  said  time  when,  &x;.  remained  and  was  in  the  lawful  posses- 
sion of  the  King ;  and  that  the  same  settlement,  not  having  received  laws 
from  his  Majesty,  or  from  any  other  lawful  authority  since  the  said^  conquest, 
the  former  laws  and  customs,  courts  and  jurisdictions  of  the  said  settlement 
being  foreign,  viz.  Dutch  laws  and  cusiomsi  courts  and  jurisdictions,  from  the 
time  of  the  same  conquest  until  at  the  said  time  when,  kc,  remained  and 
were  in  full  force  in-  and  throughout  the  said  settlement  for  the  regulation  and 
government  of  the  same,  to  wit,  at,  &:c.  And  the  said  settlement,  so  being  4n 
the  lawful  possession  of  the  King,  and  the  same  laws  and  customs,  courts  and 
jurisdictions,  so  being  in  full  force  as  aforesaid,  the  said  ship  wilb  the  said 
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goods,  kc,  on  board  thereof,  a  little  before,  and  also  at  the  said  time  when,  &01 
was  at  a  certain  place  called  Sifnon*s  Bay^  part  of  the  s&id  settlement,  and 
within  the  jurisdiction  of  the  supreme  court  of  judicature  there,  to  ,wit,  at,  dec 
the  same  court  then  and  there  being  a  foreign,  to  wit,  a  Dutch  court,  then  and 
there  lawfully  subsisting,  and  governed  by  the  same  foreign  laws  and  customs, 
and  lawfully  adminiatering  the  same  laws  and  customs  in  the  said  settlement 
for  the  regulation  and  government  of  the  same,  to.  wit,  at,  &c.  And  the  said 
ship  and  goods,  dec.  so  being  within  the  jurisdiction  of  the  same  court  a  little 
before  the  said  time  when,  &c.  certain  legal  proceedings  according  to  the 
same  foreign  laws  and  customs  had  been  and  were  instituted,  and  until  at  and 
after  the  said  time  when,  dec.  continued  and  were  depending  in  the  same 
court  against  the  said  ship  and  goods,  dec.  the  same  court  having  lawful  and 
competent  jurisdiction  and  autboiity  in  that  behalf,  to  wit,  at,  dtc. :  and  such 
proceedings  were  thereupon  had  in  the  same  court,  that  the  defendant  after- 
wards and  a  little  before  the  said  time  when,dcc.  to  wit,  on,  dec.  iiras  acconiing  to 
the  said  foreign  laws  and  customs  empowered  and  authorised  and  ordered  by 
the  sai^e  court,  having  lawful  and  competent  jurisdiction  and  authority  in  that 
behalf,  to  seize  and  take  the  said  ship  and  goods,  dec,  being  within  the  juris- 
diction of  the  same  court,  and  to  detain  the  same  under  the  authority  of  the 
same  court,  to  wit,  at,  dec.     By  reason  whereof,  dec. 

To  this  plea  there  was  a  demurrer,  and  the  following  special  causes  were 
assigned,  viz.  thai  it  does  not  appear  by  the  said  plea  when  or  what  legal  pro- 
ceedings had  been,  or  were  instituted,  or  depencUtig,  in  the  supreme  court  of 
judicature,  in  the  said  settlement,  against  the  said  ship  and  goods,  dec  nor  for 
what  cause  the  same  had  been  or  were  instituted :  and  also  for  that'it  does  not 
therein  appear  nor  is  alleged  on  what  account,  or  by  reason  of  what  facts 
the  said  court  ordered,  or  had  power  to  order,  the  seizure  or  detention  of  the 
said  ship  and  goods,  dec. ;  nor  by  what  law  or  custdms,  or  by  what  proceed- 
ings, or  how,  or  in  what  manner  the  defendant  was  empowered,  authorised, 
or  ordered  by  the  said  court  to  seize  and  take  the  said  ship  and  goods,  dec.. : 
and  also,  fot  that  it  is  not  thereby  alleged  that  any  or  what  order,  authority, 
process,  decree,  judgment,  or  sentence  was  made,  issued,  or  pronounced  by* 
the  said  court  respecting  the  said  ship  or  goods,  dec.  or  respecting  the  deten- 
tion thereof;  and  also  for  that  no  certain  or  material  issue  can  be  taken  upon 
the  said  plea,  &c. 

This  case  was  argued  in  Michaelmas  \»rm  last,  by  GUes  in  support  of  the 
demurrer,  and  Jervis,  contra ;  and  in  this  term,  by  GMs  for  the  demurrer,  and 
Parky  contra. 

In  support  of  the  demurrer,  it  was  urged  that  there  was  no  precedent  in  the 
books  of  a  justification  so  general  as  this,  nor  any  direct  authority  to  warrant 
such  a  justification  under  the  order  of  a  foreign  court :  but  that  by  analogy  to 
justifications  for  similar  acts  done  by  virtue  of  process  out  of  the  courts  in 
England,  the  plea  was  clearly  bad.  It  is  a  general  rule  of  pleading,  that 
where  a  party  justifies  a  trespass  under  an  authority  given,  he  must  shew 
that  authority.  Co.  Litt.  .283.  a.  There  is  a  difllerence,  however,  in  this  re- 
spect, between  the  party  to  the  cause,  and  the  officer  who  executes  the  process 
of  the  court;  the  former  must  shew  the  judgment  as.  well  as  the  writ;  but 
the  latter  need  only  shew  the  writ  under  which  he  acts ;  because  he  is  bound 
at  any  rate  to  obey  it  within  the  jurisdiction  of  the  court  by  which  it  is  issued. 
Yet  where  the  officer  justifies  together  with  the  party,  he  is  golden  to  the 
same  strictness  in  pleading.  These  rules  govern, even  where  the  justification 
is  founded  on  process  out  of  the  superior  courts  at  Westminsfer.  Cotes  v. 
Michael,  3  Lev,  20,  Tarlton  v.  Fisher,  Dougl.  671,  Philips  y.  Biron,  I  Stra. 
609,  Mathews  v.  Cary,  3  Mod.  137,  and  Lamb  v.  Mills,  4  Mod.  378,  are  in  point. 
But  in  justifying  process  out  of  inferior  courts  here,  the  party  is  holden  to  still 
greater  strictness.  Formerly,  indeed,  it  waa  necessary  for  him  to  set  Torth 
all  the  proceedings ;  but  though  that  rule  has  been  relaxed,  still  he  must 
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shew  that  the  inferior  court  bad  jurisdiction  of  the  subject  xnatter ;  that  the 
cause  of  action  arose  within  the  jurisdiction  ;  that  a  plaint  was  regularly  kv- 
iedi  and  (in  case  of  judicial  process)  that  judgment  was  thereupon  obtained, 
and  that  the  writ  or  process  issued  to  the  proper  officer,  who  thereupon  exe- 
cuted the  same.  The  officer,  indeed,  need  not  shew  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  court,  though  he  must  set  forth  such 
jurisdiction ;  because  that  in  the  case  of  inferior  courts  is  a  fact  of  which 
the  Judges  are  not  bound  to  take  cognizance:,  he  must  also  shew  that 
such  a  plaint  was  levied  of  which  the  inferior  court  had  jurisdiction,  and 
that  sueK  proceedings  were  had,  6cc. ;  that  certain  process  issued  directed 
to  him^as  an  officer  of  the  court,  which  was  delivered  to  him  to  exe* 
cute,  and  that  he  did  accordingly  execute  the  same.  Givynn  v.  Pooler  2 
Lutw.  935.  1560,  Moravia  v.  Sloper,  Willes,  SO,  Morse  v.  James,  Ibid.  122, 
and  Rowland  v.  Veale,  Gowp.  18.  In  no  case  is  it  sufficient  either  for  the 
officer  or  the  party  lo  plead  generally  that  he  committed  the  trespass  com- 
plained of  by  order  of  such  a  court;  for  he  might  as  weU  justify  it  by  saying 
that  he  did  it  according  to  the  law  of  the  land.  The  proceedings  of  the 
King's  courts  in  the  Colonies  (to  which  this  case  bears  the  greatest  analogy) 
cannot  in  reason  be  considered  as  entitled  to  higher  credit  than  the  proceed- 
ings of  the  courts  here.  They  can  at  most  only  be  put  on  the  same  footing 
witbour  inferior  courts ;  and  those  who  claim  or  justify  under  them  must 
at  least  be  holden  to  as  strict  rules  in  pleading  as  apply  to  justifications  under 
the  process  of  such  courts.  '  This  is  evident  from  considering  the  principle 
on  which  all  the  authorities  on  this  subject  proceed.  The  reason  why  a  de- 
fendant may  justify  more  generally  under  the  process  of  a  superior  than  of  an 
inferior  court  isj  because  the  judges  are  in  the  first  instance  presumed  to  know 
the  extent  of  the  jurisdiction ;  and  therefore  it  is  not  necessary  to  allege  that 
the  superior  court  had  jurisdiction  of  the  subject  matter,  or  that  the  cause  of 
action  arose  within  such  jurisdiction;  both  which  are  necessary  to  be  alleged 
in  the  case  of  inferior  courts;  because  the  court  are  not  presumed  to  be  cog- 
nizant of  the  facts  until  brought  before  them  by  proper  averments.  This  ne- 
cessity, therefore^  cannot  be  less  in  regard  to  justifications  under  the  process  of 
foreign  courts,  of  which  the  Judges  here  must  be  taken  to  be  wholly  ignorant 
till  disclosed  to  them  by  pleading.  Suppose  the  ship  had  been  taken  in  exe- 
cution by  the  sherifi*  under  a  writ  of  ^ri  facias,  and  this  action  of  trespass 
brought  against  him ;  though  he  would  only  state  in  his  justification  that  the 
plaintiff  in  the  former  action  sued  out  a  writ  ot  fieri  facias  under  a  judg- 
ment befoie  that  time  recovered  in  a  certain  action  against  the  former  defen- 
dant, which  writ  was  directed  to  him  as  sherifiT,  whereby  he  wfis  commanded, 
dec.  and  that  it  was  delivered  to  him  to  be  executed,  and  that  he  did  ex- 
ecute it  accordingly  by  taking  the  goods,  &c :  yet  in  addition  to  those  facts, 
their  previous  knowledge  of  the  law,  which  the  law  itself  presumes  them  to 
have,  enables  4he  Judges  to  know  that  the  writ  issued  in  a  civil  <  proceed- 
ing ;  such  .whereof  the  court  had  cognizance ;  that  the  writ  of  fieri  faciiu 
was  the  proper  process  in  such  a  suit;  and  that  the  sheriff  was  the  pro- 
per officer  to  whom  it  ought  to  be  directed,  and  by  whom  it  should  be  exe- 
cuted :  ilpon  the  whole,  therefore,  they  would  have  sufficient  assurance  that 
the  proceeding  itself,  so  far  as  regarded  the  sheriff,-  was  regular,  and  that  the 

Srocess  itself  was  properly  executed.  But  wherever  the  jurisdiction  is  un- 
mown  to  the  court,  all  those  matters  which  they  ^se  in  the  other  case  presum- 
ed to  know,  and  which  are  necessary  to  constitute  the  entire  justification  of 
the  party,  must  be  supplied  by  adequate  averments :  there  is  therefore  an  ad* 
ditional  necessity  imposed  on  the  party,  namely,  to  state  the  law  by  which  such 
proceedings  are  justified,  as  well  as  the  proceedings  themselves ;  for  the  law 
of  a  foreign  country  is  no  more  than  a  &Lct  here,  which  must  be  averred,  and 
caiTnot  be  presumed.  Then  as  it  must  be  admitted,  that  as  a  justification  so 
general  as  the  present  would  not  suffice  to  protect  a  sheriff  acting  under  the 
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process  of  one  of  the  superior  courts,  a  fortiori  it  cannot  protect  the  defendant 
acting  under  a  jurisdiction  wholly  Unknown  to  the  law.  Here  the  description 
of-  the  court  itself  is  uncertain,  as  to  its  nature  and  general  jurisdiction.  The 
plea  states,  "  that  certain  legal  proceedings  had  heen  instituted,"  &c.  hut  it 
does  not  state  what  those  proceedings  were,  whether  criminal  or  civil,  or  by 
T^hoip  institutedi,  or  on  what  account.  It  states  no  previous  complaint  or 
charge ;  but*  that  such  proceedings  were  thereupon  had :  so  that  it  does  not 
appear  upon  what  such  proceedings  were  had.  It  is  said,  that  all  this  was 
done a(^cording  to  the  foreign  laws  and  customs;  but  it'  does  not  shew  what 
those  laws  and  customs  were.  It  states  that  the  defendant  was  empowered, 
authorized,  and  ordered  to  seize  the  ship,  6k,  ;  but  it  does  not  set  fortn  the  or- 
der by  which  he  was  so  authorized.  It  is  not  even  averred  that  he  was  the 
person  to  whom  such  order  was  directed,  or  that  he  was  bound  to  obey  it.  It 
cannot  be  collected  whether  this  were  mesne  or  judicial  process  ;  nor  for  how 
long  he  was  to  seize  or  detain  the  ship ;  nor  for  what  purpose.  All  these 
matters  would  have  been  necessary  to  be  shewn  in  analogy  to  cases  of  infe» 
rior  jurisdiction  here,  even  if  it  had  distinctly  appeared  that  the  defendant  ^s 
an  officer  of  the  foreign  court,  and  bound  to  execute  its  process :  but  nothing 
of  that  sort  appears ;  and  therefore  he  stands  in  the  same  situation  as  a  party 
at  whose  instigation  the  proceedings  Were  had  ;  in  which  case  it  is  not  only 
necessary  to  state  the  writ  authorizing  the  seizure,  but  also  the  judgment  on 
which  it  is  founded. 

For  the  defendant  it  was  insisted,  that  there  was  no  analogy  between  courts 
of  inferior  jurisdiction  here  and  foreign  courts,  and  that  the  reasons  on  which 
the  cases  had  proceeded  in  respect  of  the  former  did  not  apply  to  the  latter. 
The  defendant  justifies  under  the  orders  of  a  court  in  a  foreign  settlement 
averred  to  be  governed  by  Dutch  laws,  though  at  that  time  in  the  possession 
of  the  king  as  a  conquest :  which,  according  to  Calvin's  case,  7  Co.  17.  b. 
and  Blankard  v.  Galdy,  Salk.  411,  is  consonant  to  the  law  of  England  in  the 
case  of  a  new  conquest  till  our  own  laws  are  there  promulgated  by  the  king.  The 
plea  further  states,  that  the  property  seized  was*  within  the  jurisdiction  of  the 
supreme  court  of  judicature  there  ;  and  that  the  defandant  was  by  the  order 
of  that  court,  which  is  averred  to  have  had  competent  jurisdiction  in  that  be- 
half, eknpowered  and  ordered  to  seize  and  detain  it.  This  is  the  substance  and 
sense  of  all  justifications  of  this  kind  under  our  municipal  courts;  and  it 
would  have  been  useless  and  nugatory  to  have  gone  further  and  to  have  set  out 
what  those  foreign  laws  were,  and  what  the  process  of  the  court  was ;  be- 
cause, be  they  what  they  might,  this  court  could  not  tell  whether  the  proceed- 
ings had  been  regular  or  not ;  having  no  previous  knowledge  of  the  foreign 
law  wherewith  to  compare  them :  nor  could  it  Sit  as  a  court  of  review  upon 
the  justice  or  legality  of  the  decision  of  a  foreign  independent  judicature.  It 
has  been  always  holden,  that  the  judgment  of  a  foreign  court  of  competent 
jurisdiction  is  conclusive  upon  the  subject  matter  of  the  adjudication,  and  that 
it  cannot  be  questioned  in  any  collateral  proceeding.  For  which  they  cited 
Hughes  V.  CorneliuSi  2  Show,  232.  Burroughs  v.  Jamineau,{a)  Boucher  v. 
Lawzon,  Rep.  temp.  Hardw.  99.  Galbraith  v.  NemHe,  R.  R.  E.  29  6eo.  3. 
Dougl.  5.  b.  n.  %  Phillips  v.  Hunter,  2  H.  Blac  410,  per  Eyre,  C.  J.  Geyer 
V.  AguHar,  7  Term  Rep.  681,  and  particularly  Rex  v.  Garddl{b) ;  where  to 
an  indictment  for  an  4issault  by  the  defendant,  which  was  committed  in  turn- 
ing ahe  prosecutor  out  of  Queen's  College,  Osford,  the  defendant  gave  in  evi- 
dence an  order  of  expulsion  of  the  prosecutor  by  the  college,  and  his  (the  de- 
fendant's) acting  as  their  officer  in  enforcing  it.  The  prosecutor  in  answer 
offered  to  prove  the  invalidity  of  the  order  by  reference  tathe  constitution  of 

(a)  BL  IS  G.  1  cited  io  ftep.  lAmp.  Hardw.  87.   18  Yin.  Abr.  87,  pL  7»  uid  2Stfm.  78S. 
8.  C.    ■ 
{k)  Cited  in  the  Dotebeei  of  jnii|fitofi>s  case,  U  St.  Tr.  t08. 
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the  college :  but  the  Judge  at  nisi  prius  rejected  the  evidence,  and  held  the 
order  of  expulsion  conclusive;  and  this  court  afterwards  approved  of  his  de^ 
cision.  The  same  doctrine  was  strongly  enforced  by  Eyre,  G.  J.  in  Phillips 
r.  IfuTUer,  There  is  an  additionaKreason  for  not  requiring  the  same  strict- 
ness in  pleading  such  a  justification  under  the  process  of  a  foreign  court  as  19 
usual  with  respect  to  our  own  courts :  because  the  defendant  is  as  much  ja 
stranger  to  the  course  of  their  proceedings  as  the  plaintiff;  and  he  has  no 
more  the  means  of  informing  himself  of  ihem  or  getting  copies  of  them  than 
the  plaintiff.  It  may  be  otherwise  in  the  case  of  a  plaintiff  coming  here  as  a 
volunteer  to  derive  some  benefit  to  himself  grounded  on  the  proceedipgs  of  a 
foreign  court,  of  which  in  that  case  he  would  be  bound  to  inform  himself. 
But  it  does  not  even  appear  that  the  defendant  instituted  the  proceedings  in 
the  foreign  court;  for  it  is  only  stated,  that  certain  proceedings  had  been  and 
toere  depending  against  the  ship  and  cargo,  which  refers  to  an  antecedent  time. 
On  the  contrary,  it  is  plain  that  tbe  defendant  must  have  acted  as  the  officer 
of  the  court,  because  it  is  alleged  ^hat  he  was  ordered  by  the  same  court  to 
8ei2e  the  property ;  which  necessarily  implies  that  the  order  was  directed  to 
him,  and  that  he  was  under  an  obligation  to  obey  it,  the  court  having,  as  is 
expressly  stated,  competent  authority  in  that  behalf.  For  the  reason  before 
urged,  it  cannot  be  necessary  to  state  the  precise  terms  of  the  order,  because 
the  court  could  not,  as  in  the  case  of  our  own  process,  know  whether  it  were 
regular  or  not  in  the  frame  of  it.  Perhaps  too  it  was  a  mere  verbal  prder,  as 
in  2  Roll.  Abr.  558.  C.  pi.  2. ;  and  every  thing  is  to  be  presumed  in  favour 
of  the  regularity  of  the  proceeding  of  a  foreign  court,  unless  the  contrary  ap- 
pear. The  same  presumption  is  made  even  in.  tbe.  case  of  inferior  courts  at 
home,  provided  the  jurisdiction  sufficiently  appear.  Sollers  v.  Lawrence, 
Willes,  413,  and  Maraoia  v.  Sloper  Ibid.  34.  So  ixi  Ladbroke  v.  James,  Jbid. 
199 — ^201,  it  was  holden  -sufficient,  after  stating  facts  which  gave  a  limited 
court  jurisdiction,  to  allege  generally  that  the  court  gave  such  a  judgment. 
Willes,  C.  J.  there  said,  that  if  it  had  appeared  that  the  sessions  had  jurisdic- 
tion to  discharge  the  insolvent  debtor,  it  would  have  been  sufficient  to  have 
said  generally  that  the  Sessions  had  discharged  him ;  and  that  the  court  above 
could  not  inquire  into  any  facts  necessary  to  be  done  by  him  in  order  to  obtain 
his  discharge  ;  of  which  the  Sessions  were  the  only  and  the  proper  judges. 
In  OUo  V.  Sdwin,  2  Lev.  131,  the  Ad  mi  rait  v  Court  warrant,  under  which  the 
defendant  justified  the  trespass,'  merely  recited  that  a  case  was  depending 
therein  de  re  mUratima,  and  commanded  the  defendant  their  officer  to  take 
the  plaintiff;  which  was  holden  sufficient,  without  shewing  the  particular 
matter.  In  all  cases  the  officer  is  more  favoured  in  pleading  than  the  party, 
and  need  only  shew  tbe  writ  or  warrant  without  shewing  the  judgment(a) ; 
because  the  officer,  who  acts  only  ministerially,  is  at  all  events  bound  to  obey 
the  process ;  and  the  court,  from  their  knowledge  of  such  process,  are  ena- 
bled to  see  whether  it  were  such  as  by  the  law  he  was  bound  to  obey :  where- 
as in  this  instance  the  view  of  the  process  can  afford  no  information  to  the 
court  as  to  its  legality  ;  and  therefore  it  would  have  been  nugatory  to  have 
set  it  out.  Upon  this  principle,  where  a  party  had  seized  and  condemned 
goods  in  Ireland  under  the  dominion  of  the  King  of  Denjnark,  by  a  grant 
from  that  prince,  and  under  their  law,  and  afterwards  coming  into  England 
was  sued  for  such  acts  by  the  former  owners  of  the  goods.  Lord  Nottingham, 
in  B%itolph  v.  Bzn/ield,  Finch's  R.  1S3,  granted  a  perpetual  injunction,  saying, 
that  what  was  done  there  was  according  to  their  law  ;  and  that  it  was  not  prop- 
erly triable  here  whether  the  King  of  Denmark  had  power  to  make  such  a  grant 
So  here  it  is  not  properly  triable  whether  the  supreme  court  of  judicature  at 
the  Cape  had  power  to  make  such  an  order  to  the  defendant ;  but  the  only 

(a)  Cotu  v.  MUckdl,  3  Lev.  10.    BrUton  v.  CoU^  1  Salk.  409,  and  5  CQm.  Dig.  822. 
tiL  Plaader,  8  M.  24.  <    ' 
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material  question  is,  whether  in  ftct  such  an  order  were  made  ?  which  is  raf* 
ficiently  stated  for  the  plaintiff  to  put  it  in  issue  by  the  comjT:on  replication 
de  injuria,  &c.  This  case  then  falls  within  the  scope  of  those  authorities 
where  it  is  sufficient,  even  in  the  case  of  an  inferior  jurisdiction,  to  plead  taU-- 
ter  proctsium  est ;  as  in  Gtovnne  r.  Pooh,  2  Lutw.  937,  Truscott  v.  Carpen- 
ter, 1  Ld.  Raym.  230,  Johnson  v.  Warner.WiWes,  628,  Titley  v.  Foxall,lhii. 
688,  Adams  v.  Freeman,  2  Wils.  5.  Here  it  answers  every  reasonable  pur- 
pose to  aver  generally,  that  the  foreign  court  had  jurisdiction  to  do  the  act 
which  they  ordered  to  be  done.  And  no  hardship  is  hereby  cast  on  the  plain- 
tifi*;  because  it  is  a  matter  in  pais,  and  the  affiruiative  of  the  proof  lies  on  the 
defendant  pleading  it.  The  reason  why  such  matters  must  be  pleaded  special- 
ly  when  arising  here  is  from  a  technical  distinction  between  matters  of  record, 
and  matters  not  of  record,  the  former  of  which  must  always  be  pleaded  with 
a  prout  patet,  ^c. ;  but  no  uch  distinction  prevailing  in  respect  to  judicial  pro- 
ceedings abroad,  the  s^me  necessity  does  not  exist ;  and  nan  constat  but  that 
all  the  proceedings  in  this  case  were  ore  tenus. 

In  reply,  it  was  said,  that  the  whole  of  the  defendant*s  argument  turned  on 
the  assumption  that  he  was  an  officer  of  the  court;  which  did  not  appear; 
and  it  was  admitted  that  the  party  who  put  the  proceedings  of  any  court  in 
motion,  (whieh,  for  aught  appeared  to  the  contrary,  was  done  by  the  defendant 
himself,)  was  bound  to  shew  that  they  were  regular.  That  the  question  was 
not,  how  far  the  sentences  of  a  foreign  court  were  conclusive,  but  how  they 
were  to  be  shewn  in  pleading.  That  the  plaintiff  could  not  dispute  the  judg- 
ment of  the  foreign  court,  because  the  defendant  had  not  shewn  what  it  was. 
That  the  rule  requiring  this  to  be  set  out  by  the  party  was  not  merely  for  the 
information  of  the  court,  but  also  to  enable  the  otncr  party  to  meet  the  charge. 
That  admitting  the  proceedings  might  be  pWded  generallTi  the  objection  held 
that  they  were  not  set  out  at  all ;  so  that  the  plaintiff  could  not  even  tell  the 
nature  of  the  charge.  That  this  applied  as  well  whether  the  proceedings  were 
ore  tenus  or  in  writing :  and  in  the  c^se  in  2  Rol.  Abr.  558,  the  order  though 
made  ore  tenus  was  set  put.  That  all  the  cases  proved  that  where  it  was  ne- 
cessary to  shew  a  jurisdiction  in  the  court,  as  in  the  case  of  inferior  courts,  it 
was  not  enough  to  aver  such  jurisdiction  generally,  but  such  facts  must  be 
stated  as  shewed  that  the  case  was  within  it.  That  the  defendant  could  not 
be  prepared  to  prove  the  legality  of  the  seizure  unless  be  were  cognizant  of 
the  facts ;  and  therefore,  there  was  no  more  hardship  in  requiring  him  to  plead 
them  in  this  than  in  other  cases. 

Grose,  J. (a).  The  defendant  justifies  the  trespass  complained  of,  as  having 
been  done  under  the  authority  arid  by  the  order  of  the  supreme  court  of  judi- 
Qature  at  the  Cape  of  Good  Hope.  In  pleading  such  justifications  the  law 
makes  a  difference  between  the  party  claiming  the  aid  of  such  court,  and  the 
officer  of  the  court  who  is  bound  to  obey  its  orders,  in  favour  of  the  latter.  In 
the  present  case,  therefore,  it  would  be  most  for  the  advantage  of  the  defend- 
ant to  consider  him  as  such  officer ;  for  as  party,  there  is  not  the  smallest  pre- 
tence to  say  that  the  plea  will  justify  him.  But  considering  him  to  have  act- 
ed as  officer^  it  was  incumbent  on  him  to  have  shewn  that  by  his  plea ;  and 
that  he  acted  under  a  court  of  competent  jurisdiction  ;  that  such  an  order  is- 
sued to  him  ;  and  that  he  has  not  transgressed  it  in  doing  whi^l  he  has  done. 
Then  trying  the  validity  of  this  plea  by  those  rules,  it  cannot  be  supported  : 
for  though  m  one  part  the  defendant  affects  to  consider  himself  as  an  officer 
of  the  coun  abroad,  by  stating  that  he  was  ordered  by  that  court  to  do  the  act 
complained  of;  yet  that  does  not  shew  that  he  was  the  officer  of  the  court, 
but  he  should  have  averred  that  he  was  so,  and  have  she^vn  that  the  order  ap- 
plied to.  him  as  such.     For  this  purpose  he  should  have  stated  what  the  order 

(a)  Lord  ElUnbor^ugh,  having  baen  eooearned  as  eouiael  m  the  caise,  declined  giving 
■By  c——'- 
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was ;  that  the  court  miffht  see  that  he  was  bouDcl  to  obey  it,  and  that  he  had 
not  transgressed  his  authority  in  what  he  did.  But  nothing  of  that  sort  a{^ 
pears ;  and  if  the  parties  were  to  go  to  issue  on  this  plea,  I  do*  not  see  what 
the  plaintiff  is  to  be  preg^rcd  to  answer.  The  plea  is  abundantly  too  general, 
and  answers  none  of  the  purposes  for  which  such  a  plea  was  intended.  I  am 
aware  of  the  inconvenience  to  a  defendant  in  such  a  case  in  holding  him  to 
greater  strictness  in  pleading ;  but  that  cannot  alter  the  law ;  though  perhaps 
the  difficulty  which  has  occurred  may  suggest  the  propriety  of  some  legisla- 
tive provision  on  similar  occasions.  It  is  our  province  only  to  decide  whether 
this  be  a  good  justification  in  point  of  law  according  to  the  rules  which  liave 
governed  in  similar  cases :  and  if  it  be  not,  we  must  give  judgment  for  the 
plaintiff!  As  to  what  has  been  urged  respecting  the  jurisdiction  of  the  court, 
I  observe  that  it  is  stated  that  the  ship  and  cargo  were  within  the  jurisdiction 
of  the  court,  which  was  governed  by  foreign  laws,  and  that  certain  legal  pro- 
ceedings according  to  iuch  laws  were  instituted  and  depending  in  the  court 
against  the  ship  and  cargo,  the  court  having  competent  jurisdiction  in  that  be- 
half, &c.  But  the  defendant  ought  to  have  shewn  what  the  foreign  law  was 
which  gave  jurisdiction  to  the  court  abroad  in  this  respect ;  for  that  is  a  fact ; 
and  that  the  subject  matter  was  within  the  iurisdiction  ;  and  how  it  became 
amenable  to  the  process  of  the  court.  But  however  this  may  be,  the  defend- 
ant at  any  rate  might  have  shewn  more  fully  how  he  was  authorised  to  act  in 
ihe  manner  he  has  done ;  and  I  am  clearly  of  opinion  that  the  justification 
pleaded  is  too  general. 

Lawrence,  J.  I  agree  in  opinion  that  this  plea  is  bad :  in  saying  which 
I  confine  myself  merely  to  the  generality  of  it ;  in  consequence  of  which  the 
plaintiff  cannot  be  prepared  to  answer  it.  How  far  the  law  is  to  be  carried  in 
favour  of  the  ofiScers  of  courts  in  this  or  any  oth^  country ;  or  how  far  it  is  ne- 
cessary to  state  facts  which  shew  that  the  proceedings  were  within  the  jurisdic- 
tion of  the  several  courts,  are  questions  which  I  shall  not  at  present  particularly 
inquire  into.  There  may  perhaps  be  a  distinction,  contended  tor  between 
justifications  pleaded  under  the  process  of  foreign  courts,  and  such  justifica- 
tions undet  our  own  courts ;  and  it  may  be  sufiicient  in  the  former  case  to  al- 
lege more  generally  the  subject  matter,  and  that  the  parties  were  within  the 
jurisdiction,  than  in  justifying  under  the  process  of  inferior  courts  in  this  coun- 
try ;  in  which  case  it  is  necessary  not  merely  to  allege  generally  that  they  had 
jurisdiction  over  the  subject  matter,  but  to  state  what  the  jurisdiction  was, 
and  then  allege  such  fa(^  as  may  enable  the  superior  court  to  judge  whether 
the  court  below  had  jurisdiction  of  the  cause  or  not.  However,  I  give  no 
opinion  on  these  points,  because  at  all  events  this  plea  is  so  general  that  it  is 
impossible  for  the  plaintiff  to  guess  what  the  defendant  means  to  rel^  on  at 
the  trial.  It  does  not  state  what  the  charge  was,  or  who  were  the  parties  to  it, 
or  at  whose  instance  the  order  was  given,  or  at  what  time,  or  for  what  object 
It  is  not  necessary  however  for  me  to  say  how  far  such  a  plea  should  go:  it  is 
enough*  to  say  that  this  is  too  general. 

Ls  Blanc,  J.  The  principal  object  of  putting  a  justification  of  this  sort 
on  the  record  is  to  give  the  other  party  notice  of  what  he  is  to  answer :  and 
where  no  case  has  been  decided  or  rules  laid  down  with  respect  to  such  justi- 
fications under  foreign  jurisdictions,  we  can  only  reason  from  analogy  to  the 
precedents  of  our  own  courts.  How  far  it  may  be  necessary  to  pursue  that 
analogy  it  is  not  now  necessary  to  state,  because  this  plea  at  all  events  falls 
Tery  short  of  those  precedents.  It  is  not  sufficient  barely  to  state  that  the  ship 
and  cargo  were  within  the  jurisdiction  of  the  foreign  court,  where  it  is  not 
stated  what  the  cause  of  complaint  was,  or  whether  it  were  a  criminal  or  civil 
proceeding  which  was  instituted,  or  by  whom  the, charge  was  preferred.  It  is 
only  stated,  that  certain  legal  proceedings  had  been  and  were  institute^;  c^ 
what  nature  does  not  appear ;  nor  is  any  judgment  or  decision  of  the  court 
stated  thereupon.    The  phuntiff  cannot  teU  wheAer  theae  -proceedings  were 
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instituted  against  the  ship  for  any  offence  committed  by  any  of  the  persons  on 
board,  which  subjected  her  to  forfeiture ;  or  \vhether  it  were  a  ciril  complaint 
to  recover  damages,  to  which  the  ship  was  liable.  Even  supposing  Lord 
Keith  to  have  been  an  officer  of  the  court,  which  is  not  stated  in  the  plea,  at 
least  he  should  have  stated  what  the  order  was  by  virtue  of  which  he  made 
the  seizure ;  whether  it  were  an  order  to  compel  appearance  or  to  satisfy  the 
party  complaining  in  execution  ;  whether  it  were  for  an  absolute  seizure,  or 
merely  quousque,  until  such  an  act  done :  for  then  the  plaintiff  might  have  re- 
plied that  he  had  appeared,  or  had  done  the  thing  required,  or  had  satisfied  the 
damages  to  the*  party  ;  and  then  have  new  assigned  a  subsequent  trespass. 
All  this  was  necessary  to  be  stated,  becaute  the  merits  of  the  case  might  ul- 
timately turn  upon  it:  butnothitog  of  the  sort  is  shewn ;  and  therefore  I  am 
elear  that  thsre  oughtto  be 

Judgment  for  the  Plaintiff. 


The  King  v.  The  Inhabitants  of  Sowerby. 

8  Cart,  276.    May  16,  1802.^ 

A  penon  esnnot  gp^io  a  settlement  by  hiring  and  aenrice  with  the  eon  of  a  eerti6eated  maa 
Continiiing  to  raide  in  the  certificated  pariah  with  his  mother  after  the  father*s  death,  ae 
part  of  her  firaoily;  though  the  son  were  of  a^,  and  carrying  on  batinees  for  himself;  sncb 
circamstaneea  not  amoontiog  to  an  emancipation. 

TWO  justices  by  an  order  removed  R.  Murdoch  and  his  children  by  name 
from  the  parish  of  St,  Mary  in  the  town  and,  liberties  e(  Beverley  in  the  East 
Biding,  to  the  township  of  Sowerby  in  ihe  North  Riding  of  the  county  of 
York.  The  sessions  on  appeal  confinhed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

Richard  Stohell  in  1745  went  with  a  certificate,  in  which  he  only  was  nam- 
ed, from  Darlington  to  Sowerby;  and  during  his  residence  there  under  that 
certificate,  his  son  Ralph  ,  Stokell  was  bom.  Richard  Siokell  died ;  after 
whose*  death  Ra^  his  son,  being  arrived  at  manhood,  followed  the  business 
of  a  twine-spinner  at  Sowerby  for  many  years :  and  about  1780,  which  was 
ten.  years  after  the  death  of  his  father,  he  engaged  the  pauper  JR.  Murdoch  as 
his  servant  in  the  above  business  ;  and  the  pauper  continued  in 'such  service 
nX^Sowerby^  for  eleven  years ;  during  Which  period  he  was,  whilst  unmarried* 
hired  to  and  served  him  for  a  year.  Ralph  Stohell  also  during  these  years 
hired  a  boy  to  turn  the  wheiel  necessary  in  twine-spinning.  When  the  pauper 
was  hired  for  and  served  a  year  as  above  mentioned,  Ralph  Stohell  was  a 
batchelorr  and  lived  in  a  house  at  Sowerby 'with  his  mother,  which  she  went  to 
and  rented  after  her  husband's  death,  at  about  fifty  shillings  a-y^ar:  and  he 
never  left  this  house  &c  his  mother,  except  for  a  few  weeks  in  harvest-time  in 
one  year.  The.  mother  had  no'concem  in  the  twine-spinning  business;,  and 
the  pauper  and  the  boy  were  the  servants  of  Ralph  Stghell,  and  not  of  his 
mother.  ^ 

This  case  was  first  argued  in  the  last^  term,  when  the  Court,  after  hearing 
the  counsel  in  support  of  the  orders,  directed  them  to  be  quashed ;,  being  clear- 
ly of  opinion  that  Ralph  StoheUy  the  son  of  the  certificated  man,  continued  to 
reside  with  his  mother  in  Sowerby  under  the  certificate  granted  to  the  father 
and  his  family,  and  therefore  that  the  pauper  could  not  gain  a  settlement  by  a 
hiring  and  service  with  Ralph  Stohell.  But  a  doubt  being  afterwards  suggest- 
ed from  the  bar,  whether  some  cases  which  had  not  been  adverted  to  before 
might  not  vary  the  consideration  of  the  question,  the.  matter  was  directed  to 
stand  oyer  for  further  argument. 

Holroyd  now  contended,  in  support  of  the  orders,  that  Ralph  Stohell,  the 
pauper's  master,  was  emancipated  at  the  time  of  the  hiring  and  service  of  the 
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panpeT :  and  that  if  so,  the  pauper  might  gain  a  settlement  by  hiring  and 
service  with  him  in  Sowerby^  although  the  certificate  remained  in  force  with 
respect  to  the  widow  of  the  certificated  man.  The  circumstances  ^ich  eman» 
cipated  Ralph  Stokell  from  his  surviving  parent  were  the  being  of  age  and 
setting  up  in  business  for  himself,  and  hinng  servants  of  hift  own,  whereby  he 
became  tne  head  of  a  new  ikmily.  In  R.  v.  Walpoh  St.  Peter^s  in  Narjhlky 
Burr.  S.  G.  638,  one  who  had  enlisted  as  a  soldier  and  was^of  age  was  holdeil  to 
be  emancipated)  though  he^  afterwards  returned  and  liv^d  as  part  of  his  fa^ 
ther's  family.  But  in  JL  v*  Halifax,  Burr.  S.  C.  806,  a  son  under  age,  who 
occasionally  resorted  to  his  father's  house,  was  deemed  to  continue  part  of  the 
father's  family,  though  he  had  bound  himself  out  apprentice  to  another,  and 
worked  about  the  country  in  the  way  of  his  business.  The  circumstance  of 
infancy  also  formed  a  principal  ingredient  in  jR.  v,  Offchurch,  3  Term  Rep. 
114,  where  Lord  Kenyan,  G.  J.  said  that,  ordinarily  speaking,  one  of  these 
things  must  happen  before  a  son  can  be  said  to  be  emancipated ;  either  he 
must  have  obtained  a  settlement  for  himself,  or  have  become  the  head  of  a 
family,  or  at  most  he  must  have  arrived  at  that  age  when  he  may  set  up  in 
the  world  for  himself.  Here  two  of  the  circumstances  concur.  To  which, 
in  R.  V.  Whittajn  cum  Twanbrookes,  Ibid.  356,  Lord  Kenyan  added  the 
circumstances  of  the  son's  being  of  age,  or  marrying.  With  respect 
however  to  the  mere  circtumstance  of  being  of  age,  his  lordship  after- 
wards in  R.  V.  Raachy  6  Term  Rep*  252,' corrected  what  he  had  before 
been  supposed  to  say,  and  said  that  a  son's  being  of  age  was  not  in  it- 
self an  emancipation  if  he  continued  an  unbroken  residence  in  his  father's 
family.  But  here  there  are  the  other  concurring  circumstances  mentioned. 
Then  if  the  son  were  emancipated,  the  stat.  12  Ann.  st.  1  c.  18.  s.  2,  will 
not  apply  to  prevent  the  pauper's  gaining  a  settlement  by  the  hiring  and  ser- 
vice. For  in  Rex  v.  Darlington,  4  Term  Rep.  797 — 800,  a  certificate  was 
holden  not  to  include  grandchildren,  and  only  extend  to  the  wife  and  chikiren 
who  continued  part  of  the  father's  family.  Lord  Kenyan,  G.  J.  said,  that 
when  a  son  became  the  head  of  a  family,  then  the  words  of  the  stat.  8  &  9 
W.  3  c.  30.,  public  policy,  and  the  convenience  of  matikind  required  that  he 
should  no  longer  be  considered  as  part  of  his  father's  family,  or  be  protected 
by  the  certificate  granted  to  the  latter.  And  in  Rex  v.  Heath,  5  Term  Rep. 
&3Si,  ft  was  expressly  decided,  that  the  son  of  a  certificated  person  having 
married  and  living  in  a  house  of  his  own,  thereby  ceased  to  be  under  the  pro- 
tection of  the  certificate,  and  might  gain  a  settlement  like  any  other  person  in 
the  certificated  parish.  It  is  true,  there  waa  a  sepamtion  in  fact  there  from 
the  father's  house :  but  that  cannot  make  any  difference,  provided  the  son 
were  emancipated  by  the  means  here  stated  :  for  without  such  emancipation, 
he  would  still  have  continued  under  the  certificate,  though  he  had  resided  in 
a  separate  house  from  his  paTent(a).  The  general  rule  is,  that  wherever  a 
person  ceases  to  reside  under  the  protection  of  the  certificate  act  8  &  9  W.  3. 
c.  30:,  the  stat.  of  Anne  no  longer  applies  to  him. 

Wood,  contra.  This  CAse  turns  on  the  construction  of  the  stat.  12  Ann.  st. 
1.  c.  18.  s.  2.,  which  enacts,  that  no  person  bound  as  an  apprentice  or  hired 
as  a  servant  to  any  person  "who  shall  come  into  or  reside  in  any  parish  by 
"  means  or  licence  of  a  certificate"  shall  thereby  gaina  s  ettlement.  The  ques- 
tion then  is,  whether  Ralph  Stokell,  the  son  of  the  certificated  person  and  the 
master  of  the  pauper,  was  not  residing  in  Sotterhy  at  the  time  of  the  hiring 
and  service  "  by  means  or  licence  of  the  certificate"  granted  to  his  father  ? 
It  has  been  holden,  that  a  child  bom  after  a  man  comes  into  the  certificated 
parish  is  within  the  certificate ;  Sherborne  v.  Thomford,  Burr.  S.  G.  162, 
and  that  he  so  continues  after  his  father's  death,  tt,  v.  Alfreton,  7  Term  Rep. 
471.  Also  in  R.  v.  Hampton,  5  Term  Rep.  266,  the  certificate  was  determin- 
ed to  extend  to  a  second  wife  married  after  the  granting  of  it ;  and  what  is 

(a)  Vide  H.  ▼.  Baft  EavUn,  8  Term  Il«p.  446. 
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immediately  in  poiot,  tfaatan  apprentice  bound  to  such  wife  after  the  husband's 
death  could  not  gain  a  settlement  thereby  in  the  certificated  parish ;  though 
the  second  wife  were  not  named  in  the  certificate,  as  she  continued  to  reside 
under  the  certificate.  It  is  clear  then  from  these  authorities,  that  both  the 
mother  and  the  son  continued  to  reside  under  the  certificate  after  the  father's 
death ;  and  these  were  not  broken  in  upon  by  jR.  ▼.  Darlington^  4  Term  Bep. 
797 ;  for  that  only  decided  that  the  certificate  did  not  include  grandchildren. 
Then  the  only  case  which  at  ail  bears  upon  the  present,  is  Rex  t.  Heathj  6 
Term  Rep.  ^3 ;  but  that  went  on  this  plain  distinction,  that  during  his  fa- 
ther's life-time,  who  alone  was  named  in  the  certificate,  the  son  married,  and 
was  separated  in  fact  from  the  father's  family,  and  became  the  head  of  a  dis^ 
tinct  family  and  house  of  bis  own.  He  therefore  ceased  to  come  under  the 
description  of  the  father's  family ;  and  might  gain  a  settlement  for  himself. 
Whereas  here  there  w^ls  no 'actual  separation  of  the  son  from  the  mother's 
family ;  and  as  she  certainly  continued  to  reside  under  the, certificate,  it  must 
also  extend  to  all  those  who  continued  members  of  her  family.  The  certifi- 
cated parish  could  have  no  notice-  that  be  ceased  to  be  part  of  her  family 
either  from  the  circumstance  of  his  coming  of  age,  or  his  carrying  on  busi- 
ness for  himself,  which  he  might  do  before  he  was  of  age,  or  from  his  hiring 
the  pauper. 

Lord  Ei«LBNB0B0U6H,  C.  J.  The  opinion  which  I  have  formed  does  not 
appear  to  me  to  clash  with  the  case  of  The  King  v.  Heath.  There,  there  was 
.  every  thing  which  could  well  be  predicated  of  emancipation :  the  marriage  of 
the  son ;  his  living  in  a  separate  house  from  his  father,  as  the  head  of  a  dis- 
tinct family  :  and  being  rated  by  the  parish  as  such  in  his  own  name.  Here 
there  is  nothing  of  the  kind  :  while  the  father  was  living  the  son  resided  un- 
der his  roof,  and  after  the  father's  death  he  continued  to  reside  with  his  mo- 
ther, who  was  the  representative  of  the  father,  and  equally  protected  by  the  cer- 
tificate. This  comes  then  directly  within  the  principle  of  The  King  v.  Hamp* 
ton ;  where  it  was  holden  that  an  apprentice  to  the  widow  of  a  certificated 
man  could  not  gain  a  settlement  in  the  certificated  parish  after  the  husband  's 
death.  If  this  question  had  come  now  to  be  decided  for  the  first  time,  I  should 
have  been  prepared  to  decide  it  on  the  plain  words  of  the  stat.  of  Anne,  re- 
ferring to  the  stat.  8  &  9  W.  3.  c.  30,  and  9  &  10  W.  3.  c.  11.,  which  have 
been  broken  in  upon  by  many  cases,  laying  down  rules  of  construction  much 
less  plain  than  the  words  of  the  statute  itself.  Th^  stat.  9  &  10  W.  3.  c.  11, 
speaks  of  two  methods  only  by  which  any  person  coming  into-  a  parish  with  a 
certificate  sl^all  by  any  act  whatsoever  be  adjudged  to  have  procured  a  legal  set- 
tlement there ;  those  are  by  taking  a  tenement  of  the  yearly  value  of  10/.,  or 
by  executing  some  annual  office  within  the  parish.  Then  the  stat.  12  Ann. 
St.  1.  c.  18.  s.  2,  enacts,  that  "  if  any  person  shall  be  an  apprentice  bound  by 
^  indenture,  or  be  a  hired  servant  to  any  person  who  came  into  (which  ex- 
**  tends  to  such  as  came  into  the  parish  with  the  person  certificated)  or  Aall 
*^  reside  in  any  parish  by  meatus  or  licence  of  such  certificate"  (which  includes 
such  persons  as  come  into  the  parish  afterwards,  and  reside  under  the  protec- 
tion of  the  certificate) ;  **  and  not  having  afterwards  gained  a  legal  settlement 
**  there,"  (which  was  in  allusion  to  the  methods  pointed  out  b^  the  stat.  9  & 
10  W.  3.  c.  11.)  "such  apprentice  or  servant  shall  not  be  adjudged  thereby 
"  to  have  a  settlement  in  such  place,"  &;c.  The  object  of  the  Legislature  by 
these  acts  certainly  was  to  protect  the  certificated  parish  from  sustaining  any 
new  burthen  by  ^rsons  gaining  settlements  there  who  were  residing  there 
upon  the  faith  of  thede  certificates,  except  by  one .  or  other  of  the  methods 
pointed  out.  I  am  therefore  decidedly  against  extending  the  construction  of 
the  statutes  further  than  it  has  been  carried.  Now  who  can  be  considered  as 
a  person  residing  by  means  or  licence  of  a  certificate,  if  the  son  of  a  certifi- 
cated man  continuing  to  live  with  his  father's  widow  in  the  certificated  parish 
is  not  such  a  person  ?    If,  as  in  the  Hampton  case,  the  widow  of  a  certificated 
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man  were  privileged  to  continue  in  the  parish  under  the  certificate  afler  his 
death,  as  part  of  his  family ;  so  must  his  son  by  the  same  rule,  who  continued 
part  of  the  same  family.     There  was  no  emancipation  in  this  case  to  distin- 

Siish  it  from  the.  other :  but  it  comes  expressly  within  the  principle  of  the 
atnptan  case,  and  what  is  more  material,  it  comes  directly  within  the  mean- 
ing of  the  statute  of  Anne. 

Gbos£,  J.  A  person  is  within  the  words  of  the  statute  of  Anne  who  is 
serving  another  residing  in  any  parisE  by  means  or  licence  of  a  certificate. 
Now  here  Ralph  Stokdl^  the  son,  either  lived  there  as  part  of  father's  or  his 
mother's  family  during  all  the  time  :  and  it  is  not  denied  that  both  the  father 
in  his  lifetime  and  the  mother  after  his  death  were  residing  in  Soioerby  un- 
der the  certificate.  There  was  no  emancipation  of  the  son,  no  taking  of 
another  house  for  himself,  nor  anything  of  the  sort  which  occurred  in  Rex 
V.  Heath  ;  and  there  is  no  pretence  for  saying  that  his  going  out  for  a  few 
weeks  at  harvest-time  would  operate  as  an  emancipation.  We  ought  to  be 
careful  not  to  create  more  doubts  by  refining  away  the  meaning  of  the  statute 
and  prior  decisions  upon  the  subject. 

Lawbencs,  J.  declared  himself  of  the  same  opinion. 

Ls  Blanc,.  J.  We  are  now  called  upon  to  put  a  construction  upon  the 
statute  12  Anne ;  and  as  in  the  only  case  which  turned  on  that  branch  of  the 
statute,  The  King  v.  Hampton^  it  was  holden  that  the  widow  after  the  hus- 
band's death  was  still  protected  by  the  certificate  as  part  of  his  family,  and 
therefore  that  her  apprentice  serving  her  could  not  thereby  gain  a  settlement 
>in  the  certificated  parish ;  so  neither  can  the  servant  to  the  son  continuing 
part  of  the  same  family  gain  a  settlement  there. , 

Both  Orders  quashed(l). 


Lord  Rodney  and  the  Honourable  John  Rodney  t;. 
Chambers. 

2Eait,288.    May  8, 1802. 

A  covenant  hy  a  hatband  to  pay  to  troateei  a  certain  annaal  fiiin  by  way  of  aeparate  maints- 
nance  for  hia  wife  in  case  of  their  futore  aeparation,  with  the  consent  of  auch  troateea  or 
their  ezecatora,  &e.  ia  valid  in  law. 

IN  covenant,  the  plaintiflfs  declared,  for  that  whereas  hy  indenture  of  the 
18th  August  1798,  made  between  George  Chambers  (the  defendant)  of  the 
first  pan,  th^  Honourable  Jane  Chambers  his  wife  of  the  second  part,  George 
Lord  Rodney  and  /.  Rodney  of  the  third  part,  and  J.  Milbanke,  since  deceased, 
of  the  fourth  part.  After  reciting  that  Sir  W.  Chambers^  Knight,  made  and 
duly  executed  his  will,  dated  the  19th  of  June  1795,  and-  that  he  thereby  be- 
queathed to  said  Jajie  Chambers  his  son's  wife  an  annuity  of  2002.,  so  long  as 
Mie  should  continue  to  live  in  wedlock  with  her  said  husband,  or  in  case  of  his 
death  continued  unn^arried  ;  but  in  failure  of  either  of  these  conditions  her 
said  annuity  should  cease  and  be  void  from  the  day  of  such  failure  ;  and  Sir 
W.  C,  appointed  7^  C,  G.  il.,  and  R.  B^  executors,  &c.  and  died,  &c.  and 
his  executors  duly  proved  the  will :  and  further  reciting,  that  Jane  Chambers 
the  defendant  in  her  right  was  entitled  to  a  pension  of  lOOZ.  granted  by  an 
act  of  the  Irish  parliament  passed  in  1780,  and  payable  to  her  as  one  of  the 
younger  children  of  the  late  George  Lord  Rodney  during  her  life :  and  fur- 
ther reciting,  that  divers  differences  had  lately  arisen  between  the  defendant  and 
Jane  his  wife,  and  that  the  defendant,  in  order  to  put  an  end  to  such  differen- 
ces, and  to  induce  the  said  Jane  his  wife  to  continue  to  live  with  him,  had 
agreed  to  treat  her  with  all  due  kindness  and  regard,  and  to  enter  into  the 

(1)  Vide  The  MRng  v.  The  IiihaHiantB  of  Cowhon$^borne,  10  EaaC,  86. 
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coTenants  and  agreements  therein  after  contained,  subject  to  sach  conditions 
and  restrictions  as  are  thereinafter  mentioned : .  it  was  by  the  said  indenture 
witnessed,  that  in  pursuance  of  the  said  agreement,  and  in  consideration  of 
IQs.  dec.  Creorge  Uhambers  and  Jane  his  wife  bargained,  sold,  and  assigned 
to  the  plaintiffs,  their  executors,  dec.  the  said  annuity  of  200Z.  bequeathed  to 
the  said  Jan^  by  the  said  recited  will  of  Sir  W.  C,  and  also  the  said  pension 
of  lOOZ.,  and  all  arrears  and  future  payments  thereof;  and  all  the  right,  title, 
interest,  tru^t,  &c.  legal  and  equitable,  of  the  defendant  and  Jafu  his  wife 
therein,  upon  the  trusts,  &c.  therein  mentioned,  {viz.)  as  to  the  said  pension 
of  100^.  in  trust  to  pay  the  same  unto  the  said  Jane  Chambers  or  her  appoin- 
tee in  writing,  for  her  sole  and  separate  use,  whether  she  continued  to  live 
with  her  husband  or  not,  and  that  it  might  not  be  subject  to  his  debts,  control, 
&c.  And  as  to  the  said  annuity  of  200Z.,  in  trust  from  time  to  time 
so  long  as  the  defendant  and  Jane  his  wife  should  live  together  to  ap- 
ply the  same,  or  so  much  thereof  as  the  said  plaintiffs  and  John  Mil' 
ianJce^  or  the  survivor  or  survivors  of  them,  or  the  .executors  or  ad- 
ministrators of  such  survivor  should  in  tbeir  or  his  discretion  think  nec- 
essary, in  the  purchasing  of  wearing  apparel  and  other  necessaries  for  the  said 
Jane  Chambere.  And  as  to  so  mudi  of  the  said  annuity  of  200^.  as  the  said 
plaintiffs  -and  Jt^n  MUbanke,  or  the  survivors  or  survivor,  or  the  executors, 
dec.  of  such  survivor  should  not  deem  necessary  to  be  applied  for  the  purposes 
last  mentioned  in  trust  to  pay  the  .same  to  the  defendant,  his  executors,  dec. 
And  upon  further  trust,  in  case  any  serration  should  thereafter  take  place  be- 
tween the  said  defendant  and  Jane  his  wife,  with  the  approbation  of  the  plain- 
tiffs and  John  MUbanke,  or  the  survivors  or  suryivor  of  them,  or  of  the  exec- 
utors, dec.  of  such  survivor,  or,  in  case  of  the  death  of  the  defendant  in  the 
lifetime  of  the  said  Jane  Chambers,  then  and  in  either  of  the  said  cases,  and 
so  often  as  it  should  happen,  that  the  plaintiffs  and  the  survivor  of  them,  dec. 
did  and  should  from  time  to  time  pay  the  whole  of  the  said  annuity  of  200/. 
as  the  same  should  be  received  by  them  in  such  and  the  same  manner  for  the 
benefit  of  the  said  Jane  Chambers  as  therein  before  was  directed  touching  the 
said  pension  of  lOOZ.  And  the  defendant  did  thereby  for  himself,  his  heirs, 
dec.  covenant  to  and  with  the  plaintiffs,  their  executors,  dec.  that  in  case  future 
difierences  should  arise  between  the  defendant  and  Jane  his  wife-,  and  she  the 
said  Jane  should  on  that  account  at  any  time  thereafter  find  it  necessary  to 
live  separate  and  apart  from  him,  he  the  defendant  should  permit  and  sufller 
her  to  leave  him,  and  from  time  to  time  and, at  all  times  thereafter  to  live,  in- 
habit, and  reside  separate  and  apart  from  him  in  such  place  or  in  such  family 
as  she  should  think  proper ;  and  should  not  prosecute,  disturb,  or  molest  the 
said  Jane,  or  any  person  in  whose  house  or  family  she  should  reside,  on  ac- 
count of  her  remaining  separate  and  apart  from  him  the  said  &  Chambers, 
subject  nevertheless  to  the  condition  or  proviso  in  that  behalf  thereinafter  con- 
tained. And  moreover,  that  in  case  the  said  annuity  of  200/.  thereby  assign- 
ed should  at  any  time  during  the  life  of  the  said  Jane  Chambers  cease  to  be 
payable,  he  the  defendant,  his  heirs,  dec.  should  from  thence  pay  unto  the 
plaintiffs,  their  executors,  dec.  during  the  natural  life  of  the  said  Jane,  one 
annuity  of  200/.  by  equal  quarterly  4)ayment3  from  the  time  the  said  annuity 
of  200/.  under  the  said  will  of  Sir  Pv .  C.  should  cease  to  be  payable ;  upon 
trust  that  the  plaintiffs,  and  the  survivor  of  them,  and  his  executors,  dec.  did 
and  should  pay  the  same  to  and  for  such  and  the  same  intents  and  purposes, 
and  in  such  and  the  same  manner  as  thereinbefore  was  declared  touching  the 
said  annuity  of  200/.  thereby  assigned  ;  the  first  payment  of  the  said  annuity 
of  200/.  to  begin  at  the  end  of  three  calendar  months  next  after  the  said  an- 
nuity of  200/.  under  the  said  will  should  cease  :  as  by  the  said  indenture,  dec. 
appears.  The  plaintifis  then  averred,  that  afterwards,  to  wit,  on  the  1st  Jan* 
uary  1799,  at,  dec.  the  said  John  Milbanke  died ;  and  that  after  his  death,  to 
wit,  on  the  10th  August  1799,  at,  dec.  a  separation  did  take  place  between 
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the  defendant  and  /one  his  wife,  with  the  approbation  of  the  olaintiffs :  and 
the  said  Jane  Chambers,  from  the  tinie  of  the  said  separation  to  the  commence- 
ment of  this  suit,  hath  lived  separate  and  apart  from,  and  hath  failed  to  live  in 
wedlock  with  her  said  husband ;  by  reason  whereof  the  said,  annuity  of  200Z., 
so^iven  by  the  said  will  of  the  said  .Sir  W.  C,  did  cease  and  become  void 
from  the  time  of  such  failure  of  the  said  Jane  Chambers  to  live  in  wedlock 
with  her  said  husband.  The  declaration  then  stated,  that  three  quarters  of 
the anuity  of  200Z. became  dueafte^  such  separation,  which  were  unpaid;  and 
that  the  defendant,  though  requested,  had  refused  to  pay  the  same»  dec. 

Pleas.  1.  That  at  the  time  of  the  9aid  supposed  separation  between  the  de- 
fendant and  his^  wife,  to  wit,  on  10th  Aug f^t  1799 ,  the  said  /.  Milbanke  was 
alive  ;  and  traversing  his  death  at  the  time,  &c.  as  stated  in  the  declaration  ; 
on  which  issue  was  joined.  2.  Protesting  that  the  supposed  separation,  &c. 
did  not  take  place  with  the  approbation  of  the  said  /.  MHlfanke,  avers  that,. 
J.  M,  on  the  said  lOih  of  August  mentioned  was  alive,  &c.  To  which  there 
was  a  demurrer,  shewing  for  special  cause  that  the  defendant  had  therein  ten- 
dered an  immaterial  issue,  and  had  attempted  to  put  in  issue  a  fact  not  alleged 
in  the  declaration  ;  and  for  that  the  said  IQth  of  August  is  not  in  the  declar- 
ation materially  alleged ;  but  the  substance  of  the  allegation  there  is,  that  the 
separation  between  the  defendant  and  his  wife,  took  place  af^er  the  death  of  /. 
Milbanke  J  &c. 

WUl4amstSeT}U,  in  support  of  the  demurrer,  (after  observing  that  it  was 
not  attempted  to  support  the  plea(a),  but  that  it  was  m^ant  to  be  .insisted  that 
the  declaration  was  bad,  on  account  of  the  illegality  of  the  covenant  providing 
for  the  future  separation  of  husband  and  wife,)  contended  that  such  a  covenant 
was  neither  illegal  nor  immoral,  but  was  warranted  by  analbgies  in  the  law 
and  by  direct  authority.  1.  It  cannot  be  objected  that  a  covenant  to  provide 
for  the  future  separation  of  husband  and  wife  Is  void  as  militating  against  the 
policy  of  the  law,  when  it  must  be  admitted  that  such  covenants  have  long 
been  established  by  vepeated  decisions  in  cases  where  separation  has  actually 
taken  place.  They  must  both  stand  oz  fall  together ;  and  all  the  Arguments 
which  can  be  urged  against  the  one  have  been  urged  against  the  -other  and 
over-ruled  abovfe  a  century  ago.  If  it  be  illegal  to  provide  for  the  possibility  of 
a  future  separation,  as  tending  to  facilitate  such^n  event,  it  cannot  be  less  so 
to  abet  and  support  an  actual  separation,  and  thereby  impede  a  reunion  of  the  par- 
ties. Besides,  the  principal  object  of  this  deed  was  to  make  an  end  of  the  differ- 
ences' which  are  recited  to  have  existed  between  the  parties  before  that  time. 
Where  a  husband  and  wife  had  agreed  to  live  separate,  Idster^s  case,  8  Mod.  22, 
and  she  was  to  be  allowed  a  separate  maintenance :  and  the  husband  pretending, 
as  it  is  said,  a  desire  to  be  reconciled  to  her,  which  she  refused,  forcibly  took 
her  into  his  custody ;  the  court  so  far  recognized  this  species  of  cob  tracts  that 
they  set  her  at  liberty,  saying  that  the  agreement  should  bind  ^  them  both  till 
both  agreed  to  cohabit  together  again.  This  was  again  recognized  in  Mary 
Mead's  case,  1  Bun-.  542,  where  the  court  held  such  an  agreement, to  be  a 
formal  renunciation  by  the  husband  of  his  marital  right  to  force  his  wife  to 
live  with  him.  So  in  Seeling  v.  CrawUyy  2  Vern.  386,  an  agreement  for 
separation  upon  certain  terms  to  be  performed  by  the  busliand  and  the  father 
of  the  wife  was  decreed  by  the  Cour\  of  Chancery  to  be  executed,  on  a  bill 
filed  by  the  father  against  the  husband.  The  like  was  done  in  Angler  v.  Arir 
gier,  Free,  in  Chan.  496,  and  Guth  v.  Gm/A,  3  Bro.  Chan.  Cas.  614,  upon 
bills  re^ctively  filed  against  the  husband  by  the  wife  for  a  performance  of 

(a)  Upon  thii  ocoaMoa  the  Coort  foaod  fault  with  the  paper  hooka  Mnt  to  them,  id  omit- 
ting to  notice  in  the  margin  the  pointa  intended  to  he  argned,  ia  rec^oired  by  a  late  role  of  coart 
of  H.  88  Geo.  8.  which  they  oheerred  was  not  then  a  new  regalation,  hnt  rather  a  revival  of 
ao  old  role  made  in  E.  2  Jac.  2.  (Vide 2  Tidd*B  Praot.  669,  670.)  Thev  obaerved,  that 
upon  the  preiSBt  ooeaaba  their  attention  had  beea  edtirely  diverted  from  the  real  point  in- 
iBttded  to  be  litigated,  byloeking  t»  the  eaoae  of  demnrrer  aaiigned. 
Vol.  I.  69 
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attfeles  6f  M]MltiitTon.  One  of  the  ol^ectians  hi  the  former  case  wu,  that  it 
Was  in  fact  to  decree  a  separation  and  alimony/ which  was  lisarping  upon  the 
juris<]iction.of  the  ecclesiastical  court;  hut  this  was  denied  hy  the  Lord  Chan-' 
cellojr,  who  observed,  that  the  intent  of  the  articles  was  to  save  the  expenoe 
of  ft  sentence  in  that  court,  to  supersede  the  necessity  of  an  application  there 
for  alimony.  It  is  therefore  in  furtherance  of  what  the  law  would  compel  in 
case 'of  the  ill-treatment  of  the  wrfe  hy  the  husband.  Other  cases,  have  oc* 
curted,  which,  like  the  present,  provide  for  future  separation.^  Such  was  the 
case  of  NichoRs  and  Dancers  v.  DOnven,  2  Vem.  671,  where  the  defendant 
having  befor^  ill  treated  his  wife  gave  her  a  note,  that  if  he  should  again  use 
her  ill  she  should  have  her  share  of  her  mother's  estate  (which  was  dOiOO/.) 
to  her  own  use.  And  upon  this  happening,  she  and  her  brother  filed  a  bill 
against  her  husband  for  this  purpose  ;  and  the  Lord  Keeper  decreed  the  in- 
terest 6f  it  to  her  for  life  for  her  maintenance,  and  afterwards  to  the  hosband 
for  life,  and  the  principal  to  the  issue,  ff  any ;  if  none,  to  the  survivor  of  the 
husband  and  wife.  But  he  principally  relied  on  the  case  of  Gmusden  v.  Btof' 
p^y  2  Ventr.  217,  where  the  plaintifl*  declared  in  covenant  on  an  indenture 
whereby  the  defettdant  covenanted  that  his  wife  Sarah  should  live  separately 
from  him  until  they  both  gave  notice  by  writing,  attested  by  two  witnesses,  to 
cohabit  again  *,  and  that  during  sueh  separation  he  would  pay  to  the  plaintiflT 
300Z.  per  ann.  by  quarterly  payments  for  his  wife's  maintenance.  It  was 
then  averred,  that  from  the  date  of  the  indenture  until  the  bringing  the  action 
the  defendant's  wife  lived  separately  from  him,  and  that  no  such  notice  had 
been  given,  and  that  761,  for  one  quarter  was  in  arrear,  &c.  The  defendant 
pleaded, in  bdr  a  subsequent  indenture,  made  between  him  and  his  wife  of  the 
one  part,  and  the  plaintiff  of  the  other ;  which  reciting  the  first  indenture, 
and  that  the  defendant  and  his  wife  did  then  cohabit,  and  that  it  was  the  true 
intent  of  all  the  parties  that  as  long"  as  they  did  so  agree  to  cohabit  the  said 
annuity  should  cease ;  it  was  therefore  covenanted  by  the  plaintiflT,  that  sa 
long  as  the  defendant  and  his  wife  should  cohabit,  the  defendant  should  be 
saved  harmless  from  !he  said  annuity,  and  might  retain  it :  and  then  averred, 
that  ever  since  the' last-mentioned  indenture  they  did  cohabit.  The  plaintiff 
Implied,  that  they  did  not  fohabit  mddottforma^  6cc, ;  t»  which  the  defendant 
demurred ;  and  contended  that  the  cohabiting  again  by  mutual  agreement,  al<* 
leged.in  the' last  indenture  and  confessed  by  the  demurrer,  had  dispensed  with 
the  circumstances  of  the  notice' in^writing,  &c,  required  by  the  first  indenture* 
But  the  Coott  gave  judgment  for  the  plaintiff;  for  unless  fthe^  cohabitation 
were  according  to  the  first  indenture,  it  was  no  bar ;  the  last  deed  not  having 
taken  away  the  effect  of  the  former.  And  that  the  defendant  .coald  only  have 
his  remedy  on  the  latter  deed.  ,  The  effect  therefore  of  the  first  deed  was  er* 
identiy  to  provide  for  ftiturc  separations ;  for  it  was  admitted  by  the  demurrer 
that  the  husband  and  wife  had  cohabited  together  after  the  first  deed ;  and 

Iet  It  was  suffered  to  be  put  in  force  by  the  trustee  of  the  wife  against  the 
usband  for  arrears  occurring  afterwards :  the  Court  thinking  the  two  deeds 
nbt  inconsistent  {  though  during  the  actual  cohabitation  at  any  time,  the  de* 
fendant  would  have  a  counter  remedy  upon  the  second  indenture. 

OtuIow,  Serjr.,  contra.  None  of  the  cases  come  up  in  terms  to  the  pres- 
ent ;  because  in  none  of  them  was  any  provision  expressly  made  in  case  of  fu* 
ture  separation,'  though  incidentally  that  might  be  tiie  case:  and  there- 
fore the  Court  wiTl  not  be  inclined  to  extend  the  principle  of  those  deter^ 
tnin^tions  an  iota  further  than  they  are  compelled  by  expnras  authority  to  do ; 
coQ3idering  the  very  dubious  ^und  on  which  they  proceeded  ;  and  that  in 
»U  pcobabiUty  if  the  question  ^were  now  to  arise  for  the  fitst  time,  it  would 
andergo  very  different  eansidATation.  That  it  is  contraiy  to  the  policy  of 
the  law  and  to  good  morals  to  enter  into  any  contract  which  has  a  direct  ten- 
dency to  loosen  the  baud  of  union  between  hosbcmd  and  wife»  aod  to  '&oili- 
tate    their  separatioif,  cannot  be  denied :   and    though    i^  name  dh}ao* 
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lioD  in  8<mie  degree  applies  to  contracts  for  separate  maiixtetiancereveil  afttr 
an  actual  separation ;  yet  it  holds  Jn  a  stronger  degree  before  such  separation  I 
ioasinucli  as  it  is  of  more  evil  consequence  to  facilitate  tlie  happening  of  a 
mischief  than  to  provide  for  it  after  it  has  happened.  Besides,  the  public  e?il 
of  such  separations  is  greater  or  less  in  proportion  to  the  illegality  or  immo^ 
raiiiy  of  the  cause  which  produces  them ;  of  which  np  previous  judgment  eafr» 
be  formsd,  and  upon  which  the  ecclesi^tical  court  alone  are  eompdtent  to  de«* 
cide.  But  these  previous  arrangements  which  mahe  no  disc^^imination  betiteen 
the  causes  of  separation  are  more  objectiooable  on  that  aocount,  even  if  il 
be  allowable  for  the  parties  themselves  after  the  event  to  sabetitute  tbeiv 
own  judgment  by  way  of  contract  in  lieu  of  that  forum  which  the  law  has 
provided:  And  not  only  the  judgment  of  the  trustees  is  so  substituted 
in  the  place  of  the  ecclesiastical  court,-  but  also  of  their  execators  ana 
administrators.  And  further,  this  deed  not  only  makes  provision  for  one 
future  separation,  but  fair  any  number  of  them  from  time  to  time*  .  Moat 
of  the  cases  pited  were  in  the  Court  of  Chancery,  which  on  many  eccasiool 
ex0rcises  an  equitable  jurisdiction  in  making  family  arrangements :  but  no  ac« 
tion  of  law  could  have  been  maintained  on  the  agreements  which  wi^re  the 
foundation  of  those  decrees  for  want  of  a  legal  consideration.  The  only  case 
at. law  is  that  of  Gawden  v.  Draper^  8  Ventt.  217,  which  turned  more  npott 
technical  rules  of  pUading,  whether  one  ce#)»iant  could  he  set  up  .in  bar  to 
another :  and  though  the  plaintiff  recovered,  the  Court  gave  no  opinion  on  the 
legality  of  the  prior  deed,  ti(n  was  it  brought  before  them  in  argument.  JUi* 
ter's  case,  8  Mod.  22,  and  Mary  Meed's  case,'  1  Burr.  542,  were  merely  inters 
ferences  of  the  court  on  habeas  corpus  to  protect  the  complainants  from  brutal 
violence,  and  no  determinations  on  the  effect  of  civil  contracts  for  separate 
maintenance.  But  further,  this  deed  is  also  in  contravention  of  the  int^otiiNl 
of  Sir  WUliam  Chambers  ;  and  renders  nugatory  the  condition  which  he  a»4 
nexed  to  the  bequest  to  his  son^s  wife  by  his  will,  and  which  she  has  oftjoyed 
under  it.  '  -  . 

WiUiama,  Serjt,  in  r^ply  observed,  that  the  latter  argument  tbouj^h  it  wove 
well  founded,  (which  he  denied,)  oould  not  avoid  the  covenant,  it  not  being  1» 
GonUravention  of  any  public  law.  That  the  petiod.  at  which  a  contract  wae 
made  could  not  determine  its  legality  or  Ulegdity,  if  the  subject  matter  of  it 
were  the  same,  and  the  general  law  continued  the  same*  That  some  of  the 
eases  mentioned  by  him  before  were  stronger  than  the  present ;  because'  th^e 
the  feme  covert  herself  was  left  to  be  the  sole  judge  of  the  propriety  of  her 
living  apart  from  her  husband  ;  whereas  here  trustees  were  interposed  whu 
might  be  reasonably  presumed  to  be  more  impartial  judges.  At  any  rate,  it 
eould  not  make  it  «nore  objectionable  that  the  agreement  to  live  apart  and  ih» 
right  to  separate  maintenance  was  to  have  the  approbation  of  third  persons. 
That  as  the  case  of  Goiwden  v.  Draper  Was  an  action  of  covenant  for  the  sep 
arate  maintenance,  it  waa  impossible  that  the  attention -of  the  Cojirt  should 
not  have  been  called  to  the  legalitv  of  the  contract  declared  on^ 

Lord  Ellbn^obouob,  C.  J»  The  question  which  has  been  agitated  appe«ff9 
to  have  been  iaid  at  rest  for  a  long  period  by  repeated  decisions  and  tte  UJuK 
form  practice  of  the  coufts.  If  it  weee  ne^  a  new  question,  whether  any  con*' 
Uai^  could  by^  law  be  made  which  tended  to  facilitate  the  separation  or  hus^ 
band  and  wife,  I  should  have  thought  that  it  would  i^AVt  faUen  in  better  with 
the  general  policy  of  the  law  to  have  prohibited  any  such  eentraet :  but  they 
are  now  become  mveterate  in  the  law ;  and  we  cannot,  reject  the  present  on 
that  ground,  withdut  saying  that  all  contracts  which  have  the  same  tendency 
are  vicious ;  which  would  extend,  for  aught  I  can  see,  to  provisions  for  pin* 
money,  or  any  other  separate  provision  for  the  wife  which  tends  to  rendef  her 
independent  of  the  support  and  protection  of  her  husband.  This  ease  doet 
not  differ  materially  from  those  which  have  been  alluded  to.  in  the  aigumenti^ 
The  only  difference  is,  that  the  covenant  is  not  in  eonfermily  wish  the  wiU  af 
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Sir  WUUam  >  Ckamiers.lhe  wife's  father,  which  meant  to  give  her  tfaeannai* 
ty  of  800/.  only  during  the  period  of  her  living  with  her  hushand.  But  this 
J8  not  in  contravemion  of  any  positive  law,  hut  only  of  the  will  of  an  individ- 
ual. What  in  effect  does  this  covenant  do  mdre  than  to  recognize  the  rights 
of  the  parties  in  certain  situations,  in  which  they  are  at  liberty  without  such  a 
eoTenant  at  anv  time  to  pkbe  themselves.  The  legality  of  contracts  of  sep- 
aration was  fully  recognized  in  all  the  cases  cited,  and  many  moi^  which 
might  be  mentioned ;  and  without  overturning  all  thofee,  we  could  not  saj 
that  this  covenant  is  illegal.  As  to  its  tending  to  induce  ^ture  reparation,  if 
it  do  so  more  than  in  the  other  cases,  Which  I  am  not  prepared  to  say,  at  least 
it  had  the  merit  in  the  first  instance  of  establishing  a  reunion  between  the 
parties,  and  certainly  th^re  can  be  nothing  vicious  in  such  a  provision.  The 
case  of  NichoUs  v.  Dano&rs,  2  Vem.  671,  strongly  supports  the  doctrine  con-^ 
tended  for  by  the  plaintiff's  counsel.  That  was  a  n6te  given  conditionally  by 
the*  husband  to  the  wife  lo  let  her  have  the  3000/.f  part  of  her  mother's  estate, 
fo)r  her  separate  use,  in  ca^e  he  used  her  ill.  -  That  was  a  prospective  provis- 
ion, which  was  carried  into  effect  by  the  Couit  of  Chancery  upon  the  event 
afterwards  happening ;  and  though  the  money  -was  derived  from  the  wife 's 
mother,  yet  fhe  husband  would  otherwise  have  been  entitled  to  it  by  law  in 
right  of  his  wife.  The  case  of  Gawden  v.  Draper  does  ftot,  I  think,  ^  to  the 
full  length  contended  for.  That  was  a  provision  for  a  separate  maintenance 
until  such  time  as  the  parties,  by  a  certain  instrument,  should  declare  their  as- 
sent to  live  together  again  i  and  the  question  raised  by  the  plea  was.  Whether 
an  actual  cohabitation  afterwards  by  consent,  without  its  being  so  signified, 
and  a  covenant  to  retain  the  provision,  before  stipulated  to  be  paid  by  the  hus- 
band during  such  cohabitatiqn,  were  a  good  plea  in  bar  of  the  first  covenant  ? 
But  at  least  it  shews  that  the  first  covenant  was  ^ood  in  law ;  for  otherwise 
the  Court  could  never  have  given  judgment  for  the  plaintiff  on  the  covenant 
declared  on,  be  the  merits  of  the  plea  whtit  .they  might.  And  it  cannot  be 
supposed  that  the  point  could  have  passed  without  notice,  though  it  do  not  ap- 
pear in  the  report  to  have  been  discussed.  But  iilias  been  so  long  establish- 
ed, and' by  so  many  decisions,  that  the  courts  will  give  effect  to  contracts  for 
separate  maintenknce,  that  it  cannot  now  be  called  in  question ;  and  those 
cases,  I  think,  govern  the  present.         •  . 

Ghosb,  J.  However  we  may  lament  the  practice  which  is  established,  it  is 
impossible  for  us  at  (his  day  to  say^  that  agreements  for  separate  maintenance 
are  not  considered  valid  both  in  law  and  equity.  The  case  of  'Gawden  y. 
Draper  was  a  decision  in  a  court  of  'law^  which  es^blishes  the  general  pro- 
position for  which  it  was  cited  ;  for  unless  the  agreement  there  declared  on 
were  valid,  the  plaintiff  could  not  have  had  judgment.  And  it  is  too  much  for 
us  to  say,  thi^t  the  court  were  inattentive,  and  did  not  know  what  they  were 
deciding.  Such  agreements  having  been  long  act^d  upon,  both  in  courts  of 
law  and  equity,  we  cannot  now  disturb  those  decisfons. 

Lawrence,  J.  Not  having  had  my  attention  previously  called  to  the  point 
intended  to  be  discussed  on  these  pleadings,  I  am  not  so  well  prepared  as  I 
should  otherwise  have  been  :  but  upon  the  discussion  which  has  now  taken 
place  I  think  the  plaintiff  is  entitled  to  recover.  I  do  not,  however,  think 
that  the  case  of  Gawden  v.  Draper  goes  the  whole  length  for  which  it  was 
cit^d  :  it  only  shews  that  in  the  case  of  an  aetua)  separation  a  covenant  for 
secttrin|f  separBte  maintenance  is  good  ;  up  to  that  extent  only  is  it  an  authori- 
ty in  point;  bdt  there  was  no  provision  there  made  for  any  future  separation, 
in  c&se  the  parties  had  once  come  together  again  after  the  making  of  the  cove- 
nant. And  the  only  question  which  arose  on  the  second  deed  was.  Whether 
in  effect  it  amounted,  to  a  revck^tion  of  the  former  covenant,  inasmuch  as  it 
did  not  shew  that  the  parties  had  agreed  to  cohabit  again  in' the  manner  and 
form  there  stipulated  for.  The  Court  thought  that  the  two  deeds  were  not  in- 
consistent.    But  the  case  of  Nrehois  v.  Danvers  is  expiessly  in  point  for  this 
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purpose ;  for  that  was  an  agreement,  not  in  consequence  of  any  actual  separa- 
tioo^but  in  contemplation  of  such,  in  case  the  husband  afterwards  usea  his 
wife  ill.  Now  in  this  case  it  appears,  that  before  the  marine  df  the  deed  the 
])ttsband  and  wife  had  separatea,  and  the  great  object  of  the  deed  was  to  bring 
th^m  together  again  ;  but  in  so  doing,  and  probably  as  one  inducement  to  their 
reconciliation,  it  provided  that  in  case  of  any  future  cause  of  separation,  in- 
stead of  being  obliged  to  have  recourse  to  the  ecclesiastical  court  for  alimony, 
a  domestic  forum  should  be  erected  to  consider,  Whether  she  should  live  sepa- 
rately from  her  husband,  and  have  a  separate  maintenance.  That  was  some 
check  upon  her,  and  was  intended  to  operate  as  such.  Upon  the  principle, 
then,  of  former  decisions,  this  conviction  does  not  appear  to  be. invalid. 

Lx  Blanc,  J.  The  situation  of  the  wife  was  this :  she  had  a  pension  of 
lOOZ.  per  ann.  from  the  Irish  Parliament,  and  'an  annuity  of  2002.  under  the 
will  of  Sir  WtUiam  Chambers,  which  latter  was  only  payable  to  her  as  long  as 
she  lived  with  her  husband,  or,  in  case  of  his  death,  remained  a  widow.  These 
were  conveyed  to  the  trusteee  in  trust,  as  to  the  lOOZ.  per  ann.  for  her  separate 
use  at  all  events  ;  and  as  to  the  200/.  per  annum,  in  trust  to  pay  so  much  of 
it  as  they  should  deem  necessary  to  her  separate  use  while  she  lived  with  her 
husband  :  but  in  case  of  any  future  separation,  then,  as  the  annuity  of  200Z. 
would  be  no  longer  payable  to  her  under  Sir  W.  Chambers^s  will,  the  trustees 
were  to  pay  her  the  2002.  if  they  consented  to  such  separation.  It  does  not 
appear,  therefore,  that  her  situation  was  to  be  benefitted  by  her  separating  from 
her  husband.  But  it  is  objected,  that  any  agreement  oi  this  sort  is  contrary 
to  the  policy  of' the  law  in  respect  to -the  marriage-state.  But  if  so,  the  ob- 
jection would  have  weighed  as  much  in  every  case  where  the  contract  tended 
t9  facilitate  separation  between  husband  and  wife.  If  the  principle  of  such 
contracts  be  illegal,  the  court  cannot  weigh  the  degree  of  facility  ;  bui  every 
contract  which  at  all  facilitates  suph  a  separation  must  be  void.  Yet  it  has 
been  bolden  that  deeds  of  separation  are  not  illegal ;  though  the  argument 
would  apply  as  well  to  those  cases.  I  cannot  see  how  it  can  be  more  illegal 
to  contract  for  separate  maintenance  in  case  of  future  than  pf  present  separa- 
tion. Upon  the  same  ground  it  might  equally  be  objected,  that  every  provi- 
sion by  will  or  deed  making  a  permanent  provision  for  a  wife  apart  from  the 
control  of  her  husband,  witK  whom  she  was  then  living  was  illegal ;  because 
by  rendering  her  independent  of  him,  it  would  facilitate  their  separation.  Then 
it  is  urged,  that  this, deed  was  in  contravention  of  the  will  of  Sir  Wm,  Cham' 
hers;  but  that  is  not  so;  for  it  »is  no  more  in  contravention  of  his  will,  than  if 
her  own  father,  finding  that  his  daughter  was  sufficiently  provided  for  while 
she  lived  with  her  husband,  had  also  provided  for  her  in  case  of  her. separa- 
tion. That  is  a  very  frequent  provision  ;  which  has  been  recognized  to  be 
legal  again  and  again.  The  case  of  Nicholls  v.  Darners  almost  goes  the 
whole  length  of  the  present;  The  note  was  there  given  by  the  husbapd  to 
let  his  wife  have. the  3000Z.  in  case  he  should^  again  use  her  ill :  that  must 
have  meant,  in  case  she  should  be  obliged  to  live  separately  from  him,  by  way 
of  separate  maintenance  ;  because,  to  oblige  himself  to  provide  for  her  while 
she  continc^d  to  live  with  him  would  have  been  useless  :  arid  th^t  agreement 
was  enforced  by  the  Court  of  Chancery.  Judgment  for  the  rlaintiffs. 


The  King  v.  The  Inhabitants  of  Eccleston. 

2£ait,298.    May  19. 1802. 

Where  tbft  pavper  agreed  with  a  weaver  to  aerve  bim  for  a  year  and  a  half,  and  tbo  maaler 
waa  to  tiaeh  him  to  toenve,  and  tbe  paoper  waa  to  have  half  hia  eaminga  and  find  bimaplf 
in  every  thing;  under  which  contmct  the  paaper  aeryed  hia  matter  for  above  a  yfsar;  held 
that  he  thereby  gained  a  aettlement  at  by  hiring  and  tenrice;  it  being  the  apparent  intentioD 
of  the  partiea  to  create  the  relation  of  maater  and  aenrant,  and  not  of  matter  and  apprentice. 

TWO  justices  by  an  order  removed  Adam  Davenport,  his  wife  and  family 
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by  na««,  Jtom  the  township  of  Little  Boltmt  to  the  towa^ip  of  Eedittm^ 
both  in  the  county  palatine  of  Lanca$ter,  The  Sessi^as,  on  appeal,  confircor 
ed  the  order,  subject  to  the  opinion  of  thie  Court  on  the  IbHowiog  case : 

The  respondents  proved  a  settiemeot  gained  by  the  pauper  in  Ecdaton; 
after  which  the  pauper,  when  about  16  years  of  age,  went  into  the  township 
of  Tonge  with  Haulgh,  and  made  a  verbal  agreement  with  one  Samuel 
Ctough  there,  who  was  a  weaver  of  counterpanes,  to  serva  him  a  year  and  a 
half.  Cltmgh  was  to  teach  him  to  weave  counterpanes;  and  the  pauper  was 
to  have  one^  half  of  what  he  earned ;  and  the  pauper  was  to  find  himself  in 
every  thing.  Nothing  else  passed  between  them  on  making  the  agreement. 
The  pauper  worked  under  this  agreement  with  Clougk  ior  the  year  and  a 
half;  except  for  a  fortnight,  during  which  he  remained  absent;  but  Clough^ 
however,  brought  him  back  into  his  service,  and  obliged  him  to  stay  a  fortnight 
over  the  year  and  a  half  in  order  to  make  up  the  time  h^  had  been  absent  from 
his  service.  During  the  time  oi  this  service  he  slept  constantly  at  his  mo* 
ther's  house  at  Little  Bolton. 

Holroyd  in  support  of  the  orders,  admitted  that  if  the  case  of  Rez  v. 
Little  BoUofiy  Cald.  367,  were  law,  the  present  could  not  be  distinguished 
from  it  in  principle  ;  but  contended  that  that  case  had  been  since  oVer-ru  ed. 
There  it  was  considered,  against  Lord  Mansfidd^s  first  opinion,  that  an  agree* 
ment  of  this  sort,  and  service  under  it,  might  enure  as  a  hiring  and  service  in 
the  relation  of  master  and  servant,  though  the  latter  were  to  be  taught  a  trade, 
because  he  was  not' retained  eo  nomine  as  an  apprentice.  But  this  was  holden 
otherwise  in  Bex  v.  Higknam^  Ibid.  491,  where  the  true  nature  of  such  con* 
tracts  was  considered  t^  be  that  of  an  apprenticeship,  and  therefore  that  they 
could  not,  without  defrauding  the  revenue,  be  made  to  enure  as  a  hiring. 
And  in  Bex  v.  Diindon,  8  Term  Rep.  379,  Lord  Kenyan  delivered  an  express 
opinion  against  the  authority  of'  the  first  menti6ned  case,  whioh  opinion  was 
afterwards  folbwed  up  in  B.  v..  Bainham{A).  The  only  difference  between 
this  case  and  JR.  v.  Laindan  was,  that  there  the '  pauper  gave  his  master  a 
premium  upon  his  entering  into  his  service ;  but  in  B.  v.  Bainkam  that  was 
holden  not  to  be  essential  to  the  constitution  of  an  apprenticeship ;  for  which 
nothing  more  is  required  than  that  the  one  should  contrac^t  to  teach  and  the 
other  to  learn  k  trade.  No  technical  words  are  necessary  to  constitute  an  ap- 
prenticeship. This^  is  different  from  that  class  of  cases,  such  as  JB^.  v. 
Martham{b),  where  the  party  contracts  to  sepve  his  master  generally  in  other 
spects  as  well  as  in  the  particular  business  which  he  was  to  be  taught.  For 
though  it  is  first  stated  generally,  that  the  pauper  in  this  case  was  to  serve 
his  master  for  a  year  and  k  half,  yet  the  nature  of  the  service  is  afterwards 
explained,  and  is  shewn  to  have  been  confined  to  the  leamhig  to  weave. 
And  if  the  intention  of  the  contacting  parties  be  to  govern  the  decision  of 
these  cases,  then  ^he  Sessions,  by  disaffirming  the  settlement  in  Little  Bolton, 
have  in  effect  found  that  the  parties  meant  to  contract  the  relation  of  master 
and  apprentice,  though  they  have  failed  in  their  object  for  want  of  a  proper 
instrument  duly  stamped. 

Topping  and  Scarlett,  contra,  relied  on  the  case  of  Bex  v.  Little  B^ton, 
Cald.  367,  as  in  point ;  which,  they  said,  was  not  intended  to  be  over-ruled 
by  the  court  in  the  cases  of  B.  v.  Laindon,  8  Term.  Rep.  379,  JR.  v.  Bain- 
ham{c) ;  both  which  turned  on  the  intention  of  the  contracting  parties  to  create 
an  appreaticeship.  This  was  expressly  adverted  to  by  Lord  Keny&n,  in  B.  v. 
Laindon,  as  the  ground  of  his  opiriion  ;  though  he  also  threw  out  some  ob* 
jections  to  the  case  of  JR.  v.  Litth  Bolton,  so  far  as  4t  seemed  to  establish  the 
necessity  of  an  apprentice  being  retained  ^o  nomine ;  and  Le  Blanc,  J.,  whose 
opinion  proceeded  on  the  same  ground,  expressly  distinguished  the  case  then 
in  juilgment  from  that  of  B.  v.  Little  Bolton.  In  the  other  case  of  JR.  v. 
<^-^  .,,..,     .,    .^  ,. ,.., ,  _,. , , 

(a  )  Ante,  1  voL  681.  <6)  AiUe,  1  vol.  289.  (e)  Ante,  I  vd.  9Mh 
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Rainham^  it  was  immaterial  to  consider,  whether  the  contract  weoe  to  serve 
as  an  apprentice  or  as  a  hired  servant ;  since  in  either  case  the  pauper,  hav- 
ing served  abovf  a  yetr,  gaioed  a  s^tleiaent^  If  indeed  the  parties  intend  to 
contract  the^relation  of  master  and  apprentice,  and  do  it  defectively,  as  in  those 
cases ;  it  cannot  enure  as  a  hiring  &oi  service ;  aor  if  it  be  done  fraudulent- 
ly* in  order  to  avoid  the  stamp  duty,  as  in  jR.  v.  Higfmam^  Cald.  491 ;  which 
was  the  real  ground  of  that  determination,  and  snificiently  distinguishes  it 
from  R,  V.  Little -Bolton.  The  last  mentioned  case  is  suppmrted  by  many 
others ;  as  JR.  v.  Hitcham,  Burr.  S.  C.  489,  JR.  v.  Bucklaml  Denham^  Ibid. 
694,  R.  V.  Birmingham,  Dougl.  33a,  R.  v.  AUon,  E.  24  G.  3 ;  2  Const.  382 ; 
all  which  shew  that  contracts  to  work  at  a  particular  trade  only  may  consti- 
tute the  relation  of  master  and  servant  between  the  parties ;  thouffh,  as  in  R, 
V.  Hitcham,  and  R^  v.  Martkam^a)  the  servant  were  to  be  taught  hy  his  mas- 
ter. And  in  JR.  v.  ColtishaU,  5  Term  Rep.  193,  where  the  contract  was  to 
s^ve  the  master  for  the  purpose  of  being  taught  a  trade,  but  the  servant  also 
agreed  to  do  any  other  work ;  Ld.  Kenyon,  after  saying  that  the  latter  cir^ 
comstance  was  decisive,  observed  as  to  the  teaching  the  trade,  that  it  was 
deemed  no  more  than  equivalent  to  part  of  the  servant's  wages. 

Lord  Ellbnbq&ocoh,  G.  J.  I  giv^  a  reluctant  assent  to  the  case  of 
The  King  V.  lAuh  Bolton :  but  as  the  case  now  before  us  is  in  terms  the 
same  as  was  there  decided,  I  think  it  is  better  to  abide  by  that  determina- 
tion than  to  introduce  uncertainty  into  this  branch  of  the  law ;  it  being  of- 
ten of  more  importance  to  have  the  Tule  settled  than  to  determine  what  it 
shall  be.  I  am  not,  however,  convinced  by  the  reasoninff  of  that  case ;  and 
if  the  point  were  new  I  should  think  otherwise.  I  should  consider,  as  Lord 
Kenyon  said  in  R,  v.  Laindon,  that  if  the  relation  of  master  and  apprentice 
be  created  .by  the  contract  of  the  parties,  though  they  do  not  use  the  very 
words  roaster  and  apprentire,iyet  if  they  use  words  lantamount^it  is  sufiipient. 
The  word  **  apprentice"  he  observed,  was  taken  from  apprendre,  to  learn ;  and 
what  was  that  but  an  apprenticeship,  where  the  purpose  of  the  contract  was 
for  one  man. to  teach  and  the  other  to  learn  a  trade  ?  Then  what  was  this  in- 
tended to  he  ?  I  should  have  said  upon  general  reasoning,  that  where  the 
contract  was  that  the  master  should  teach  the  other  a  trade,  and  the  latter  was 
to  do  nothing  ulterior  the  employment  in  that  trade,  it  was  a  contract  appreii' 
dre  in  the  true  sense  of  the  word :  and  being  defective  in  this  case  for  want 
of  proper  legal  formalities,  it  could  not  enure  as  a  (contract  of  hiring  as  a  ser- 
vant. However,  as  Lord  Kenyon  ^id  not  think  proper  to  over-rule  the  case 
of  The  King  v.  Little  Boltort'm  terms  ;  though  he  disapproved  of  what  was 
there  said  ;  and  as  it  was  not  overturned  in  the  case  of  Rex  v.  Highnam^  or 
Rex  V.  Rainham,  for  the  reason  I  at  first  gave,  I  think  it  better  to  concur  in 
that  decision,  however  unwilling  I  should  have  been  to  have  done  so  in  the 
first  instance. 

Grosb,  J.  This  case  so  exactly  resembles  that  of  Rex  v.  Little  Bolton 
that  I  cannot  distinguish  them. 

Lawrbncb,  J.  it  is  of  infinite  consequence  in  these  cases  that  what  has 
been  once  expressly  determined  should  be  adhered  to.  The  case  referred  to 
is  directly  in  point :  and  not  having  been  over-ruled,  it  ought  to  govern  the 
present.  The  King  v,  Laindon  and  The  King  v.  Aainham  are  both  very 
distinguishable  from  the  present. 

Le  Bi.Anc,  J.  .  The  case  of  The  King  v.  Little  Bolton  is  a  direct  authori- 
ty to  the  present  point ;  and  that  case  has  never  been  over-ruled  in  terms ; 
neither  do  I  think  that  it  has  been  over-ruled  in  principle. 

The  Orders  quashed. 

(a)  Ante,  1  vol.  289. 


472  GASES  IN  EASTER  TERM 


The  King  v.  The  Inhabitants  of  Corsham. 

8  Cast,  808.     May  19,  1802. 

A  lenrant  hired  for  a  year  deptrted  from  hii  maater  eome  ahort  time  iMfor*  the  end  of  the 
year,  on  ill  oaage,  bat  received  hi*  wht>ie  year*4  vragea.and  loineihiiif  over:  held,  that  he 
thereby  g:iined  no  aettlemedt,  he  baviqg  refiued  to  aerve  out  the  year  when  reqaired  by 
hia  niaater. 

TWO  justices  by  an  order  removed  Mary  the  wife  of  Charles  haac^  and 
their  five  children  by  name,  from  the  parish  of  Kington  Saint  Michael  in  the 
county  of  Wilts  to  th9  pirisli  of  Cirsha*n  in  the  siid  county.  The  sessions 
on  appeal  confirmed  the  order,  subject  to  the  opinion  of  this  Court,  on  a  case 
stating : 

That  the  pauper's  husband  Charles  Isaac  was  born  at  Box  in  the  county  of 
Wilts,  and  about  14  years  since  was  hired  for  a  year,  and  served  the  same  in 
the  p.trish  of  Colerne.  That  he  was  afterwards  hired  by  Mr.  Dalmero(  Cors' 
ham  at  four  guineas  per  annum,  with  whom  he  continued  to  serve, till  within  a 
fortnight  or  three  weeks  of  the  expiration  of  the  year ;  when,  upon  a  dispute 
between  him  and  his  master,  he,  in  consequence  of  his  master's  kicking  hicA, 
would  not  stay,  but  \Vent  to  his  father's  house  in  Kington  Saint  Michael.  In 
the  course  of  the  following  week,  and  before  the  end  of  the  year,  he  returned 
with  his  father  to  Mr.  Dzlmer's  house,  and  received  the  whole  of  his  wages, 
and  half  a  crown  over  for  himself;  his  master  asked  him  to  stay,  but  he  so- 
fused,  and  went  back  to  his  father's  house. 

Jekyll  2Lnd  Williams,  in  support  of  the  order  of  Sessions,  Said,  that  accord- 
ing to  the  case  of  The  King  v.  St.  Peter  of  Mtncrofl  in  Norwich^  8  Tertti 
Rep.  477,  it  was  the  province  of  the, Sessions  to  draw  the  conclusion,  whether 
the  contract  of  hiring  were  dissolved,  or  whether  the  master  only  dispensed 
with  the  service :  and  by  (Confirming  the  order  of  removal  to  Corsham  they 
had  virtually  found  that  there  was  a  di^^pensation  only  of  the  service.  This 
too  was  th^  proper,  legal  conclusion  ;  for  it  has  been  long  settled  that  a  master 
shall  nof  by  injuriously  turning  away  his  servant  defeat  his  settlement ;  and 
here  the  master  compelled  the  servant  ^to  depart  ^y  his  maltreatment  in  the 
first  instance  :  and,  what  is  material,  the  master  paid  him  his  wages  up  to  the 
end  of  the  year,  and  somsthing  over  as  a  compensation.  Then  if  the  remain- 
der of  the  service  were  once  dispensed  with,  the  master  could  not  compel  the 
completion  of  it  against  the  servant's  will,  though  the  contract  still  subsisted 
in  law. 

Casberd,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  The  cases  of  Bex  v.  Orantkam,  3  Term  Rep. 
754,  and  Rex  v.  UpweU,  7  Term  Rep.  43S,  have  decided  the  present  ques- 
tion. In  both  of  them  there  was  a  payment  by  the  master  of  the  whole 
year's  wages,  and  a  departure  from  the  service  before  the  end  of  the  year 
against  the  will  of  the  mister;  and  in  both  the  court  held  that  no  settlement 
was  gained.  Thpre  is  nothing  material  to  distinguish  this  case  from  those; 
and  therefore  it  is  better  to  abide  by  them.  Whether  there  ^ertf  a  dissolu- 
tion of  the  contract  or  a  dispensation  of  the  service  is  indeed  a  question  of 
fact,  but  of  fact  mixed  with  law ;  and  the  Sessions,  having  stated  all  the  cir- 
cumstances, have  sent  us  the  case  that  we  may  draw  the  proper  legal  con- 
clusion. 

Grose,  J.  This  is  not  like  the  cases  where  the  master  has  turned  away 
the  servant  to  prevent  his  gaining  a  settlement ;  for  the  master  wished  him  to 
stay,  and  the  pauper  refused  :  then  the  payment  of  the  whole  y^r's  ws^ea 
by  the  latter  was  merely  to  prevent  an  action,  and  arguess  no  consent^on  his  part 
to  dispense  with  the  service. 

The  other  Judges  concurred.  Orders  quashed. 


IN  THE  FORTY-SECOND  YEAB  OP  GEORGE  HI.   473 


Davison  v.  Frost. 

2  Eait,  806.     Maj  19,  1902. 

An  omtMion  in  the  ae  tti  rm  pnrt  of  the  writ  of  the  tani  for  which  the  df^fendiint  is  arretted 
on  haiUhle  proceM  in  irreguUr,  and  bo  cannot  be  holden  to  special  bail  thereon. 

A  RULE  was  obtained,  calling  on  the  plaintilfto  shew  cause  why  common 
bail  should  not  be  entered  instead  of  special  bail,  &c. :  whib.h  was  grounded 
on  an  objection  to  the  writ  of  latitat^  whereon  the  defendant  had  been  arrest- 
ed and  h olden  to  bail  for  177Z.  for  the  sum  for  that  which  he  was  arrested 
was  not  inserted  in  the  ac  etiam  part  of  it. 

Marryat  shewed  cause,  and  contended,  that^ven  if  it  were  necessary  be- 
fore the  Stat.  12  Geo.  1.  c.  29.  to  state  the  sum  in  the  ac-  etiam,  it  was  no  lon- 
ger so  since  that  statute.  Before  the  slat.  13  Car.  2.  st.  2.  c  ^,  a  defendant  was 
liable  to  be  arrested  and  holden  to  bail  on  a  common  bail  of  Middlesex  or  lot- 
itat  for  any  sum,  though  not  expressed  in  the  writ :  to  prevent  which,  that 
^latute  provided  that  no  person  arrested  upon  any  bailable  process  wherein  the 
true  cause  of  action  was  not  particularly  expressed  should  be  compelled  to 
give  security  for  his  appearance  in  any  sum  exceeding  40/.  in  conse- 
quence of  this,  and  in  order  to  preserve  tl^e  jurisdiction  of  civil  causes  to  B, 
K,  to  the  same  extent  as  before,  the  ac  etiam  clause  was  invented,  in  which 
the  true  cause  of  action  is  expressed,  in  addition  to  the  general  complaint  of 
trespass,  which  gives  the  court  jurisdiction.  Still,  however,  the  evil  continu- 
ei ;  for  a  plaintiflf  might  insert  what  sum  he  pleased  in  the  ac  etiam  ;  and 
therefore  the  stat.  12  Geo.  1.  c.  29,  enacts,  that  no  person  shall  be  holden  to 
bail  upon  process  out  of  the  superior  courts  for  less  than  lOZ.  and  that  an  af- 
fidavit of  the  debt  shall  be  made,  and  that  the  sum  sworn  to  therein  shall  be 
indorsed  upon  the  back  of  the  process  ;  and  that  the  sheriflf  shall  not  take  bail 
for  more.  The  insertion,  therefore,  of  the  sum  in  the  ac  etiam  is  wholly  nu- 
gatory ;  because  neither  the  sheriff  nor  the  party  is  bound  by  it,  but  only  by 
the  sum  sworn  to  and  indorsad  on  the  back  of  the  writ.  He  referred  to  Tnt" 
ing  V.  Jones,  5  Term  Rep.  402. 

Lawes,  in  support  of  the  rule,  relied  on  the  uniform  practice,  which  had 
been  needlessly  depnrted  from  in  this  instance,  in  omitting  to  state  the  sum  in 
the  ac  atiam.  Much  of  the  practice  of  the  court  depends  on  positive  rules 
and  known  precedents,  rather  than  on  general  reasoning;  and  it  would  be 
very  inconvenient  to  break  in  upon  it,  though  its  utility  may  not  be  apparent ; 
by  the  same  mode  of  argument,  the  whole  of  the  ac  etiam  clause  might  be 
omitted  in  the  writ,  since  the  use  of  it  was  superseded  by  the  affidavit  to  hold 
to  bail  and  the  indorsement  on  the  writ.  It  ought,  however,  to  appear  on  the 
face  of  the  writ  itself  whether  or  not  it  be  bailable  process :  the  indorsement  is 
only  to  ascertain  the  amount,  and  has  reference  to  the  contents  of  the  writ. 

The  Court  took  time  to  inquire  into  the  practice ;  and  the  next  day  Lord 
ElleiihornUgh,  C.  J.  said,  that  the  writ  was  irregular  in  the  frame  of  it,  as 
hot  being  in  conformity  to  an  old  rule  of  court  of  1729(fl),  which  gave  the 

(a)  Regnla  Gpneralin,  H.  2.  G.  2.  l729."^Tt  i«  ordered,  that  where  any  defendint  shall 
be  arreflt«d  by  virtae  of  nny  pmcens  iMaing  oot  nf  thia  court,  in  whirh  the  cmom  of  action 
•hall  be  upecially  specified  and  expreiMed  ;  or  a  copy  of  each  procene  nball  be  deliverefl  to 
any  dpf*^ndnnt,  according  lo  the  form  of  the  atatate  in  aoch  chm  made  and  provided  ;  Hnd  the 
plninliflT  thereapon  i*h;ill  declare  ;  ibe  defend  mt  in  nach  cuie  Hhiill  not  hive  liberty  of  impar- 
ling wilhoot  leave  of  ihe  Court  in  that  behilf  fir«t  to  be  icmnted  ;  but  shall  plenf]  thereunto 
within  the  time  nllowod  by  the  course  of  the  Court  to  defend.mtA  sued  by  original  writ  ;  and 
for  went  thereof  jnd^nent  may  be  entered  against  such  defendants  by  defaalt^*) 
Notice  fixed  in  the  K.  B.  O. 

Ac  Eiiami, 

(*)  This  role  is  now  enlarKed  to  process  in  common  form  :  Trin.  6  ft  6  G.  2  M.  10  G.  2. 
and  Stat.  6  G.  2.  e.  27.  b^  which  it  is  enacted,  that  no  ap  *cial  writ  nor  process  specially  ez« 
pressing  the  etnas  of  setioa  shall  ifsne,  onleaa  the  csiiss  of  sotioo  amoast  to  10/. 
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form  of  the  ae  etiam  clause  ;  in  which  is  stated  the  amount  of  the  deht,  and 
hy  which  the  practice  bad  ever  since  been  regulated. 

6bos£,  J.  added,  that  the  settled  fonns  of  proceedings  ought  to  be  adhered 
to ;  and  all  novel  attempts  to  vary  from  them,  without  the  authority  of  the 
cojyurt,  ought  to  be  discouraged. 

Rule  absolute. 


The  King  t;.  Bingham,  Clerk. 

2  East.  808.    May  20,  1802. 

Infonnatioo  io  nature  of  quo  warranto  lici  for  the  office  of  bailiff  of  a  conrt  leet,  being  a 
preacriptive  officer,  having  power  to  aammonand  aeleet the  jary. 

A  RULE  was  obtained,  calling  on  the  defendant  to  shew  cause  why  an  in- 
formation in  nature  of  quo  warranto  should  not  be  exhibited  against  him  to 
shew  by  what  authority  he  claimed  to  be  baliflf  of  the  manor  and  borou<rh  of 
Gosport  in  the  county  of  SoiUhampton,  This  rule  was  obtained  on  affidavits 
stating,  that  the  Bishop  of  Winchester  was  lord  of  the  manor  and  lorough, 
and  that  from  time  immemorial  a  court  leet  and  court  baron  had  been  holden 
every  year  about  October  by  the  bishop  or  his  steward,  within  and  for  the 
same ;  and  that  a  jury  and  homage  assembled  at  such  courts  have  immemori- 
ally  froih  time  to  time  exercised  the  privilege  of  choosing  the  bailifl'  of  the 
said  manor  and  borough,  and  also  the  constables,  overseers  of  the  ferry,  ale- 
conners, coal-meters,  and  oryer,  by  the  custom  of.  the  manor,  &c.  to  act  for 
the  then  ensuing  year ;  and  that  the  steward  or  his  deputy  has  always  at* 
tended  the  court  and  sworn  in  the  said  bailiff  and  other  persons  so  chosen  to 
their  respective  offices.  That  entries  of  such  proceedings  were  invariably 
made  in  the  record?  from  16S3  to  1800  ;  and  that  prior  to  1683  no  usage  to 
the  contrary  could  be  traced.  It  was  also  deposed  to  be  part  of  the  duty  of 
the  bailiff  to  summon  the  jury  and  homage  who  where  required  to  attend  the 
courts,  which  he  had  immemorially  performed :  he  selecting  from  amongst 
the  inhabitants  of  the  manor  and  borough  sixteen  proper  persons  for  that  pur- 
pose. It  was  then  stated,  that  at  a  court  leet  holden  in  October  1800,  the  jury 
and  homage  so  summoned  by  the  then  bailiff  and  sworn  by  the  steward, 
R,  Forbes  was  by  them  nominated  to  be  bailiff  for  the  then  ensuing  year, 
which  nomination  was  signified  to  the  steward,  who  refused  to  swear  in 
Forbes^  declaring  to  them  that  the  bishop  had  chosen  Mr.  Bingham  (the  de- 
fendant) :  and  that  the  latter  had  since  then  acted  as  bailiff. 

In  answer  to  which  it  was  sworn  by  the  defendant  and  others,  that  the  bi- 
shop by  writing  upder  his  hand  arid  seal  appointed  the  defendant  his  bailiff  to 
collect,  receive,  and  recover  from  tne  tenants  of  the  manor  for  the  bishop's  use 
all  rents,  heriots,  reliefs,  perquisites,  and  profits  payable  to  the  lord,  &c. ;  by 
rirtue  of  which  the  defendant  had  since  executed  the  said  office  of  bailiff,  the 
duties  of  which  were  to  collect  the  lord's  rents  and  revenues,  to  summon  the 
jury  and  homage  to  attend  the  said  courts,  to  attend  there  himself,  and  to  exe- 
cute the  precepts  of  the  lord  and  his  steward.  The  affidavits  then  stated 
matter  in  contradiction  of  the  right  of  the  jury  and  homage  to  elect  the  bai- 
liff; and  endeavoured  to  explain  the  practice  which  had  prevailed,  by  shew- 
ing, that  from  the  year  1687  the  book  of  entries  of  the  manor  courts  contain- 


All  derka  and  attomies  that  intend  to  proceed  according  to  the  above  role,  are  to  take  no- 
tice, that  in  suing  oot  aach  writ  they  do  not  insert  in  the  ac  etiam  the  whole  declaration  at 
leiigih,  hot  only  describe  the  caose  of  sction  ahortly,  according  to  the  apecimeni  heroander  aet 
forth,  varying  the  same  as  the  nstore  of  the  action  shall  require. 

Of  a  plea  of  trespiiss;  and  also  of  a  bill  of  the  said  Q.  against  the  aforesaid  D,  for  Mj 
pounds  for  divers  goods,  warea^  and  merchaodisea  aold  and  delivered  to  the  aaid  Z>.  by 
the  atorassM  Q.  aceerdh^  to  the  coatem,  Ite. 
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ed  no  presentments  of  bailifis  by  the  jary  andliomage  until  1719,  when  the 
custom  first  originated  in  consequence  of  the  then  bishop  having  leased  all 
the  tolls,  dues,  and  profits  of  the  maiior  to  twelve  inhabitants  of  Chsport,  ' 
most  of  whom  had  been  in  the  habit  of  serving  on  the  jurvi  and  one  of  which 
number  had  usually  been  presented  to  serve  this  office.  That  the  lease  grant- 
ed for  21  years  had  been  renewed  from  time  to  time  till  very  lately  ;  and  dur- 
ing its  continuance  the  lords  of  the  manor  had  not  intermeddled  with  the  ap- 
pointment of  the  bailiff, 
t  Giblts  and  Sturges  shewed  cause  against  the  rule.  The  bailiflf  is  no  more 
than  the  servant  of  the  lord,  and  it  is  not  disclosed  that  he  has  any  other  pub-' 
lie  function  to  perform  than  that  of  summoning  the  jury,  which  may  be  done 
by  any  other  whom  the  lord  may  direct  to  act  in  that  respect :  it  is  not  there- 
fore such  an  office  for  exercising  which  the  court  will  grant  this  information. 
Neither  can  it  be  conceived  that  the  tenants  of  the  manor  from  whom  the 
bailifi*  is  to  collect  the  lord's  rents  and  dues  should  be  appointed  by  themselves, 
or  any  other  than  the  lord  himself.  Properly,  it  is  the  business  of  the  lord 
or  his  steward  to  summon  the  jury;  but  though  they  may  have  always  done 
this  by  their  servant  the  bailiff,  that  will  not  alter  the  nature  of  his  employ- 
ment, or  convert  that  which  is  a  private  into  a  public  office.  The  court  must 
be  satisfied  bafore  they  grant  the  rule  that  the  defendant  has  been  guilty  of 
an  usurpation  on  the  franchise  of  the  Grown.  This  is  a  mere  ministerial 
officer,  and  not  a  judicial  officet  like  the  steward.  In  Rex  v.  Boyles^  2  Stra. 
836.  2  Ld.  Raym.  1559.  S.  C,  an  information  was  granted  against  the  de- 
fendant to  shew  by  what  authority  he  claimed  to  be  bailiff  of  a  ville  ;  but  that 
went  on  the  ground  that  it  was  an  office  of  great  trust  and  pre-eminence  in 
the  town,  affecting  the  government  of  it  and  the  administration  of  public  jus- 
tice. In  Rex  V.  Mein,  3  Term  Rep.  593,  it  was  said  by  Lord  Kenyon,  that 
the  office  must  be  of  magnitude  sufficient  for  the  court  to  notice  it  by  way  of 
information  in  nature  of  quo  warranto ;  there  the  defendant  was  portreeve 
and  returning  officer.  A  churchwarden  has  much  more  important  public  du- 
ties to  perform  than  this  defendant  can  be  pretended  to  have ;  and  yet  the 
Court  in  R.  v.  5A^ari>  4  Term  Rep.  3S1,  refused  to  grant  even  a  rule  to  shew 
cause.     They  also  argued  upon  the  merits  of  the  case. 

Burrough  in  support  of  the  rule.  The  bailiff  is  stated  to  be  a  prescriptive 
officer,  and  therefore  a  member  of  the  court  leet,  whom  the  lord  cannot  drop 
at  his  pleasure,  but  must  exercise  the  entire  franchise  granted  to  him  in  the 
manner  prescribed  by  the  crown  :  and  part  of  the  franchise  so  granted  is  to 
be  exercised  by  this  officer.  The  importance  of  his  function  is  not  the  ques- 
tion. The  steward  is  in  many  respects  the  servant  of  the  lord  ;  yet  such  an 
information  lies  without  doubt  against  him(a).  Then  how  is  that  distinguish- 
able on. principle  from  the  case  of  a  bailiff?  Both  claimT  by  the  appointment 
of  the  Crown ;  which  is  the  true  criterion  on  which  these  cases  turn.  It  ap- 
pears that  the  bailiff  is  alwap  sworn  in  :  that  shews  that  he  is  a  public  officer. 
But  besides  that,  he  not  only  summons  the  jury,  but  selects  such  of  the  ten- 
ants as  he  pleases  for  thi^  purpose ;  which  is  a  very  important  function  in  the 
administration  of  justice.  He  is  as  much  a  branch  of  the  couit  as  the  steward. 
There  is  no  other  convenient  method  of  trying  the  right  but  this ;  for  there 
are  no  fees  annexed  to  the  office(i) :  but  even  if  there  were,  that  is  no  answer 
to  an  information  for  usurping  any  franchise  of  the  Crown ;  otherwise  it 
might  be  given  in  almost  every  case. 

Lord  Ellenboroogh,  C.  J.  There  appears  to  be  sufficient  doubt  raised 
upon  the  fact  by  the  affidavits  to  induce  us  to  put  the  matter  into  a  course  of 

(a)  Rex  V.  Hultion,  1  Stra.  621.  Vide  Rex  v.  Cann,  Andr.  14.  and  Rex  v.  Bridge,  I 
1   Blackflt  46. 

(b)  Thin  wai  said  in' answer  to  an  observation  thrown  out  in  I  he  coarse  of  the  argoment 
by  Lord  EUenborougk ;  thai  the  qoeation  might  as  well  be  tried  in  an  actioa  for  moDejr  Ih4 
and  received. 
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iDquiry  before  a  jury,  provided  this  be  such  an  ofEce  for  which  it  is  fit  to  grant 
an  iiiformatieu  ia  nature  of  quo  warranto.  I  do  not  doubt  that  the  office^  as 
appendant  to  a  court  leet,  ia  such  for  which  the  information  will  lie.  My 
doubt  has  been  whether,  according  to  what  was  thrown  oiit  by  Lord  Kenyofi 
in  Bex  t.  Afetn,  it  is  of  sufficient  cousequence^and  magnitude  to  warrant  our 
interposition  in  this  form.  But  an  observation  urged  at  the  bar  has  had  vneight 
with  me,  which  is,  that  the  bailiff  is  an  officer  having  a  discretionary  power 
as  to  the  persons  whom  he  should  select  for  the  jury,  which  is  a  material  func- 
tion to^exercise.  Then  havinf^  no  fees  annexed  to  his  office,  there  is  no  other 
convenient  civil  mode  of  trying  the  right  to  it. 
The  other  Judges  concurring ; 

Rule  absolute. 


Wilson  and  Others  t^.  Hodges  and  Another. 

2  Eaat,  812.  May  20,  1802. 

Where  the  ime  ii  on  tlie  life  or  death  of  a  peivoD  once  eziatkig,  the  proof  lies  on  the  party 

asMrtiog  the  death. 

.IN  debt  on  recognizance  of  bail,  the  breach  assigned  was,  that  MicheU  the 
principal  had  not  paid  the  damages,  nor  rendered  himself,  &c.  accoiding  to 
the  form  and  effect  of  the  said  recognizance.  PUa  ;  that  after  the  judgment, 
&c»  and  before  the  suing  out  the  writs  of  scire  facias^  and  before  the  return  of 
the  writ  of  capias  ad  satisfaciendum  against  MichtU  upon  the  judgment,  he 
MicheU  6\edi I  concluding  .with  a  verification.  Replication;  that  after  the 
givinc  the  judgment,  and  before  the  suing  out  of  the  said  writs  of  scire  faciaSf 
or  either  of  them,  the  plaintiffs  sued  out  a  ^Tit  of  capias  ad  satisfaciendum 
against  MickeU^  returnable,  &c.  to  which  the  sheriff  returned  non  est  inven^ 
tus  ;  and  the  pkintlffs  fuzther  say,  that  Michelle  pt  the  said  return  of  the  said 
writ  of  capias  ad  satisfaciendum,  and  afterwards,  was  living,  &c.  which  they 
are  ready  to  verify.  Rejoinder  ;  that  MicheU  was  not  at  the  said  return  of 
the  said  writ  of  ca. sa.  living,  as  the  plaintifis  had  replied;  concluding  to  the 
country  :  on  which  issuer  was  joined. 

At  the  trial  before  Le  Blancy  J.  at  the  sittings  at  GuildhaU,  the  only  ques- 
tion was.  Whether  the  issue  lay  on  the  defendants  to  prove  the  death  of  MicheU, 
or  on  the  plaintiffs  to  prove  that  he  was  alive  at  the  time  mentioned  ?  The 
learned  Judge  thought  that  the  proof  of  the  issue  lay  on  the  defendants,  who 
averred  the  death  of  the  party,  and  they  not  being  prepared  with  any  proof 
of  the  fact,  the  verdict  passed  for  the  plaintiffs  on  that  ground.  To  set  aside 
which  Erskine  obtained  a  rule  nisi  in  the  last  term,  on  the  ground  of  a  misdi- 
rection, as  well  as  on  affidavit.     Gibbs,  v/as  now  to  have  shewn  cause.     But 

Lord  Ellbnborough,  C.  J.  said,  there  was  no  doubt  but  that  the  direction 
of  the  learned  Judge  was  proper  in  point  of  law.  And  he  referred  to  the  case 
of  Throgmorton  V.  Walton,  2  Roll.  Rep.  461,  where  it  was  decided;  that 
where  the  issue  is  upon  the  life  or  death  of  a  person  once  shewn  to  be  living, 
the  proof  of  the  fact  lies  on  the  party  who  asserts  the  death ;  for  that  the  pre- 
sumption is,  that  the  party  continues  alive  until  the  contrary  be  shewn. 

However,  as  the  defendants  swore  that  they  had  been  misled  by  an  opinion 
taken,  which  stated  that  the  issue  on  these  pleadings  lay  on  the  plaintiffs  ;  and 
as  circumstances  were  deposed  to,  which  went  to  prove  the  death  of  the  prin- 
cipal as  stated ; 

The  Court  let  the  defendants  in  to  a  new  trial  on  payment  of  costs. 

Rule  absolute(l). 

( 1 )  [Sf>e  Milltr  ▼.  Beaiu,  8  S.  &  R.'490.  Innes  v.  Campbell,  1  R.  378.  Burr  ▼.  Sim, 
4  Wh.  100.    Bradley  ▼.  Bradley,  do.  178.    In  the  caie  of  an  abaeot  peraon,  of  whom  n* 
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Parkinson  v.  Lee. 

2  East,  814.    May  20,  1802. 

Upoa  a  aala  of  hops  by  the  aBiniile,  with  a  warranty  that  tba  bulk  of  tba  commodity  aotwered 
iho  wiiiple,  the  law  does  not  raise  an  implied  warranty  that  the  commodity  shoald  be  mer- 
chant ibie;  tboa^h  a  fair  merchantable  price  were  given;  and  therefore  ifthere  be  a  Intent . 
defect  then  Xixisting  in  it,  unknown  to  the  seller,  and  without  frand  ou  his  part,  (bat  arising 
from  the  fraaU  of  the  grower  from  whom  he  parchased,)  such  seller  is  not  answerable, 
though  the  goods  tomed  out  to  be  uomercbantable. 

IN  assumpsit,  the  first  count  of  the  declaratioa  stated,  that  in  consideration 
that  the  plaintiff  would  huy  of  the  defendant  five  pockets  of  hops  at  a  certain 
price,  the  defendant  promised  to  deliver  to  him  the  same,  and  that  the  hops 
should  all  be  of  like  goodness  and  quality,  with  a  certain  sample  of  the  hops 
contained  in  eac/i  of  the  Jive  pockets,  and  then  produced  and.sheum  by  the  de^ 
fendant  to  the  plaintiff.  It  then  stated,*  that  the  plaintiff,  confiding  in  the  de- 
fendantX  promise,  afterwards  bought  the  hops,  3^.  and  that  afterwards  the  de^ 
fendant  delivered  to  the  plaintiti*  five  pockets  of  hops  as  and  for  hops  of  hke 
goodness  and  quality  with  the  respective  samples  so  as  aforesaid  produced 
9nd  shewn  to  the  plaintiff;  yet  that  the  defendant  did  not  regard  his  said  pro- 
mise, but  thereby  deceived  and  defrauded  the  plaintiff  in  this  fespect,  that  the 
hop:^  contained  in  each  of  the  five  pockets  so  delivered  to  the  plaintiff  at  the 
time  of  the  delivery  thereof  to  him  were  not  hops  of  like  goodness  and  quali- 
ty with  the  respective  samples,  but  were  much  inferior,  &ci  and  were  bad, 
damaged,  and  unsaleable  hops;  whereby  the  plaintiff  lost  the  benefit  of  sell- 
ing the  same,  &c.  and  gaining  large  profits,  &c.  The  second  count  stated  the 
contract  to  be,  that  in  consideration  that  the  plaintiff  would  buy  of  the  defend- 
ant five  other  pockets  of  hops  at  a  certain  price,  the  defendant  promised  the 
plaintiff  to  deliver  to  him  the  same,  and  that  the  same  should  be  good,  sound, 
and  merchofitable  hops  ;  and  then  alleged  the  purchase  and  delivery,  as  before, 
of  so  many  pockets  of  hops  as  and  for  good,  sound,  and  merchantable  hops ; 
yet  that  th*e^  defendant  did  not  regard  his  promise,  but  thereby  deceived  and 
defrauded  the  plaintiff  in  this  respect,  that  the  said  hops,  at  the  time  of  the 
delivery  thereof^  to  the  plaintiff,  were  not  good,  sound,  and  merchantable  hops, 
but  on  the  contrary  were  bad,  damaged,  and  unmerchantable :  whereby,  ic. 
There  were  other  common  moAey  counts,  concluding  to  the  plaintiff's  damage 
of  200/.     Plea,  non-assumpsit. 

At  the  trial  before  Le  Blanc,  J.  at  the  sittings  after  last  Michaelmas  term  at 
Guildhall,  it  appeared  that  the  plaintiff  and  defendant  were  both  dealers 
in  bops.  In  January  1800,  the  ?i\Q  pockets  were  purchased  by  the  plaintiff 
of  the  defendant,  warranted  to  answer  the  samples  by  which  they  were 
sold.  They  were  not,  however,  -removed  till  the  8th  of  July  from  the  de- 
fendant's to  the  plaintiff '9  warehouse.  The  price  paid  was  16Z.  5s.  per  cwt. 
which  was  the  fair  market  price  at  the  time  for  good  merchantable  hops. 
Previous  to  and  at  the  time  of  the  sale  the  samples  answered  fairly  te 
the  commodity  in  bulk ;  and  no  defect  was  perceptible  at  that  time  to  the 
buyer:  but  owing  to  the  grower  of  the  hops  having  fraudulently  watered 
them  after  they  were  dried,  before  they  were  originally  purchased  by  the 
defendant,  (a  fraud  to  which  the  defendant  was  not  privy,  and  of  which  he 
was  wholly  ignorant  at  the  time  of  the  sale,)  it  was  discovered  a  few  days 

tidings  are  received,  the  presumption  of  the  continuance  of  life  ceases  at  the  end  of  seven 
Years.  This  is  the  rule  in  England  and  in  Pennsylvania.  The  presumption  begins  to  run 
from  the  tidie  thit  the  absentee  whs  last  known  to  be  alive;  and  he  is  presumed  to  have  lived 
throughout  the  whole  period  of  seven  years,  commencing  as  aforesaid.  See  also,  JDoe  v. 
Jcsio/},  6  East,  80.  Doe  v.  JSTepeau,  6  B.  &  Ad.  86.  J^Teuman  v.  Jenkine,  10  Pick.  616. 
Woode  V.  Woodi,  2  Bay.  478.    IRng  v.  Paddock,  18  Johns.  141.— W.] 
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after  the  removal  of  them  to  the  plaintiff's  warehouse  that  one  of  the  pock* 
ets  was  so  much  heated  as  to  be  in  an  unsaleable  condition ;  which  pocket  was 
thereupon  immediately  retomed  tp  the  dafendaiU,  who  received  it  back,  and 
allowed  for  it  in  settling  the  account  for  the  other  hops,  which  was  done  on 
the  18th  of  October  following.  In  the  intermediate  time,  however,  it  was 
found  that  the  other  four  poekots  were  in  the  same  unsaleable  condition  from 
the  sAme  cause ;  but,  owing  to  the  plaintiff  having  first  attempted  to  maintain 
an  action  against  Clarke,  the  grower,  under  the  mastaken  sup|)osition  that  the 
defendant  was  only  acting  as  his  agent  (which  action  was  aUerwards  discon- 
tinued on  finding  that  the  defendant  was  not  agent  but  vendee) ;  the  present 
action  was  not  commenced  till  upwards  of  a  twelvemonth  after  the  transaction, 
and  after  a  refusal  by  the  defendant  to  allow  for  the  rest  of  the  pockets.  It 
appeared  further,  that  the  object  of  watering  hops  after  they  are  dried  is  to 
give  them  weight ;  but  the  effect  of  it  is,  after  some  months,  to  cause  them  to 
heat  and  corrupt  in  the  pockets  or  bags  into  which  they  are  packed,  till  at  last 
they  become  quite  unfit  for  sale. ,  This  effect  is  not  produced  on  the  sample,  which 
is  usually  taken  from  the  middle  of  the  bag,  by  means  of  its  exposure  to  the 
air.  It  is  impossible  even  for  the  best  judges  of  the  commodity  always  to  detect 
this  fraudulent  practice  for  sometime  afterwards  by  any  inspection  of  the  sample 
or  of  the  commodity  itself  in  bulk,  till  it  is  disclosed  by  the  gradual  process  of 
heating.  However^  by  the  latter  end  oiJuly  1800,  the  effects  of  it  were  apparent 
in  all  the  pockets  ;  and  at  time' of  the  trial,  although  the  samples  still  continued 
as  at  first,  the  commodity  in  bulk  was  become  perfectly  unmerchantable. 
Upon  this  evidence  the  learned  Judge  left  it  to  the  jury  to  find  for  the  de- 
fendant on  the  first  count,  if  they  were  satisfied  that  the  commodity  agreed 
at  the  time  with  the  sample  by  which  it  was  sold,  and  there  was  no  fraud  on 
his  part  not\^ithstanding  any  latent  defect  in  the  commodity  in  bulk  unknown 
to  the  parties,  by  which  it  became  afterwards  deteriorated.  But  he  instruct- 
ed them  that  if  they  were  satisfied  that  the  commodity,  at  the  time  of  the 
sale,  had  such  a  latent  defect  as  no  prudence  oi  skill  of  the  buyer  could,  on 
inspection,  detect  or  guard  against,  the  plaintiff  was  entitled  to  recover  on  the 
implied  warranty  in  the  second  count,  although  %he  seller  had  no  knowledge 
of  such  latent  defect;  it  being  the  understanding  of  both  parties  to  such  a 
contract,  though  not  expressed  in  the  special  warranty,  that  the  one  was  to 
sell  and  the  other  to  purchase  a  merchantable  commodity.  He  also  left  it  to 
the  jury  to  consider  whether  the  plaintiff,  by  delaying  so  long  to  proceed 
against  the  defendant,  had  thereby  waived  his  remedy  against  him ;  which 
the  jury  answered  in  the  negative  ;  and  found  for  the  defendant  on  the  first 
count,  as  the  commodity  answered  in  fact  to  the  sample  at  the  time  of  the 
sale,  without  fraud,  and  he  had  then  no  knowledge  of  the  latent  defect  of 
the  commodity.  And  they  gave  a  verdict  for  the  plaintiff  on  the  second  count, 
considering  that  there  was  an  implied  warranty  in  the  seller  that  the  com- 
modity was  in  a  merchantable  state  at  the  time  of  the  sale. 

A  rule  nin  was  obtained  in  the  last  term  for  setting  aside  the  verdict  and 
having  a  new  trial,  on  the  ground  of  a  misdirection  of  the  judge  in  point  of 
law,  and  of  a  defect  of  evidence  to  support  the  finding  of  the  jury  on  the  sec- 
cond  count. 

Lambe  now  shewed  cause,  and  contended  that  notwithstanding  the  proof 
of  an  express  wairranty  by  the  defendant,  the  seller,  that  the  commodity  should 
answer  the^sample,  the  performance  of  which  was  found  by  the  jury  for  the 
defendant,  there  was  also  an  implied  warranty  in  every  contract  of  this  na- 
ture, where  a  fair  price  was  to  be  given,  that  the  commodity  should  be  in  a 
merchantable  condition  at  the  time  of  the  sale ;  otherwise  the  buyer  might  re- 
ceive a  different  thing  from  that  which  he  stipulated  for,  and  which  it  was  the 
understanding  of  both  4)arties  that  he  should  have.  In  Stuart  v.  WilMiu, 
Dougl.  20,  it  was  contended  by  the  defendant's  counsel,  and  not  denied,  that 
there  were  t^vio  sorts  of  warranty,  1.   expressed  ;  2.  implied.     That  was  the 
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case  of  the  warranty  of  a  horse ;  where  the  plaintiff  declared  in  assumpsit ; 
and  held  well>  because  such  a  form  w|is.  adapted  to  let  in  both  proifs  if  nnr^s- 
sary.  A  person,  by  stipulating  expressly  for  a^  particular  quality  or  the  like 
in  a  commodity  cannot  be  understood  as  thereby  relinqnishing  all  claim  to  the 
general  soundness  and  marketable  state  of  such  commodity  ;  if 'so,  the  great* 
est  inconvenience  would  ensue  in  trade*  and  no  man  would  venture  to  make  a 
specific  contract  for  fear  of  omitting  any  thing  which  wo!u]d  otherwise  be  im- 
pUed  in  common  good  faith  and  the  usage  of  trade,  which  is  bottomed  in  con- 
fidence. In  a  policy  of  insurance  there  is  no  express  stipulation  that  the  ship 
shall  be  sea-worthy  :  but  that  is  holden  to  be  implied ;  and. therefore  tbe  want 
/  of  knowledge  in  the  assured  that  the  ship  has  a  latent  defect  which  renders 
her  not  sea-worthy,  is  no  answer  to  the  breach  of  such  implied  warranty.  If 
one  agree  to  purchase  iron  at  the  market  price  which  the  seller  warrants  to 
be  Russian^  that  does  not  exclude  the  implied  undertaking  that  it  shall  be 
marketable  iron.  So  if  one  stipulated  to  purchase  wine  of  such  a  vintage  for 
a  fair  price,  it  would  be  no  answer  to  an  action  for  delivering  sour  wine,  that 
it  was  of  that  vintage.  So  a  custom  in  a  country  that  tenants  shall 
have  the  way-going  crop  after  the  expiration  of  their  term  is  good 
though  they  held  by  deed,  without  such  stipulation  (a).  It  is  true,  that 
a  sound  price  does  not  in  itself  necessarily  import  a  warranty  of  soundness ; 
but  it  is  a  circumstance  from  whence  the  jury,  may  collect  what  was  the  real 
contract  between  the  parties.  It  may  be  different  where  a  ^defect  is  apparent  on 
the  face  of  a  commodity ;  there  it  may  fairly  be  presumed  that  the  buyer  ex- 
ercised his  own  judgment  upon  it ;  at  least,  it  was  his  own  fault  if  he  did  not : 
but  this  was  a  latent  defect,  which  no  prudence  or  sagacity  of  the  buyer 
could  detect;  against  such  he  gives  credit  to  the  seller.  Whatever  na- 
tural defects  or  infirmities  are  incidental  to  the  subject  matter,  the  buyer 
must  take  the  risk  of ;  such  as  those  with  which  horses  are  afflicted  ; 
such  as  the  perishable,  nature  of  all  sorts  of  goods ;  to  such  defects  the 
maxim  caveat  emptor  applies  ;  but  the  latent  defect  of  the  hops  in  this  cause 
arose  from  the  fraud  of  man,  which  the  buyer  at  a  fair  price  has  no  reason  to 
contemplate.  Here  the  substance  of  the  issue  was.  Whether  or  not  the  buyer 
contracted  for  the  purchase  of  the  commodity  with  all  latent  defects  :  which 
the  verdict  of  the  jury  has  negatived,  and  it  was  a  question  for  their  consid- 
eration. 

Erskine  and  Espinasset  in  support  of  the  rule,  relied  on*  the  maxim  caveat 
emptor  ;  there  being  neither  wananty  nor  fraud  on  the  part  of  the  defendant. 
This  was  a  latent  defect  originating  in  the  fraud  of  the  grower,  but  wholly 
unknown  to  the  seller  at  the  time  ;  for  which  therefore  nothing  but  an  express 
stipulation  can  render  him  liable  to  the  buyer :  all  that  he  engaged  for  was, 
that  the  commodity  was  answerable  to  the  sample  by  w^hich  it  was  sold  ;  and 
that  is  found  by  the  jury.  Where  a  sale  is  by  sample,  provided  the  sample 
be  truly  taken,  it  is  tbe  same  as  if  the  buyer  had  examined  the  commodity  in 
bulk.;  therefore,  both  parties  must  be  taken  to  have  the  same  opportunity 
of  knowledge.  No  implied  warranty  can  be  raised  from  a  fair  price  in  the 
sale  of  hops,  any  more  than  in  the  sale  of  a  hsrse,  where  it  is  admitted  that 
it  does  not  exi  st.  Neither  is  there  any  ground  for  distinguishing  between  the 
latent  defects  or  infirmities  of  the  one  and  the  other ;  both  may  originate  from 
the  act  of  man  operating  by  natural  means.  Every  person  entering  intoa  con- 
tract in  the  course  of  trade  is  presumed  to  have  a  competent  skill  to  enable  him  to 
judge  of  the  commodity  be  bargains  for.  He  knows  the  defects  to  which  it 
is  liable  as  well  from  fraud  as  from  natural  causes,  and  he  speculates  accord- 
ingly. In"  the  instance  put,  of  purchasing  wine,  if  the  sample  as  well  as  the 
pipe  contained  in  it  the  principle  of  future  acidity,  though  not  then  perceptible 
to  the  palate  of  the  individual  purchaser,  and  the  only  warranty  was  that  the 

(a)  Vide  Wtggieswrih  r.  Dallifon,  Doogi.  2D1. 


480  CASES  IN  EASTER  TERM 

pipe  answered  the  sample,  it  is  clear  that  the  seller  would  not  be  bound  to 
stand  to  the  loss.  Where  else  can  th^  line  be  drawn  ?  and  what  degree  of 
future  deterioration  from  pre-existing  causes  will  be  sufficient  to  set  aside  tbe 
contract?  Implied  warranties  may  arise  out  of  known  usages  of  trade,  because 
both  parties  are  presumed  to  have  engaged  on  such  known  terms;  but  here  no 
usage  was  proved  for  the  seller  to  stand  ^  the  loss  ;  on  the  contrary,  witnesses 
engaged  in  the  hop  trade  were  called  by  the  defendant  to  shew  that  in  the  un- 
derstanding of  the  trade  the  buyer  was  to  stand  to  the  risk  of  latent  defects  : 
but  the  learned  Judge  refused  the  evidence,  as  amounting  to  no  more  than 
opinion.  If  then  an  implied  warranty  be  to  be  raised  in  this,  it  must  in  all 
other  cases  <of  sale  ;  and  then  the  maxim  of  caoeat  emptor  will  become  an  ex- 
ception  instead  of  a  general  rule. 

Grose,  J.  -This  is  'a  case  of  considerable  consequence  ;  because  the  rule 
laid)  down  in  this  case  must  extend  to  all  other  cases  of  sales,  not  governed  by 
particular  usages  of  trade  in  this  respect.  The  question  is.  Whether  in  the 
case  of  a  sale  made  under  the  present  circumstances,  there  be  any  implied 
undertaking  in  law,  that  the  commodity  be  merchantable  ?  No  express  under- 
taking is  proved  to  that  efiect :  and  there  is  no  fraud  imputed  to  the  defend- 
ant. The  mode  of  dealing  is  that  the  plaintiff  buys  bops  from  the  defendant, 
whom  he  knows  is  not  the  grower,  by  samples  taken  from  the  pocjfets  in  which 
the  commodity  is  close  packed.  He  has  opportunity  of  judging  by  the  sam- 
ples such  as  he  finds  them  at  the  time.  If  he  doubt  the  goodness,  or  do  not 
choose  to  incur  any  risk  of  a  latent  defect,  he  may  refuse  to  purchase  without  a  • 
warranty.  If  an  express  warranty  be  given,  t^)ie  seller  will  be  liable  for  any 
latent  defect,  according  to  the  old  law  concerning  warranties.  But  if  there  be 
no  such  warranty,  and  the  seller  sell  the  thing  siich  as  he  believes  it  to  be, 
without  fraud,  I  do  not  know  that  the  law  will  imply  that  he  sold  it  on  any 
other  terms  than  what  passed  in  fact.  It  is  the  fault  of  the  buyer  that  h?  did 
not  insist  on  a  warranty ;  and  if  we  were  to  say  that  there  was,  notwithstand- 
ing, an  implied  warranty  arising  from  the  conditions  of  the  sale,  we  should 
again  be  opening  the  controversy,  which  existed  before  in  the  case  in  Doug" 
las.  Before  that  time  it  was  a  current  opinion  that  a  sound  price  given  for  a 
horse  was  tantamount  to  a  warranty  of  soundness  ;  but  when  that  came  to  be 
sifted,  it  was  found  to  be  so  loose  and  unsatisfactory  a  ground  of  decision,  that 
Lord  Mansfield  rejected  it,  and  said  there  must  eith«>r  be  an  express  warranty 
of  soundness,  or  fraud  in  the  seller,  in  order  to  maintain  the  action.  Hete 
neither  has  been  shewn  ;  the  defendant  merely  sold  what  he  had  before  bought 
upon  the  same  mode  of  examination.  Therefore  I  think  there  ought  to  be  a 
new  trial. 

Lawrence,  J.  I  agree  with  my  brother  Grose^  that  there  is  no  ground  for 
the  plaintiff  to  recover.  It  is  not  pretended  that  the  defendant  has  been  guilty 
of  any  fraud  or  imposition  in  the  sale.  And  I  must  suppose  that  each  party 
was  equally  well  acquainted  with  the  commodity  bargained  for.  There 
was  no  representation  made  by  the  defendant  to  the  plaintiff  as  to  the  good- 
ness of  the  hops,  to  induce  him  to  make  the  purchase.  But  here  was  a  com- 
modity offered  to  sale,  which  might  or  might  not  have  a  latent  defect:  this 
was  well  known  in  the  trade ;.  and  the  plaintiff  might,  if  he  pleased,  have 
provided  against  the  risk,  by  requiring  a  special  warranty.  Instead  of  which, 
a  sample  was  fairly  taken  from  the  bulk,  and  he  exercised  his  own  judgment 
upon  it ;  and  knowing,  a»  he  must  have  known,  as  a  dealer  in  the  commodity, 
that  it  was  subject  to  the  latent  defect  which  afterwards  appeared,  he  bought  it 
at  his  own  risk.  I  know  of  no  authority  which  makes  the  seller  liable  for  a 
latent  defect  where  there  is  no  fraud,  and  no  representation  was  made  by  him 
on  the  subject  to  induce  the  buyer  to  take  the  thing.  In  1  Roll.'  Abr.  90  P. 
it  is  said,  that  if  a  merchant  sell  cloth  to  another,  knenmng  it  to  be  badly  full- 
ed, an  action  on  the  case  in  nature  of  deceit  lies  against  him,  because  it  is  a 
warranty  in  law.     But  there  is  no  authority  stated  to  shew  that  the  same  role 
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holds  if  the  coroinodily  sold  have  a  latent  defect,  not  known  to  the  seller.  So 
again,  the  case  is  there  put,  if  a  man  sell  me  a  horse  with  a  secret  malady, 
without  warranting  it  to  he  s^und,  he  is  not  liable ;  that  is,  if  there  be  no 
fraud.  The  instances  are  familiar  in  the  case  of  horses.  It  is  known  that 
they  have  secret  maladies,  which  cannot  be  discovered  by  the  usual  trials  and 
inspection  of  the  horse ;  therefore  the  seller  reouires  a  warranty  of  soandnesB, 
in  order  to  raard  against  such  latent  defects.  Then  how  is  this  caae  diflTenent 
from  the  sale  of  a  horse,  where  it  is  admitted  that  the  buyer  must  stand  to  all 
such  latent  defects.  To  pursue  the  analogy  still  further:  on  the  sale  of  real 
estates,  the  seller  submits  his  title  to  the  inspection  of  the  purchaser,  who  ex- 
ercises his  own  or  such  other  judgment  as  he  confides  in  on  the  goodness  of 
the  title :  but  though  it  should  turn  out  to  be  defective,  the  purchaser  has  no 
remedy,  unless  he  take  a  special  covenant  or  warranty :  provided  there  be  no 
fraud  practised  on  him  to  induce  him  to  purchase.  If  there  be,  fis  is  said, 
many  frauds  practised  in  the  trade  of  hops,  that  may  require  more  caution  on 
the  part  of  the  buyers  to  protect  themselves  by  taking  warngities;  but  that 
will  not  affect  the  present  contract  which  was  no  more  than  that  the  bulk 
should  agree  with  the  sample ;  which  it  was  proved  to  do  at  the  time  of  the 
sale  :  and  as  the  seller  undertook  for  nothing  more,  he  cannot  be  answerable 
in  this  case. 

Le  Blanc,  J.  The  inclination  of  my  mind  at  the  trial  was,  that  the  jury 
should  find  for  the  plaintiff:  because  the  drawing  of  fresh  samples,  or  the  inspec- 
tion of  the  commoaity  itself  in  bulk,  would  have  aflTorded  no  mformation  to  the 
buyer,  as  to  the  latent  defect  which  afterwards  appeared  :  and  therefore  it  oc- 
curred to  me  that  as  there  was  no  want  of  prudence  on  the  part  of  the  buyer, 
and  the  defect  was  of  such  a  nature  that  no  inspection  of  the  thing  could  have' 
led  to  a  discovery  of  it,  the  law  would  on  that  account  raise  an  implied  under- 
taking on  the  part  of  the  seller;  that  it  was  a  merchantable  commodity,.such  as 
it  appeared  then  to  be.  But  upon  further  consideration,  as  the  sajnerule  which 
applies  to  other  cases  must  govern  this  ;  and  as  in  the  only  instances  in  which 
the  same  question  has  come  directly' in  judgment,  namely,  in  sales  of  horses, 
it  has  been  considered  that  without  a  warranty  of  soundness  by  the  seller,  or 
fraud  on  his  part,  the  buyer  must  stand  to  all  losses  arising  from  latent  defects  ; 
and  as  I  see  no  ground  for  distinguishing  between  this  case  and  those ;  and 
no  instance  has  been  produced  in  which  ^  contrary  rule  has  been  laid  do^'^n  in 
respect  of  any  other  commodity  ;  I  therefore  concur  with  my  brothers,  that 
there  should  he  a  new  trial. 

Lord  Ellenborough,  C.  J.  then  observed,  that  as  he  had  been  concerned 
in  the  cause,  he  had  forborne  taking  any  part  in  the  delibeiation  with  the  rest 
of  the  court;  but^  having  now  heard  their  opinions,  he  must  declare  his  en« 
tire  concurrence  with  them  in  the  judgment  they  had  delivered ( I )(2). 

Rule  absolu^. 

(I)  The  rnle  w  now  perfectly  lettled  in  Entfland  and  in  the  state  of.  Mw^Vork^  that  the 
seller  in  not  liable  for  defects  of  an?  kind  in  the  thing  iold,  nnleaa  there  w  an  eipHMa.warrtii- 
ij^  orfraod  in  the  seller.  1  Com.  Dig.  tit  Action  upon  the  caae  for  a  deceit.  (A.  11).  8 
Bla.  Comm.  451.  Stuari  v.  iTUkim,  Dong.  20.  1  Vin.  Abr  060.  (P.  S.)  pi.  1.  1 
Roll.  Abr.  90.  (P.)  pi.  8.  Chanddor  v.  Lomu,  Cro.  Jac.  4.  Sjfringwdl  v.  AlUn,  Aleyn 
91.  S.  C.  8  Eoat  448,  in  notia.  Paget  v.  WilkiriBOn^  eited  ibid.  DwUop  v.  Wdugh^ 
Penke*a  Ca.  123.  Oldfield  v.  Round,  5  Vea.  Jan.  608.  SeixoM  ▼,  Woods,  2  Caines  48.. 
Snell  4"  a/,  v.  Motti  ^  al.  1  Johns  Rep.  96.  Perry  ▼.  Aaron,  1  Jobna.  Rep.  189.  J9a- 
freeze  v.  Trumper,  1  Jobna.  Rep.  274.  Dorian  v.  Sammie,  2  Johns.  Rep.. 179,  in  notia. 
Hoiden  v.  Daken,  4  Johns.  Rep.  421.  DavU  v.  Meeker,  S  Johns.  Rep.  854.  Theaama 
doctrine  ia  aaid  to  be  establinhed  in  Penntyloania,  Oooper'a  Justin.  609,  in  notis. 

And  even  in  caae  of  an  eipreaa  warranty,  if  the  defects  are  obviooa,  the  warranty  is  not 
binding.  Bayiy  v.  Merrell,  Cro.  Jac.  886.  Dyer  v.  Margrave^  10  Vea.  Jan.  507,  BaL 
Nl  Pri:  81. 

If  the  vendor  haa  knowledge  of  laUni  defects,  and  does  not  diaeloee  them,,  it  will  amonnt 
to  fraud  and  render  him  liable.  Mellieh  v.  MoUeaux,  Peake*s  Ca.  116.  If  the  defect  be 
paUnit  to  that  tbs  poffohassr  in  tbe  exercise  of  ordimty  dilksnoeinkbt  hav*diseoversd  lt,lis 
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Castling  v.  Anbert. 

2  Eut,  826.    May  21,  1802. 

Itie  plfiintifr,  a  broker,  havhig  a  lien  on  certain  poUciet  of  inaarance  effected  for  hn  princK- 
pal,  for  whom  he  hod  feiven  liu  acceptancea.  thedefendunt  promiaed  ibRt  be  woold  provide 
for  the  payment  of  thoae  acceptancea  aa  tkey  became  due,  upon  the  piaintiff'a  giving  np 
to  him  •ach'policifs,  in  order  that  be  uight  collect  for  the  principui  the  money  doe  ihereoo 
from  the  underwritem;  which  waa  accordingly  dune,  nod  the  money  was  nfterwarda  leceiv- 
ed  by  the  def«'ndarit:  held,  that  thia  was  note  promise  for  the  debt  or  default  of  another 
whhm*  the  statute  of  frauds;  and  that  the  plaintiif  might  recover  agamat  the  defendant  aa 
well  for  the  breach  of  agreement  in  npt  providmg  for  the  paymeni  ef  the  aooepuncea,  aa 
pko  upon  a  const  for  money  had  and  received.  •> 

THIS  was  an  action  on  the  case  to  recover  damages  for  a  breach  of  an  agree- 
ment, which  was  tried  at  the  sittings  after  last  Trinity  term  ;  when  a  verdict 
was  found  for  the  plaintiOT  for  25/.  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

The  plaintiff  was  employed  by  one  E.  P.  Grayson,  as  his  general  agent ; 
and,  as  an  insurance  broker,  had  effected  for  his  use  certain  jpoiicies  of  assurr 
ance  mentioned  in  the  declaration,  of  the  value  of  3000/.  That  the  plaintiff 
was  tinder  acceptances  for  Grayson^  for  bills  drawn  by  Grayson  for  his.  own 
accommodation,  and  that  the  plaintiff  had  a  Hen  09  the  said  policies  to  indem- 
nify himself  against  his  said  acceptances.  That  a  loss  having  happened  on 
the  policies  of  insurance  which  the  underwriters  had  agreed  to  pay,  but  which 
Grayson  could  not  receive  without  having  the  polici^  to  produce,  the  plaintiff 
was  applied  to,  to  give  them  up  for  that  purpose  to  the  def(gndant,  into  whose 
hands  Grayson  had  at  that  time  transferred  the  management  of  his  insurance 
concerns.  That  some  of  the  plaintiff's  said  acceptances  for  the  use  of  Gray^ 
son  being  then  outstanding  and  unpaid,  and  particularly  the  bill  for  181/.  U. 
mentioned  in  the  declaration  then  in  the  hands  of  one  tator^  upon  which  writs 
had  been  sued  out  (though  not  then  executed)  against  Grjayson  as  the  drawer 
and  the  plaintiff  as  acceptor;  the  plaintiff  refused  to  deliver  up  the  policies 
of  assurance,  they  being  the  only  securities  he  had  against  his  said  accep- 
tances, without  an  indemnity  :  and  that  thereupon  a  meeting  was  held  between 
plaintiff  and  defendant  and  Grayson^  at  which  it  was  verbally  agreed  between 
the  parties,  that  the  defendant  should  pay  into  the  hands  of  a  banker  7122. 

tt  wilhoui  remedy,  whether  the  vendor  had  knowledge  of  the  defect  or  not;  Tor  vigilavtibus, 
non  (iormie-  tiht'»f  jura  nubtfeniunt,  Fhzherb.  N.  R.  94,  C.  Bat  in  a  raae  where  the  de- 
fort,  though  patent,  was  indu9lriovsly  coneeafed  by  the  vendor,  it  was  held  that  equity  woold 
not  assist  him.     Shirly  v.  StraVon,  I  Bio.  Ch.  Ca.  440,  6og.  Vend.  200 

In  Connecticut,  South  Carolina  and  ^orth  Carolina,  the  doctrine  of  the  civil  law,  that 
a  8hI«*  for  a  sound  prire  implies  n  warranty  of  soundness  in  the  thing  sold,  has  been  adopted. 
Bailey  v.  JV7cfro/«,  2  Root  407.  Timrod  v.  Shoolbrtd,  !  Bay  3^19  Whittfitld  v.  McLiod, 
1  Bay  SSO.     Oalbraith  v.  Wythe,  1  Hayw,  4€4. 

By  the  civil  law,- and  the  law  of  England,  a  wammty  of  the  title  of  the  vendor  i§  implied 
in  the  sale  of  a  personal  chattel,  2  Bla.  Com.  451.  This  doctrine  has  been  recognized  by  the 
aopreme  court  of  J^Tew^York.     Defreeze  v.  Trnmper,  \  Johns.  Rep.  274.* 

(2)  [*A  sale  of  goods  by  siimple  \n  tantamount  to  an  affirmation,  or  eipreaa  warranty,  tfiat 
the  goods  atttd  are  the  aailie,  generically  and  apecificully,  aa  the  parcel  eihibited  aa  the  asm- 
pie.  Bnt  whore  a  vendor  of  goods  shows  a  sample,  he  may  not  be  presumed  to  affirm  that 
there  is  not  an  unknown  and  invisible  defect,  owing  to  natural  causes,  or  to  previous  manage- 
ment by  some  former  dealer;  and,  as  to  these  particulars,  he  may  not  be  liable  without  an 
expreaa  warranty.     Bradford  v.  Manly,  13  Mass.  189. 

From  a  critical  examination  of  all  the  coaea,  it  may  be  aafely  ruled,  that  a  aample  or  de- 
•cripiion  in  a  sale  note,  advertisement,  bill  of  parcela,  or  Invoice,  is  equivalent  to  an  eipreaa 
warran^,  that  the  goods  ana  what  they  are  deacribed  or  repreaented  to  be  by  the  vendor. 

Per  Rogers,  J.  (Sop.  Ct.  of  Penney Ivania,)  in  Borrekint  v.  Bevan,  8  R.  87.  A  aale  by 
aample,  b,  per  ae,  a  wtirranty  that  the  bulk  shall  correspond  in  quality  with  the  sample. 
Beebe  v.  Robert,  12  Wend.  418.  Andrews  v.  Kneeland,  6  Cow.  864.  Oneida  Manvfac- 
turing  Co,  v.  Lawrence^  4  do.  440.     Waring  V.  Mason,  18  Wend.  426.-^W.] 
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13c.  6J.,  to  answer  in  part  certain  other  acceptances  of  the  plaintiff's  ezclu* 
sire  of  the  bill  for  181 Z.  Is. :  and  that  the  plaintiff  should  provide  241Z.  14f. 
6d,  towards  paying  one  of  his  acceptances  for.  3501. ;  and  tnat  the  defendant 
should  pay  the  bill  of  181/.  Is.  and  the  xsosts  of  the  action  which  had  been 
brought  thereon  against  Graysovi^  amounting  together  to  2022.;  and  that 
thereupon  the  said  policies  should  be  delivered  up  to  the  defendant.  That  in 
.pursuance  of  this  agreement  the  defendant  paid  into  the  banker's  hands  712/. 
13;f.  6(/.,  and  the  plaintiff  delivered  up  the  policies  to  the  defendant.  1  hat 
the  defendant  received  from  the  underwriters  the  amount  of  other  subscrip- 
tion(a)  on  the  policies  so  delivered  up  to  him  by  the  plaintiff.  That  the  de- 
fendant was  afterwards  called  upon  bv  the  attorney  of  Cator  (o  pay  the  said 
202/.  for  the  debt  and  costs  on  the  bill  in  Cator's  hands,  but  refused  to  do  S0| 
nor  had  he  paid  it  at  the  time  this  action  was  commenced  ;  and  that  in  conse- 
quence of  such  refusal  the  plaintiff  was  arrested  at  the  suit  of  Color  as  accep- 
tor of  the  said  bill  of  exchange,  and  sustained  damages  thereby  to  the  amount 
found  by  the  jury.  The  question  for  the  opinion  of  the  Court  was,  Whether 
the  promise  of  the  defendant  to  pay  the  said  202/.  due  from  Grayson  for  the 
aaid  debt  and  costa,  on  having  the  policies  of  assurance  delivered  to  him,  was 
void  under  the  statute  of  frauds  ;  or  whether  he  were  liable  by  reason  of  the 
plaintifi's  parting  with  the  possession  of  those  policies  upon  which  the  plain- 
tiff had  a  uen,  and  which  were  so  deposited  with  the>  defendant  ? 

EspiTULSse^  for  the  plaintiff,  contended,  that  the  statute  of  frauds  (29  Car.  2. 
c.  3.  s.  4.)  was  no  bar  to  the  plaintifi's  recoveiy  in  the  case,  as  it  only  applied 
to  cases  where  there  was  no  consideration  for  the  promise  ;  where  there  was 
neither  benefit  to  the  defendant,  nor  damage  to  the  plaintiff,  but  only  a  mere 
parol  undertaking  by  the  one  to  the  other  to  answer  for  the  debt  or  miscar- 
riage of  a  third -person.  Whereas  here  the  plaintiff  having  made  himself  re- 
sponsible by  his  acceptances  for  Grayson  to  a  large  amount,  and  having  secu- 
rity in  his  hands  to  that  extent,  was  induced  to  part,  with  such  security  to  the 
defendant  in  consideration  of  his  undertaking  to  provide  for  those  acceptances. 
There  was,  therefore,  a  loss  to  the  plaintiff,  and  a  beneficial  consideration  to 
the  defendant.  The  construction  of  the  statute  was  i;nuch  canvassed  in  Pt/- 
Ums  V.  Van  Mierop,  3  Burr,  1663,  1672,  1673.  WUnmt,  J.  said,  "  If  it  be  a 
"  departure  from  any  right,  it  will  be  sufiicient  to  graft  a  verbal  promise  upon." 
Now  here  was  a  departure  from  the  plaintiff's  lien  on  the  policies.  YaUSt  J* 
in  the  same  case  said,  '*  Ativ  dapage  to  another,  or  suspension  or  forbear- 
^'  ance  of  his  right,  is  a  foundation  for*  an  undertaking,  and  will  make  it  bind-^ 
'*  ing,  although  no  actual  benefit  accrue  to  the  party  undertaking."  Here  the 
damage  to  the  plaintiff  is  the  loss  of  his  security,  the  value  of  which  has 
been  received  by  the  defendant,  if  that  were  necessary  to  sustain  the  pjait^* 
tifi's  right  of  action^  And  according  to  Bulter  J.|  Cooke  v.  Oxleff,  3  Term 
Rep.  654 ;  it  ia  suficient  to  sustain  a  promise  that  there  be  either  a  damage 
to  the  plaintiff  or  an  advantage  to  the  defendant.  The  statute  of  frauds  has 
always  been  confined  in  its  application  to  collateral  undertakings  for-  a  third 
person,  and  where  at  the  time  there  was  a  subsisting  debt  or  duty  due  by  such 
third  person  to  the  party  to  whom  the  collateral  undertaking  'was  made.  The 
undertaking  must  be  for  the  debt  of  another  already  contracted.  Read  v. 
Nasht  1  Wils.  305.  But  there  \vas  no  xleb^  due  at  the  time  from  Grayson 
to  Castling';  the  latter  had  only  given  the  fonner  his  acceptances,  but  they 
were  still  outstanding  and  unpaid.  The  case  of  WiUiams  v.  Leper,  3  Burr. 
1886,  is  directly  in  point ;  where  a  broker,  being  employed  to  sell  the  goods 
of  an  insolvent  for  the  benefit  of  creditors,  in  order  to  prevent  the  landlord  of 
the  insolvent  from  distraining,  gave  him  a  parol  promise  to  pay  the  rent  in  ar- 
rear  if  he  would  desist :  and  tbfs  was  holden  not  to  be.  within  4he  statute  of 
frauds,  inasmuch  as  the  landlord  had  a  lien  on  the  goods,  ^  legal  pledge,  the 

(a)  To  «B  amoant,  m  wat  ttatod  at  th«  bar»  niaeh. beyond  the  ravi  b  diepate. 
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parting  with  which  was  a  good  consideradoQ  for  the  promise.  So  in  Mtre^ 
dith  V.  Shorty  Saik.  d5,  the  delivering  up  to  the  <lefendant  a  note  given  to  the 
plaintifT  by  a  thiiti  person  was  ruled  to  Ik$  a  good  consideration  for  a  promise 
to  pay  the  amount :  as  in  Love's  case.  Ibid.  2^,  a  promise  by  a  third  person  to 
the  sneriff  to  pay  the  debt,  if  he  would  restore  the  goods  of  the  debtor  taken 
in  execution,  was  holden  good. 

Gibbs,  contra,  .contended  that  the  promise  was  void  by  the  statute  of  frauds ; 
which  did  not  merely  avoid  parol  promises  by  a  third  person  to  jmiy  the  dM 
of  another,  but  also  to  answer  for  his  default  or  miscarriage.  This  then,  if 
not  a  promise  to  pay  an  existing  debt,  was  at  least  a  promise  by  the  defendant 
to  answer  for  the  default  4fr  miscarriage  of  Grayson  in  case  he  did  not  indem- 
nify the  plaintiff*  for  his  acceptances  when  they  became  doe  and  were  paid 
by  him  on  Grayson's  account.  The  plaintiff  was  bound  to  pay  his  acceptan-* 
c^s  when  due:  when  paid,  the  amount  would  constitute  a  debt" from  Grayson 
to  him  :  ahd  this  is  a  promise  by  the  defendant  ^o  pay  that  which  Grayson 
would  be  bound  to  pay  ;  that  is,  provided  Grayson  himself  did  not  discharge 
the  obligation.  It  is  no  answer  to  say,  that  if  there  be  a  direct  consideration 
passing  between  the  plaintiflf  and  the  defendant,  though  with  reference  to  the 
debt  or  default  of  a  tnird  person,  it  takes  the  case  out  of  the  statute :  for  then 
the  statute  was  unnecessary  and  nugatory  :  for  even  before  the  statute  there 
must  have  been  some  consideration  passing  between  the  parties  to  support  the 
promise,  otherwise  it  was  nudum  pactum :  the  statute,  therefore,  must  iiave 
been  intended  to  attach  on  cases  where  there  was  such  a  consideration  :  but 
the  construction  contended  for  operates  as  a  repeal  of  it.  The  only  case 
which  presses  against  the  defendant  is  that  of  Williams  v.  Leper ^  3  Burr. 
1886,  which  however  is  distinguishable  from  the  present:  for  there  if  the 
landlord  had  actually  distrained  the  goods  and  sold  them,  it  would  have  been 
a  satisfaction  and  extinguishment  of  th6  debt  as  hetweeh  him  and  the  tenant. 
'While  the  landlord  held  a  competent  distress,  he  had  as  it  were  a  special  prop- 
erty in  th.e  goods,  and  could  have  no  other  remedy  for  his  original  demands. 
The  promise  then  bv  the  broker  was  a  new  debt,  and  not  a  collateral  undertak- 
ing for  the  debt  or  default  of  another.  At  the  time  when  the  new  considera- 
tion attached  between  those  parties,  the  old  dc^t  of  the  tenant  was  extin&^uish- 
ed ;  whereas  here,  after  the  promise  by  the  defendant,  thd  plaintiff  still  had 
his  remedy  against  Grayson.  [Lawrence,  J.  You  argue  as  if  the  Landlord 
there  had  made  an  actual  distress ;  but  he  had  only  given  notice  of  his  inten- 
tion so  to  do.  Lord  EUenhoraugh,  The  mere  agreement  with  the  broker 
there  not  to  distrain  would  not  estop  the  landlord  from  afterwards  distraining 
ut)on  the  tenant.]  Then  if  that  case  were  not  decided  on  the  ground  that  the 
landlord  had  relinquished  his  principal  remedy  against  the  tenant,  it  cannot 
be  supported  at  all,  being  in  direct  contravention  of  the  positive  words  of  the 
statute.  Grayson^s  debt  is  still  due,  and  he  is  still  answerable  for  it  to  the 
plaintiff*:  and  the  defendant  can  only  be  liable  upon  his  undertakir^,  because 
It  is  the  debt  of  Grayson.  In  the  case  relied  on,  Aston,  J.  considered  that  the 
goods  were  the  debtor,  and  that  the  broker  was  not  bound  to  pay  the  landlord 
more  than  they  sold  for ;  and  on  that  ground  alone  he  agreed  with  the  rest  of 
the  Court,  lie  also  referred  to  Chater  v.  Beckett,  7  Term  Rep.  201,  to  shew 
that  where  the  old  debt  remains,  no  new  or  additional  obligation  will  take  the 
case  out  of  the  statute  in  respect  of  the  original  demand. 

Lord  ELtEtVBORotroH,  C.  J.  at  the  close  of  tlie  argument  observing,  that  th^re 
was  a  count  for  money  had  and  received,  said,  that  the  plaintiff*  was  entitled 
to  recover  upon  that  count,  even  upon  the  ground  suggested  by  Mr.  Justice 
Aston  inihe  case  of  Williams  v*  Leper;  for  the  defendant  had  received 
money  to  a  much  larger  amount  from  the  under-writera  upon  the  policies. 
His  Lordship  afterwards  continued : 

I  am  clearly  of  opinion,  that  this  is  jieither  an  undertaking  for  the  debt,' 
default,  or  miscarriage  of  another  within  the  statute.    Il  could  not  be  for  the 
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debit  but  rather  for  the  credit  of  another ;  for  when  the  promise  was  made  no 
debt  was  incurred  from  Grayson  to  the  plaintiff;  therefore,  if  at  all  within 
the  statute,  it  roUst  be  for  the  de&tiH  or  mscaidhige  of  toother.  But  see 
what  the  case  is  :  the  plaintiff,  who  was  Graysan'r  broker,  had  policies  of 
insurance  in  his  jinnds  belonginc^  to  his  prinoipal,  which  woie  securities  on 
which  he  had  a  lien  for  the  bamnce  of  his  account ;  atid  on  ihe  faith  of  these 
he  agreed  to  accept  bills  for  the  accommodation  of  his  principal.  One  of 
these  bills  became  duoc  and  actions  were  brought  against  ihe  plaintiff  as  ac- 
ceptor, and  against  GrmyeoH'  as  drawer :  and  it  was  desirable  that  the  policies 
should  be  given  tip  by  the  plaintiff  to  ihe  defendant,  in  order  to  enable  the 
money  for  the  losses  incutted  to  be  rfeceited  firom  the  under-writers  ;  the  de- 
fendant undertaking,  upon  condition  the  policies  were  made  Over  to  him,  to 
settle  the  acceptances  due,  and  to  lodge  money  in  a  banker's  hands  for  tlie 
satisfaction  of  the  lemainder'  as  they  becfiime  due.  The  defendant  then  pro- 
ofed from  the  plaintiff  the  securities  npon  the  faith  of  this  engagement;  in 
entering  into  which  he  had  i\ot  the  discharge  of  Grayson  principally  in  his 
contemplation,  but  the  discharge  of  himself.  That  was  his  moving  consider- 
ation, though  the  discharge  of  Grayson  would  eventually  follow.  It  is  rather, 
therefore,  a  purchase  of  the  securities  which  the  plaintiff  held  in  his  hands. 
This  is  quite  beside  the  mischief  provided  against  by  the  statute ;  which  was 
that  persons  should  not  by  their  own  unvouched  undertaking  without  writing 
charge  themselves  for  the  debt,  default,  or  miscarriage  of  another.  In  the 
case  of  a  bill  of  exchange  for  which  several  persons  are  liable,  if  it  be  agreed 
to  be  taken  up  and  paid  by  one,  eventually  others  may  be  discharged  ;  and 
the  same  objection  might  be  made  thiere  :  but  the  moving  consideraticn  is 
the  discharge  of  the  party  himself,  and  i^ot  of  the  rest,  though  that  also  ensues. 
Upon  the  whole,  therefore,  I  agree  with  the  decision  in  Williams  v.  Leper  to 
the  full  eitent  of  it :  I  agree  with  those  of  the  Judges  who  thought  the  case 
not  within  the  statute  of  frauds  at  all :  and  I  also  agree  with  the  ground  on 
which  Mr.  Justice  Aston  proceeded,  that  the  evidence  sustains  the  count  for 
money  had  and  received. 

'Grose,  J.  I  agree  with  the  case  referred  to  on  both  grounds,  and  think  it 
would  be  impnmer  to  over-rule  it. 

Lawrbncb,  J.  This  is  to  be  considered  as  a  purchase  by  the  defendant  of 
the  plaintiff's  interest  in  the  policies.  It  is  not  a  bare  promise  to  the  creditor 
to  pay  the  debt  of  another  due  to  him,  but  a  promise  by  the  defendant  to  pay 
what  the  plaintiff  would  be  liable  to  pay,  if  the  plaintiff  would  furnish  him 
with  the  means  of  doing  so. 

Lb  Blanc,  J.  This  is  a  case  where  one  man  having  a  fund  in  his  hands 
which  was  adecjuate  to  the  discharge  of  certain  incumbrances ;  another' party 
undertook  that  if  that  fund  were  delivered  up  to  him,  he  would  take  it  with 
the  incumbrances  :  this,  therefore,  has  no  r&lation  to  the  statute  of  fraudsjl). 

'    .  Postea  to  the  Plaintiff. 

(1)  Tide  HouldiUh  v.  Milne,  8  Esp.  86. 
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Lee  V.  Clarke,  in  Error,  from  C  B. 

2  EB0t.  888.     May  21,  1802. 

Id  an  action  on  a  penal  atatate  the  declaration  mnat  allege  the  Tact  to  be  done  contra  foT" 
mam  MlaiuU  or  itaiulorum,  aa  the  caae  may  be  :  atating  that  by  font  of  ih€  $taiuU,  en 
action  accroed,  &c.  is  not  sntficient,  where  the  penalty  i«  given  by  one  statute,  and  the 
right  of  action  t)  thf)  iofonner  ia  given  by  another.  Semble,  where  the  record  was  enti- 
tled generally  of  Hil.  41  G.  8,  and  the  fact  waa  laid  ender  a  Vfs.  on  2IbI  of  Jaaimry  1801, 
wherena  the  retam  of  the  capiM  moat  have  been  at  lateat  on  20th  Jaaiuiry,  and  ao  the 
anit  appeared  to  be  cooimenced  befiire  the  caoae  of  action,  contranr  to  the  averment  in 
the  declaration;  each  repugnancy  ia  no  ground  of  error.  SembU,  un  atatute  give  an  ac- 
tion within  six  months  af&r  the  fact  committed,  (by  which  rtiuat  be  nnderatood  lunar 
months,)  and  the  declaration  aver  aoch  fact  within  six  calendar  monthii  before,  it  ia  ro  er- 
ror; aa  it  wilt  b^  preaomed  after  verdict  that  the  fiict  was  proved  within  dne  time,  notwitb- 
atanding  anch  irrelevant  allegation.  StmJble^  that  a  declaration  for  a  penalty  on  killing 
game  in  an  action  brought  for  the  whole  penally  on  the  stat  2  G.  8.  c.  19.  s.  6,  and  prior 
statutes  need  not  allege  the  fact  to  have  been  committed  within  two  terms  before  the  action 
oomojenced,  acconling  to  the  atat.  26  G«  2.  c.  2,  the  atat  2  G.  8.  having  allowed  aiz 
months. 

IN  debt  for  a  penalty  on  the  game  laws,  the  declaration  stated,  that  Danid 
Lee,  within  the  space  of  six  calendar  months  next  before  the  commencement 
of  this  suit,  to  wit,  on  the  21st  of  January  1801,  at,  6cc. ;  unlawfully  used  a 
certain  engine  called  a  snare,  to  kill  and  destroy  the  game  of  this  kingdom, 
he  the  said  DanteZ,  not  being  then  and  there  qualified  by  the  laws  of  this  realm, 
nor  having  any  lawful  authority  so  to  do ;  whereby,  and  by  force  of  the  sta- 
tute  in  that  case  made  and  provided^  an  action  hath  accrued  to  John  Clarke, 
to  demand  and  have  of  and  from  the  said  Daniel  five  pounds.  Plea,  nil  de- 
bet.  After  verdict  and  judgment  for  the  plaintiff  below  in  C.  B.  a  wiit  of  er- 
ror was  brought  into  this  cour^,  and  the  following  errors  assigned : — 1.  That 
the  supposed  ofience  is  not  alleged  to  have  been  committed  against  the  form 
of  any  statute  or  statutes,  not  being  an  offence  at  common  law.  2.  That  the 
supposed  cause  of  action  is  alleged  to  have  accrued  to  the  plaintiff  below,  by 
force  of  the  statute  in  that  case  made  and  provided  ;  whereas  the  same  accru- 
ed, if  at  all,  by  force  of  several  and  different  statutes,  made  in  different  ses- 
sions of  parliament,  and  not  by  any  one  statute.  3.  That  the  plaintiff  below 
commenced  this  suit  against  the  defendant  before'  the  cause  of  action  men- 
tioned accrued.  4.  That  the  cause  of  action  is  therein  stated  to  have  accru- 
ed within^  six  calendar  months  next  before  the  commencement  of  the  suit ; 
whereas  by  law  an  action  upon  such  cause  of  action  ought  to  be  brought 
within  six  lunar  months  next  after,. &c.  d«.  It  is  not  averred  in  the  declara- 
ration,  that  the  plain^ff  below  commenced  his  suit  before  the  end  of  the  sec- 
ond term  after  the  supposed  offence  committed.  ^  Nor,  6.  That  he  was  the 
first  person  who  sued  the  defendant  for  the  said  penalty. 

Dampier  for  the  plaintifi  in  error.  1.  No  offence  is  stated  at  common  law, 
not  averred  to  be  done  against  any  statute :  It  is  only  said  that  the  statute 
gives  the  action.  Now  the  statute  which  gives  the  action  is  not  the  same 
which  constitutes  the  offence.  The  penalty  is  given  on  summary  conviction 
\)y  the  statutes  5  Ann,  c.  14.  and  9  Ann,  c.  25.  Then  the  stat.  8  Geo.  1  c. 
19,  gives  an  action  to  a  common  informer  to  recover  half  the  penalty.  And 
lastly,  the  stat.  2  Geo.  3.  c.  19.  s.  6,  gives  the  whole  penalty  to  the  informer 
which  is  now  sought  to  be  recovered.  Therefore,  the  present  action  is  found- 
ed in  part  upon  all  the  statutes.  A  statute  may  for  a  thing  actionable  at  com- 
mon law  give  an  action  to  another  than  the  party  who  could  have  sued  at  com- 
mon law  ;  as  in  the  case  of  the  assignee  of  a  bail  bond,  and  in  the  case  of  a 
replevin  bond  :  but  here  the  offence,  which  is  not  actionable  at  common  law, 
is  not  averred  to  be  so  by  statute.  It  ought  to  have  been  alleged  diat  the  thing 
done  for  which  the  penalty  was  given  was  against  the  form  of  the  statute. 
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Fonnerly  it  was  holden  necessary  to  recite  a  statute  where  it  created  a  new 
offence ;  Com.  Dig.  action  on  stat.  O. ;  though  now  it  is  deemed  sufficient 
for  the  declaration  to  shew  a  case  within  the  statute  :  hut  still  it  must  conclude 
amtra  formam  statuti^  1  Ventr.  103 ;  otherwise  the  question  could  never 
have  arisen  in  many  cases,  whether  the  concliision  should  have  heen  contra 
formam  stiUuti  or  sUUutomm;  for  in  either  case  it  would  have  heen  surplus- 
age. A  penal  action  requires  nearly  the  same  strictness  as  an  indictment(a). 
2.  The  two  statutes  of  Ann  give  the  penalty  in  this  case,  and  two  other  stat* 
utes  give  the  action  as  now  framed,  viz.  the  stat  8  Geo.  1.  c.  19,  gives  the  ac- 
tion to  the  informer  for  half  the  penalty,  and  the  stat.  2  Geo.  3.  o.  19.  s.  5, 
assuming  that  the  action  is  given  by  the  prior  statute,  enables  the  informer 
to  sue  for  the  whole  penalty :  but  the  provisions  are  not  incorporated,  as  they 
are  different  with  respect  to  costs :  therefore,  the  penalty  and  the  form  of  ac- 
tion being  given  by. different  statutes,  the  conclusion  ought  to  have  been 
against  the  form  of  the  statutes,  and  not  of  any  single  statute :  according  to 
Dingley  v.  Moore,  Gro.  Eliz.  750,  and  Broughton  v.  Moore,  Cro. '  Jac.  142, 
and  Talhofs  case  there  cited.  3.  The  suit  appears  to  have  commenced  be- 
fore the  cause  of  action  accrued.  The  record  is  generally  of  Hi).  41  Creo.  3, 
and  the  day  leiid  is  the  21st  January  1891,  whereas  the  return  of  the  capias 
must  have  been  at  latest  on  the  first  return  of  the  term,  namely,  the  20th  Jan- 
uary,  the  day  before  the  caus^  of  action  is  alleged.  This  action  being  com- 
menced in  C.  B.  the  reasoning  in  Pugh  v.  Bobinson,  1  Term  Rep.  lit),  does 
not  apply ;  for  the  cause  of  action  must  in  this  case  precede  the  return  of  the 
writ.  4.  The  offence  is  alleged  to  have  been  committed  within  six  calendar 
months  before  the  commencement  of  the  &uit ;  whereas  the  stat.  2  Geo.  3.  c. 
19.  s.  5,  mentioning  months,  generally,  must  be  taken  to  mean  lunar  months: 
and  therefore,  consistent  with  this  averment,  which  alone  the  plaintiff*  was 
bound  to  prove  at  nisi  prius,  he  may  have  sued  too  late.  And  the  averment 
cannot  be  rejected  as  surplusage ;  because  the  action  being  founded  on  a  stat- 
ute, the  plaintiff*  must  aver  every  matter  requisite  to  entitle  him  to  the  action. 
Com.  Dig.  action  on  stat.  A.  3.  College  of  Physicians  v.  Bush,  4  Mod.  47. 
[Lord  EUenborough,  Notwithstanding  the  allegation,  that  the' offence  was 
committed  within  six  calendar  months,  &:c.  yet  if  it  were  not  committed  within 
the  time  prescribed  by  the  statute  before  the  commencement  of  the  suit,' the 
plaintiff*  must  have  been  nonsuited.  Latorence,  J.  The  time  having  lapsed 
would  have  been  evidence  for  the  defendant  on  the  plea  of  nil  debet.  The 
argument  goes  the  length  of  assuming  thfit  if  lio  time  whatever  had  beeil  al- 
leged, it  would  have  been  sufficient  for  the  plaintiff*  at  nisi  prius  to  have 
proved  the  off*ence  committed  at  any  time  before  the  action  commenced  ;  which 
cannot  be  pretended.]  It  might  perhaps  have  been  requisite,  if  no  time  had 
been  alleged  to  have  proved  the  offence  committed  within  six  lun^r  months 
before ;  but  there  beihg  a  direct  averment  of  another  period,  it  would  have 
been  a  sufficient  answer  to  the  objection,  if  the  proof  had  referred  to-a  period 
beyond  the  six  lunar  months,  but  within  the  six  calendar  months,  to  have  said 
that  the  plaintiff*  was  only  bound  to  prove  what  was  expressly  alleged ;  and 
that  the  obje'ciion,-^f  any,  was  open  upon  the  record.  5.  It  ought  also  to 
have  been  averred,  that  the  action  was  commenced  before  the  end  of  the  sec- 
ond term  after  the  offence  committed,  to  which  period  it  is  limited  by  the  stat. 
26  Geo.  2.  c.  2. ;  and  though  the  stat.  2  Geo.  3.  c.  19,  says  within  six  monthb, 
yet  that  would  not  in  all  cases  extend  the  time  given  by  the  former  statute : 
so  that  the  latter  only  operates  as  a  repeal  pro  tanto  ;  and  both  statutes  are 
still  in  force,  and  must  be  taken  to  have  limited  the  action  to  be  commenced 
within  six  months,  provided  it  do  not  extend  beyond  two  terms.  The  words 
in  the  last  statute  are  negative  words,  and  not  words  of  extension.  The  6th 
error  is  not  material  to  be  insisted  on. 

(a)  Vide  2  Hawk.  H.  C.  c  26.  s.  1 16, 117. 
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Woody  contra.  1.  la  %n  action  on  a  penal  slaftttla»  ii  is  not  necessary  to  aver 
that  it  is  contra  formamigtaiuti  ;  it  is  sufficient,  if  ao  inuch  be  stated  as  brings 
tbe  case  within  some  paUic  statute.,  As  was  said  in  CaundeU  v.  Jokn^  Salk. 
505,  that  **  where  a  statute  introduoes  a  new  kw,  by  giving  an  action  whece 
there  was  none  before,  or  by  giving  a  new  action  in  ao  old  caee,  the  plaintiff 
need  not  conclude  contra  jirmom  itatuti :  but  if  a  statute  give  (be  same  ac- 
tion, with  a  difference  of  some  circumstances,  as  double  images,  &c.  the 
plaintiff  must  either  conclude,  contra  fornuan  stattUif  or  make  his  case  so  par' 
ticularlu  wit/dn  the  statutSf  that  it  may  appear  to  bis  so"  In  another  report, 
Holt's  Kep.  634,  of  the  same  case.  Lord  Hiit  is  made  to  say,  *'  If  no  action  lies 
al  the  common  law,  and  yon  may  have  an  action  by  a  general  statutes  then  if 
you  bring  yourself  within  the  description  of  such  statute,  you  need  not  conclude 
contra  fmnam  statuti :  so  it  was  agreed  in  the  year  1666,  when  Roll  and  Ntm^ 
digate  sat  here."  The  cases  cited  contra  are  indictments  or  informations,  which 
differ  from  the  present  But  if  it  be  necessary  to  shew,  that  the  action  is  frsmed 
on  -a  statute,  the  conclusion  here,  "  whereby  and  hyforos  of  thestdtute  in  tAat 
case  madey  an  action  hath  accrued,"  &c.  is  sufficient  for  that  purpose.  2.  The 
action  given  to  this  plaintiff  to  sue  is  only  by  one  statute ;  and  therefore  the 
conclusion  in  the  singular  number  is  proper.  The  penalty,  indeed,  was  cre- 
ated by  the  stat.  5  Ann. ;  but  the  plaintiff  sues  only  upon  the  stat.  2.  Geo.  3. 
c.  19.  s.  5.  [Le  Blanc,  J.  Would  you  have  been  satisfied  to  have  added 
diat  statute  ait^r  the  averment  in  the  count  ?]  3.  There  is  a  positive  allega- 
tion that  the  fact  was  committed  before  the  commencement  of  tne  suit :  there- 
fore, al  most  there  is  only  a  repugnancy  of  date,  which  is  no  error,  but  may 
be  rejected  as  surplusage.  Adams  v.  (roose,  Gro.  Jac.  96  4^  This  error  as- 
signed is  repugnant  to  the  last ;  for  as  that  stated  that  the  suit  was  commenc- 
ed before  the  cause  of  action  accrued,  this  is  that  it  was  not  commenced  soon 
enough  after  the  cause  of  action  accrued) ;  for  that  it  is  only  alleged  within 
six  calender  months,  whereas,  it  ^should  be  brought  within  six  lunar  months. 
But  the  answer  already  given  by  the  court  is  sufficient :  the  allegation  itself 
was  unnecessary,. and  may  be  rjejected  :  and  after  verdict  the  court  will  pre- 
sume that  the  fact  was  proved  within  due  time.  6.  It  was  not  necessary  to 
allege  the  action  commenced  withjn  two  terms,  as  well  as  six  months,  which 
is  the  period  allowed  by  the  last  statute  :  but  at  any  rate,  the  answer  last  giv- 
en will  equally  apply  to  this  objection.  6  If  this  plaintiff  were  not  the  first 
who  sued  for  the  penalty,  that  should  have  been  pleaded  in  bar. 

Lord  Ellrnbohough,  C.  J.  To  some  of  the  errors  assigned  an  answer 
has  already  been  given  by  the  court :  such  as  those  with  respect  to  the  allega- 
tion of  the  time  within  which  the  action  was  commenced,  being  stated  to  be  with- 
in six  calendar  instead  of  lunar  months,  and  not  stated  to  be  within  two  terms. 
The  allegations  were  not  mate  rial ;  and  we  cannot  now  presume  that  the  fact  was 
not  proved  to  have  happened  within  the  time  prescribed  by  law  for  the  com- 
mencement of  the  suit.  It  also  strikes  me,  that  there  is  no  weight  in  the 
third  error  assigned.  A  repugnancy  of  date  on  the  record  is  no  error :  the 
court  will  suppose  that  the  cause  of  action  existed,  as  it  is  averred,  before  the 
action  was  commenced.  But  I  cannot  so  well  dispose  of  the  first  error,  that  the 
offence  for  which  the  penalty  is  ^iven  is  not  alleged  to  be  against  the  form  of 
the  statute ;  it  being  clear  that  this  was  no  offence  at  common  law,  and  only 
made  so  by  the  statute.  Such  an  averment  has  always  been  considered  ne- 
cessary ;  otherwise  the  cases  alluded  to,  which  turned  on  the  distinction  be- 
tween such  averments  in  the  singular  or  plural  number,  according  as  the  of- 
fence arose  out  of  one  or  more  statutes,  could  never  have  arisen  ;  for  the  an- 
swer would  have  been,  that  either  was  unnecessary.  The  only  authority  which 
seems  to  bear  the  other  way  is  that  referred  to  in  Salkeld :  but  that  was  not  a 
penal  action.  It  does  not  distinctly  appear  but  that  the  subject  matter  might 
nave  been  a  ground  for  an  action  at  common  law.  But  at  most,  it  is  an  ano- 
malous case,  against  the  currant  of  authorities.    Also,  as  to  the  second  Irror, 
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it  might  adroit  of  consideraUd  question  whether  it  should  not  have  heen  laid 
against  the  form  of  the  statutes,  where  the  right  of  action  is  given  by  more 
than  one  statute.  What  was  said  by  Wdrhurtortt  J.  in  Owen,  135,  is  an  ex« 
press  authority  in  point  to  this  purpose  :  *'  if  a  statute'  doth  prohibit  a  thing, 
and  another  statute  give  a  penalty ;  there  upon  an  information  upon  the  pen- 
alty, both  statutes  ought  to  be  recited,  and  to  conclude  ctmirajonnam  statutO' 
rum :  but  where  the  statute  is  only  revived,  it  is  otherwise."  However,  I  do 
not  proceed  on  this  objection.  [,  rest  on  the  lirst«  that  in  an  action  for  a  ;bt4t- 
ute  penalty  by  a  common  informer,  as  well  as  in  proceedings  by  indictment 
or  information,  it  has,  been  invariably  holden  that  the  fact  must  be  alleged  to 
be  done  against  the  form  of  the  statute.  Some  or  all  of  the  statutes  referred 
to  are  essential  to  the  maintaming  of  this  action  ;  and  I  do  not  see  such  cir- 
cumstances stated  as  bring  the  case  within  any  of  them,  without  alleging  it  to 
be  against  the  form  of  the  statute. 

GiLOSR,  J.  I  have  always  understood  that  it  was  necessary  to  allege  the 
fact  to  be  against  the  form  of  the  statute  in  the  case  of  penal  actions  as  well 
as  indictments. 

Lawrence,  J.  As  to  the  first  errpr  assigned,  that  the  count  does  not 
conclude  against  the  form  of  the  statute,  I  have  always  understood  that  to  be 
necessary  in  these  cases.  In  the  case  of  indictments,*  to  which  this  bears 
a  close  analogfy,  there  is  no  question  but  it  is  so(a).  The  reason  of  which  is^ 
that  every  of^nce  for  which  a  party  is  indicted  is  supposed  to  be  prosecuted 
as  an  offence  at  common  law ;  unless  the  prosecutor  by  reference  to  a  statute 
shews  that  he  means  to  proceed  upon  it :  and  without  such  express  reference, 
if  it  be  no  offence  at  common  law,  the  court  will  not  look  to  see  if  it  be  an  of- 
fence by  statute.  This  rule  is  laid  down  in  Doctrini  Pletcitandi,  332.  (a 
book  which  has  always  been  admitted  to  be  of  great  authority^in  pleading, 
and  was  often  quoted  by  Lord  C.  J.  WUki^) ''  that  if  an  an  acUon  be  brought 
**  on  a  statute,  the  plaintiff  ought  to  rehearse  the  special  matter,  and  say  that 
*'  the  action  is  brought  contra  formdm  statuti"  For  which  is  cited  the  year 
book  9  Ed.  4.  26.  But  it  is  contended,  that  the  conclusion  here,  "whereby 
**  and  by  force  of  the  statute  an  action  hath  accrued,"  -Bcc  will  supply  the 
want  of  the  other  allegation.  If  it  had  said  statutes  in  the  plunl  number, 
perhaps  that  might  have  done  :  but  it  certainly  is  not  sufficient  with  Teference 
only  to  the  stat.  2  Geo.  3.  c.  19. ;  because  that  alone  would  not  support  the 
action.  As  to  the  other  objection,  upon  the  repugnancy  of  the  declaration  b^- 
ing  entitled  generally,  &;c.  that  might,  I  think,  be  gotten  rid  of  as  surplus- 
age.    It  is  no  error. 

Le  Blanc,  J.  I  do  not  see  how  the  first  objection  can  be  gotten  over. 
The  practice  has  always  been  to  have  such  an  averment ;  and  a  contrary  de- 
termination in  this  case  mfght  let  in  a  laxity  of  pleading  not  only  in  civil  ac- 
tions, but  also  in  criminal  proceedings. 

Judgment  reversed. 

The  next  day.  Lord  EUenhorough  said,  that  the  Court  had  looked  more 
particularly  into  the  case  of  Coundell  or  Kendall  v.  John  which  is  reported 
in  Salk.  505.  Holt  Rep.  632 — 5.  and  Fortes.  135. ;  and  upon  comparing 
them,  there  did  not  appear  to  be  that  incongruity  between  that  case  and  other 
authorities,  which  they  had  at  first  apprehended.  In  Holt's  Rep.  635.  the 
Chief  Justice  on  finally  giving  the  judgment  of  the  Court  said,  "  I  do  agree 
"  that  you  need  not  in  an  action  on  the  statute  conclude  contra  formam  stat. : 
"  but  you  must  not  say,  de  placifo  trans gressionis  super  casum  /  yet  you 
'*  must  say,  de  placito  transgressionis  et  contemptus  contra  forman  stat. :  and 
"  bring  yourself  within  the  description  of  the  statute."  And  in  Fortescue*s 
Rep.  Lord  C.  J.  Holt  is  made  to  say  ;  "  You  need  not  recite  the  statute  itself 
"  if  it  be  a  public  law,  if  you  bring  yourself  within  the  biw :  and  if  you  do 

(o)  VtdD  2  Hawk  P.  C.  e.  S».  ■.  11«.  * 

Vot.  I.  6e 
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•'Viiot  conclude  contra -fornHimstatuttfywi  must  shew  it  at  least  by  concluding 
♦*  de  placito  transgressionis  et  amtemptus.'^  It  appears,  therefore,  to  have 
*'  been  the  uUirD3te  opinion  of  the  Court  thatJr)  all  cases  where  the  action  is 
founded  on  a  Mature,  it  is  necessary  in  some  manner  to  shew  that  the  ofience 
Qn'Which  you  proceed  is  an  ofience  against  the  8tatute(l). 


The    King  v.  The  Inhabitants  of  the    West   Riding  of 

Yorkshire. 

'  2  ISait,  342.     May  22,  1802. 

Tbe  county  or  Riding  is  liable  to  the  rep.iir  of  a  bridge  built  by  trosteea  ander  a  tDropikeact* 
there  being  no  special  provision  for  exonerutiag  them  from  the  common  law  liability,  or 
trunsferring  it  to  others;  though  the  trustees  were  enabled  to  raise  tolls  for  the  support  of 
the  roads.  If  u  bridge  be  of  public  utility,  and  used  by  the  public,  the  public  must  repair 
U,  though  baiJt  by  an  individual:  aliter  if  buiit  by  biin  for  his  »wo  benefit,  and  so  contin- 
ued, without  public  utility,  though  used  by  jhe  public.  A  bridge  boill  in  a  public  way 
without  public  utility  is  indictable  as  a  nuianhce;  and  so  it  is  if  built  colourably,  in  an  im- 
perfRct  or  inconvenient  manner,  with  a  view  to  throw  (he  onus  of  rebuilding  or  repairing  it 
iiuiDMiately  on  tbe  county. 

,  AN  indictment  against  the  defendants  for  >he  non-repair  of  a  puhlic  bridge 
(which  was  removed  into  this  court  by  certiorari)  charged,.  That  a  certain 
Qqnnmon  public  bridge  called  Face  Gate  Bridge^  otherwise  Keshbeck  Bridge, 
situate  upon  a  certain  rivulet  called  Keshbeck^,  at  the  parishes  of  Skipton  and 
Fewston  in  the  West  Biding  of  the  county  of  Yorky  in  the  BLingV  highway 
there  leading  from  the  town  of  ^kipttm,,  iic,  in,  through,  and  o.ter  the  sever- 
al townships  of  Bearnsley,  &c.  to  the  town  of  Knareshro\  In  the  same  riding, 
used  for  all  his  majesty's  liege  subjects  on  foot,  and  on  horseback,  and  with 
tbj^ii-  carriages,  &c.  on  the  22d  of  Noxemker,  &c.  was,  and  yet  is,  very  ruin- 
ous for  want  ,of  repairs,  &c.  against  the  form  of  the  statutes,  &c.  and  against 
ttie  peace,  &c.  And  that  the  inhabitants  of  the  West-Biding  of  the  county 
of  York  aforesaid  of  right  ought  to  repair  and  amend  the  said  ruinous  btidge 
when  and  so  often  es  need  requires  it. 

To  this  the  defendants  pleaded,  that  after  tbe  making  of  a  certain  act  of 
parliament  in  the  17  Geo.  3.  (c.- 102.)  intitled,  an  act  for  repairing  and  widen* 
jog  the  road  from  the  town  of  Skipton  to  tbe  turnpike  road  leading  from  Leeds 
to  JRipporit  near  Oc^£c^  in  the* township  of  Bilton  with  Harrotogate,  and  from 
thpnce  to  communicate  with  the  road  leading  from  Knaresbro'  to  Wetherby  in 
the  West-Biding  of  the  county  of  York,  to  wit,  on  the  1st  December  1779, 
the  said  bridge  in  the  said  indictment  mentioned,  the  same  being  and  consist- 
ing of  one  arch  made  of  stone  and  timber,  was  first  directed  and  made  by  the 
order  and  direction  of  certain  trustees  in  the  said  act  of  parliament  named,  in 
pursuance  of  and  according  to  the  directions  in  the  said  act  in  that  behalf 
contained,  and  for  the  purposes  in  the  said  act  in  that  behnlf  mentioned,  in 
and  upon  the  said  road  in  the  said  act  mentioned ;  and  tbat  no  bridge  had 
ever,  been  there  erected  or  made  before  the  time  of  the  making  of  the  eaid 
bridge  in  the  said  indictment  mentioned,  &c.     To  this  there  was  a  demurrer. 

nolroyd  in  support  of  the  demurrer.  The  county  at  large  is  prima  facie 
liable  to  the  repair  of  all  public  bridges  within  its  limilsi,  in  the  same  manner 
as  p9rishes  are  bound  to  repair  all  public  highways  within  their  district,  un- 
less they  can  shew  a  leqnl  obligation  on  some  other  persons  or  public  bodies 
to  bear  the  burtl^en.  This  is  most  explicitly  stated  by  Lord  Coke,  2  Inst. 
700-1,  in  his  comment  on  the  slat,  of  bridges,  22  H.  8.  c.  5,  which  was  made 
in  affirmance  of  the  common  law.  The  matter  staled  in  the  plea  is  no  an- 
swer to  the  indictment ;  because  though  the  bridge  in  question  were  built  by 

(1)  Vide  tbe  Earl  of^  pi»nricar<U  v.  Stokn,  7  Eait,  &I6.     1  Chitt.  PI.  868. 
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the  trustees,  yet  the  law  not  having^  imposed  on  them  the  burthen  of  repair; 
it  necessarily  devolves  on  the  county:  for  the  demurrer  ^admits  that  it  is  a 
common  public  bridge  used  for  all  the  King's  subjects.  If  indeed  a  miller 
make  a  new  bridge  over  a  new  cut  of  water  for  his  own  proJUj- 'the  county- 
shall  not  be  bound  to  "repair  it,  though  it  be  used  by-the  public  ;  according  to 
1  Roll.  Abr.  368.  But  there  it  does  not  appear  to  have  been  made  for  the 
common  benefit;  and  the  same  book  recognizes  the  general  law.  By*  13 
Rep.  33,  it  appears  that  others  than  the  inhabitants  ^of  the  county  rah'  only 
be  charged  ratione  tenura,  or  by  prescription  in  the  case  of  bodies  cofportite, 
or  as  it  is  said  on  account  of  taking  toll  or  other  profit :  but  tbis  latter  must 
be  understood  qf  toll  claimed  by  prescription  or  granfupOn  condition  of  bearing 
the  burthen  of  repair,  and  where  the  party  takes  such  toH  for  his  own  profit ;' 
which  does  not  apply  to  these  trtkstees,  against  whom  no  indictment  wiH  11^ 
for  non-repair.  Not  could  they  by  any  mode  be. made  personally  liltble,  or 
be  made  to  lay  out  any  thing  beyond  the  amount  of  the  tolls  received  ;  whete- 
fore,  if  the  expence  of  the  repair  wanted  exceeded  that  sum,  the  public 
would  be  without  remedy  unless  tbecounty  were  liable.  To  ^n  i^ndictment 
asrainst  the  county  of  Middlesex  for  not  repairing  Langforth  bridge,  Cro.  Car. 
365,  alleged  to  be  an  ancient  bridge,  the  defendants,  protesting  it  was  not  an  an>- 
cient  bridge,  -pleaded  that  it  was  lately  erected  by  the  King  fof  the  bene^tbf  his' 
mills ;  and  judgment  was  given  for  the  King ;  though  it  do  n^t  expressly  ap- 
pear whether  upon  th^  form  or  merits  of  the  plea.  In  R.  v.  the  County  of 
Wilts(a),  iVar^Aey,  Attorney-General,  cited  a  case  where  it  was  adjudged,  that 
if  a  private  person  build  a  bridge  which  afterwards  becomes  a  public  conve-* 
nience,  the  county  is  bound  'to  repair  it.  So  R.  v.  Bueknal^  6  M6d.  151,  n. 
The  authorities  on  this  subject  were  all  considered  in  Rex  v.  the  W,  R.  of 
Yorkshire,  6  Burr.  2694,  in*  the  case  of  Glusbume  bridge,  where  to  an  indict* 
ment  against  the  Riding  for  the  non-repair,  the  plea  stated  that  there  was  an 
ancient  foot  bridge  over  the  same  strvam  which  the  township  of  Glusbume^ 
who  were  bound  to  repair  it,  took  down,  and  in  lieu  thereof  erected  the  carriage 
bridge  in  question  :  and  all  the  Court  held  the  Riding  liable  to  the  repair  on 
the  general  principle  above  stated  by  Northey.  That  case  has  beeri  uniformly* 
acted  upon  ever  since ;  and  in  particular  tn  the  instance  of  Inmsheck  bridge, 
upon  an  indictment  tried  before  Mr.  Justice  ^Bw/Zer' on  the  Nonherfi  circuit.  If 
it  were  otherwise  the. greatest  inconvenience  would  ensue  ;  fdr  the  subjects  st 
large  cannot  know  what  particular  persons  are  liable  to  the  repair  of  publib 
bridges :  they  can  only  resort  to  the  county  in'  the  first  instance;  and  they 
must  be  liable  unless  they  can  shew  some  Other  who  is  so  bound.  H^  aho 
referred  to  several:  clauses  in  the  particular  act  in  question. 

Lambe,  contra,  admitted  that  the  slat.  22  H.  81  c.  6,  was  in  affirrtiance  of  the 
common  law;  but  said  it  was  to>be  coUected  from  thence  that  the  liability  of 
the  county  to  repair  was  confined  to  ancient  bridges,  the  origin  whereof  and 
by  whom  built  and  repairable  could  not  be  easily  traced,  and  therefore  afR)rded 
a  presumption  that  they  were  originally  public  works.  It  would  be  preposter- 
ous to  suppose  a  law  by  which  every  individual  might,  by  erecting  a  bridge 
over  which  others  passed  occasionally,  thereby  bring  a  great  burtficn  on  the 
public,  not  merely  for  the  reparation,  but  in  many  instances  for  the  entire  re»- 
building  of  it.  If  it  had  been  supposed,  that  at  any  rate  if  the  bridge  were 
of  public  utility  the  county  were  bound  to  repair,  it  was  nugatory  to  direct  the 
magistratest  as  the  statute  does,  to  inquire  who  were  bound  to.  the  repair. 
Again,  who  js  to  decide,  or  by  what  rule,  whether  a. bridge  be  of  public* utility 
or  not.  If  a  new  bridge  be  so  built  as  to-  occupy  the  whole  highway,  the  puh- 
lic  have  no  choice  whether  they  will  use  it  or  not  if  they  pass  that  way  ;  at- 
though  perhaps  it  were  not  desired^  and  the  passengers  might  have  passed  as 


<a)  Salk.  869,  tnd  vMe  ».  6.  Hi>lt*i  Rep.  S4«. 
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well  without  it :  or  the  public  would  Tuther  have  suffered  even  a  trifling  in- 
convenience than  have  incurred  the  burthen- of  repair.  The  general  rule  con- 
tended for  will  have  the  eflect  of  sulfitiluling  ihe.will  or  caprice  of  any  private 
individiial  in  the  plaice  of  the  public  discretion.  Ihe  passage  in  1  Roll  Abr. 
368,  is  against  the  principle  contended  for  e  contra  ;  and  so  is  13  liep.  33, 
which  says,  that  he  who  has  the  toll  ought  to  stand  to  the  repair ;  which 
comes  neaier  to  the  present  case  than  any  other  authority  :  for  by  the  act  in 
question  the  tolls  which  are  collected  on  this  road  are  vested  in  the  trustees, 
by  whom  the  -bridge  was  built,  for  the  very  purpose  of  keeping  it  in  repair. 
The  GUubum^  Bridge  case,  6  Burr.  2594,  is  distinguishalle  from  this  ;  for 
that  was  found  to  be  of  public  utHity,  as  well  as  constantly  used  by  the  public  ; 
aqd  what,  is  still  more  important,  thef  justices  of  peace  jn  Quarter  Sessions, 
who  are  Jthe  trustees  for  the  county  in  this  respect,  signified  the  public  assent 
to  its  election,  ^y  contributing  to  the  expence  of  it  out  of  the  public  stock  : 
it  may  therefore  be  said  to  have  been  erected^  by  and  for  the  benefit  of  the 
county ;  in  which  case  they  could  not  discharge  themselves  by  any  protest 
from  the  burUien  of  fViture  repair  attaching  on  them  by  law.  In  another  re- 
port of  th.e  same  case,  2  Blackst.  687,  great  stress  is  laid  on  the  fact  of  its  be- 
ing of  public  utility  :  it  is  said  to  be  the  grand  criterion.  There  was  no  ne- 
cessity to  traverse  that  this  was  a  common  public  bridge,  because  the  plea 
thews  that  before  1779  there  was  no  bridge  there ;  and  therefore,  unless  the 
Goupty  are  bound  to  repair  all  new  bridges  erected  by  any  persons,  which  the 
public  may  happen  to  use,  they  cannot  be  liable  in  this  instance.  The  Lang- 
forth  Bridge  case,  Cro.  Car.  o65,  did  not  establish  so  general  a  position ;  for 
that  turned  on  the  form  of  the  plea.  And  it  was  admitted  by  the  Court  in 
the  Glusbume  Bridge  case,  2  Blackst.  687,  that  if  a  man  erected  a  bridge 
principallv'  for  his  own  benefit,  though  collaterally  of  benefit  to  others,  the 
public  had  nothing  to  do'  with  it.  He  also  argued  upon  some  of  the  particular 
clause^  of  the  act  in  question ;  particularly,  that  the  clause  nrovidincr  against 
the  discharge  of  ak)v  Riding,  &c.  or  private  person  chai^abJe  with  the  repair 
of  any  road  or  bridge  by  reason  of  tenure,  or  by  any  lawt  ancient  usage,  or 
custom,  must  necessarily  refer  to  bridges  antecedently  built;  such  ancient 
bridges  as  were  intended  by  the  stat.  22  H.  8. 

Holroydf  in  reply,  observed,  that  a  bridge  .built  by  the  triistees  of  a  public 
zoad,  under  an  act  of  parliament,  must  be  taken  to  be  of  public  utility  in 
point  of  fact  That  if  a  bridge  built  in  a  public  road  by  an  individual  were 
not  of  public  utility,  but  detrimental  to  the  public,  it  would  be  indictable  as  a 
nuisance ;  and  that  would  be  matter  of  defence  on  the  trial ;  but  the  den)urrer, 
by  admittinfir  that  it  is  a  common  public  bridge  used  by  all  the  king's  subjects, 
has  admitted  its  Adoption  by  the-joublic  and  its  utility.  .  ' 

Lord  Ellenborouoh,  C.  J.  This  is  a  case  of  great  consequence  indeed 
to  the  public,  but  after  the  decisions  which  have  taken  place,  it  does  not  ap- 
pear to  be  of  much  difficulty.  By  the  common  law,  counties  are  chargeable 
with  the  repair  of  public  bridges  ;  unless  it  be  shewn,  as  the  stat.  22  H.  8.  c.  5, 
•ays,  "  what  persons,  lands,  tenements^  and  bodies  politic,  ought  to  make  and  re- 
pair such  bridges."  In  the  absence  of  such  proof,  that  burden  is,  by  the  ope- 
ration of  the  common  law,  thrown  on  the  inhabitants  of  the  county  in  which  the 
bridge  lies(l).  But  inx>rder  to  eflTect  this,  it  is  not  enough  that  a  hew  bridge  shall 
be  built  in  a  highway  used  by  the  public ;  it  must  a  W  be  useful  to  the  public : 
but  enough  is  stated  to  shew  that ;  the  bridge  being  alleged  to  be  in  a  public 
highway,  and  used  for  all  the  king's  subjects :  it  is  at  least  sufficienrt  to  throw 
the  onus  upon  the  inhabitants  of  the  county  of  shewing  who  else  is  bound  to 

(I)  Vide  The  King  v  The  InhabitanU  of  the  county  of  Suckt,  12  East  192.  The  codd- 
ty  are  alio  liable  to  repair  to  the  eztent  of  800  feet  of  the  highway  at  each  end  of  the  bridce. 
TTu  Xing  V.  I%t  We^MitUngif  York,  7  Eaft,  6d8. 
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the  repair,  if  they  he  not.  i  do  not  lay  stress  on  the  id6a  of  the  public  hav- 
ing adopted  the  bridge,  by  passengers  going  orer  it ;  because  if  it  occupy  the 
highway,  they  cannot  help  using  it :  1  pnly  rely  oa  the  using  of  it  so  iar 
as  to  shew  that  it  does  not  appear  to  haye  been  treated  as  a  nuisance,  but  to 
have  been  acquiesced  io  by  \he  public.  11^  however,  it  be  built  in  a  slicrht  or 
incommodious  manner,  no  person  can,  at  his  choice,  impose  such  a  burden  on 
the  county,  and  it  may  be  treated  altogether  as  a  nuisance,  and  indicted  as 
such.  But  if  the  public  lie  by  without  objection,  and  make  use  of  it  for 
some  time,  it  is  evidence  that  they  adopt  the  act ;  and  the  bridge  becomin|f  of 

Ciblic  benefit,  the  burden  of  repair  ought  properly  to  fall  upon  the  public, 
ord  Coke,  in  his  comment  S  Inst.  700---1.  on  the  stat.  22  H.  8.  of  bridges, 
after  stating  that  particular  persons  are  only  bound  raft^  tenura,  or 
by  prescription ;  that  is,  raiione  Pnmra  in  uie  case  of  private  individu* 
als ;  or  by  prescription,  as  against  corporate  bodies ;  puts  tbi;  case :  •  *'  Bat 
'*  admit  none  at  all  were  bounden  to  the  repai^tion  of  the  bridge  by  urso 
"should  it  be  repaired,  by  the  common  law?  The  answer  is  By  the 
"whole  county,  &c.  wherein  the  bridge  is,  &c. ;  because  it  is  for  the  com? 
"mongood  and  ^ase  of  the  whole  county."  Again  he  says,  "if  a  man 
"make  a  bridge  for  the  common  good  of  all  the  subjects,  he  is  not  bound 
"  to  repair  it ;  for  no  particular  man  is  bound  to  reparation  of  bridges  by  the 
" common  law,  but  ratione  temirtB  preseriptionis"  Now,  that  this  bridge  is 
for  the  common  good  is  proved  by  the  use  of  it  by  all  the  king's  subjects  pass- 
ing that  way,  by  its  not  having  been  treated  as  a  nuisance,  but  acquiesced  in. 
Then  after  having  enjoyed  the  benefit  of  it,  shall  the  public  object  to  it  when 
they  begin  to  feel  the  burden  of  repair.  The  doctrine  laid  down  by  Lord 
Co^ehas  been  since  recognized  in  the  cases  referred  to,  and  in  other  books;  par- 
ticularly it  vtBs  much  considered  in  the  case  of  GluslntrTie  Bridge\  5  Burr.  2594, 
upon  the  authority  of  which  other  cases  have  been  since  ruled,  one  of  which 
was  alluded  to  at  the  bar,  before  Mr.  Justice  Buller.  The  rule  laid  down  by 
Mr.  Justice  Aston,  in  the  Glu$hume  Bridge  case  seems  to  be'  the  true  one  ; 
"  that  if  a  man  build  a  bridge,  and  it  become  taeful  to  the  county  in  general, 
"  the  county  shall  repair  it(l) :  He  says  nothing  about  the  adoption  of  it  by 
the  public;  and  there  is  good  sense  in  not  relying  on  that,  except  as  evidence 
of  its  being  a  public  bridge,  and  of  utility  to  the  public.  Where  it  is  stated 
to  be  used  by  the  public,  it  cannot  be  presumed  to  be  useless  to  them :  but^if 
intended  to  be  objected  to  on  the  ground  of  inutility,  it  must  be  so  stated  in 
the  plea.  As  to  the  objection,  that  it  ought  to  be  repaired  by  the  commission- 
ers of  the  turnpike  by  whom  it  was  erected,  and  who  have  authority  to  raise 
tolls  for  the  purposes  of  the  act ;  I  cannot  find  any  authority  for  them  to  erect 
bridges  under  this  act.  Where  it  is  necessary  to  cut  drains  in  the  adjoining 
lands,  a  power  is  given  them  to  raise  arches  over  such  drains;  but  this  is  a 
bridge  built  in  the  highway.  Hawever,  not  to  proceed  upon  any  such  narrow 
view  of  the  case,  I  will  suppose  they  were  authorised  to  erect  the  bridge;  yet 
no  fund  having  been  specially  provided  by  the  legislature  for  the  repair  of  it, 
the  burden  roust  necessarily  fall  where  the  common  law  has  placed  it,  name- 
ly, on  \he  Riding.  I  am  aware  of  the  extent  of  this  opinion  ;  and  if  the  trus- 
tees under  similar  acts  throw  this  burden  generally  on  the  counties,  it  may  be 
necessary  to  make  special  legislative  provision  in  future ;  but  this  cannot  vary 
the  common  law  rule  :  and  I  see  no  reason  to  arraign  the  doctrine  in  the  cuse 
in  5'Burr.  to  which  I  have  referred.  If,. indeed,  as  it  is  said  in  I  Rol.  ABr. 
36S,  a  man  make  a  new  cut  for  the  benefit  of  his  mill,  and  build  a  bridge 
over  it,  he  shall  be  bound  to  the  repair  of  it.  But  that  is  a  case  where  the 
party  is  guilty  of  a  nuisance  in  the  first  instance  in  making  a  new  cut  across 

<1)  The  property  in  the  materiale  of  the  Jiridge  when  bnilt  and  dedicated  to  the  paUie 
■till  eontiooes  io  the  bnilder,  lubjoct  to  the  rigM  of  ponago  in.  the  public;  and  if  thoy  ari 
•evaiod  and  talun  awav,  be  may  roaintain  troapow.     Hurrisoh  v.  Parkir,  6  Eaat,  154. 
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the  l^ighway,  whseb  the  fMiUic  might  haye  prBvented^  and  all  along,  he  con* 
tiQueB  it  for  his  own  benefit:  the^caM  goaa  na  farther  than  that;  and  does  not 
apply  to. the  present. 

Gross,  J.  In  the  present  state  of  the  country,  when  great  improvements 
are  carrying  on,  and  conyenient  bridges  are  become  very  necessaxy,  this  is  a 
most  material  questiom  to  be  settled.  It  is  no  new  point :  for  I  well  remem* 
ber  the  GlusbMme  Bridge  case,  which  was  most  ably  argued  by  the  counsel 
for  the  Riding,  who  was  a  profound  lawyer*  and  had.  exerted  great  industiy 
in  looking  into  all  the  authorities  on  the  subject ;  and  the  case  was  decid* 
ed  on  great  consideration.  Since  then«  the  same  qnestien  has  cooie  before 
many  of  the  judges  at  nisi  prius,  and  the  swaaa  doctrine  has  been  repeatedly 
considered ^nd  acted  upon.  Those  who  ihen  doubted  upon  the  subject  did 
not  sufficiently  attend  to  this,  that  the  stat.  82.  Hen.  8,  was  founded  on  the 
oooimoB  law-;  and  the  passages  referred  to  in  2,  Inst,  ace  very  strong  to  that 
purpose.  Indeed,  Lord  Coke  may  be  said  to  state  this  very  case  when  he 
says,  that  if  a  man  build  a  bridge  for  the  common  good  of  all  the  subjects,  he 
is  not  bound  to  repair  it.  Then  where  no  particular  person  is  bound  to  the 
repair,  how  and  by  whom  shall  it  be  done  ?  He  had  before  answered  that 
.  question ;.  that  it  shall  be  repaired  by  the  whole  county. .  Mr.  Justice  AsUmy 
commenting  on  this  doctrine  in  the  G^^Wtm  ^rtc/^e  case,  says,  that  it  does 
not  relate  to  new  bridges  which  are  not  of  public  utility,  and  used  by  the  pub- 
lic. Bu%  the  bridge  in  question  appears  to  be  of  this  description ;  and  like 
that  case,  except  in  this  particular,  which  is  stated  l^  the  defendants  them- 
selves  in  their  plea,  that  this  bridge  was  erected  by  trustees  of  a  turnpike  rrad, 
under  a  public  act  of  parliament ;  and  therefore,  I  cannot  suppose  that  it  was 
not  a  public  bridge,  built  for  the  benefit  of  the  puUic^  and  of  public  utility ; 
and'  npt  merely  for  ornament  or  for  private  benefit.  This  case,  therefore^ 
comes  within  the  tule  laid  down  in  5  Burr. ;  which  having  been  acted  Qn 
ever  since,  it  would  bo  dangerous  to  draw  into  doubt.  There  may  be  attempts 
to  make  a  colourable  use  of  this  doctrine,  as  by  building  bridges  at  first  in  a 
slight  and  imperfect  manner,  for  the  purpose  of  throwing  the  expence  imme- 
diately on  the  county ;  but  if  that  were  shewn  I  should  think  it  was  a  public 
nuisance,  and  indictable.  The  general  doctrine,  however,  is  too  firmly  estab- 
lished since  the  <^ase  in  Burrow  to  be  overturned.     ^ 

Lawr£Ngs,'J.  The  principle  to  be  collected -from  the  case  of  G^tci^me 
Bridge  is,  that  if  the  bridge  be  of  public  utility  the  county  who  derive  advan- 
tage from  it  must  support  it.  It  so  appears  both  from  the  report  in  Burrow 
and  in  Blackstone.  But  it  is  said,  that  we  cannot  collect  that  the  bridge  in 
question  is  of  such  a  description.  But  when  we  observe  that  it  was  erected 
by  trustees  of  a  turnpike  road  appointed  by  an  act  of  parliament,  we  cannot 
suppose  that  it  was  erected  for  other  purposes  than  for  the  public  utility.  Then 
this  was  assimilated  to  the  case  in  I  Rol.  Abr.,  becau^  it  is  said  that  the  trus- 
tees are  empowered  to  take  tolls.  But  that  is  supposing  that  the  trustees  are 
to  derive  some  private  advantage  from  the  tolls,  which  is  not  the  case  :  what- 
ever tolls  are  raised  must  be  laid  out  on  the  maintenance  of  the  roads.  It 
might  as  well  be  contended,  that  if  a  parish  were  to  build  a  new  bridge  on  a 
road  within  their  limits,  they  would  be  bound  to  keep  it  in  repair  afterwards, 
and  that  the  county  would  not  be  liable,  as  that  the  trustees  are  in  this  case, 
because  the  bridge  is  built  in  the  turnpike  road.  In  truth,  the  trustees  are 
merely  substituted  in  lieu  of  the  parish.  The  case  of  Gltislnime  Bridge 
has  been  afifirmed  by  subsequent  decisions..  One  of  these  was  The  King. 
against  the  InhabitaTttM  of  the  Cownty  of  Lancaster^  where  a  special  verdict 
was  found  ;  which  was  argued  before  tny  brother  Le  Blanc  and  myself,  sit* 
ting  in  bank  at  Lancaster^  I  mention  this,  because  it  was  in  a  shape  in  which 
it  might  have  been  carried  to  another  tribunal,  if  the  parties  had  been  dissatis- 
fied fprith  OUT  opinion.     He^enrreed  itnother  case  of  The  King  y.  The    In*- 
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kaUtants  of  the  Wut  Riding  of  Yorknhire,  M.  28  Geo.  3.  (infra(a)).  On 
the  authority  of -these  and  the  other  eases  mentioned,  I  ngree  that  there  ought 
to  be  judgment  for  the  King. 

liS  Blinc,  J,  If  the  court  felt  any  doubt  upon  the  question,  the  magnitude 
of  it  would  have  induced  them  to  hate  heard  another  argument.  But  the 
principle  on  which  the  case  in  5  Burr,  was  determined,  and  which  equaUy 
governs  the  present,  was  not  new  even  at  that  time  :  for  it  is  laid  down  in  2 
In&t.  that  if  a  man  build  a  bridge  which  is  for  the  public  benefit,  the  public 

(a)  The  King  o.  Tse  Inhabitants  op  the  West  Riding  of  Yobkshire. 

Mich.  28.  G.  3.*  B.  R, 

Where  to  an  ind  ictaeAt  against  a  Riding  for  not  repairing  a  pnbKc  carriage  bridge,  the 
plea  alleged  that  certain  townships  Had  tmrnemorially  ased  to  repair  the  said  bridge  ;  evi- 
dence thut  the  townships  had  enlarged  the  bridge  to  a  carriage  bridge  which  they  had  be- 
fore been  boond  to  repair  as  tfooi  bridge,  will  not  support  the  plea.  Where  townships 
have  so  enlarged  a.  bndg*  which  they  were  before  bonnd  io  repair  as  a  fbot  bridge,  thej 
shall  be  liable  pro  rata.  Where  ad  lodividoal  builds  a  bridge  which  h#  dedtoatea  to  the 
public,  by  whom  it  is  used,  the  couqty  are  bonnd  to  repair  it. 

The  inhabitanta  of  the  Riding  were  iadieted  for  not  repairing  a  pnblie  carriage  bridge .whieh 
they  were  bound  to^pair,  &.c '  Plea,  that  certain  townships  have  imm^morUiHy  repaired, 
and  have  been  accustomed  and  of  right  ought  to  repair  the  said  bridge  :  and  issue  thereon. 
It  sppeared  upon  the  trial,  that  this  bad  been  nfoot  bridge  till  the  ytfar  1746,  when  it  was 
enlarged  to  a  horse  bridge  by  the  townships,  and  m  1756  to  a  carriage  bridge,  at  their  ez- 
-pence.  That  the  Riding  had  never  repaired  it.  There  was  another  bridge  which  served  for 
the  same  road.  ,    .  . 

The  counsel  for  the  prosecution  insisted  at  the  trial  that  the  evidence  did  nof  prove  the  ia- 
sue  ;  which  was  that  the  townships  had  immeroorially  repaired  a  earrta^e  bridge  ;  as  it  ap- 
peared clearly  that  the  carriage  bridge  had  been  first  erected  wiihin  time  of  memory.  'And 
Wilton,  J.,  who  tried  the  cause,  was  of  that  opinion  r  but  the  jury  found  for  the  defendilnts. 

A  new  trial  was  moved  for,  and  Woodt  He^ood  and  Lambe,  for  the  defendants  shewed 
cause,  by  contending  that  though  the  evidence  might  not  strictly  support  the  prescription  as 
laid  ;  yet,  if  by  another  form  of  pleading  the  defeodanta  would  have  been  entitled  to  a  verdict 
oh  the  merits,  the  Court  would  not  be  inclined  to  set  aside  the  verdict.  'J'hat  in  order  to 
change  the  Riding  with  the  repairs  of  a  bridge,  it  most  at  least  appear  that  it  was  of  public 
ntiKty  ;  which  this  was  not ;  for  the  turnpike  road  ran  within  a  rew  yards,  and  it  was  stated 
that  there  was  another  bridge.  That  the  townships  would  thereby  get  rid  of  the  obligation  to 
support  a  foot  bridje.  This  was  not  Jike  the  case  of  Glutburne  Bridge,  6  Burr.  2694,  whieh 
was  an  entire  new  bridge,  60  ^ards  distant  from  the  old  foot  bridge.  This  waa  the  old  foot 
bridge  widened. 

ThO  counsel  on  the  other  side  were  stopped  by  the  Court. 

AsHHURST,  J.  There  must  be  a  new  trial  ;  for  by  the  general  law  it  i^i  established,  Aat 
where  a  township  or  any  private  individuals  build  a  new  bridge  and  dedicate  it  to  the  |>ublic 
benefit,  and  it  is  ust'd  bv  them,  the  onus  of  repairing  it  will  fall  upon  the  county  at  large  ;  for 
the  county  at  l.irgu  are  hound  to  repair  all  public  bridges,  unless  they  can  ibruw  the  burthen 
on  some  particular  persons.  Now  here  the  Riding  hive  pleaded  that  these  townships  have 
been  imviemorialty  bound  to  repair  this  carriage  bridge  ;  which  cannot  be  true,  as  it  appear- 
ed froiti  the  evidence  that  it  was  not  mode  a  carriage  bridge  till  a  few  years  ago.  Therefore, 
there  must  be  a  new  trial. 

BuLLER,  J.  11ie  indictment  states  it  to  be  a  carriage  bridge,  an4  the  defendants  in  their 
plea  admit  it  to  be  a  carriage  bridge.  But  they  allege  that  other  persona  are  bound  by  prescrip- 
tion to' repair  it.  Now  there  is  no  evidence  whatever  which  tends  lo  support  that :  on  the 
contr.iry,  it  U  shewn  that  this  never  was  a  carriage  bridge  till  within  these  few  years,  but  was 
a,  foot  bridge,  which  was  kept  in  repair  by  the  townships.  Where  a  party  ia  bound  to  repair 
a  foot  bridge,  ho  shall  not  discharge  himseir  by  turning  it  into  a  horse  or  carriage  bridge  ;  but 
still  he  shall  only  be  bouud  to  repair  it  as  a  foot  bridge  ;  that  is,  ;iro  rata :  but  otherwise  the 
county  are  bound  to  repair  all  bridges  of  public  utility. 

Grose,  J.  declared  himself  of  the  same  Qpinion(  1>. 

The  Court  ofl^ered  the  defendants  liberty  to  amend  on  payment  of  coBts«  which  not  being 
accepted  at  that  time(a).  , 

Rule  absolute. 


*  This  note  was  taken  by  the  author. 
(1)  Vide  Rex  v.  Inhabitants  of  Surry,  2  Campb.  456. 

(ff)  Qu.  if  the  defendants  did  not  afterwards  amend  their  plea,  before  the  second  Uial,  and 
obtain  a  verdict  ? 
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must  repair  it.  That  has  been  acted  upon  dovrn  to  the  period  when  the  Grlvt' 
burne  Bridge  case  was  decided ;  and  that  again  has  been^recognised  in  sab- 
sequent  cases,  and  particularly  in  one  instance,  where  the  parties  had  an  op- 
portunity, if  they  had  been  so  advised,  of  carrying  it  to  the  dernier  resort. 
The  questiou  then  is.  Whether  there  be  any  distinction  between  this  and  the 
other  cases  ?  *  As  to  this  not  being  expressly  stated  to.  be  for  the  public  bene- 
fit ;  it  is  sufficient  when  the  indictment  states  that  the  bridge  was  used 
for  all  the  king's  subjects.  Then  it  is  said,  that  .this  was  not  built,  as  in  other 
cases  mentioned,  by  a  private  individual,  but  by  trustees  under  an  act  passed 
for  making  a  public  road.  If,  however,  the  cases  are  to  be  distinguished  on 
this  ground,  this  rather  appears  to  be  a  stronger  case 'than  the  others  ;  because 
the  bridge  was  built  by  trustees  under  an  act  of  parliament,  to  which  the  de- 
fendants must  be  considered  as  parties*  and  assenting,  and  l>y  those  to  whom 
the  legislature  have  delejjated  the  trust  o^"  determining  whetner  it  were  proper 
to  build  the  bridge  ^  it  is'  therefore  a  stronger  case  against  the  defendants  than 
wheie  an  individual  has  in  the  first  instance  exercised  his  pwn  discretion.  If 
any  inconvenience  be  to  ensue  from  this  decision,  it  must  be  provided  for  by 
the  legislature  in  future  acts  of  this  description.  The  clause  referred  to  in  the 
act  which  enables  the  trustees  to  <:ut  drains  iand  throw  arches  over  them  is  con- 
fined to  grouruis  lying  contiguous  to  the  roads,  and  was  merely  for  the  purpose 
of  excusing  them  from  being  considered  as  trespassers,  and  not  by  \yay  of 
throwing  on  them  an  additional  burden  of  repairing  such  bridges.  And. the 
subsequent  clause,  which  prpvides  *'  that  nothing  in  this  act  contained  shall  be 
**  construed  to  be  a  discharge  of  any  riding,  &;c.  or  person,  for  making,  repair- 
"  ing,  &c.  any  road,  bridge,  causeway,  arch,  drain,  or  sewer,  which  they  have 
"  been  accustomed,  or  of  rfght  ought  to  make,  repair,  &c.  by  reason  of  any 
"  tenure,  or  by  any  law,  ancient  usage,  or  custom,"  affords  an  argument  that 
this  act  was  not  intended  to-make  any  alteratioif  as  to  %he  general  legal  liabil- 
ity under  the  stat.  22  H.  8,  or  by  the  common  law,  either  as  to  the  repair  of 
roads  or  bridges.  If  this  be  the  tnie  construction,  then  it  stands '  thus :  Cer- 
tain persons  are  enabled  by  law  to  make  a  public  bridge,  and.  by  the  general 
law  before  public  bridges  were  repairable  by  die  public  :  and  by  the  clause  re- 
ferred to,  the  legislature  in  the  particular  act  have  in.effect  provided,  that  not- 
withstanding that  act,  the  same  persons  should  continue  liable,  as  were  before 
liable,  to  the  repair  of  bridges,  &c.  Then  the  defendants  must  be  liable  In 
this  case,  there  being  nothing  shewn  to  exempt  them,  and  throw  the  burden  on 
others. 

Judgment  for  the  Crown(fl)(l). 

(a)  The  Kiira  against  the  Inhabitants  of  the  County  of  Gz.A3ioROAif . An  indict- 
ment bftving  been  removed  in  Hilary  temn  1788,  by  writ  of  certiorari  into  the  court  of 
Kind's  Bench,  against  the  defciidantii,  for  not  repairing  a  certaia  public  bridge  called  Yaia- 
penlweh  bridge,  erected  in  the  King's  highway,  across  the  river  Tai^e;  the  defendants  plead- 
ed,' that  in  the  year  1745,  Herhert  Mackworlh^  Esq.  being  seised  of  certain  tin  works,  for  hu 
Erivate  benefit  and  utility,  and  for  making  a  commodious  way  to  bis  tin  works,  erected  the 
ridge;  and  that  he  and  Sir  Herbert  Mackvoorth  his  son,  and  their  tenants  of  the  tin  works, 
enjoyed  a  way  over  the  bridge  for  their  private  benefit  and  advantage;  and  therefore  that  Sir 
H.  Mackworth  ought  to  repair,  absque  hoc,  that  the  inhabitants  of  tne  coantv  ought,  to  repair. 
The  prosecutor  replied,  that  the  inhabitants  of  the  county  ought  to  repair.  And  upon  the  trial 
at  the  Summer  assizes  for  the  county  of  Hereford  before  Kfnyoh^  the  facts  alleged  in  the  plea 
were  proved  :  and  also  that  the  basmess  of  the  tin  works  could  not  be  carried  on  without  the 
nse  of  the  bridge.  But  it  also  appearing,  that  the  public  had  constantly  used  the  bridge  from 
the  time  of  its  being  built.  His  Lordship  directed  the  jury  to  find  .a  verdict  for  the  crown,  vix. 
that  the  inhabitants  of  the  coanty  were  bound  to  repair;  Which  they  did  accordingly*  and  no 
motion  was  ever  made  for  a  new  trial.  [S.  C.  cited  1  Bac.  Abr.  5S5,  Gwil.  ed.  But  where 
a  company  were  bound  by  a  local  act  to  leave  other  bridges  and  highways  equally  convenient 
in  lieu  of  such  as  they  should  alter,  it  was  held  that  such  company  were  liable  to  repair  a 
brklge  which  they  had  erected  over  a  ford  in  the  comiilbn  highway  which  they  had  destroyed 
by  deepening  its  bed.  The  King  v.  The  iyUuibitahte  of  the  County  of  Kent,  IS  East  220.] 
(1)  [See  iTmoit  Canal  Co,  v.  pinegrovt  Town^p^  6  W.  ft  8.  660.--W.] 
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The  King  t^.  Pinkerton. 

2  East,  867.    Maj  24, 1802. 

Whdra  a  defendant  is  brooght  op  to  receiTe  jodgment  after  conviction,  an  sflidAvit,  by  the  pro- 
secutor 10  aggravation,  stating  that  a  third  pemon.  who  rMfuiied  to  join  in  the  afiidivit,  bad 
informed  him  that  the  defemlaiir,  after . the  «rial,  had  repeated  in  hli  hearing  the  libelioas 
matter  for  which  he  was  indicted,  is  not  adaiissibje;  at  least  not  witboat  swearing  tliat  soch 
third  person  was  nnder  the  control  or  influence  of  the  defendant. 

THE  defjsndant,  having  been  convicted  on  an  indictment  for  a  libel,  was 
now  brought  up  to  receive  judgment,  when  an  affidavit  made  by  the  prosecu- 
tor was  o&red  to  be  read  in  aggravation,  wherein  he  swore  that  a  Mr.  Tii^or 
had  informed  him  of  certain  expressions  made  use  of  by  the  defendant  to  Tay^ 
hr  (being  in  eSect  repetitions  of  the  libellous  matter)  sinc^  the  triall  That 
application  had  been  made  to  Taylor  to  join  in  the  affidavit,  who  declined  do- 
ing so,  as  not  urishing  to  urge  the  aggravation  of  punishment;  but  when 
shewn  the  affidavit  of  the  prosecutor,  admitted  the  truth  of  the  statemei^t 
This  was  attempted  to  be  supported  on  the  authority  of  The  King  v.  Archer{a), 
and  the  practice  since  that  determination. 

Gibbs^  objected  to  the  reading  of  such  an  affidavit :  and  questioned  the  pro- 
priety of  that  determination,  as  contrary  to  the  established  rule,  that  hearsay 
IS  no  evidence.  It  was  in  effect  calling  on  the  defendant  tQ  answer  a  charge 
not  made  upon  oath ;  for  it  might  be  true,  that  Taylor  told  the  prosecutor  that 
the  defendant  had  uttered  the  libellous  expressions,  and  yet  it  might  not  be 
true  that  the  defendant  had  so  said ;  and  thus  the  defendant  might  be  preju- 
diced by  the  imputation  of  a  fact,  for  which,  if  false,  no  person  could  be  indict- 
ed for  perjury.  It  was  clear  that  this  would  not  be  evidence  against  the  de- 
fendant at  the  trial :  then  why  should  it  be  ividence  against  him  when  brought 
up  to  receive  judgment.  Admitting,  however,  that  the  defendant  was  allow- 
ea  time  to  answer  and  deny  the  charge  if  he  could,  yet  as  h^  must  be  com- 
mitted in  the  mean  time,  the  effect  of  punishment  was  answered,  thoqgh  he 
might  afterwards  be  able  to  clear  himself.  In  all  other  cases  it  happened  that 
the  adverse  parties  were  at  issue  on  the  material  facts ;  but  here  the  defendant 
could  not  deily  that  the  third  person  gave  the  information  sworn  to,  but  only 
that  he  himself  did  not  say  what  was  imputed.  At  any  rate,  he  observed, 
that  this  wss  So  far  distinguishable  from  Ardier^t  case,  that  there,  the  party 
refusing  to  make  the  affidavit,  whose  information  was  admitted  on  hearsay, 
was  at  least  sworn  to  be  under  the  influence  of  the  defendant,  which  was  not 
stated  in  this  affidavit. 

Erskine,  on  the  other  hand,  relied  on  the  authority  of  Arcker*s  case,  which 
bad  been  continually  acted  upon  in  practice  ever  since.  Whatever  the  rule 
was,  it  would  be  equally  favourable  to  the  defendant  as  to  the  prosecutor :  it 
was  open  to  the  former  to  make  the  like  affidavit  of  what  had  been  said  by  the 
prosecutor  to  a  third  person,  which  went  in  destruction  of  the  prosecution  or 
mitigation  of  punishment.  He  admitted,  that  the  defendant  might  receive  a 
prejudice  in  the  manner  stated  from  such  an  affidavit,  although  lutimately  no 
person  could  be  indicted  for  perjury ;  but  this  objection,  he  observed,  applied 
as  well  to  every  case  where  the  conversation  deposed  to  only  passed  in  the 
presence  of  the  party  deposing. 

Lord  EllenborocgA,  C.  J.  Without  entering  into  the  merits  of  the  de* 
termination  in  The  King  v.  Archer,  which  I  am  not  prepared  to  say  that  I 
should  have  concurred  in  at  the  time,  it  19  enough  to  observe,  that  this  is  clearly 
distinguishable  from  that  case  ;  because  it  is  not  here  sworn  that  Taylor  was 
under  the  control  or  influence  of  the  defendant 

(a)  2  Term  Rep.  20S.  n.:  sod  vids  KsL  56.  pi  6,  sad  ili#  ▼.  Mfgk.  4  Tsna  Eip.  Mi. 
sad  Mi»  ▼  WUu^m^  lb.  4yM. 
Vol.  I.  18 
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Grose,  J.    The  precedent  of  The  King  v.  Archer  ought  not  to  be  cairied 
further  than  that  casei  • 
All  the  Court  concurred  in  rejecting  the  affidavit 


l^rier  t;.  Bridgman. 

2  tfU  M9-     May  28.  lS(i2, 


Bail  ID  error  are  aot  required  by  atnt  8,Jae.  1.  on  error  brought  on  a  JDd|pQent  by  deianit 
ill  ifebt  on  k  coDnt  for  a  piocuisilory  noie,  any  more  than  on  coonia  forrood^  ao^d  and 
delfvWedy  and  on  en  account  B<nied  ;  thoogh  if  tliere  were  one  count,  on  v%ich  Jadgmenl 
Waa  entered  op,  for  whkh  bail  in  ettor  were  not  reqttired,  it  oeevia  aHlicieiit  to  excnie  tb* 
f^iniiffio  error. 

BEVAJT  obtained  a  rule  nisi  for  staying  proceedings  pending  a  writ  of  e'^ 
Wfr,  tipdn  a  jtidgment  by  default,  in  an  action  of  debt  on  a  promissory  riote,  and 
tor  goods  sold  atid  delivered,  and  upon  a  quantum  valebant,  and  upon  an  tV 
tintal  tompuiassent, 

Eipiiidss^  trfie^ed  for  cause,  that  tio  bail  in  etror  had  been  put  in,  as  re- 
quired by  Stat.  3  Jac.  1.  c.  8,  in  actions  of  debt  upon  any  contract ;  the  prom- 
l^^ry  note  belncr,  he  said,  a  contract  for  a  sum  certain  aod  payable  at  a  cer- 
tain time  ;  and  therefore  distinguishable  from  the  case  of  Aibet  v.  ElUs^  1 
Bds.  and  I^ull.  249,  where  tbe  Counts  were  only  for  work  and  labour,  ^ods 
^bld  and  deljVered,  money  had  and  received,  and  on  an  account  stated. 

Lord  BLLki^oROTJGH,  C.  J.  At  the  time  of  passing  the  stat.  3  Jac.  no  such 
'fiction  of  debt  could  be  maintained  on  a  promissory  note :  it  might  have  been 
evideface  of  a  debt,  but  it  did  pot  con&titute  a  debt  per  se.  The  stat.  3  &  4 
AAxi.  c.  9,  fivst  gave  dn  actioti  tjpon  such  an  instrument ;  before  which  neither 
the  J)ayee  not  indolrsee,  could  have  sued  the  maker  upon  the  note.  And  iif 
thete  be  one  count  in  the  d^clafatioti  on  which  judgment  is  entered  up,  on  a 
catise  6f  action  for  which  debt  would  nnt  lie  at  the  time  of  the  stat.  o.f  James» 
ftb  bail  in  error  is  requited.  ''     ' 

•  B^va%  in  sitppoft  of  the  rule  referred  to  Alexander  v.  JKu*,  7  Tef m  Hep. 
'4^,  and  Gerling  v.  Baker,  Yelv.  227.  2  Bulstr.  63.  S.  C.,  tp  sheW  that 
Iflfil  in  error  could  not  be  demanded  upon  the  other  common  counts. 

Lord  £LL!ENBoitoiro%,  C.J.  then  observed,  that  as  it  appeared  upon  the  axi- 
thorilty  of  those  cases,  that  bait  in  error  was  not  necessary,  either  on  the  count 
for  goods  sold  and  delivered,  o/  upon  the  instmul  computassenty  there  was  no 
t>ne  cdunt  in  the  declaration  on  which  it  could  be  required(]). 

Per  Curiam,  Rule  absolute  (a). 


The  King  t^.  Cator.    ^ 

/  ,         '     [S.  C.  at  NiH  Prius,  4  Esp.  117.] 

2  Eaat,  861.  May  81,  1802. 

After  jodgmeiit  oa  tbe  defendent  fcir  a  Hbel.'tbe  eonrt  refhaed  to  mak*  en  or^er  on  tlie  pro^ 
aecBtor  to  depoait  the  original  libellona  papera  whh  the  offiesr  of  the  Cmrt 

.  THE  defendant  having  been  conticted  ^f  writing  and  publishing  a  libel  \u 
certam  letters  to  Mr.  Jadcsan,  was  brought  up  this  day  in  custody  to  receive 
the.  judgoient  of  tbe^  Court,  who  thereupon  sentenced  h*itn  to  pay  a  fine  9i&0GL 
to  the  King.     After  which  • 

.      .    :{iy  Yide^JFeM.  ▼.  CMd$t,  1  T^ni.  6^. 

(a)  Vide  BidUum  v.  Whft^,  8  Bur.  iMS. . 
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Adam  moved,  00  behalf  of  the  defendant,  that  the  Court  would  direct  that 
the  original  letters,  which  had  been  proved  at  the  trial,  might  be  delivered  up 
by  the  prosecutor,  and  deposited  with  the  pfficer  of  the  Court. 

Garrott?  for  the  prosecution,  after  noticing  the  singularity  pf  the  attempt, 
aaid  that  the  prosecut9r,  having  received  previous  intimation  of  such  a  motion 
being  intended  to  he  made,  had  furnished  him  vyith  th^  original  letters^  which 
he  then  had  in  court  ready  to  obey  whatever  order  ^e  Cpart  might  think 
.{proper  to  make.     But 

•Grose,  J.  (in  the  abscence  of  Lord  Ellenbprqugh),  dicier  con^ultinjgf  with 
the  other  Judges  present,  said,  that  the  motion  was  unprecedented,  and  not 
fit. to  be  entertained  ;  and  the^refore,  they  shpuU)  pot  make  any  order  upon  the 
subject:  and  he  even  doubted  whether  they  bac^  now  Auy  authority  |o  ma|(e 
fiichaa  order  00  the  prosecutor,  who  was  out  pf  court.  ^ 


The  King  v.  Steyenton  aikl  Otbere. 

lEaft,,862.    Maj81„l8P2. 

I,  HiQ  St  26  G.  8.  c.  77.  t.  18,  which  enacts  ih^it  no  person  shnll  proseente  "  any  a%timi, 
**  bill ,  pMnt,  or  iaforniition  m  any  of  th&  lfin^*»  courW*  Air  the  recovery  of  any  £k* 
ciM  pennlty,  Sco.  anloM  pmsdcated  by  the  Attorney-Qeofqral,  or  amne  reveoiie  otftcar».ia 
ooofined  to  the  aaperior  ceortaof  rer«rd;  and  .iherefore,  an  information  for  a  penalty  for 
removiag  wax  candles  froui  the  place  of  rnanafactory  before  the  duty  paid  (by  s,  10,  of 
the  same  statute)  may  bn  prosecuted  before  the  cpmmissioners^of  Excise  \>y  one  no^  aver- 
red to  be  sQch  offiser.  2.  And  the  information  stating  in  effect  that  iht  caodlea  were 
home-made  candles  seems  to  be  safli^ient,  without  expressly  naming  rbeui  Srilink  >cei»-> 
dies;  the  words  of  the  not  beins  **  BnlUh  spirits,  aoap,  fuid  candles:*-'  thoogh  fiOppMii^ 

•  thie  would  have  been  a  ground  tor  error  or  appeal  in  the  oriainar  ioformatioQi  U  is  no  ob- 
jectum  to  an  information  in  a  collateral  procaedin^  for  conspiring  to  prevent  the  examlna- 
tion  of  a  witness  before  the  commisaioners  of  Excise  nn  such  prior  informatirm,  which  U 
only  stated  by  way  of  recital  in  the  informatioD  fbr  the  cesispiraey,  S.  The  same  ansMr 
applies  to  an  nnoertabiy  (if  any )  in  the  chatge  of  the  first  |f)tonnatioB*recicad'«  ulncgBtivMg 
Ihe  exease  of  a  prior  condermMlion  as  well  as  prior  payment  of  the  duly  beft>rc  ri»iooval; 
though  that  seems  proper  enough.  4.  So  the  issuing  of  process  against  t ho  original  defen- 
dant, or  the  joining  issue  on  the  information  recited,  is  immaterial  as  to  the'cTinrging  the 
offence  of  the  subsequent  conspiracy.  6.  Neither  is  it  neoesaary,  at  leekt  in  such  oolliit«- 
ral  proceeding,  to  recite  that  the  original  idfonnation  was  prosocutad  before  .the  isomisio- 
•ioners  by  name,  tboogh  it  be  not  avorred  to  lisvo  been  before  three  or  more  of.  thorn,  ao- 

/oofdtnf  to  Stat  1  (voo.  2.  at.  2.  e.  16.  6.  Neither  is  it  necessary  in  reSiiing  sjich  prior  »• 
formation  averred  to  have  been  made  within  three  months  aAer  tlie  otTeace  commit  tod, 
according  to  stat  1  W.  &  M.  e.  64.  s.  18.  also  to,aver  notice  thereof 'to  the  origioHl  de- 
fendant within  a  week,  as  is  directed  to  be  given  by  the  Siime  statote.  7.  Where  the  etat. 
7  &  8  W.  8.  CiSO.  e.  24^  enables  the  comdnissionors  t>f  Gzcise  to  anmmon  witaeareo  bofdro 
them,  upon  a  chaige  exhibited  agiinst  another  for  an  offence  against  the  Elxciae  lawa,  and 
an  i  formation  in  a  collateral  proceeding  recited  such  summons  to  have  been  duly  made; 
proof  of  a  printed  summons  distributed  and  issued  in  blank  by  order  of  the  conimissionera 
to  their  agents,  and  afterwards  filled  up  by  one  of  the  latter  without  any  special  direetiooa- 
IVom  the  board,  is  saflEcient,  althoo^  not  signed  by  any  of  thircornroi«sionora,  nor  issued 
in  their  individual  names;  ■neb  having  been  the  constant  usage  in  that  respect  since- the  ^- 
Uodoetiosof  the  E^ciae*  ^  . 

AN  information  was  filed  by  the  Attorney-General  against  th6  defendatili, 
stating,  That  on  the  2d  of  December  1800,  at  the  chief  office  of  Excise  in 
London,  (to  wit)  at,  &c.  VF.  PUkingttm,  gentleman,  as  well'  for  the  King  as 
for  himself,  exhibited  before  the  corntnisSioneTS  of  Excise  a  complaint  and  In- 
formation, and  thereby  informed  the  said  commissioners  that  within  ihi^e 
months  then  last  past,  (and  within  the  limits  and  jurisdiction  of  the  said  of- 
fice of  commissioners,)  to  wit,  on  25th  of  Octaher  then  la^t  past,  at  the  parish 
of  St,  Martin  in  the  Fields  in  the  county  of  Middlesex,  one  William  ^Fbrge 
did  knowingly  receive,  and  then  and  there  had  in  his- custody  and  possession, 
a  large  quantity,  to  wit,  1494Z^.  of  candles,  to  wit,  wax  candles  of  a  large 
value,  to  wit,  of  the  value  of  250^. ;  after  the  said  wax  candles  had  been:  re- 
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moTed  from  the  place  where  the  same  were  made  and  manufactured,  and 
where  the  same  ought  to  have  heen  chargi^d  with  the  duties  payable  in  re- 
spect thereof  before  the  said  duties  to  which  the  same  were  liable  had  been 
cnarged,  or  before  the  said  wax  candles  bad  been  lawfully  condemned  as  for-, 
feited,  contrary  to  the  form  of  the  statute,  &c.  whereby  and  by  force  of  the 
laid  statute  the  said  W^  Forge  had  forfeited  and  lost  the  said  wax  candles, 
and  jslsd  treble  the  value  thereof;  and  thereupon  the  said  W.  P.  prayed  judg- 
ment of  the  said  commissioners  in  the  premises,  and  that 'he  might  have  one 
moiety  of  the  said  iforfeitures  according  to  the  form  of  the  statute,  &c. ;  and 
that  the  said  W,  Forge  might  be  summoned  to  answer  the  said  premises,  and 
to  myike  defence  thereto  before  the  said  commissioners,  k  then  stated,  that 
the  said  commissioners  afterwards,  and  whilst  the  said  information  was  de- 
pending and  undetermined,  to  wit,  on  the  22d  of  January  1801,  at  the  said 
chief  office  of  Excise  in  London  aforesaid,  to  wit,  at,  &;c.  caused  to  be  issued 
their  summons  in  writing  to  one  Edward  Baythome^  who  then  and  there  was 
a  riiaterial  witness  on  the  part  of  the  said  W.  P,  tou^hing  the  matters,  &c. 
thereby  requiring  ,the  said  E.  B,  personally  to  be  and  appear  before  the  said 
commissioners,  £c.  at  the  chief  office,  &c.  on,  k/r,  then  and  there  to  give  ev- 
idence, &c.  in  the  cattse  depending  between  the  said  W.  P.  informer,  and 
the  said  W.  F.  defendant,  which  summon^  afterwards,  to  wit,  on,  &c.  at,  &e. 
was  in  due  form  of  law  served  on  the  said  E.  B.  •  It  then  charged,  that  the 
defendants  W,  Forge,  Anthony  Steventoti,  attorney  at  law,  and  Joteph  Vicars^ 
well  knowing  the  premises,  but  unlawfully,  ice,  intending  to  obstruct  the  due 
course  of  iostice,  and  to  deprive  the  said  W.  P.  of  the  benefit  of  the  evidence 
of  the  saia  E.  B.  touching  the  matters,  &c.  on^  &c.  (and  before  the  said  infor- 
mation came  on  to^  be  heard  and  determined)  with  force  and  arms,  at,  &c.  un- 
lawfully, &c,  did  conspire  to  persuade  and  prevent  the  said  £.  B.  from  ap- 
pearing and  attending  the  said  commissioners  of  the  said  chief  office  in  Lon^ 
don,  according  to  the  exigency  of  the  said  summons,  and  from  giving  his  ev- 
idence touching  the  matters  specified  in  the  said  information  there  ;  and.  in 
pursuance  of  the  said  conspiracy,  d^c.  he  did  solicit  the  said  E.  B.  not  to  ap- 
pear before  the  said  "commissioners,  tec.  to/ give  evidence,  &c. ;  and  in  pur- 
suance of  the  said  conspiracy,  Sec,  on,  &c.  at.  Sec,  did  pretend  and  affirm  to  the 
eaid  £.  B.  that  the  sum  of  lOL  would  exonerate  him  the  said  E.  B,  from  any 
trouble  or  expence  he  could  be  put  to  by  reason  of  his  not  appearing  before 
the  said  commissioners  to  give  evidence,  kc, :  and  that  they  would  exonerate 
him,  (fecr :  by  reason  bf  which  said  premises  the  said  E,  B,  did  not  attend  to 
ffive  eviderice  before  the  said  commissioners  ai  the  chief  office  of  Excise  in 
London,  accotding  to  the  exigency  of  the  said  summons,  as  by  law  be  ought 
to  have  done,  to  the  manifest  obstruction  and  hindrance  of  justice,  &c.  There 
was  another  count  not  materially  different  from  the  first.  ^  The  defendants 
pleaded  not  guilty. 

After  cdnvictioif  before  Lord  Kenyon,  C.  J.  at  the  sittings  aftet  last  Tnns- 
fyterm, 

Erskine  and  Gumey,  in  Michaelmas  term  last,  moved  for  a  new  trial,  and 
also  in. arrest  of  judgment. 

The  greunds  of  the  motion  for  a  new  trial  were  these :  that  whereas  the 
foundation  of  tlie  ofi*ence  imputed  to  these  defendants  arose  out  of  a  proceed- 
ing before  the  commissioners  of  Excise,  it  was  incumbent  on  the  prosecutor 
to  prove  according  to  the  ^legations  in  the  count,  that  the  original  informa- 
tion was  duly  exhibited  before  such  commissionera,  and  that  the  summons  is- 
sued by  them  to  E.  Baythorne  the  witness  was  a  legal  summons.  The  stat. 
7  &  8  W.  3.  c.  30.  Si  24,  enacts,  *'  that  the  commissionera  of  Exci^^  and  jus- 
**tice8  of  the  peace  respectively,  upon  any  information  exhibited  before  them 
'*  for  any  offonce  committed  against  the  laws  of  Excise,  may  summon  any 
**  I^rson  (other  Aan  the  party  accused)  to  appear  before  them  at  a  cettain  day, 
'*  time,  and  place,  to  be  inserted  in  such  summons,  and  to  give  evidence,"  to. 
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This  is  a  personal  authority  given  to  the  commissioDers  afid  magistmtes  to 
be  exercised  by  themselves, .  and  cannot  be  deputed  by  them  to  others.  But 
the  summons  proved  ai  the  trial  was  a  printed  form,  not  signed  by  an^  of  the 
commissioners,  nor  even  by  Mr.  Mayhew  the  Solicitor  of  the  Excise  (sup* 
posing,  which  they  denied,  that  the  commissioners  could  devolve  their  author^ 
ity  on  him),  but  merely  with  the  name  of  Mayhew  printed  at-  the  bottom, 
which  forms  of  summons  it  appealred  w^re  distributed  to  inferior  ^nts  in 
the  country.  The  summons  in  question  issued  out  of  Mr.  Mituhew*s  officA, 
but  no  evidence  was  given  that  it  had  been  fssued  by  his  special  direction  in 
the  present  instance.  It  was  also  objected  that  .the  commissioners  should 
have  signed  the  information,  as  well  as  tbe  summons,  in  order  to  denote  their 
sanction  of  it.  But  this  last  objection  was  never  pressed  again.  As  to  the 
other,  ,   ' 

Lord  Kenton,  C.  J.  in  reporting  Mr.  Mayhew't  evidence  said,  that  the  form 
of  the  information  before  the  commissioners,  and  that  of  the  summons  ae 
proved  by  him  at  th^  trial,  w^re  such  as  had  at  all  times  been  used  within  the 
witness's  remembrance  above  30  years,  and  such  as  he  found,  on  inspection,  had 
been  used  before  his  time. 

The  defendant's  counsel  insisted  much  on  the  illegality  of  such  a  practice, 
which  they  said  no  usage  could  legalize.  That  many  acts  of  parliament  gave 
justices  of  peace  a  power  to  issue  summonses,  as  in  the  instance  in  question  ; 
and  it  never  was  conceived  that  they  could -delegate  such  authority  to  be  exer- 
cised by  anotheri  but  that  every  suchr  summons  had  the  signature  of  the  ipag^ 
istrate  in  whose  name  it  was  issued.  That  the  same  clause  (24)  of  the  stat. 
7  &  8  W.  c.  24.  gave  a  forfeiture  against  the  party  neglecting  to  comply  with 
the  summons,  which  strengthened  the  necessity  of  a  strict  construction  of  the 
power.  That  such  powers  delegated  to  inferior  agents,  without  responsibility, 
would  be  liable  to  great  abuse  and  oppression  of  the  subject.  And  the  stat 
1  Geo.  %  St.  2.  c.  16.  s.  4  and  5.  seems  to  consider  otherwise,  by  directing 
that  all  warrants,  kc.  issued  by  the  commissioners  in  execution  of  their  adju- 
dications, should  be  under  the  hands  and  seals  of  three  of  them,  though  they 
be  not  the  same  by  whom  the  adjiidication  was  made.  And  they  referred  to 
Bitrslem  v.  i^n,  2  Wils.  47,  to  shew  that  the  filling  up  a  sherifi's  wanmnt 
on  a  capias  ad' respondendum,  after  it  had  been  signed,  sealed,  and  issued  by 
the  sheriff,  made  it*  void. 

The  Attorney- General,  contra,  was  stopped  by  the  Court 

Lord  Kenton,  C.  J.  The  Court  ought  not  to  suffer  the  question  to  beagi- 
tated.  Whether  a  summonS^  which  has  issued  from  these  commissioners  in  the 
usual  course  of  office,  according  to  their  constant  practice,  and  in  conformity 
with  the  practice  of  the  superior  courts,  is  not  regular  ?  Subpoenas  are  con- 
stantly issued  in  this  manner:  they  are  sent  down  in  blank  into  the  country, 
and  there  filled  up ;  and  in  the  same  manner  are  jurors  summoned  by  the 
sheriff  to  attend  the  assizes,  withotit  his  signature  to  the  process.  I  am  afraid 
of  shaking  the  practice  of  all  the  courts  and  judicial  officers  in  the  kingdom. 
As  to  justices  of  peace,  I  will  take  for  granted  that  they  always  sign  the  sum- 
monses issued  by  them,  as  they  have  been  used  to  do. 

Grose,  J.  To  shew  how  far  custom  will  bind  in  these  matters,  there  is  no 
other  authority  than  that  for  trying  prisoners  at  the  Old  Bailey ^  for  Jdiddlesex, 
as  well  as  London, 

Per  Cvriam,  Rule  for  a  new  Trial  discharged, 

The  defendants'  counsel  then  took  several  objections^  in  arrest  of  judg- 
ment ;— 1.  The  stat.  26  Geo.  3.  c.  77.  s.  13,  enacts,  "  That  it  shall  not  be 
"  lawful  for  any  person  whatsoever  to  commence,  prosecute,  enter,  or  file,  o« 
"  cause  or  procure  to  be  commenced,  &c.  any  action,  bill,  plaint,  or  in/or- 
^^mation  in  any  of  his  majesty^s  courts,  against  any  person,  for  the  recovery 
"  of  any  fine,  penalty,  or  ferieiture^  incurred  by  virtue  of  any  act  or  acts  now 
"  in  force  or  hereafter  to  be  made  relating  to  the  re^-enues  ol  Customs  or  Ex- 
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t^ite,  unless  the:  sanse  be  cmMMoced,  dec.  m  VbeoAioe^f  the  attorneyrrgepe- 
M  rtl,  or  of  some  officer  of  some  of  Diie.<of  bis  majesty's  said  revenues."  And 
all  oiher  proceedings  in  thai  respect  are  tnereby  decwred  to  be  null  and  void. 
It  was  contended  that /the.  otompnissionersof  Excise  were  constituted  a  courts 
for  the  purpose  of  hearing  aod*deterainiog  ooiapiaints  relative  to  that  branch 
of  the  revenue ;  and  theiisfore>;  that  no  information  couldy  by  the  express  pro« 
Tisions  of  the  statute*  be  instituted  before  them,  except  by  the  Atu>mey-Gede« 
ial>  or  one  of  the  revenue  officers ;  and  WUUam.  PUkif^ion  not  being  aver* 
red  to  be  of  the  latter  description,  the  whole  (HTOceeding  was  coram  nen  ju* 
dice,) and  consequently  it.  was  no  ofienoe  in  the  defendants  to  have  prevented 
any  person  from  appearing,  as  a  witness- before  them.  'That  the  occasion  of 
making  suck  provisioa  was,  that  before  that  time  ofienders  tigaiost  the  Expisie 
laws  fraudulently  procured  their  friends  to  commence  prosecutions  against 
them,  which  were  afterwards  fiiintly  and  insufficiently  carried  on ;  in  conse- 
quence jof  which  the  offenders  either  whoUv  escaped  punishmentf  or  received 
less  than  they  deserved.  This  was  providea  for  as  to  infonnations,  &c.  in  the 
superior  coiirts  of  Westminster  and  Edinbftrgh,  by  the  stat.  12  Geo.  1.  c.  28.  s. 
28,  which  expressly  mentions  those  courts.  Then  the  only  reason  for  making 
the  provision  in  question  in  more  general  words  in  the  stat.  26  Geo.  3.  c.  77. 
8.  13,  was  to  incFude  other  courts  than  si(,ch  superior  courts ;  and  the  expres- 
sion, any  of  his  majesty's  courts,  evinced  such  an  intention  :  otherwise  the 
latter  statute  was  nugatory.  It  could  not  be  supposed  that  the  legislature  only 
*  meant  to  suppress  such  unuds  in  the  superior  courts  of  Westminster,  and  to 
leave  them  still  open  to  be  practised  before  the  inferior  tribunals,  where  it 
was  probable  the  greater  mischief  lay.  That  where  the  superior  courts  of 
Westminster  vrete  alone  intended  in  an  act  of  parliament,  they  were  always 
either  so  named,  or  at  least  under  the  general  designation  of  The  Courts 
&f'Bieeord:  that  being  considered  as  an  appropriate  technical  description 
by  way  of  excelleDce:  but  the  words  here  used,  viz.  ^'any,ofhis  may 
uty*s  courts,"    were  of-  much  larger  signification,    especially    wl^n    ap- 

Elied  to  the  subject  matter,  when  it  is  considered  that  by  far  the  greatest  num- 
er  of  Excise  prosecutions  are  instituted  before  the  commissioners  and  the 
joi^ces  of  the  peace,  and  not  in  die  Court  of  Exchequer.  But  even  suppos- 
ing the  word  ^^ courts'*  must  be  taken  to  mean  ** courts  of  record;"  yet  that 
the  court  of  the  commissioners  of  Excise  was  a  couft  of. jecord,  as  appears 
from  the  stat.  1  Geo.  2.  st,  2.  c.  16.  s,  4,  which  speaks  of  the  record  of  their 
proceedings,  and  also  from  general  reasoning  and  legal  analogies.  Thus 
Lord  Coke,  4  Inst.  275,  speal^  of  the  Court  of  the  commissioners  of  sewers : 
but  their  jurisdiction  is  by  no  means  ^o  extensive  as  that  of  the  commissioners 
of  Excise,  nor  of  such  general  and.  public  importance  (a).  That  power  ^f 
fine  and  imprisonment  was  given  to  commissioners  of  Excise  by  some  of  the 
early  revenue  acts,  which  alone  would  constitute  then^  a  court  of  record,  Gris' 
ley's  case,  8  Co.  38,  Denbawd's  caae,  10  Co.  103,  Godfrey's  case  11  Co.  43,  Dr. 
GrenviUe  v.  The  College  of  Physicians,  12  Mod.  9B8,  and  3  Blac.  Com.  24. 

t  Lawrence^  J.  observed  that  Lord  Halfs  position  in  the  case  of  the  College  of 
^hysicians,  that  a  power  to  fine  and  imprison  makes  a  court  on  judge  of 
record,  was  said  by  Lord  C.  J.  De  Grey  vu  2  Blac.  Rep.  1146,  not  to  be 
generally  and  ntiiversally  true.]  At  any  rate,  it  is  sufficient  if  the  commis- 
sioners are  a  cowrf,  whether  of  record  or  not :  and  by  Lord  Kenyon,  in  Dor* 
by  V.  Baughan,  6  Term  Rep.  210,  "  commissioners  of  bankrupt  are  a  court  of 
justice  ;"  ^ough  they  are  no  court  of  record. 

2.  Previous  to  the  stat.  1  Geo.  2.  st.  2.  c.  16,  all  complaints  and  infornui- 

I  ■ ■        ■  ■ —       ■  ■    ■  '-■ <  *  -" 

(a)  In  answer  to  an  inquiry  directed  by  the  Ceart  to  be  made  daring  one  of  the  intenr«ls 
of  discaasion  of  this  case,  it  appeared  to  be  the  practice  of  the  commissioners  of  Excise  not 
to  receive  informations  of  this  sort  fro-n  any  other  than  their  officers;  and  Pilkington  was  of 
this  description:  but  it  also  appeared  that  sneh  infermalioas  oontnined  nd  avsrmsnt.  that  the 
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^tt»  at  th6  chief  office  of'Exewe  mJ&Mi^on'weretobe-lieBrdaad'd^feraiii^ 
by  all  or  the  major  part  of  die  oomimssioneTs.  Sect.  4.  of  that  aiatute  recites 
theinconvemence  aftd'driay  ofrequirinif somaay commissioners^to atte.id, and 
enacts  that  all  such  complaints  and  informatipns  may  be  heard  and  determined 
by  any  three  or  more  or  them;  ''and  that  it  shall  be  sufficieiit  in  die  written 
*'  account  or  record  of  stich  proceedings,  to  mention  that  snd^complaint  or  in- 
*'  formation  was  made  and  exhibited  to  and  before  three  of  each  commissioners, 
**  withoat  particularly  mentioning  their  names,  6cc.  and  that  every  sach  ad- 
**  judication  and  determination  of  such  three  or  more  commissioners,  dec. 
*'  shall  be  as  good  and  vtiiid  in  law,  and=  of  the  same  force  and  eflect,  te.  as 
"  if  made  by  all  or  the  majority,"  &c;  Here  then  if  the  in&rination  had  been 
averred  to  nave  been  made  before  three  of  the  commissionerB,  it  would  not 
have  been  necessary  to  have  set  forth  ^theip  names :  but  being  oniy  dleged  to 
ha,ve  been  made  before  the  commissioners  generallv  (which  words  would  be 
satisfied  if  ^u^o  only  were  present)^  their  names  ought  to  have  been  mentioned 
by  the  very  admission  of  the  legislature.  ,  3*  The  information  alleged  to 
have  been  made  by  Filkingt(nh  which  is  the  foundation  of  die  subsequent 
proceeding,  exhibib  no  legal  cause  of  complaint,  of  which  the  commissioners 
had  jurisdiction  to  inqaire :  for  it  is  founded  on  stat.  26  G>eo,  3.  c.  77.  >s.  H), 
which  enacts,  "  that  if  any  person  shall  knowingly  receive,  buy,  or  have  in 
**  possession  any  BritM  spirit,  soap,  er  candles  after  the  same  shall  be  re« 
<*  moved  from  tnie  respective  plaices  where  the  same  were  made  or  manufac«- 
**'taredi  and'  where  the  same  ought  to  have  been  charged  with  the  dudes 
<*  payable  in  tespect  thereof,  befofe  the  said  dudes,  dsc.  have  been  charged,  or 
*"  before  such  British  spirits,  soap,  or  candles,  have  been  lawfully  condemned 
**  as  forfeited,  the  oflbnder,  kc.  shall  forfeit  the  sai<ie,  &c.  and  treble  the 
**  value."  Hereby  two  distinct  oibnces  are  constituted  ;  the  one,  the  know* 
ingly  having  in  possession,  dec.  sinh  candles^  &c.  after  die  remoaal  from  the 
place  of  manufactory'  before  the  dudes  paid  ;  the  other,  the  like  having  in 
possession  in  any  place  after  such  removal,  before  condemnation,  without  pay- 
ment of  the  duties.  Upon  the  face  of  this  infomiation  it  is  left  uncertain 
which  of  these  ofTences  was  meant  to  be  charged  by  the  first  informadon  re- 
cited. [Lawrence,  J.  .  The  efiect  of  the  recital  of  the  fonner  informadon  in 
to  aver,  that  neither  the  duty  wtis  paid,  nor  the  candles  condemned,  before  the 
removal  from  the  ()lace  where  the  duty  was  payable.] 

4.  The  word  British  applies  as  well  to  candles  as  to  spirits  ;  and  therefaie 
the  candles  charged  to  be  in  F&rge*s  possession,  &c.  should  have  been  aveited 
to  be  British.  This  is  the  more  material,  because  foreign  candles  may  be 
imported  on  payment  of  a  certain  duty,  to  which  the  regubdon  of  the  statute 
on  which  the  original  informadon  was  founded  could  not  apply.  [Lawrence^ 
J.  observed,  that  the  charge  in  the  information  following  the  words  of  the 
statute  was,  that  Fbrge  knowingly  had  such  candles  in  his  possession  after 
they  had  been  removed  from  the  place  of  manufactory,  and  where  the  same 
ought  to  have  been  charged  with  thtt  duties  payahie  in  respect  thereof^  before 
the  said  duties,  to  which  the  same  were  liable,  had  been  charged ;  which 
shewed'  that  the  charge  could  only  apply  to  the  femoval  of  home-made  can- 
dles.^  •     ' 

6.  The  Stat.  1  W.  lb  M.  c.  64.  s.  I3.(a),  which  limits  the  informadon  be* 
fore  the  commissioners  to  three  months  after  the  offence,  also  reauires  nodro 
10  be  given  to  the  defendant  within  a  week  after  the  information  laid  ;  which 
notice  was  as  necessary  to  be  averred  here,  as  that  the  original  information 
Was  within  three  months,  which  is  stated. ^ 

6,  It  is  not  stated  that  issue  was  joined  between  the  crown  and  the  defend- 
ant in  the  first  informadon  reeited(&). 

(a)  The  partiealar  ttatsta  if  sppliesble  to  snotbsr  sabjeet  of  ezcife,  bnt  general  refereaoe 
bniadetaitbra.ia^i€Gao.lLO.  77, 
{h)  The  two  last  aod  some  oCbsr  trifliog  dbjeetioos  were  vifed  by  one  of  the  defeodaati. 
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The  AUomty^Generalf  Mingay^  Gurrow  nod  Wood,  contra,  insisted  m  to 
the  Ist  objection,  that  the  stat.  26  Oeo.  3.  c.  77.  a.  13,  which  mentioned  any 
of  the  Kmg's  coutcs,  was  confined  to  the  superior' courts ;  for  which  they 
went  at  large  into  an  examination  of  the  l>od  v  of  statutes  passed  in  pari  ma- 
teria ;  which  it  is  not  necessary  to  state,  as  this,  which  \7as  the  principal  ob- 
jection, afterwards  received  a.  full  answer  from  the  Court.  And  they  referred 
to  Gregon/t  case,  6  Go.  19.  b.  Moor,  4^1.  Dy.  236  a.  and  W.  Jones,  ld3, 
that  where  a  statute  gives  e^  remedy  in  any  court  of  record,,  (and  "  any  of  his 
Majesty's  courts"  must  be  so  intended,)  it  must  be  understood  of  the  superior 
courts  of  Westminster  ;  and  porticularly  in  the  present  caset  with  reference  to 
the  Stat.  12  Greo.  1.  c.  28.  s.  28,  passed  in  pari  materia. 

2.  The  Stat.  1  Oeo.  2.  st.  2.  c.  16  s.  4.  onlv  relates  to  adjiidications,  where 
the  commissioners  have  proceeded  to  hear  and  determine ;  but  here  the  mat- 
ter was  not  heard  and  determined,  but  only  a  summons  had  issued  to  a  wit- 
ness to  put  the  matter  in  train.  At  any  rate  it  is  no  more  than  a  question 
concernmg  the  regularity  of  process,  which  cannot  be  entered  into  in  this  col- 
lateral proceeding.  Whether  or  not  the  commissioners  have  proceeded  erro- 
neously in  a  matter  in  which  it  must  be  admitted  they  had  general  jurisdic- 
tion, it  was  still  an  offence  at  common  l%w  in  the  defendants  to  conspire  \o 
interrupt  their  proceedings,  and  to  suppress  the  truth,  by  keeping  back  a  neces- 
sary witness.  It  would  be  no  less  an  offence  (o  conspire  to  present  &n  errone- 
ous indictment  for  any  oSence  against  an  innoceift  person ;  and  an  action  for 
a  malicious  prosecution  would  lie  notwithstanding  such  error.  But  the  com- 
missioners having  jurisdiction  to  inquire  of  the  original  offence,  the  court 
would  presume  that  they  proceiBded, regularly,  unless  the  contrary  appear. 

3.  The  fact  of  removal  before  the  payment  of  the  duties  is  averred,  and  the 
only  excuse  the  party  could  have,  which  was  that  the  candles  had  been 
before  condemned,  is  negatived;  therefore  there  is  no  uncertainty  in  the 
charge. 

4.  The  word  British  is  confined  to  spirits^  as  contradistinguished '  from 
foreign  spirits,  mentioned  in  the  antecedent  clause,  and  exteqds  not  to  candles 
or  soap  ;  though  the  act  also  supposes  these  latter  to  be  home-made,  because 
it  sneaks  of  their  removal  from  the  place  of  manufacture  before  the  duties 
paid  ;  and  so  the  charge  in  the  information- supposes  the  candles  to  be  home- 
made :  but  even  if  that  were  matter  of  error  or  appeal  upon  the  original  infor- 
mation, it  is  no  objection  to  the  present  information  for  a  conspiracy. 

5.  The  service  of  process  on  such  offender  is  never  reouired  to  be  stated 
in  an  information  for  a  collateral  offence  arising  out  of  it.  The  act  is  merely 
directory  to  the  commissioners  how-to  proceed.  Neither. could  it  be  stated 
here ;  because  the  time  was  nut  arrived  for  stating  such  notice  when  the  pre- 
sent offence  was  committed. 

6.  No  issue  is  joined  in  summary  proceedings,  as  in  the  common  law 
courts^;  bujt  the  party  is  summoned  ^to  appear,  and  after  hearing  the  charge,  is 
asked  ore  tonus  what  defence  he  has  to  make. 

Curia  adtnsare  vult. 
Orose,  J. (a)  now  delivered  the  judgment  of  the  Court.  This  was  a  motion 
in  arrest  of  judgment  upon  an  information,  nor  necessary  te  be  re-stated,  and 
the  principal  question  agitated  was,  Whether  the  stat.  26  Geo.  3.  c.  77.  s.  13, 
extenda  to  proceedings  before  the  commissioners  of  Excise  and  justices  of  the 
peace  ?  not  whether  they  fall  within  the  legal  defiqition  of  a  court,  but  whether 
^  the  legislature  in  this  clause  meant  to  comprehend  them  ?  To  shew  that 
they  were  not  meant  to  be  comprehended,  it  is  a  circumstance  of  some  weight, 
that  in  no  act  of  parliament  which  has  been  produced  by  the  defendant  are 
they  so  described  :  and  upon  looking  through  tne  severaLacts,  it  is  clear  that 
they  were  intended  not  to  be  comprehended.     By  the  stat.  12  Cha.  2.  c.  23. 

(a)  Lord  EUstiborougk  wu  Attoraty-Gfoaril  whan  tiM  eiss  wm  tifosd. 
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8.  31,  all  forfeitures  and  offences  as^inst  that  act,  within  the  limits  of  the  chief 
office  in  LTnion^  were  to  be  he^rd  by  the  commissioners  of  Excise  :  and  all 
forfeitures  and  offences  elsewhere  were  to  be  heard  and  determined  by  two 
or  more  justices  of  the  peace,  with  an  appeal  to  the  quarter  sessions.  By 
the  Stat.  15.  Cha.  2.  c.  11,  certain  penalties  are  to  be  recovered  before  two 
justices;  and  (bv  s.  25.)  all  fines, penalties,  and  forfeitures,  for  which  no  reme- 
dy was  ordained  by  that  act,  shall  be  recovered  bv  action  of  debt,  bill,  plaint 
or  information,  in  any  court  of  record.  From  this  (ime  there  were  diflerent 
offences ;  sortie  of  which  were  to  be  punished  by  proceedings  before  justices ; 
others  by  action  of  debt,  bilt  plaint,  or  information  in  any  of  his  majesty^ 
courts  of  record  ;  and  some  by  subsequent  Matutes  by  either  mode.  The  stat. 
12  Geo.  1,  is  confined  to  informations^  ^x\A  d\A  not  extend  to  ocfionj  ;  and 
the  defect  in  that  act  was  in  this  respect,  nnd  not  in  its  being  confined  to  the 
court  of  Westminster  and  Edinburgh*  To  remedy  this,  the  stat.  26  Ge6.  3. 
c.  77,  extended  the  provisions  of  the  stat.  12  Geo.  1,  to  all  the  ways  by  which 
fines,  penalties,  and  forfeitures  imposed  by  the  Excise  laws  could  be  recovered 
in  the  superior  courts ;  and  the  words  "  action,  bill,  and  plaint**  are  not  in- 
operative, as  was  argued  ^  nor  are  the  proceedings  against  offenders  against 
the  Excise  laws  merely  in  rem,  as  was  supposed.  For  many  statutes  au- 
thorize proceedings  by  action  to  recover  penalties  under  the  Excise  laws. 
The  stat.  15  Cha.  2,  authorizes  the  recovery  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  court  of  recorc^  of  fines,  penalties,  and  forfeitures,  for  the 
recovering  which  no  other  remedy  is  given.  The  stat.  1  Will.  &  Mary,  c. 
24.  s.  17.  gives  penalties  against  brewers  of  lOOZ.  to  be  recovered  by  action 
of  debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's  courts  of  record. 
The  stat.  It)  &  11  W.  &  M.  c.  24.  s.  20,  gives  the  like.  So  the  stat.  18  Geo. 
2.  c.  26.  s.  4,  and  24  Geo.  2.  c.  40.  s.  29. :  all  these  statutes  using  the  same 
words  as  the  stat.  26'  Geo.  2.  "  action,  bill,  plaint,  and  information,**  speak  of 
courts  of  record.  Therefore,  the  clause  in  the  stat.  26  Geo.  3,  which  must  be 
meant  to  restrain  the  power  given  by  former  statutes,  must  be  understood  to  re- 
fer to  the  courts  mentioned  in  those  statutes.  The  statute^  are  all  in  pari  mate* 
ria.  The  true  import  of  the  word  "  information**  noscitur  a  sociis.  The  above 
was  the  only  objection  whicl^ seemed  to  be  relied  upon  :  As  to  thereat,  thev 
were  very  satisfactorily  answered  at  the  bar.  For  these  reasons  we  are  of  opi- 
nion that  the  judgment  ought  to  stand. 

Rule  discharged. 


Doe  dem.  George  Allan,  John  Pease,  and  Thomas  Pease 
t;.  John  Calvert. 

2  Eait,  876.    May  14, 1802. 

Under  a  power  in  a  will  to  lease  in  potseasion  and  not  in  reversion,  a  lease  for  years  exeeat- 
ed  the  29tb  of  March  to  the  then  tenant  in  possession,  habendum  as  to  the  arable  fron  the 
18th  February  preceding,  and  as  lo  the  pasture  from  the  5th  April  then  next,  &c.  nnder 
a  yearlv  rent  payable  qaarterly  on  lOth  July,  10th  October,  10th  /a'luary,  and  1 0th 
Aprils  IS  void  for  the  whole  ;  though  such  lease  were  according  to  the  custom  of  the 
country,  and  the  same  had  been  before  granted  by  the  person  creating  the  power. 

IN  ejectment  for  certain  lands  in  Yorkshire,  a  verdict  was  taken  by  consent 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  x;ase : 

Mrs.  Anne  Allan  being  seised  in  fee  of  the  lands  in  question,  by  her  will 
dated  the  28th  January  1783,  duly  executed  and  attested,  devised  the  same  to 
the  use  of  James  AUan  the  elder  for  life,  remainder  to  George  Allan  the  elder 
for  life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to 
George  Allan  the  younger  (the  lessor  of  the  phintiflf)  and  his  assigns  for 
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life,  remainder  to  trustees,  &c.  remainder  to  the  first*  and  other  sons  of  George 
Allan  the  younger  in  tail  male,  with  remainders  over.  In  the  said  A7ine 
Allan's  will  is  contained  thie  following  proviso :  **  Provided  always  and  my 
will  is^  that  it  shall  and  may  be  lawful  to  and  for  the  said  James  Allan  the 
elder,  George  Allan  the  elder,  and  George  Allan  the  younger,  respectively, 
as  and  when  they  shall  respectively  come  into  and  be  in  the  actual  j  ossession 
of  my  said  hereinbefore  devised  estates  and  premises,  or  any  pait  thereof,  or 
be  actually  entitled  to  ihe  rents  and  profits  thereof,  or  of  any  part  thereof,  by 
indentures  under  their  respective  bauds  and  seals  to  demise  ur  Jease  the  same, 
or  such  part  or  parts  thereof,  whereof  they  s^all  respectively  be  in  the  actual 
possession,  or  to  the  rents  and  profits  whereof  they  snail  be  respectively  enti- 
tled, unto  any  person  or  persons  for  ajay  term  or  number  of  years  not  exceed- 
ing iweWe  years  in  possession,  and  not  in  remainder,  reversion,  or  expectancy; 
80  as  upon  every  such  lease,  there  be  reserved  and  made  payable  during  the 
continuance  .thereof  respectively  the  best  improved  yearly  rent  that  can 
be  reasonably  had  or  gotten  for  the  same,  without  taking  any  sum  or  sums  of 
money  or  other  thing  by  way  of  fine  or  income  for  or  in  respect  of  such  lease 
or  leases ;  and  so  as  none  oi  the  said  leases  be  made  dispunishable  of  waste 
by  any  express  words  to  be  therein  contained :  and  that  in  every  such  lease  there 
be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent  or  rents  to  le  there- 
by respectively  reserved  :  and  that  such  lessee  or  lessees,  to  whom  such  lease 
or  leases  shall  be  made,  seal  and  execute  counterpartsuof  such  lease  or  leases." 
Anne  Allan  died  in  October  1785.  Upon  her  death,  James  Allan  the  elder  en- 
tered, and  died  seised  in  January  1790  :  and  the  late  George  Allan  the  elder, 
being  then  tenant  for  life  in  possession  of  the  lands  in  question,  under  the 
devise  iifi  Anfie  Allan's  will,  did,  by  indenture  of  lease,  bearing  date  and  exe- 
cuted the  29th  of  March  179S,  demise  the  lands  in  question  to  the  defendant, 
to  hold  the  same  unto  the  said  John  Calvert,  in  manner  following,  ^iz,  .the 
tillage  ground  from  the  13ih  of  February  last  past ;  the  pasture  ground  from 
the  5th  of  April  then  next;  and  the  residue  of  all  the  premises  from  the  12th 
of  May  also  then  jdext ;  for  the  term  of  twelve  years  from  the  said  respective 
days,  under  the  neat  and^lear  yearly  rent  of  85/.  by  quarterly  payments,  viz. 
upon  the  lOtb  of  Jtdy,  the  10th  of  October,  the  10th  of  Janvary,  and  the 
lOth  of  April,  in  every  year ;  and  the  first  payment  to  be  made  on  the  10th 
of  Jvhj  then  next  ensuing.  George  AUan  the  elder  died  on  the  17th  May 
1800  ;  and  George  Allan  the  younger  ^lessor  of  the  plaintiff)  survived  him. 
The  periods  mentioned  in  the  hahendum  of  the  lease)  viz,  the  13th  of  JPe^ru- 
ary,  the  5th  of  April,  and  the  12th  of  May,  are  the  usual  periods  of  entry  by 
tenants  on  arable,  pasture,  and  meadow  ground  respectively,  in  the  country 
where  the  lands  in  question  lie.  The  rent  reserved  on  the  kase  in  question 
was  the  best  improved  yearly  rent  that  could  be  reasonably  gotten  for  the 
lands  in  question  at  the  time  the  lease  was  granted.  No  fine  or  other  thing 
was  taken  for  granting  it.  The  lessee  is  not  made  dispunishable  of  waste. 
The  lease  contains  a  clause  of  re-entry  for  non-payment  of  the  reserved  rent. 
And  the  lessee  executed  a  counterpart  of  the  lease.  The  defendant  on  the 
29th  of  March  1798,  (the  day  of  the  date  of  the  lease  in  question,)  held  the 
premises  as  tenant  from  year  to  year,  to  George  Allan  the  elder,  as  he  had 
been  to  the  testatrix,  and  to  James  AUan  the  elder,  in  their  respective  life- 
times ;  and  which  tenancy,  according  to  the  custom  ol*  the  country  above 
stated,  would  determine  on  the  13th  of  February,  the  5th  of  April,  and  the 
12th  of  May,  in  the  year  1798 ;  and  the  defendant  was  in  possession  of  the 
premises  at  the  time  of  bringing  the  ejectment.  The  questions  for  the  opin- 
ion of  the  Court  were,  \st.  Whether  the  lease  of  the  .29th  of  March  1798, 
by  the  then  tenant  for  life  George  Allan  the  elder,  were  a  good  and  sufficient 
lease  in  possession  under  the  power  of  leasing  contained  in  Mrs.  Anne  Allan*s 
will,  80  as  to  bind  those  in  remainder  claiming  under  the  same  will  ?  2d, 
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Whether,  tinder  the  circumstances,  the  lessors  of  the  plaintiff,  or  any  of  them, 
were  entitled  to  recover  in  this  ejectment? 

This  case  was  first  argued  in  Hilary  term  last,  by  W.  Walton  for  the  plain- 
tiff, and.  L%mhe  for  the  defendant :  and  again  in  this  term,  by  Erskine  for  the 
plaintiff,  and  Park  for  the  defendant. 

For  the  plaintiff  it  was  contended,  that  this  was  a  lease  in  reversion,  and 
not  in  possession^  and  therefore  void  under  the  power.  It  was  only  a  lease 
in  possession  as^  to  the  tillage  ground,  which  was  to  be  boldeu  from  the 
I3th  of  February  preceding  the  29th  of  March,  when  the  lease  was  execut- 
ed. As  to  all  the  rest,  part  of  which  was  to  be  taken  from  the  5th  of  April, 
and  the  residue  from  the  I2th  of  May  then  next  ensuing,  it  was  clearly 
prospective,  and  therefore  a  lease  in  reversion.  Then  the  lease  being  entire,  if 
void  for  part  must  be  void  for  the  whole.  It  was  said  by  Holt,  C.  J.  in  Winter 
▼.  Lovedore;  2  Salk.  537.  Com.  Rep.  39.  1  Ld.  Raym.  267.  S.  C.  that  any 
lease  to  commence  in  futuro  was  a  lease  in  reversion,  as  opposed  to 
a  lipase  in  possession ;  and  that  a  lease  to  commence  after  another  lease 
was  properly  a  lease  in  reversion.  The  previous  occupation  of  the  farm 
by  the  same  tenant  cannot  make  any  difference :  the  question  is  the 
same  upon  the  construction  of  the  subsisting  lease  as  if  it  had  been 
made  to  a  stranger :  and  if  so,  it  is  certain  that  he  could  not  have  taken  pos- 
session of  Iwo-thirds  of  the  farm  at  the  time  of  the  lease  granted.  A  notice 
to  quit  on  the  29th  March,  if  given  to  a  prior  tenant  under  such  a  lease  would 
'  not  have  been  binding.  Then  if  the  lease  conveying  in  the  terms  of  it  a  re- 
ve'rsionary  interest  be  void  under  the  power  to  lease  in  posses:<ion,  it  cannot 
be  made  good  by  any  consideration  of  the  custom  of  the  country.  All  pow- 
ers must  be  strictly  executed  according  to  the  form  prescribed  ;  and  there  is 
no  equity  allowed  in  construing  the  execution  of  them.  Taylor  v.  Horde,  1 
Burr.  120,*  Earl  of  Darlington  v.  Pulteney,  Cowp.  267,  and  Dtfm  v.  FearU' 
tide,  1  Wils.  176.  This  rule  was  not  sbaken  in  Fugh  v.  Duke  of  Leeds, 
Cowp.  714,  though  the  application  of  it  in  the  last-mentioned  case  might  be 
questioned.  The  reversioner  has  a  right  to  insist  that  he  shall  not  be  injured : 
but  if  the  tenant  for  life  had  died  immediately  after  executing  this  lease  on  the 
29th  of  March,  th,e  first  quarter's  rent  would  not  have  been  payable  till  the 
10th  July,  ten  days  after  the  expiration  of  the  quarter.  A  lease  consistent 
with  the  power  and  with  the  custom  of  the  country  might  have  been  granted  if 
it  had  not  been  executed  till  the  12th  of  May, 

For  the  defendant  it  was  urged  that  the  true  question  was,  What  the  testa- 
trix, who  created  the  power,  intended  ?  which  was  to  be  collected  from  the 
whole  of  the  instrument,  and  from  all  the  circumstances  to.  which  it  related  : 
amongt  others,  it  must  be  taken  that  she  knew  the  custom  of  the  country  as 
to  the  course  of  husbandry  and  the  manner  of  leasing ;  and  she  could  tiot  in- 
tend that  the  objects  of  her  bounty  should  be  restricted  from  leasing  in  so 
beneficial  a  manner  as  others,  and  as  she  herself  had  done.  The  expedient 
prop6sed  of  waiting  till  the  12th  of  May  before  the  lease  was  granted  would 
not  have  solved  the  difficulty  ;  for  as  gre'ai  expences  must  be  incurred  by  the 
incoming  tenant  in  preparing  the  arable  land  for  the  crop,  no  tenant  would 
incur  such  expences  before-hand  at  the  risk  of  not  having  the  lease  afterwards 
granted  to  him.  In  Doe  d,  Dagget  v.  Snowdon,  2  Blackst.  Rep.  1224,  the 
custom  of  the  country  was  holden  to  control  the  general  rule  of  law,  as  to 
giving  six  months  notice  to  quit  before  the  end  of  the  tenant's  year.  There, 
as  here,  the  arable  part  of  the  farm  was  holden  from  Old  Candlemas^day  ; 
yet  the  rent  being  made  payable  at  Old  Lady-day,  a  notice  to  quit  six  months 
before  the  latter  was  holden  sufficient ;  the  whole  being  considered  according 
to  the  custom  of  the  country  as  a  Lady-day  taking.  So  this  may  be  taken  to 
be  s  substantial  execution  of  the  power  according  to  the  custom  of  the  coun- 
try ;  the  v/hole  rent  being  reserved  quarterly.  These  powers  are  now  con- 
strued more  liberally  than  formerly.     In  Fugh  v.  The  Duke  of  Leeds^  Cowp. 
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714,  where  the  power  was  to  lease  ia  possession,  it  was  ruled  that  a  letsefrom 
the  day  of  the  date  should  take  effect  either  inclusively  or  exclusively  of  that 
day,  according  as  it  would  best  efiectuate  the  intention  of  the  person  creating 
the  power.  Upon  the  same  principle,  in  Goodtitle  v.  Funucany  Dougl.  565,  a 
lease  per  verba  de  prresenti  was  holden  to  be  within  a  like  power :  though  at 
the  time  of  the  execution  other  lessees  at  will  or  from  year  to  year  were  in 
possession  of  the  demised  premises ;  they  receiving  directions  to  pay  the  rents 
to  the  new  lessee.  So  Pomeroy  ▼.  Partington^  3  Term  Rep.  6iS5,  and  Doe 
d.  Duke  of  Devonshire  v.  Caoendish(a)i  turned  entirely  on  the  intention  of  the 
parties  making  the  powers.  At  any  rate,  the  execution  of  a  power  may  be 
good  in  part,  so  far  as  it  is  warranted  by  the  power,  though  bad  for  the  ex- 
cess ;  as  in  Alexander  v.  Akxander,  2  Yes.  644,  apd  Commons  v.  Marshall, 
7  Bro.  P.  C.  Ill :  therefore  the  lease  may  he  valid  for  the  arable  land. 

In  reply,  it  was  answered,  that  this  was  no  question  of  an  excess  in  execut- 
ing the  power,  for  that  the  lease  was  entire,  and  the  rent,  which  was  also  en- 
tire, could  not  be  apportioned  ;  and  therefore,  the  whole  was  a  void  execution 
of  the  power.  That  the  case  of  Doe  v.  Snowdon  turned  upon  the  construc- 
tion of  a  notice  to  quit  ^ven  to  a  tenant  from  year  to  year,  which  not  being 
upon  a  contract  under  seal,  might  be  governed  hy  the  custom  of  the  country, 
in  relation  to  which  the  parties  might  be  supposed  to  have  contracted  :  for  which 
purpose  the  entry  on  the  arable  land  was  not  considered  as  a  general  taking 
possession  of  it  at  that  period,  but  only  for  a  special  purpose,  viz.  to  plough 
and  prepare  for  the  Lent  com.  But  even  that  case  was  much  questioned  by 
Lord  B^nyon,  C.  J.  in  an  ejectment  tried  before  him  at  Stafford  summer  as- 
sizes 1788,  upon  the  demise  of  Lord  Grey  de  WUton(b), 

Curia  adv.  vuli. 

Orose,  J.  now  delivered  the  opinion  of  the  Court.— In  this  case,  there  can 
be  no  doubt  that  the  lease  granted  to  the  defendant  is  a  lease  in  revenion, 
inasmuch  as  it  is  dated  the  29th  of  March,  and  is  to  take  effect  as  to  all  the 
lands  and  other  premises  contained  in  it,  except  the  arable,  at  times  subse- 
quent to  the  determination  of  an  existing  interest:  and  according  to  the 
aefinition  in  the  case  of  Winter  v.  I/iveday,  Comyn^,  39,  leasee  in  reversion 
in  a  power  mean  leases  to  commence  after  the  end  of  a  present  interest  in 
being.  But  it  is  argued  for  the  defendant,  that '  Mrs.  Allan,  the  creator 
of  the  power  in  this  case,  must  have  intended,  from  the  custom  of  the 
country,  of  which  she  was  apprised,  that  such  leases  should  be  madfe  as  that 
in  question.  To  this  it  may  be  said  in  answer,  that  it  would  be  directly  con- 
trary to  the  terms  of  the  power ;  which,  if  the  custom  be  engrafted  on  it,  in- 
stead of  being  to  let  leases  in  possession,  would  be  to  let  leases  in  reversion, 
80  as^the  commencement  of  the  lease  as  to  part  should  be  carried  not  beyond 
the  5th  of  April,  and  as  to  other  part,  not  beyond  the  12th  of  May  next  fol- 
lowing the  lease.  The  whole  of  the  argument  for  a  construction  in  favour  of 
the  defendant  is  built  on  a  supposed  impossibility,  that  the  power  of  leasing 
given  by  this  will  should  be  exercise^i  if  this  lease  be  not  good.  But  in  an- 
swer to  this  it  may  be  observed,  first,  that  in  this  particular  case  no  such  im- 
possibility exists ;  for  the  defendant  might  have  surrendered  his  subsisting 
term  and  taken  a  new  lease  in  possession.  And  though  the  lease  had  been 
granted  to  a  person  not  having  a  prior  interest  to  be  surrendered,  still  it  might 
have  been  made  consistent  with  the  terms  of  the  power.  For  if  the  case  of 
Doe  ▼.  Snowdon,  2  Blac.  Rep.  1224,  be  law,  the  interest  of  the  tenant  was 
that  of  a  tenancy  from  year  to  year,  ending  the  day  on  which  the  rent  is  pay- 
able in  April,  under  an  agreement  to  let  the  succeeding  tenant  prepare  tne 
arable  land  for  corn  in  the  monUi  of  February  ;  and  having  under  tne  same 

(a)  4  Term  Rep.  741.  n  Of  this  case  Lawrence,  J.  now  obaenred,  that  it  w«i  one  that 
woald  not  role  any  other,  at  least  not  exact Ij  si  milnr :  That  be  bad  heard  Lord  Kenyon  ex- 
press tbnt  opinion  of  it.    And  tide  Brudenell  v.  Elwee,  ante,  1  vol.  460. 

(6)   Vide  this  case  afterwards  stated  by  Grose,  J.  in  deliTering  the  jodgment  of  the  Coart. 
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agreement  a  right  to  depasture  the  meadow  till  the  12th  of  May ;  under 
wiiich  circumstances  a  lease  in  possession  might  have  been  made,  had  the 
tenant  for  life  waited  till  the  5\h  of  April.  1  he  case  of  Doe  on  the  demise 
of  Lord  Grey  de  Wilton,  at  Stafford  summer  assizes  1788,  was  cited  at  the 
hai  as  a  case  in  which  Doe  v.  Snowdon  had  been  over-ruled  by  Lord  Kenyon 
at  niri  prius.  That  was  an  ejectment  brought^  by  a  landlord  on  a  notice  to 
quit.  The  defendant  held  a  farm,  as  to  the  arable  lands  from  Candlemas,  as 
to  the  buildings  arid  pastures  frorp  May-day ;  the  rent  payable  at  Michaelmas 
and  Lady-day.  The  notice  to  quit  was  given  six  months  before  May-day, 
but  not  six  months  before  Candlemas.  Lord  Kenyon  nonsuited  the  plaintiff; 
and  is  stated  4o  have  said,  that  the  notice  roust  be  given  half  a  year  before 
Candlenuts.  But  it  does  not  appear  whether  the  notice  to  quit  were  given 
half  a  year  before  Lady-day  or  not,  so  as  to  bring  it  within  the  rule  laid  down 
in  Doe  v.  Snowdon.  But  it  does  not  appear  to  us  necessary,  in  deciding  the 
present  case,  to  determine  between  the  cases  of  Doe  v.  Snowdon  and  that  of 
Doe  d.  Lord  Grey  De  Wilton  ;  because,  supposing  half  a  year's  notice  to  quit 
previous  to  the  earliest  time  of  entering  on  any  of  the  lands  to  be  requisite, 
in  order  to  maintain  an  ejectment;  it  will  not  necessarily  follow,  that  a  lease 
made  previous  to  the  last  rent-day  of  the  subsisting  lease,  and  also  previous 
to  the  time  of  possession  being  to  be  obtained  of  a  great  part  of  the  farm, 
will  not  be  a  lease  in  reversion.  But  be  that  as  it  may,  at  all  events  a  con- 
current lease  might  have  been  granted  according  to  the  case  of  Goodtitle  v. 
FuntLcan,  Dougl.  565,  for  twelve  years  immediately  commencing,  habendum 
from  the  13th  February,  the  5th  April,  and  the  12th  of  May  in -the  pre- 
ceding year ;  this  would  have  fallen  within  the  terms  of  the  power,  whicn  is 
to  demise  or  lease  for  any  term  or  number  of  years  not  exceeding  twelve 
ypars,  in  possession,  and  not  in  reversion  :  for  such  lease  would  have  been  in 
possession,  and  not  in  reversion,  remainder,  or  expectancy,  and  would  have 
been  for  a  term  not  exceeding  twelve  years :  which  is  the  restriction  mention- 
ed in  the  power.  And  it  is  not  to  be  taken  that  this  would  not  be  an  execu<- 
tion  of  the  power  to  the  utmost  extent  Mrs.  AUan  intended ;  for  if  a  lease 
may  be  made  not  contradictory  to  the  terms  of  the  power,  and  consistent  with 
the  custom  of  the  country,  such  lease  shall  be  intended  to  be  what  was  meant 
(if  by  a  surrender  a  lease  in  possession,  conveying  a  future  interest  for  twelve 
years,  could  not  be  granted),  rather  than  a  lease  contrary  to  the  words  of  the 
power.  The  cases  cited,  where  the  lenses  have  been  hoi  den  void  for  excess 
only,  do  not  apply  ;  for  this  is  no  question  of  excess :  in  those  cases,  by  re- 
trenching the  excess  a  lease  may  be  brought  within  the  terms  of  the  power ; 
but  no  limitation  of  the  term  wul  make  a  lease  in  reversion  a  lease  in  pos- 
session. 

Postea  to  the  Plaintiff. 


Nantes  v.  Thompson. 

2  EMt,  885.     May  81,  1802. 

A  declaration  on  a  policy  of  iDsnrancc  on  a  foreign  ship  need  not  aver  any  inter«at  in  Ibe  ae- 
■nred  \  though  there  be  no  inch  words  aa**  interett  or  no  iniereiV*  in  the  policy. 

THIS  was  an  action  on  a  policy  of  insurance,  declared  to  be  made  by  the 
plaintiff  as  well  in  his  own  name  as  for  and  in  the  name  and  names  of  aU 
and  every  other  person  6r  persons  to  whom  the  same  did,  rni,  h:,  or  should 
appertain  in  part  or  in  all,  on  the  ship  Hoop,  valued  at  1460Z.  and  goods  on 
board,  lost  or  not  lost,  at  and  from  Elsineur  to  Ferrol,  Cadiz,  and  Carthagena, 
warranted  to  depart  with  convoy  for  the  voyage,  6cc.  The  policy  was  in  the 
usual  form;  and  the  declaration  contained  these,  together  with  other  usual 
averments :  That  the  plaintiff  was  the  person  who  gave  the  order  to  the  agent 
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immediately  employed  to  effect  the  policy;  that  the  said  ship  Hoop  was  not 
at  the  time  of  effecting  the  policy,  nor  of  the  happening  of  the  loss  afler-men- 
tioned,  nor  at  any  other  time,  the  property  of  or  belonging  to  the  'King  or  any 
of  his  subjects  ;  and  that  in  the  course  of  her  voyage,  she  arrived  and  anchor- 
ed in  Plymouth  Sounds  and  was  there  arrested  and  detained  hy  order  of  his 
Majesty,  and  thereby  prevented  from  pursuing  her  intended  voyage,  and  was  af- 
terwards condemned  as  lawful  priJfe  in  the  High  Court  of  Admiralty,  whereby 
the  same  ship  became  wholly  lost  to  the  plaintiff,  and  to  every  other  person  to 
whom  the  same  did  or  might  appertain.  There  was  a  second  count  with  the 
same  averments,  only  stating  that  the  vessel  in  the  course  of  her  voyage  was 
taken  as  prize  by  persons  unknown.  There  were  also'  the  common  mon- 
ey counts.  To  the  first  and  second  counts  there  was  a  demurrer,  alleging 
for  causes  that  it  was  not  alleged,  nor  did  therein  appear,  for  whose 
use  or  benefit,  or  on  whose  account  the  policy  was  made ;  nor  to  whom 
the  said  ship  appertained  in  patt,  or  in  all ;  nar  what  person  or  persons  tdere 
interested  or  concerned  in  the  said  insurance^  &c. ;  nor  that  the  plfiintiff,  or 
any  other  person  or  persons  had  any  interest^  property,  or  cdncem  in  the  ship : 
and  also,  for  that  it  is  alleged  that  the  said  ship  became  whollv  lost  to  the 
plaintiff  and  to  every  other  person  to  whom  the  same  did  or  might  appertain 
in  part  or  in  all ;  but  it  was  not  alleged,  nor  did  appear  with  sufficient  cer- 
tainty, to  whom  or  to  what  other  person  or  persons  hesides  the  plaintiff  the 
'said  ship  became  wholly  lost,  &c.     Joinder  in  demurrer. 

This  case  was  first  argued  in  Easter  term  last,  by  GUes  in  support  of  the 
demurrer,  and  Puller,  contra  ;  and  again  in  this  term,  by  Erskvne  for  the  de- 
murrer, and  Park,  contra.  It  is  unnecessary  to  enter  at  length  into  the  argu- 
ment, or  the  authorities  referred  to,  as  they  were  so  fully  considered  by  the 
Court  in  giving  judgment. 

'In  support  of  the  causes  of  demurrer  assigned:  though  it  was  not  denied 
that  even  if  the  plaintiff  had  had  no  interest  in  the  subject  matter,  it  would 
have  been  competent  to  him,  as  agent  for  a  foreigner,  to  have  effected  the 
policy,  notwithstanding  the  general  provision  of  the  stat.*  19  Geo.  2.  c.  37, 
which  is  confined  to  insurances  on  ships,  &c.  belonging  to  the  king  or  any  of 
his  subjects ;  and  that  it  would  also  have  been  competent  to  him*  to  have  laid 
a  wager  on  the  event  of  the  ship's  safe  arrival  without  any  interest  in  the 
property ;  yet  it  was  contended,  that  a  policy  of  insurance,  in  the  very  terms 
as  well  as  principle  of  it,  if  not  otherwise  expressed,  imported  a  contract  of 
indemnity,  and  therefore  necessarily  supposed  an  interest  in  the  party  for 
whose  benefit  it  was  made :  for  he  could  not  be  assured  unless  he  had  some 
interest  at  stake,  and  such  upon  which  the  perils  insured  «gainst  might  ope- 
rate. Then  if  that  were  the  understanding  of  the  parties  to  the  contract, 
such  interest  ought  to  be  averred.  That  it  was  a  deception  upon  the  under- 
writer* if  the  assured  had  no  interest,  because  it  varied  the  risk  very  material- 
ly :  for  if  it  were  known  before  hand  to  an  underwriter  that  he  was  contract 
ing  a  mere  wager  with  the  party,  he  would  necessarily  require  a  higher  pre- 
mium ;  because  every  loss  in  that  event  must  be  a  total  loss,  as  there  could  be 
no  abandonment,  and  h&  could  have  no  benefit  of  salvage,  which  in  the  case 
of  a  genuine  marine  insurance  diminished  the  risk.  Besides  which,  in  the" 
case  of  a  mere  wager,  the  assured  so  far  from  having  any  interest  in  Ihe 
preservation  of  the  ship,  in  its  efficiency  to  perform  the  voyage,  or  in  the 
ability  or  integrity  of  those  employed  in  the  navigation  ;  for  ascertaining  all 
which  the  underwriter  gives  him  credit,  that  he  is  rather  interested  in  insur- 
ing the  most  desperate  risks  ;  against  which  the  underwriter  ought  to  have 
due  warning,  that  he  may  apportion  the  premium  accordingly. 

'On  the  other  hand,  it  \fas  denied  that  contracts  of  insurance  were  always 
to  be  considered  as  contracts  of  indemnity :  for  that  a  wager  policy  was  re- 
cognised to  be  lawful  before  the  stat.  19  Geo.  2.  c.  37.,  and  was  admitted  to 
be  so  still  with  regard  to  foreigners.     And  that  if  wagers  in  general  were 
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lawful,  though  the  parties  had  do  interest  in  the  etent,  there  was  no  reason 
why  they  should  not  be  made  in  the  form  of  a  policy  as  well  as  in  any  other 
form,  unless  restrained  by  some  positive  law.  As  to  the  risk  being' altered,  it 
was  competent  to  the  underwriter  in  every  case,  and  an  essential  part  of  his 
business,  to  make  inquiry  as  to  every  circumstance  wl^ch  could  operate  ort 
the  extent  of  the  risk.  That  if  the  policy  had  been  made  *'  interest  or  no  in- 
terest,'' or  with  words  to  that  effect  (which  it  was  admitted  would  have  been 
sufficient,)  no  more  intelligence  would  have  been  conveyed  to  the  under- 
writer  on  the  face  of  the  policy  than  here ;  aqd  no  injury  could  ensue  to 
him  from  the  omission  of  the  averment  of  interest  contended  for:  because 
^if  the  policy  imported  an  interest,  the  plaintiff  wojald  be  bound  to  prove 
one  at  the  trial,  whether  expressly , averred  or  not;  and. if  it  did  not  so 
import,  then  such  averment  was  not  necessary :  •  neither  .  did  the  stat. 
19  Geo.  2,  impose  any  restraint  in  declaring  on  policies  on  foreign  ships. 
They  also  referred  to  many  precedents  of  declarations  before  the  statute :  and 
insisted  that  this  very  point  was  determined  in  Crawfurd  v.  Hunter(a),  where 
the  fourth  count  of  the  declaration  was  the  same  as  the  present ;  and  no  writ 
of  error  was  brought. 

In  reply,  it  was  observed,  that  in  Crawfurd  v.  Hunter  an  interest  was 
averred  in  the  first  count ;  and  the;  principal  question  beings.  Whether  the  plain- 
tiff had  an  insurable  interest,  it  was  not  thought  w^orth  while  to  prosecute  a 
writ  of  error  in  that  particular  action  merely  for  the  defect  of  the  fourtl^ 
count:  but  in  Crawfurd  v.  Lusignan^  on  the  same  policy,  (where  a  writ  of 
error  was  brought,)  the  plaintiff  only  took  his  judgment  on  the  counts  aver- 
ring an  interest. 

Curia  adv.  vult. 

Grose,  J.(^)  now  delivered  the  opinion  of  the  Court. — The  question  in  this 
case  is,  Whether  in  a  declaration  on  a  policy,  which  on  the  face  of  it  has  no 
words  to  shew  it  not  lo.be  an  interest  policy,  if  it  be  required  that,  the  plaintiff 
should  aver  an  interest  to  be  entitled  to  recover  ?  In  the  course  of  the'  argument, 
it  was  admitted  that  the  vessel,  being  foreign,  was  the  subject  of  insurance, 
whether  the  assured  had  an  interest  in  it  or  not :  and  it  does  not  seem  that  an 
underwriter  is  likely  to  suffer  any  inconvenience  from  that  not  beifig  express- 
ed in  the  policy  ;  inasmuch  as  at  the  time  of  the  fubscription,  he  may  be  in- 
formed, whether  the  ship  be  or  be  not  a  foreign  vessel ;  and  whether  the  as- 
sured have  an  interest  or  not :  and  if  he  have  such  interest,  the  underwriter 
will  be  entitled  to  all  the  advantages  arising  therefrom,  according  to  the 
case  of  Le  Pyper  v.  Farr,  2  Vern.  71.6,  whatever  may  be  the  form  of  the 
policy.  The  argument  for  the  defendant  turns  upon  a  criticism  on  the  word 
assuredy  and  upon  con6ning  that  word  to  its  original  and  proper  meaning,  and 
not  allowing  it  to  be  understood  in  a  looser  and  less  proper  sense,  which  it  has 
acquired.  That  the  word  asstired  may  be  understood  to  import  a  contract  to 
pay  a  certain  sum  on  the  happening  of  the  events  specified  in  a  policy,  without 
ady  regard  to  interest,  seems  to  follow  from  what  was  not  denied  bv  the  de- 
fendant's counsel,  viz.  That  the  plainiiff  might  have  recovered,  had  the  policy 
used  the  words  **  interest  or  no  interest ;"  in  which  case,  unless  a  sense  be  given 
to  the  word  assured  different  from  its  proper  meaning,  there  would  be  a  contra- 
diction in  terms  ;  for  it  would  be  a  contract  to  indemnify  a  man  against  risks,  by 
which,  on  the  face  of  the  instrument,  it  would  appear  he  could  not  be  damnified : 
and  to  n>ake  such  contract  intelligible,  the  words  "  interest  or  no  interesf*  must 
be  understood  as  pointing  out  that  the  word  assured  was  not  to  be  understood  in 
its  original  and  proper  sense.  In  making  the  stat  19  Geo.  2,  the  legislature 
must  have  understood  that  the  word  assured  had  an  improper  as  well  as  a 
proper  meaning,  by  its  prohibiting  assurances  "  interest  or  no  interest,"  which 

(a)  8  Term  Rep.  IS,  where  »li  the  cases  on  the  sobject  are  collected. 

(A)  Lord  ElUnbarcugh,  having  been  concerned  in  the  canse,  gave  no  opinion. 
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is  a  very  different  thing  from  an  insurance,  "  without  hir&er  proof  of  interest 
than  the  policy,"  which  is  also  ndentioned  in  the  statute :  for  the  latter  is  an 
admissi6n  of  interest  to  the  amount  of  the  policy,  and  is  consistent  with  the 
proper  sense  of  the  word  assured  ;  and  not  luce  an  assurance  without  interest, 
which  in  the  strict  sense  would  be  a  contradiction  in  terms.  The  stat.  14 
Geo.  3.  c.  48,  also  treats  the  word  insurance  as  having  this  less  proper  sense. 
Its  title  is  "  an  act'  for  regulating  insurances  on  lives,  any  for  prohibiting  such 
*<  insurances,  except  in  cases  where  persons  insuring  shall  have  an  interest  in 
*^  the  life  or  death  of  the  person  insured  :"  and  its  preamble  recites,  that  the 
making  insuran^ces  on  lives,  or  other  events,  toherein  the  insured  shall  have 
no  interest,  hath  introduced  a  mischievous  kind  of  gaming;  and  then  the  stat- 
ute enacts,  ihat  no  insurarice  shall  bcf  made  on  any  event  wherein  the  person 
on  whose  account  such  policies  shall  be  made  shall  have  no  interest.  Here 
the  legislature  treats  ijisurance  as  a  thing  which  may  exist  without  an  inter- 
est! but  if,  according  to  the  defendant's  arguitient,  that  could  not  be,  the  act 
should  have  been  against  wagering  under  the  form  or  pretence  of  insuring ; 
and  should  have  enacted,  that  no  agreement  of  the  parties  to  dispense  with 
the  proof  of  interest,  or  admission  of  interest,  if  it  could  be  shewn  not  to  ex- 
ist, should  enable  the  persons  so  contracting  to  recover.  In  Eoebuck  v.  Ham* 
merton,  Cowper,  737,  a  wager  was  laid  on  the  sex  of  the  Chevalier  D^Eon  ; 
and  the  form  of  the  contract  was  this :  in  consideration  of  thirty-five  guineas 
for  lOOZ.  received  of  Messrs.  Jioebuek  and  Vaughan,  we'  whose  names  are 
hereunto  subscribed,  do  severally  promise  to  pay  the  sums  of  money  which 
we  have  hereunto  subscribed,  on  the  following  condition,  viz^  in  case  the  Che- 
valier D'JEkm  should  hereafter  prove  to  be  a  female.  Valued  at  the  sum  in- 
sured, without  further  proof  of  interest  than  this  policy.  In  witness  whereof, 
we  the  assurers  have  subscribed  our  names.  And  it  was  contended,  that  the  stat. 

14  Geo.  3.  c.  48,  did  not  extend  to  that  case  :  that  it  was  no  policy :  that  the  sub- 
ject-matter was  not  capable  of  insurance :  that  the  nature  of  the  act,  and  not  the 
form  of  the  instrument,  ought  to  decide  :  and  that  it  was  a  mere  wager  reduced 
into  writing.  But  the  Court  held  it  within  the  act  as  a  policy  of  insurance.  If 
then  the  insurance  in  the  case  before  us  may  be  taken  to  be  an  insurance  without 
interest,  and  to  be  understoood  as  an  agreement  to  pay  the  sum  subscribed  in 
the  event  of  the  ship  being  lost  by  any  of  the  perils  insured  against,  the  non- 
averment  of  interest  can  at  most  lead  only  to  a  conclusion,  that  this  is  not  an 
interest  policy:  supposing  if  it  were  an  interest  policy,  an  averment  of  inter- 
est to  be  necessary :  and  the  plaintiff  will  be  entitled  to  recover,  as  the  assu- 
rer of  a  foreign  snip  having  no  interest  in  it.  But  if  it  be  an  interest  policy, 
the  precedents  referred  to  are,  we  think,  authorities  for  declaring  without  an 
averment  of  such  interest.  The  case  of  G&ring  v.  Sweeting,  in  Saunders, 
200,  was  a  policy  valued  at  300/.,  without  further  account  of  the  same  :  the 
effect  of  which  was  to  make  it  unnecessary  to  prove  the  amount  of  the  inter- 
est at  the  trial.  But  that  could  not,  according  to  any  rule  of  pleading,  dis- 
pense with  the  necessity  of  averring  an  interest,  if  without  such  averment 
there  could  be  no  breach  of  the  defendant's  undertaking;  which  is  the  objec- 
tion in  the  present  case.  Nor  could  the  allegation  of  an  offer  to  abandon  sup- 
ply the  want  of  the  averment ;  for  that  was  an  allegation  perfectly  immate- 
rial ;  it  need  not  have  been  proved  to  have  entitled  the  plaintiff  to  recover  an 
average  loss  ;  and  a  total  loss  might  have  been  recovered  without  it.  And 
though  the  plaintiff  offered  to  abandon  such  interest  as  he  had  ;  yet  inasmuch 
as  it  would  not  follow  from  thence  that  he  had  any  interest,  it  could  not  sup- 
ply the  want  of  an  allegation;  which,  according  to  the  argument  in  this  case, 

15  most  material  and  essential,  to  shew  a  breach  of  the  defendant's  contract ; 
for  want  of  which  a  verdict  would  hardly  have  helped ;  for  such  allegation 
would  have  been  proved  by  proof  of  a  paper  delivered  to  the  defendant, 
couched  in  the  terms  of  that  allegation,  without  any  proof  whatever  of  inte- 
rest.    It  maybe  inferred  from  the  offer  to  abandon  in  that  case,  that  it  was' a 
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policy  on  interest ;  notwithstanding  which  no  objection  was  taken  to  the  want 
of  the  averment,  now  insisted  on,  by  Saunders^  who,  for  acuteness  and  know- 
ledge of  pleading,  was  exceeded  by  no  one,  and  who  appears  dissatisfied  with 
the  determination  against  him.  It  is  therefore  as  a  precedent,  a  very  strong 
authority  in  favour  of  the  plaintiff.  Vidian  26,  is  another  declaration  on  a 
similar  policy  on  the  same  ship,  at  the  9ait  of  another  plaintiff,  in  the  same 
form.  Vidian  48,  is  an  insurance  on  the  ship  and  foods :  and  the  averment 
is,  that  the  plaintiff  was  possessed  of  part  of  the  ship  on  a  certain  day,  and 
that  afterwards  divers  goods  were  loaded  on  board  her,  with  which  she  sailed, 
and  that  those  goods  were  exchanged  for  others,  and  that  the  ship  was  taken 
with  those  last-mentioned  goods  :  but  it  contains  no  averment  that  those  goods 
were  the  plaintiff's,  or  that  he  loaded  them,  or  that  he  had  any  interest  in 
them ;  one^or  other  of  which  allegations,  according  to  the  argument  for  the 
defendant,  was  necessary  to  shew  that  the  plaintiff  was  damnified  by  the  loss 
of  the  goods,  and  to  entitle  him  to  recover  for  them.  Clif\.  77,  was  admitted 
to  be  a  precedent  in  favour  of  the  plaintiff.  As  to  Jeffrys  v.  Legendra,  that 
precedent  does  not  support  the  plaintiff's  case ;  for  upon  examii^ing  the  roll, 
It  appears  that  an  interest  is  averred  in  the  declaration,  and  found  by  the  spe- 
cial verdict  Subsequent  to  the  stat.  19  Geo.  2,  we  do  not  find  any  instance 
where,  in  cases  withm  that  statute,  an  interest  has  not  been  averred ;  which, 
from  its  universality,  compared  with  the  instances  before  the  statute  where  it 
has  not  been  done,  affords  some  inferenre,  that  without  such  averment,  a  poli- 
cy made  in  the  form  this  is,  is  n9t  necessarily  to  be  taken  to  be  an  interest 
policy ;  and  we  are  not  apprised  of  any  case  since  that  time,  except  Crato- 
jord  V.  Hunter,  where  the  policy  could  be  made  without  interest,  in  which, 
by  the  terms  of  the  policy,  the  assured  might  not  aver  4n  interest,  without 
subjecting  himself  to  a  greater  degree  of  proof  than  if  he  had  omitted  it. 
Such  was  the  case  of  TkdLuson  v.  Fletcher ,  Dougl.  301,  which  was  a  policy 
on  foreign  ships :  in  that  case  there  was  an  averment  of  interest ;  but  as  the 
policy  was  to  be  sufficient  proof  of  interest,  that  averment  would  be  proved 
without  going  a  step  further  than  would  have  been  necessary,  had  there  been 
no  such  averment :  and  therefore,  such  precedents  have  little  weight  in  deter- 
mining the  question.  In  Crawford  v.  Hunter,  the  fourth  count  of  the  dec- 
laration was  in  the  form  used  in  this  case,  and  was  holden  good  on  demun^r. 
Whatever  therefore  might  have  been  our  opinion,  if  we  were  now  called  upon 
to  put  a  construction  for  the  'first  time  on  this  instrument,  considered  perhaps 
in  Its  most  proper  signification  as  a  contraict  of  indemnity ;  yet  af^er  tne  pre- 
cedents I  have  alluded  to,  and  the  late  decision  on  demurrer,  until  that  judg- 
ment, if  it  be  wrong,  shaU  be  corrected  in  a  court  of  error,  we  think  its  au- 
thority should  rule  similar  cases.  And  if  the  underwriters  apprehend  any 
inconvenience  from  the  assured  being  entitled  to  recover  on  a  policy  without 
averring  an  interest,  which  does  not  oy  the  terms  of  it  profess  to  be  without 
interest,  they  may  easily  obviate  such  inconvenience  by  adding  to  the  policy 
the  words  "  on  interest."  We  are  therefore  of  opinion,  that  in  the  present 
case  judgment  must  be  given  for  the  plaintiff.  And  I  will  add»  that  Lord 
Ktn^on,  who  was  present  at  the  first  argument  of  this  case,  was  strongly  of 
the  same  opinion(l)(2). 

Judgment  for  the  Plaintiff. 
-  •■ 

(1)  Vida  CUndining  4-  al.  v.  Church,  3  QainM,  141. 

(2)  [See  npoft  this  point  2  Plull.  on  Ibi.  (2d  edit.)  p.  620  to  625.— W] 
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Cobke  and  Others,  Executors,  Slc.  v.  Lucas. 

2Eart,895.    May  8 !»  1802. 

Where  the  plaintiffR  raed  ai  execntorg  in  covenant  againsit  the  lewor  of  th^ir  teatator,  for  not 
pmviding  timber  for  the  repair  of  the  demited  pretiiiaes,  upon  a  demand  mod^  hy  the  plain- 
tiflfri  after  the  death  of  their  teatator;  held  that  they  were  not  Kuble  to  pay  the  oneta  of  a 
jadgment  aa  in  case  of  a  non-anit,  inaamach  as  though  (he  breach  happened  in  their  eWB 
tiuae,  they  coold  only  declare  aa  ezecnion  opon  the  contract  made  with  their  teatator. 

THE  plaintifis  declared  in  covenant  as  executors  of  J.  C.  against  the  de- 
fendant as  assignee  of  S.  L.  deceased,  upon  an  indenture  executed  by  the 
testator  and  S.  L.  whereby  the  latter  leased  to  the  former  a  messuage,  malt- 
house,  and  certain  closes  of  land, for  21  years,  at  a  certain  rent,  and  wherein 
the  testator  covenanted  for  himself,  his  executors,  Arc.  tp  keep  the  premises 
in  repair  during  the  term,  and  the  said  S.  L.  covenanted  to  provide  the  testa- 
tor, nis  executors,  &c.  with  sufficient  timber,  &c.  for  that  purpose.  The 
declaration  further  alleged  the  entry  and  possession  of  the  testator, 
the  estate^  of  S,  L.  in  the  reversion  vesting  in  the  defendant  by  as- 
siffnraent,  the  subsequent  death  of  the  testator  (having  first  made  his 
will'  and  appointed  the  plaintiff's  his  executors),  and  that  on  his  death 
the  plaintiflTs  proved  the  will,  &c.  by  virtue  whereof  thev  afterwards 
entered  into  the  said  demised  premises,  and  became  and  siifl  were'  pos- 
sessed thereof  for  the  resid^iie  of  the  term  ;  and  that  after  they  so  became  pos- 
sessed, &;(.*.  and  after  the  reversion  vested  in  the  defendant;  the  said  messuage, 
&c.  requiring  repairs  of  timber,  &c.  they  srave  notice  to  the  defendant  to  pro- 
vide the  same  for  the  repairs,  and  were  willing  to  have  repaired  the  premises, 
but  that  the  defendant  would  not  provide  them  with  sufficient  limber,  &c.  but 
neglected  jind  refused  so  to  do,  contrary  to  the  said  indenture  and  covenant,  Sec, 
To  the  damage,  &c.  concluding  with  a  profert  of  the  letters  testamentary.  Plea, 
non  est  factum,  ^ 

After  judgment  as  in  case  of  a  nonsuit  pursuant  to  the  statute(a);  the  Mas- 
ter having  declined  taxing  the  defendant  his  costs  of  nonsuit,  upon  the  ground 
tl»t  the  plaintiffs  as  executors  were  not  liable  ; 

Abbott  and  Hovell,  on  a  former  day,  moved  that  the  Master  might  be  di- 
rected to  tax  the  defendant  his  costs.  They  referred  to  Goldthwayte  et  Uxcr, 
Executrix  v.  Petrie,  6  Term  Rep.  234,  where  the  general  rule  was  taken  to 
be,  that  if  the' cause  Df  action  arise  after- the  testator's  death,  the  executor 
fkiling  shall  pay  costs.  There  money  of  the  testator  was  received  by  the  de- 
fendant in  the  lime  of  the  executrix ;  and  after  a  verdict  for  the  defendant  in 
an  action  for  money  had  and  received  he  was  holden  entitled  to  his  costs  : 
and  yet  the  effects,  if  recovered,  would  have  been  assets  in  the  hands  of  the 
executrix.  So  in  BoUard  v.  Spencer,  7  Term  Rep.  368,  in  trover,  where  the 
conversion  was  in  the  time  of  the  administratrix.  But  in  Wilton  v.  Hamil- 
ton,  1  Bos.  &  Pull.  445,  where  an  executrix  sued  upon  a  policy  made  to  the 
testator,  for  a  loss  happening  in  his  time,  she  was  holden  to  be  exempt  from 
the  costs  of  a  nonsuit;  because,  as  Eyre,  C.  J.  said,  she  Could  only  bring  the 
action  in  right  of  her  testator.  The  only  case  which  seems  to  carry  the  ex- 
emption further  is  Tattcrsall  v.  Groote^  2  Bos.  &  Pull.  253 :  there  indeed 
the  administratrix,  who  declared  in  covenant,  assigned  a  breach  subsequent 
to  the  death  of  her  intestate,  and  yet  was  holden  not  liable  to  the  costs  of  a 
judgment  against  her  on  demurrer.  But  that,  as  appears  by  a  former  part  of 
the  same  book,  1  Bos.  &  Pull.   131.  S.  C.  on  another  point,  was  an  action 

(a)  The  qneation  of  coeta  waa  conaidered  in  the  argument  to  be  the  aame  in  thb  caae  aa 
if  it  had  ariMo  on  a  noiiaiiit  Bed  vide  4  Borr.  1928.  Viie  H&wird,  Eiecotor,  v.  Rad-^ 
hum,  Bamea,  180. 
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of  covenant  on  an  indenture  of  partnership  between  the  defendant  and  the 
intestate,  wherein  it  was  agreed  on  a  dissolution  of  the'  partnership  to  submit 
all  matters  in  diHTereace  relating  thereto  to  arbitration,  and  the  breach  assign- 
ed was  the  non-appointment  of  an  arbitrator  by  the  defendant  after  the  intes- 
tate's death.  The  ground  of  that  determination  was,  that  the  plaintiff  could 
not  have  sued  in  any  other  right  than  by  naming  herself  administratrix,  and 
shewing  the  covenant  made  by  the  intestate  and  the  defendant.  But  here 
the  plaintifis  might  have  declared  as  assignees  of  the  termor,  which  they  are 
in  law ;  in  the  same  manner  as  one  who  is  in  as  heir  may  sue  as  assignee  of 
his  ancestor  upon  a  covenant  running  with  the  kind.  Deridey  v..  Custance, 
4  Term  Rep.  75. 

Gaselee,  contra,  shewed  cause  in  the  first  instance,  and  relied  principally  on 
Tattersall  v.  Groote,  where  all  the  cases  were  collected  and  considered,  and 
which  established  the  principle,  that  if  the  executor  can  only  sue  upoq  the 
special  coatract  made  with  the  testator,  he  is  not  liable  to  costii  if  he  fail. 
Thai  he  contended  was  the  case  here  :  and  that  the  plaintifis  could  not  de- 
clare as  assignees,  because  they  could  not  be  such  in  their  own  right,«fit  least 
till  all  the  testator's  debt?  were  paid :  neither  would  it  have  been  sufficient  for 
them  so  to  have  declared  in  this  case ;  for  though  that  may  be  sometimes 
done,  as  against  a  defendant  in  possession^  to  charge  him,  the  plaintiff  not 
knowing  by  what  title  such  possession  may  be  claimed :  yet  a  plaintiff  must 
always  be  taken  to  be  cognizant  of  his  own  title,  and  is  bound  to  shew  it  in 
these  cases :  here  then  thd  plaintiffs  were  bound  to  declare  as  executors,  and 
to  make  aprofert  of  the  letters  testamentary;  and  therefore  the  stat.  23  H.  8. 
c.  15,  which- gives  costs  to  a  defendant  on  a  nonsuit,  being  confined  to  actions 
of  covenant  on  contracts  made  with  tie  plaintiffs,  does  not  apply. 

)  Curia  adv.  vuU, 

Gbose,  J.  now  delivered  the  opinion  of  the  court.  (Lord  EUeriborought 
G.  J.  having  been  absent  when  the  case  was  argued).  This  was  an  applica- 
tion for  the  master  to  tax  the  defendant  his  costs  on  judgment  as  in  case  of  a 
nonsuit^  in  an  action  of  covenant  brought  by  the  plaintiffs,  as  executora  o^ 
Simon  Cook,  against  the  defendant,  on  his  covenant  to  furnish  9iaterials  for 
the  reparation  of  certain  premises  demised -by  the  defendant :  and  the  breach 
of  covenant  assigned  is  in  not  furnishing  the  plaintiffs,  the  executors  of  the 
lessee,  with  those  materials,  on  a  demand  made  subsuquent  to  the  lessee's 
death.  This  case  was  attempted  to  be  distinguished  from  that  of  Tattefsal 
V.  Groote,  2  Bos.  dc  Pull.  255,  which  is  the  last  case  on  tha  subject^  and  in 
which  all  the  prior  cases  are  considered  ;  by  saying,  that  in  this  case  the 
plaintiffs  might  have  declared  as  assignees* of  the  demised  premises  ;  and  that 
as  it  was  not  neccessary  to  style  themselves  executors,  they  shall  not  by  so 
doing  protect  themselves  from  the  payment  of  costs.  But  we  do  hot  think  that 
distinction  is  supported  by  the  cases  on.  which  the  argument  of  the  defen- 
dant's counsel  is  founded  ;  for  they  are  cases  in  which  the  plaintiffs  did  in  no 
respect  entitle  themselves  to  maintain  their  actions  in  consequence  of  their 
representative  character ;  but  would  have  b^n  entitled  to  recover  had  that 
description  of  themselves  been  omitted  in  the  declaration  ;  and  though  t&ey 
had.made^no  profert  of  any  probate  or  letters  of  administration :  but  if  those 
matters  had  been  omitted  here,  the  plaintifi's  declaration  would  have  been 
demurrable :  but  with  those  circumstances  they  shew  on  the  face  of  the  plead- 
ing a  perfect  right  to  maintain  this  action,  as  the  personal  representatives  of 
the  lessee,  for  a  breach  of  a  contract  made  with  their  testator,  and  not  with 
themselves.  We,  therefore,  are  of  opinion  that  this  case  falls  within  the  rule 
of  Tattersal  v.  Groote  ;  and  that  the  Master  did  right  in  not  taxing  the  de- 
fendant his  costs(l). 

(1)  Vide  BoUiiy.  amiih,  10  Eait,  2M,  and  th«  aditor'i  dM  ihumo. 
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Moss  and  Others,   Assignees  of  Kirkpatrick,  a  Bankrupt, 

V.  Chamock. 

2EBit,S99.    May  81,  1802. 

If  a  tradar  bacoma  a  banknipt  batwaan  tha  tima  of  aiacnting  a  bill  of  aala  of  a  tbip  at  aaa 
to  tha  defendant,  and  tha  tfana  of  iha  defendaot'a  comply iog  with  the  reqniaitea  of  the 
Kfifltry  acto  of  the  26  Gea  8.  c.  60,  and  84  6.  8.  c.  68.  a.  16,  though  anch  raqobitea 
were  completed  after  the  act  of  bankruptcy^  and  before  the  actkni  broaght,  the  property 
doea  not  paaa,  but  the  aaajgneaa  of  the  banknipt  may  recover  the  poaacaaion  of  auch  ahip 
in  trover. 

IN  troTer  for  iKe  ship  Mary  Ann,  it  appeared  in  evidence  at  the  trial,  at  the 
sittinffs  at  Guildhall  before  Le  Blanc,  J.  that  the  banknipt  residing  at  Liver- 
pool,  being  greatly  indebted  to  the  defendant  before  his  baYikruptcy^  and  being 
possessed  of  two  third-parts  of  the  ship  in  question,  on  the  23d  of  August 
1900,  executed  a  bill  t>f  sale  of  the  same,  (the  ship  being  then  at  sea,)  to  the 
defendant,«who  was  resident  in  London,  as  a  security  for  the  debt  then  due, 
and  for  further  advances,  and  transmitted  the  same  to  him,  with  a  letter  dated 
the  27th  of  the  same  month,  in  which  he  requested  the  defendant  to  hold  the 
assignment  till  he  (Kirkpatriek)  might  want  it.  The  defendant  wrote  in  an- 
swer, on  the  12th  September,  that  he  had  examined  the  assignment,  which  he 
thought  was  no  security  to  him  at  all,  being  void  of  the  regular  forms  pre- 
scribed by  the  act  of  parliament  (meaning  the  registry  act  after  mentioned) ; 
and  therefore,  that  he  should  return  it  XoKirkpai'nck,  The  instrument,  how- 
ever, was  not  returned.  But  the  bankrupt  having  communicated  with  the  at- 
torney who  had  prepared  it,  and  obtained  advice  from  faim  what  further  steps 
were  proper  to  be  tiucen  by  the  defendant  in  order  to  perfect  his  title  to  the 
ship,  by  pursuing  the  requisitions  of  the  registry  act,  in  the  instance  of  a 
vessel  at  sea,  wrote  to  the  defendant  to  advise  him  of  the  same :  in  answer  to 
which,  the  defendant,  by  letter  dated  19th  September,  observed  that  the  Ex- 
planation respecting  the  Wurity  on  the  ship  had  not  at  all  relieved  his  mind 
on  the  subject.  And  again  by  letter  of  the  12th  November  1800,  the  defend- 
ant wrote  to  Kirkpatriek,  that  as  the  Mary  Ann  had  sailed  from  Hamburgh, 
he  supposed  that  Kirkpatrtck  had  taken  care  to  get  her  insured  ;  adding,  that 
if  he  wished  to  have  the  assignment  back  again,  which  he  (Kirkpatriek)  had 
made  to  him  (the  defendant),  he  would  send  it,  or  deliver  it  over  to  whom 
Kirkpatriek  pleased.  And  it  was  not  till  the  15th  of  November  that  the  de- 
fendant consented  to  accept  of  the  assignment,  threatening  the  bankrupt  at 
the  same  time  with  legal  process  in  order  to  compel  a  further  security  for  his 
demand.  On  the  19th  of  November,  Kirkpatriek  committed  an  act  of  bank- 
ruptcy. It  further  appeared,  that  the  bankrupt,  when  he  executed  and  trans- 
mitted the  assignment  of  his  two  third-shares  in  the  ship  to  the  defendant, 
did  not  deliver  up  possession  of  theoriginal  bill  of  sale  of  the  same  shares  to 
himself,  but  the  same  continued^in  his  custody  till  after  the  bankruptcy  when 
it  was  found  in  his  chest  by  the  assignees  under  the  commission.  The  ship 
was  at  sea,  or  in  the  river  Number,  in  the  course  of  her  voyage  outwards  to 
Hamburgh  and  Nonoay,  when  the  assignment  was  executed  and  delivered  to 
the  defendant,  and  did  not  return  to  the  port  of  Liverpool,  where  she  was  re- 
gistered, till  the  7th  of  March  1801.  None  of  the  requisites  of  the  registry 
acts  26  Geo.  3.  c.  60,  and  34  Geo.  3.  c.  68,  s.  16,  made  necessary  in  the  cafse 
of  a  transfer  of  property  in  a  ship  at  sea,  were  complied  with  by  the  defen- 
dant until  the  5th  of  December  1800,  when  all  that  could  then  be  done  were 
performed,  and  the  remainder  on  the  arrival  of  the  ship  in  port. 

It  was  insisted  at  the  trial,  that  the  bankruptcy  having  intervened  between 
the  original  assignment  by  the  bankrupt  to  the  defendant,  and  the  5th  of  De- 
cember, when  the  requisites  of  the  registry  acts  were  complied  with,  no  pro- 
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perty  passed  from  the  bankrupt  prior  to  the  period  when  by  law  he  was  di- 
vested of  the  power  of  transferring  it ;  and  lie  EUmCy  J.  being  of  that  opinion, 
directed  the  jury  accordingly,  who  found  a  verdict  for  the  plaintiffs. 

A  rule  nisi  was  obtained  in  Easter  term  last  for  setting  aside  the  verdict 
and  having  a  new  trial ;  against  which  Park^  Holroyd,  and  lAttledtde^  shew- 
ed cause  in  this  term;  and  Erskiruy  Gibbs^  and  GUeSy  were  heard  iii  support 
of  it.  It  is  unnecessary  to  detail  the  arguments,  as  they  are  particularly  no- 
ticed in  the  judgment  of  the  Court 

The  Court  took  time  to  consider  the  case ;  .and  now 

Lawrence,  J.  delivered  the  opinion  of  Le  Blanc,  J.  and  himself;  observing 
first,  that  if  they  had  had  any  doubt  they  would  have  bad  the  case  argued  again, 
as  Mr.  Justice  Grose  was  not>  present  in  court  when  it  was  argued. — This  was 
an  action  of  trover  for  a  ship,  brought  by  the  plaintiffs,  assignees  of  Kir^^pat' 
rick  a  bankrupt,  against  the  defendant,  who  claimed  two  third-parts  of  ;it  as 
the  vendee  of  Kirkpatrick  before  his  bankruptcy.  The  facts  of  the  case  are 
shortly  these  :  Kirkpatrick,  being  indebted  to  the  defendant  in  more  than  the 
value  of  his  share  of  the  ship,  in  August  made  a  bill  of  sale  thereof  to  the 
'  defendant,  and  sent  it  to. him  ;  but  the  defendant  declined  accepting  it  till  the 
16lh  of  November  1800;  and  on  the  19th,  Kirkpatrick  became  a  bankrupt. 
On  the  5th  of  December,  and  not  before,  the  requisites  of  the  stat.  34  Geo.  3. 
c.  68.  s.  16,  in  respect  of  the  transfer  of  ships  not  in  port  were  complied  with ; 
and  within  ten  days  after  the  return  of  the  ship  to  port,  an  indorsement  was 
regularly  made  on  the  certificate  of  the  registry,  and  the  other  requisites  of 
the  act  complied  with ;  but  »t  the  time  of  the  bankruptcy,  the  bill  of  sale  of 
two  thirds  of  the  ship  from  Swainstone  and  Crookendale,  the  former  owners, 
remained  in  the  possession  of  Kirkpatrick.  The  jury  having  found  for  the 
plaintiffs,  and  a  new  trial  having  been  moved  for,  it  has  been  resisted  on  two 
grounds';  fii^t,  that  the  plaintiffs  are  entitled  to  recover,  under  the  stat.  21  Jac. 
1.  c.  19,  because  the  bill  of  sale  from  Swainstone  and  Crookendale  remained 
-with  Kirkpatrick,  Secondly,  becatuse  the  requisites  of  the  stat.  34  Geo.  3. 
c.  68,  not  having  been  complied  with  before  the  bankruptcy,  the  sale  was  not 
complete  at  that  time.  In  answer  to  which  it  has  been  said  by  the  defendant's 
counsel,  that  since  the  stat.  26  Geo.  3.  t.  60,  and  34  Geo.  3.  c.  68.  s.  16, 
which  provide  for  a  notorious  transfer  of  property  in  ships,  the  non-delivery 
of  the  grand  bill  of  sale  will  not  vitiate  the  transfer  of  a  ship,  as  that  can  he 
no  longer  any  badge  of  fraud.  And  as  to  the  last  objection  ;  that  as  the  re- 
quisites of  the  stat.  34  Geo.  3,  were  complied  with  within  a  reasonable  time 
after  the  execution  of  the  instrument  of  sale,  that  will  by  relation  make  the 
sale  complete  from  the^l5th  of  November,  a  time  before  the  bankruptcy.  As 
my  brother  Le  Blanc  and  myself  are  of  opinion  with  the  plaintifis  on  the 
second  objection,  it  is  not  necessary  for  us  to  say  any  thing  on  the  first ;  but 
thus  much  may  be  observed,  that  if  we  look  at  the  prevention  of  fraud,  the  ne- 
cessity of  the  quickest  compliance  with  the  requisites  of  the  stat.  34  Geo.  3, 
is  obvious ;  for  if  they  were  delayed,  and  the  grand  b^ll  of  sale  or  other  mu- 
niment might  remam  with  the  vendor,  a  door  would  be  opened  to  the  greatest 
frauds,  from  the  reliance  men  would  .place  on  the  possession  of  such  bill  of 
sale,  when  no  evidence  of  any  transfer  from  the  possessor  could  be  found  on 
searching  the  registry. 

As  to  the  second  objection  ;  one  of  the  great  objects  of  the  stats.  26  &  34 
Greo.  3,  was  to  prevent  foreigners  being  concerned  in  British  ships,  without 
being  subject  to  the  disadvantages  belonging  to  that  character:  and  [as  the 
most  efiectual  means  of  coming  at  an  immediate  knowledge  of  such  transfer] 
.  has  made  the  validity  of  the  transfer  of  every  ship  or  vessel,  with  a  very,  few 
exceptions,  depend  upon  the  compliance  with  certain  circumstances  which 
must  convey  to  the  public  the  fullest  information  on  that  subject.  The  words 
of  the  stat.  34  Geo.  3.  c.  68.  s.  16,  as  they  respect  the  case  before  us,  aie  : 
*<  that  if  any  ship  or  vessel  shall  be  absent  from  the  port  to  which  she  belongs 
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when  any  altemtion  in  the  property  thereof  shall  be  made,  so  that  an  indorse- 
ment or  certificate  cannot  be  immediately  made,  a  copy  of  the  bill  of  sale  shall 
be  delivered  [to  the  person  authorized  to  make  registry,  who  is  to  do  certain 
things  directed  by  the  act],  and  witbii^  ten  days  after  such  ship  or  vessel  shall 
return  to  the  port  to  which  Ae  belongs,  an  indorsment  shall  be  made,  and  a 
copy  of  it  delivered  in  manner  befor6  mentioned ;  otherwise  such  bill  of  sale, 
or  contract  or  agreement  for  sale,  shall  be  utterly  null  and  void  to  all  intentt 
and  purposes  whatsoever"  Such  being  the  words  of  the  act,,  the  public  will 
be  most  efiectually  served  by  holding,  that  no  interest  shall  pass  from  any 
owner  in  British  ships  to  any  6t^er,  until  the  public  has  that  information  which 
is  so  essential  to  its  commercial  welfare :  and  the  objects  of  the  parties  to 
such  contract  will  be  best  consulted  by  allowing  the  Iwigest  time  to  comply 
with  the  requisites  of  the  act,  so  as  that,  which  was  meant  to  operate  as  a  certain 
means  of  compelling  men  to  give  that  information,  be  not  destroyed  or  weak- 
.  ened.  And  this  will  be  done  by  construing  the  statute  as  enacting,  that  no 
bill  of  sale  or  other  such  instrument  shall  have  any  operatiop  or  eflect,  until 
the  requisites  imposed  on  the  parties  to  the  sale  are  complied  with  ;  and  by  not 
allowing  any  relation  to  hold  good,  so  as  to  make  the  conveyance  effectual  from 
any  antecedent  time.  By  such  construction  the  parties  to  the  contract  will 
be  most  strongly  called  on  to  comply- immediately  with  the  requisites  of  the 
act;  which  not  only  from  its  general  scope,  but  from  the  words  of  it,  it  is 
evident  were  intended  to  be  done  without  delay.  And  the  purchaser  will  not 
lose  the  bene6t  of  his  contract,  if  at  any  time  he  comply  with  the  requisites 
before  the  rights  of  others  intervene.  But  jf  this  act  jvere  to  be  considered 
as  giving  an  indefinite  time  for  the  compliance  with  its  requisites,  it  would 
enable  a  transfer  of  property  to  be  made  to  foreigners,  who  might  remain  con- 
cealed owners  until  the  return  of  the  vessel  to  her  port,' which  might  not  be 
for  a  great  length  of  time.  Or  if  the  act  is  to  be  understood  as  allowing  a 
certain  reasonable  *time  for  complying  v/ith  the  requisites  after  the  execution 
of  the  bill  or  other  contract  of  sale,  and  by  any  inadvertence  that  time  should 
be  exceeded,' [as.  to  the  extent  of  which  there  may  be  very  difierent  opinions] 
the  consequence  would  be,  that  the  sale  would  be  forever  pull  and  void,  how- 
ever great  the  damage  might  be  to  the  purchaser. 

This  case  has  been  compared  to  the  cases  of  enrolments  of  bargains  and 
sales  under  the  statute  27  H.  8.;  according  to  the  construction  of  which  stat- 
ute, if  the  deeds  be  enrolled  within  the  six  months  the  estate  will  pass.  But 
the  words  of  the  two  statutes  are  very  difierenC ;  the  statute  of  H.'^.  enacts, 
that  no  manors,  lands,  &c.  shall  pass  or  change,  where  any  estate  of  freehold 
shall  be  made  by  any  bargain  and  sale,  except  the  same  be  by  writing  indent- 
ed, sealed,  and  enrolled  within  six  months  next  after  the  da^e  of  the  indenture. 
But  the  statute  of  Geo.  3,  on  the  construction  of  which  we  arc  now  deriding, 
enacts  certain  things  to  be  done,  otherwise  the  bill  of  sale  shall  be  utterly  null 
and  void  to  all  intents  and  purposes  :  which  words  are  most  materially  differ- 
ent from  those  in  the  statute  of  enrolment.  And  we  are  not  aware  of  any 
authority  to  shew,  that  if  a  statute  direct  certain  things  to  be  done  to  give  ef- 
fect to  an  instrument,  without  limiting  a  time  for  doing  it,  that  such  statute  is 
to  be  construed  as  if  it  had  said,  that  it  shall  be  sufficient  if  the  thing  be  done 
within  a  reasonable  time ;  instead  of  understanding  the  statute  as  enacting, 
that  the  instrument  shall  have  no  operation  or  effect  until  what  the  statote.-re- 
quires  shall  have  been  complied  .with.  For  these  reasons,  my  brother  Le 
Blanc  and  myself  are  of  opinion  there  should  not  in  this  case  be  a  new 
trial(l).  Rulje  discharged. 

(l)r  Vide  Bloxam  ^  al,  v.  Hubbard^  6  Eait,  407.    Hayion  ^  al,  v.  Jackion,  8  East,  511. 
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Dimsdale  v.  Nielson. 

2Eait,406.    Maj  81,  1802. 

lo  a  eoontry  cante,  if  the  defendant  put  in  special  baiT  in  time,  he  may  plead  in  abatement, 
though  the  bail  be  not  perfected  till  after  the  four  day8»  if  they  be  ultimately  perfected 
wttbm  the  time  allowed  by  the  practice  of  the  court 

RULE  to  shew  cause  why  inlerldcutory  judgment,  signed  by  the  plaintiff, 
should  not  be  set  aside  with  costs  for  irregularity,  and  proceedings  stayed,  &c. 

The  defendant  was  arrested  at  Liverpool  on  the  15th  of  May  instant,  on  a 
testatum  special  capias  issued  t&e  11th,  returnable  in  one  month  frdm  Easter 
(being  Sunday  16tn  May)  ;  to  which  the  defendant  put  in  special  bail  before 
a  commissioner  at  Liverpool  on  the  17th  May,  who  then  justified  by  affidavit. 
On  the  same  day  the  ^plaintiff  filed  a  declaration  conditionally,  and  served 
notice  thereof  on  the  defendant  at  Liverpool^  and  gave  him  a  rule  to  plead 
thereto  at  the  same  time.  The  bail-piece  was  allowed  and  filed  with  the  fila- 
cer, and  notice  thereof,  with  a  copy  of  the  affidavit  of  the  bail,  was  given  to 
the  plaintiflT's  attorney  on  the  20tn  of  Ma^;  find  on  the  same  day  the  defend- 
ant^ filed  a  plea  in  abatement  Notice  of  exception  to  the  bail  was  given  on 
the  21st ;  in  consequence  of  which  notice  of  justification  of  the  said  bail  by 
affidavit  was  given  for  the  25th,  when  the  bail  did  accordingly  justify  in*  court. 
Notwithstanding  which  the  plaintiflT's  attorney  demanded  a  plea  on  the  26th, 
and  afterwards  signed  judgment  for  want  of  it,  and  gave  notice  of  a  writ  of 
inquiry. 

Litthdale,  in  support  of  the  rule,  observed,  that  by  the  practice,  1  Tidd. 
134,  the  plaintifllV  in  a  country  cause,  has  twenty  days  to  except  to  the  bail, 
before  which  the  defendant  cannot  perfect  them ;  and  therefore,  if  the  defend- 
ant were  not  to  be  considered  as  sufficiently  in  court  before  the  perfecting  his 
bail,  so  as  to  be  entitled  to  plead  in  abatement,  defendants  in  the  county  roust 
be  altogether  excluded  from  pleading  in  abaten^ent,  if  the  plaintiff  choose  to 
except  to  the  bail ;  although  it  may  afterwards  appear  that  proper  bail  had 
been  put  in  in  time. 

/  Scarlett,  contra,  relied  on  Venn  v.  Calvert,  4  Term  Rep.  578,  where  a  pleft 
filed  before  the  bail  were  perfected  was  holden  a  nullity,  although  they  after- 
wards justified  ;  and  therefore  the  plaintiff  was  entitled  to  sign  judgment  as 
for  ^"ant  of  a  plea,  the  bail  not  having  justified  till  after  the  time  of  pleading 
was  out. 

Lord  Ellenborottgh,  C.  J.  The  defendant  appears  to  me  to  be  in  court 
after  he  has  put  in  bail,  unless  it  turn  out  that  the  bail  on  exception  taken  are 
afterwards  set  aside.  But  if  the  bail  are  ultimately  accepted,  the  defendant 
has  done  every  thing  which  it  was  in  his  power  to  do,  and  therefore  ought 
Bot  to  be  deprived  of  any  benefit  which  the  law  gives  him. 

Lawrence,  J.  observed,  that  in  the  case  of  Venn  v.  Calvert  the  plea  must 
have  been  a  plea  in  bar,  pleaded  after  the  bail  had  been  excepted  to,  and  it 
would  be  impossible,  if  the  plaintiff  delivered  his  declaration  conditionally, 
and  delayed  excepting  for  four  days,  that  a  defendant  could  ever  plead  m 
abatement ;  as  by  the  rules  of  the  Court  he  must  plead  in  abatement  within 
thattime(l). 

Per  Cnriam,  Rule  absolute. 

n )  to  a  note  to  Binm  v.  Morgan,  11  Eait  412,  it  ia  laid,  that  the  laiiie  point  waa  ruled, 
on  the  authority  of  thii  oaae,  b  Holland  v.  8lad€n,M,  47  Geo.  8  B.  R.  which  waa  a  town 
canae. 
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Wildey  v.  Thornton. 

2  Eait»  409.  June  19,  1802. 


An  aflMavit  to  bold  to  bail  for  «  certain  anm  for  the  breach  of  an  agreement  mnat  abew  that 
the  ram  ta  itipolated  damagea,  and  not  merely  a  penalty :  atating  thatth?  de'eodant  bonod 
himaelf  in  a  certain  anm  to,  perform  a  certain  agreement,  and- that  he  had  neglected  and  re- 
foaed  to  perform  hia  part  b  not  aofficient 

THE  defendant  .was  holden  to  bail  on  an  affidavit  stating  that  he  was  "  in- 
debted to  the  plaintiff  in  601,  upon  and  by  virtue  of  a  certain  agreement  dated 
30th  November  1801,  under  the  hands  of  (the  parties)  whereby  each  of  them 
bound  himself  unto  the  other  in  the  said  sum  of  50/.  for  the  true  performaace 
of  the  said  agreement ;  and  which  agreement  the  said  defendant  hath  neglect- 
ed and  refused  to  perform  on  his  part,"  &c. 

Reader  moved  that  the  defendant  might  be  discharged  out  of  custody  on 
filing  common  bail,  on  the  insufficiency  of  the  affidavit  in  not  stating  what  the 
agreement  was,  or  the  breach  of  it ;  so  that  the  Court  could  not  know  whether 
the  50Z.  were  stipulated  damages  or  a  penalty ;  for  the  former  of  which  only 
the  defendant  could  be  holden  to  special  bail.  He  cited  Salk.  100.  Anonym., 
Whitfield  V.  Whitfield,  Barnes,  109,  qto.  Archer  v.  EUard,  Sayer  109,  and 
Brookes  v.  Friend  therein  cited,  Stinton  v.  Hughes,  6  Term  Kep.  13,  and 
Haffield  v.  Linguardj  Ibid.  217,  and  observed,  that  since  the  stat.  8  &  9  W. 
3.  c.  11.  s.  8,  the  penalty  was  not  to  be  considered  as  the  debt  even  at  law ; 
for  execution  could  not  be  taken  out  for  it,  but  the  real  damages  must  be  as- 
sessed by  the  jury. 

Espinasse  shewed  cause  in  the  first  instance,  and  contended,  that  the  50/. 
for' which  the  defendant  had  been  holden  to  bail  appearad  to  be  stipulated  dam- 
ages, and  not  a  penal  sum :  and  here  it  Was  stated  that  the  agreement  had 
been  broken :  ^hich  distinguished  this  case  from  Stinton  v.  Hughes, 

Lord  Ellenborough,  C.  J.  The  rule  is  clear  that  for  stipulated  damages 
the  defendant  may  be  holden  to  bail ;  but  not  for  a  penalty.  But  the  objec- 
tion here  is,  that  it  does  not  appear  on  the  face  of  the  affidavit  to  be  a  case  of 
stipulated  damasks :  it  is  not  stated  what  the  agreement  was,  nor  in  what  re* 
spect  it  was  broken. 

Per  Curiam,  Rule  absolute. 
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The  King  v.  Palmer. 

2  Eait,  411.  Jane  11,  1802. 

The  Conn  directed  the  sheriflT  to  refand  hii  poondiige  which  he  had  retained  ont  of  moBej 
levied  upon  an  aUHchnient  for  non-pivmeot  of  money  ;  there  being  no  practice  to  warrant 
it  ;  and  referred  hiui  to  hi«  action  if  he  were  enppoied  to  have  a  ri^ht  to  it  under  the  atat. 
22  H.  6.  0.  9. 

AN  attachment  had  issued  against  an  attorqey  for  non-pa3rment  of  money 
recovered  by  him  for  bis  clients ;  under  which  the  sheriflfof  the  city  of  Pfbr- 
cester  had  levied  the  sum  due  upon  the  attachment,  out  of  which  he  claimed 
to  retain  for  his  poundage  :  whereupon 

Gurney  moved  in  the  last  term,  that  the  said  sheriflT should  pay  over  to  the 
Dlaintifis  in  the  cause  or  their  attorney  71.  15j.  (being  the  sum  retained  by  him 
tor  his  poundage  on  the  levy  under  the  attachment,)  together  with  the  costs  of 
the  application.  He  relied  on  the  claim  being  unprecedented  in  the  instance 
of  an  attachment,  which  was  a  criminal  proceeding,  and  not  included  in  the 
Stat.  29  Eliz.  c.  4,  which  only  authorises  sherifis  to  take  poundage  in  levying 
under  any  extent  or  execution. 

WigUy^  contra,  contended  that  the  sherifT  was  entitled  to  his  poundage 
on  executing  an  attachment  for  non-payment  of  money,  that  being  in 
the  nature  of  a  civil  remedy.-  So  one  in  custody  upon  an  attachment  for 
non-payment  of  costs,  R.  v.  Stokesy  Cowp.  136,  under  stat.  5  &  6  W.  & 
M.  c.  11.  s.  3,  was  holden  entitled  to  be  discharged  under  the  Lord's  Act 
And  one  convicted  in  a  penalty  under  the  Lotteiry  Act,  R.  v.  Myers^  1  Term 
Rep.  265,  was  deemed  privileged  from  arrest  on  a  Sunday.  Jt  was  there 
said  by  Bailer,  J.  to  have  been  settled  of  late  years,  (hat  an  attachme,nt  for 
non-performance  of  an  award  was  only  in  the  nature  of  a  civil  execution(a). 
So  Taylor  v.  Scott{b).  In  R.  v.  JethereU,  Parker's  Rep.  177,  the  sherUp* 
was  holden  entitled  to  poundage  on  levying  under  an  extent ;  and  this  is  con- 
firmed in  5  Com.  Dig.  tit.  Viscount,  F.  1.  .  [Lbrd  EUenbarough.  The  stat. 
29  Eliz.  c.  4,  his  the  words. extent  or  execution,^  Lord  G.  B.  Comyns  also 
says,  that  the  sheriS*  shall  have  his  poundage  on  levying  a  fine  for  a  misde- 
meanor by  process  of  B.  R.,  for  which  he  cites  2  Jon.  185.  The  stat.  of 
Elizabeth  merely  restrained  the  sheriff  in  certain  cases  from  taking  exorbitatit 
feas ;  but  the  statute  under  which  he  claims  his  fees  is  the  23  H.  6.  c.  9, 
which  expressly  extends  to  attachments  as  well  as  arrests. 

Gurney  observed,  that  the  omission  of  the  word  attachment  in  the  latter 
stat.  29  Eliz.  c.  4,  when  the  matter  was  again  under  the  review  pf  the  Legis- 
lature, shewed  that  they  intended  to  exclude  the  sheriff  from  taking  poun- 
dage in  such  cases ;  and  that  construction  was  confirmed  by  the  universal 
practice  since  that  time. 

Ouria  adv.  vuU* 

Lord  Ellenborough,  C.  J.  in  this  term  said,  that  the  Court  considered  it 
to  be  a  sufficient  ^ound  to  discharge  the  rule  that  there  was  no  practice  to 
warrant  the  sheriff  in  taking  poundage  in  this  case.  That  if  he  were  suppos- 
ed to  be  entitled  to  it,  he  might  bring  his  action  for  it. 

Rule  absolute,  but  without  Costs. 


a)  Vide  aleo  R.  ▼.  PieksrUl^  4  Term  Rep.  809.  {b)  Cited  m  Cowp.  184. 

"OL.  I.  W 
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CASB8  IN  TRINITY  TERM 
The  King  v.  The  Inhftbitants  of  Upper  Pathworth* 

2  But,  418.     l«De  21 ,  1902. 

U/rMr  xliit  altkt  18  Geo.  8.  c.  84.  *.  88,  thife  C«art  majT  ftpportioii  tl«  fti^  ftr  ttoo -repair  of  a 
toed'betweeli  tftn  puMi  end  tlie  tmteei  of  e  ternpike,  though  >4lie  iodietaeni  were  or%- 
tanliy  i^eferred  et  ike  eftBhasii,  euA  efter«nirdefeiM>ved  hkfaer  hj  ctrHorari. 

THE  defendants,  the  inl\abitants  of  a  parish  in  Cambridgeshirt^  were  con- 
victed on  an  indictment  preferred  at  the  assizes,  for  the  nori-repair  of  a  turn- 
pike road  which  led  through  their  parish  ;  which  indictment  having  been  re- 
moved by  certiorari  at  the  instance  of  the  prosecutot  into  this  Court,  a  rule 
was  obtained,  calling  on  the  defendants  to  shew  cau^e  why  a  fine  of  1200f. 
should  not  be  imposed  on  them ;  and  calling  on  the  trustees  of  the  turnpike 
td  ishew  cause  why  the  fine  and  charges  shonld  not  be  apportioned  between 
themselves  and  the  parish. 

Harrow  and  Wilson,  on  behalf  of  the  trustees,  first  toot  an  objection  to  the 
jurisdiction  of  the  Court  to  apportion  the  fine  at  all ;  because  the  stat.  13  Geo* 
3.  c.  84.  s.  33,  which  empowers  the  Court  before  whom  such  indictment  or 
presentment  shall  he  preferred  to  impose  the  fine,  directs  that  it  shall  be  ap- 
portioned between  the  parish  and  the  tiustees  in  such  manner  as  to'  the  scad 
Court  upon  consideration  shall  seem  just.  The  application,  therefore,  can  on- 
ly be  made  to  the  assizes  where  the  indictment  was  originally  .preferred. 

Erskihe  and  Gibbs  for  the  parish  said,  that  if  such  were  the  construction  of 
the  act,  this  Court  would  not  impose  anyfine  at  all  on  the  parish  if  they  were 
precluded  from  doing  that  justice  between  them  and  the  trustees  of  the  turn- 
pike which  the  Legislature  intended. 

Lord  EfLLENBORouGR,  C.  J.  Iconsider  the  true  construction  of  the  act  to  be» 
'  that  the  Court  which  imposes  the  fine  shall  have  power  to  apportion  it  be- 
tweefn  the  papsh  and  the  trust. 

The  cbunsel  for  the  trustees  then  went  into  a  statement  of  the  fund?  of  the 
ttust,  in  order  to  shew  that  no  part  of  the  fine  could  wiih  security  to  the  cred- 
itors ai^d  thd  primary  objects  of  the  trust  be  laid  upon  them  :  and  the  coun- 
sel for  the  parish  pressing  to  have  time  to  inspect  these  accounts, 

The  Court  after  some  discussion  consented  to  enlarge  the  rule  for  that  pur- 
pose. 

Abbott  for  the  prosecution.  Eule  enlarged. 


Taylor  v.  Hague. 

2  East,  414.    June  22, 1802. 


The  proper  Btemp  ibr  a  promiemry  note  of  45}.  is  1«.  6d.  compoeed  of  three  different  same 
applicHble  to  diflfbrent  funds  onder  three  acts  of  perliaoient  Bnt  snch  a  note  on  a  2s.  stamp 
composed  of  three  different  aoms  applicable  to  the  »ajne  funds,  thoogh  in  larger  propor- 
tions to  each  than  was  required,  was  bolden  valid. 

IN  assumpsit  to  recover  451.  on  a  promissory  note,  dated  November  1801, 
the  pkintiflT  was  nonsuited  at  the  trial  before  Lord  EUenhorough  at  the  Sit- 
tings, because  the  note  was  on  a  2s.  promissory  note  stamp,  instead  of  a 
staknp  for  Is,  dd.  wAj,  which  it  yns  admitted  was  the  proper  stamp  for  a  note 
of  that  value  at  the  tune.  A  rule  7iisi  was  obtained  for  setting  aside  the  non- 
suit on  the  ground  that  the  stamp  used  was  not  only  of  a  greater  value,  and 
therefore  covering  the  proper  duty,  but  it  was  also  a  stamp  peculiarly  appro- 
priated to  the  same  kind  of  instrument,  and  therefore  apjdicable  to  the  same 
purposes  as  the  proper  stamp. 

Erskine  and  Reader  shewed  cause  against  the  rule  ;  and  referred  to  Rob^ 
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iiuon  V.  Dryborough,  6  Term  Kep.  317,  and  Farr  v.  Price^a)^  where  it  was 
settled  that  no  other  than  the  proper  appropriate  stamp  was  siifficient,  although 
(he  reireaae  were  oot  injured*  as  whefe  ^  9\9X^  of  a  greater  vaiao  wf s  i|$^4* 
It  is  true,  that  in  the  former  case  there  was  a  stamp  of  a  diflferent  denomina- 
tion ;  but  that  does  not  vary  the  consideration,  because  the  ground  of  the  de- 
termination was,  that  the  several  duties  weie  appropriated  to  the  payment  of 
distinct  funds.  They  then  attempted  to  shew  that  n,  single  2s,  stamp  adapt- 
ed to  a  promissory  note  of  higher  value  than  the  present  w^s  applicable  to 
difiereat  funds  from  the  U.  6^.  stamp.  The  8tat.,31  Oeo.  3.  c.  2^  s.  1,  re- 
peals all  former  stamp  duties  of  this  description  ;  and  a.  S.  r«^naeta  Dew  du- 
ties ;  1st,  Fof  promissory  notes  above  40f.  and  not  exceedini^  61.  6s.  ^  duty 
of  34'  Sdlyi  ^or  the  same  above  51,  6s.  and  not  exceeding  36i.  a  duty  otOd. 
3dly,  For  the  same  above  30^.  and  not  exceeding  50/,  a  duty  of  9d.  and  so  on 
in  proportion.  The  stat«  37  Geo.  3.  c.  90.  s.  1,  adds  Id.  to  notes  of  the  fiist 
cbss ;  2d.  to  notes  of  the  2d  class ;  and  3d.  to  notes  of  the  3d  class.  Lastly, 
the  Stat.  41  Geo.  3.  c.  10.  s.  1,  adds  2d.  to  notes  of  the  1st  class ;  id.  to  th« 
2d  class ;  and  6d.  to  the  3d.  class.  Then  as  to  the  applicatioi^  of  the  duties, 
all  under  the  stat.  31  Geo.  3.  are  by  s.  34,  (after  satiafying  certain  charges) 
to  go  to  the  consoUdated  fund.  Under  the  stat  37  Geo.  3.  c.  90.  s.  22,  the. 
additional  duties  are  applicable  in  the  first  instance  to  the  increased  cba^e  of 
any  loan  made  in  that  Session,  and  a  distinct  account  thereof  to  be  kept  for 
ten  years.  And  under  the  stat.  41  Greo.  3.  c  10.  s*  12,  they  are  to  be  applied 
in  like  manner  to  any  loan  of  that  Session,  and  kept  apart  for  ten  years,  and 
afterwards  to  be  carried  to  the  consolidated  fund.  The  several  parts  then  of 
a  Is.  6d.  stamp  appropriated  to  a  note  of  this  value  are  Bd.  under  the  first 
aet,  applicable  to  the  cobsolidated  fund^  3d.  under  the  second  ^aqt,  applicable 
to  a  particular  fund ;  and  Qd.  under  the  third  act,  applicaUe  to  another  parties 
uki  fund.  Whereas  there  is  no  single  2s.  stamp  wnich  is  applicable  in  ade^t 
4iuate  proportions  to  the  same  funds ;  nor  any  2s^  stamp,  however  made  up» 
wjiich  is  applicable  to  a  note  of  this  value. 

The  Court  thereupon  desired  inquiry  to  be  made  how  the  2s.  stamp  oo 
which  the  promissory  note  in  question  was  writtei^  was  constituted,  whether 
composed  of  a  single  sum,  or  of  dififerent  sums  amounting  to  2s. :  because  il 
was  observed  that  a  2s.  stamp  might  be  composed  of  is.  under  the  stat.  31  Geo^ 
3. ;  of  4d.  under  the  stat  37  Geo.  3. ;  and  of  8dL  under  the  41' Geo.  3. : 
in  which  case  the  several  component  parts  would  be  applicable,  though  in  a 
larger  proportion  than  was  necessary,  to  the  several  funds  to  which  th«  severe 
al  component  parts  of  the  proper  If.  6d.  stamp  was  directed  to  be  applied. 

The  matter  stood  over  to  ascertain  the  fact ;  and  it  appearing  that  the  note 
in  question  was  composed  of  a  h.,  a  4i£.  and  an  8d.  stamp,  the  Court  observ- 
ed that  the  foundation  of  the  objection  was  now  removed;  for  it  appeared  that 
more  than  sufficient  of  the  stamp  used  was  applicable  to  the  respective  fixnda 
to  which  the  proper  Is.  6d.  stamp  was  appropriated^ 

'Rule  abeolute« 

Gibbs^  who  was  to  have  supported  the  rule,  referred  to  s.  19.  of  31  Geow  3, 
which  provides,  that  no  promissory  note,  &c..  shall  be  given  in  evidence  in  any 
court  unless  '*  stampted  with  a  lawful  stamp  to  denote  the  duty  as  by  that  act 
^  directed,  or  some  higher  duty  in  that  act  contained,"  &c. :  and  the  subsequent 
acts  refer  to  and  incorporate  the  general  provisions  of  the  former. 

Lawrence,  J.  ii)  the  course  of  discussing  the  case  on  the  former  day,  ad* 
verted  to  another  statute  in  pari  m4iteria37 -Geo.  3,c.  136, s.  1,  which  enables 
the  commissioners  where  any  note,  ice.  is  written  on  a  stamp  of  a  different 
denomtmUioTi,  but  of  an  equal  or  greater  value  than  the  atarap  required,  to 
%&x  the  proper  stamp  on  payment  of  a  penalty  of  61. 

(a)  Ante,  1  vol.  6f.    , 


CASES  IN  TRINITY  TERM 


The  King  v.  The  Inhabitants  of  St.  Helen,  in  the  City 

of  Worcester. 

SEut,417.    Jiiiie  2S,  1802. 

An  order  for  taiiof  one  pamh  in  aid  of  tnother  under  the  itatnte  48  Elis.  c.  2,  a.  8,  held 
well;  altboogh  tne /«?o  periahea,  tof^ther  with  othere,  were  incorporated  for  the  mainte- 
nance of  their  poor,  with  fiied  qnotaa  of  contribution  between  each  other,  under  aperbl  offi- 
ceri,  who  were  empowered  to  porchaae  land  for  the  erection  of  poor-hooaea  and  for  a  ha* 
rial  croond ;  there  being  a  proviao  in  the  act  in  general  terma,  that  nothing  therein  contain- 
ed ahould  extend  lo  repeal  or  leaaen  the  power  of  juaticea  of  the  peace  **  to  tax  paruhe$  in 
48  Elis        '  •        "  " 


iri,  who  were  empowered  to  porchaae  land  for  the  erection  of  poor-hooaea  and  fc 
il  croond ;  there  being  a  proviao  in  the  act  in  general  terma,  that  nothing  therein  < 
I  ahould  extend  lo  repeal  or  leaaen  the  power  of  juaticea  of  the  peace  **  to  tax  pa i 
•id  of  otbera  by  virtae  of  the  atatote  48  Elis.  aa  fully  aa  if  thia  act  had  not  been  made. 

AN  order  was  made  by  the  justices  at  the  Quarter  Sessions  holden  for  the 
couYity  of  the  city  of  Worcester,  grounded  oo  the  stat.  43  Eliz.  c.  2, 
8.  3. 

By  which  .order  (removed  into  this  Court  by  certiorari)  dated  6th  April 
180f ,  and  directed  to  the  churchwardens  and  overseers  of  the  poor  of  the  par* 
ish  of  St,  Helen;  "  after  reciting  that  complaint  had  been  made  unto  that  court 
that^  the  parish  of  Saint  Andreto  in  the  said  city  of  Worcester  and  county  of 
the  same  city  was  greaily  overburthened  with  poor,  and  that  the  inhabitants 
of  the  said  parish  were  unable  to  raise  and  levy  among  themselves  sufficient 
sums  of  money  for  the  maintenance  of  the  poor  thereof:  and  after  further  re- 
citing, that  it  had  also  been  represented  unto  that  Court  that  the  inhabitants  of 
the  parish  of  St,  Helen  in  the.  said  city  and  county  of  the  same  city  were  of 
sufficient  ability  to  aid  and  assist  the  inhabitants  of  the  said  parish  of  St,  An^ 
drew  in  the  maintenance  of  the  poor  thereof:  that  Court  upon  hearing  (the 
parties),  and  upon  due  proof,  ^.  adjudged  th^  said  premises  to  be  true,  tec,; 
and  did  thereby,  in  pursuance  of  the  statute  in  that  case  made,  rate  and  assess 
the  said  parish  of  St,  Helen  at  the  sum  of  II.  I2s,  8d.  monthly  and  every 
month  in  aid  of  the  said  parish  of  St.  Andrew :  and  did  thereby  order  the 
overseers,  &c.  of  St.  Helen  to  pay  the  said  sum  of  II.  I2s.  8d.  to  the  over- 
seers, lee.  of  St.  Andrew  from  the  5th  of  October  then  instant  until  the  Ist 
of  April  next,  for  and  towards  the  purposes  in  the  said  act  mehtiotied." 

It  was  not  denied  but  that  the  order  was  good  under  the  statute  of  Eliza- 
beth :  but  it  was  contested  upon  the  ground  of  a  local  act  of  parliament  passed 
in  the  32  Geo.  3,  c.  99,  intitled  '*  an  act  for  the  better  relief  and  employment 
"  of  the  poor  of  the  several  parishes  within  the  city  of  Worcester,  and  of  the 
"  parishes  of  St.  Martin  and  St.  Clement  which  are  partly  within  the  city 
••  and  partly  within  the  county  of  Worcester,  and  for  providing  a  burial  ground 
«« for  the  use  of  such  parishes."  That  act  reciting  that  the  poor  within  the 
several  parishes  named,  (including  St,  Andrew's  and  St.  Helen's)  are  sup- 
ported at  a  burthensome  expence,  for  their  assistance  and  relief  incorporates 
them  by  the  name  of  "  the  wardens  of  the  poor  of  the  several  parishes  in  the 
"  city  of  Worcester  and  of  the  parishes  united  therewith ;"  and  directs  how 
the  principal  officers,  therein  called  "  directors,"  and  certain  other  officers  shall 
be  cnosen  from  time  to  time.  It  then  enables  the  directors  to  purchase  hnd 
and  erect  buildings  thereon  for  the  purposes  of  the  act,  and  also  to  purchase 
other  land  for  **  a  burial  ground,  for  the  general  use  of  all  the  parishes  afore- 
**  said  in  manner  therein  mentioned ;  which  burial  ground  should  be  the  prop- 
«<  erty  of  the  corporation  who  were  to  have  all  the  produce  and  benefit  ibere- 
**  from,  allowing  to  the  inhabitants  of  the  parishes  the  privilege  of  burial  there 
"  on  payment  of  &s,  for  each  corpse,"  &c.  It  enacts  that  the  directors  shall 
have  the  management  of  the  poor,  and  enables*  them  to  enclose  part  of  the 
ground  next  the  house  of  industry  for  a  burial  ground  for  such  as  die  in  the 
said  house  ;  and  enables  them  generally  to  provide  for  the  relief  of  the  poor, 
placing  out  apprentices,  kc.    It  also  gives  them  a  power  to  borrow  money  not 
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exceeding  10,0002.  and  to  secure  the  interest  and  principal^  Then  in  order 
to  raise  an  adequate  fond  for  the  purposes  of  the  trust,  the  directors  are  *'  em- 
**  powered  to  fix  and  ascertain  witn  as  much  equality  and  fairness  as  may  be, 
*'  such  sums  of  money  (regard  being  had  to  such  average  of  the  rates  within 
'*  the  said  several  parishes  as  thereinafter  mentioned),  upon  the  said  several 
«  parishes  as  should  be  needful  from  time  to  time,  for  •  paying  the  interest  of 
"the  money  borrowed,  paying  off  the  principal,  and  defraying  the  charges  and 
"  ezpences  of  maintaining  the  poor,  and  for  all  other  the  purposes  of  the  act." 
It  then  directs  how  the  quotas  of  the  respective  parishes  are  to  be  fixed,  accord' 
ing  to  the  average  expenditure  of  each  parish  for  the  firae  preceding  years^ 
&c.  Afterwards  there  is  a  proviso  **  that  nothing  in  this  act  contained  shall 
**  extend,  kc.  to  repal,  lessen,  or  alter  the  power  of  justices  of  the  peace  to 
'*  tax  parishes  in  aid  of  others  by  virtue  of  the  stat.  43  Eliz.  or  otherwise ;. but 
**that  the  same  powers  shall  be  and  remain  as  fully  and  effectually  to  all  in- 
"  tents  and  purposes  as  if  this  act  had  never  been  made."  The  directors  are 
also  empowered  to  grant  certificates,  and  to  take  bonds  of  indemnity  against 
bastards,  and  are- enabled  to  control  the  overseers  in  appealing  against  orders 
of  removal  of  poor  persons. 

Onslowy  Serjt.  took  objection  to  the  order  on  the  ground  that  the  act  of  the 
32  Geo.  3.  had  superseded  the  provisions  of  the  43  Eliz.  in  this  respect ;  and 
that  the  saving  proviso  in  the  stat.  of  Geo.  3,  was  merely  intended  to  apply 
as  between  the  incorporated  parishes  and  other  parishes  in  the  county  at  large  : 
for  it  mentions  the  ward  parishes  generally,  and  not  the  said  parishes  as  in 
other  parts  of  the  act,  where  the  incorporated  parishes  ar  meant  to  be  referred 
to.  He  contended,  that  the  provisions  of  the  two  acts  were  incompatible,  and 
the  money  to  be  raised  under  eaph  was  applicable  to  distinct  objects,  amongst 
others  under  the  stat.  of  Geo.  3,  for  the  purchase  of  land  and  building  of 
houses,  and  the  purchase  of  a  burial  ground ;  whereas  under  the  stat.  of  Eliz- 
abeth it  could  only  be  applied  to  the  employment  and  maintenance  of  the  poor. 
Different  officers  too  were  appointed  to  collect  the  money  by  .the  two  statutes.- 
The  latter  statute  also  fixes  a  certain  proportion  of  contribution  between  the 
respective  incorporated  parishes,  which  is  altogether  inconsistent  with  the  or- 
der in  question,  and  is  in  efiect  repealed  by  it.  He  also  commented  on  the 
particular  wording  of  the  order  and  the  slat.  32  Geo.  3. 
'  Gaselee  and  Jervis,  contra,  relied  principally  on  the  proviso,  by  which  the 
order  in  question,  under  the  stat.  of  Elizabeth,  was  saved  :  though  they  also 
contendedf  that  the  two  statutes  were  not  inconsistent  in  their  general  proviso 
ions,  the  one  being  in  aid  of  the  other. 

Lord  Ellbnbobouoh,  G.  J.  This  is  a  very  plain  case  upon  the  consiruc- 
tiou  of  the  stat.  32  Geo.  3,  which  was  passed  for  the  better  maintenance  of 
the  poor  in  the  city  of  Worcester*  The  several  parishes  of  the  city,  which 
subsisted  distinctly  before  the  act,  were  thereby  incorporated  ibr  certain  pur- 
poses ;  but  for  all  others  they  still  continued  to  be  as  distinct  as  before.  Be- 
fore that  act  they  certainly  might  have  been  rated  in  aid  of  each  other  under 
the  stat.  43  Eliz. ;  and  for  fear  it  should  be  doubted  whether  the  act  of  Geo. 
3,  did  not  do  away  the  provision  of  the  former  act  in  that  respect,  the  proviso 
in  question  was  introduced,  in  which  it  is  expressly  saved.  Then  it  is  said, 
that  this  was  only  intended  to  apply  to  extra  parishes,  and  not  to  the 
parishes  incorporated,  but  the  wording,  is  general,  reserving  power  to  the 
justices  to  tax  parishes  in  aid  of  others  as  fully  as  before ;  that  extends  to 
aH  parishes.  For  this  purpose,  therefore,  the  incorporated  parishes  were  still 
to  remain  independent  as  before,  whenever  the  respective  quotas  directed  to 
be  raised  under  the  local  act  were  found  insufficient  to  provide  for  the  main- 
tenance of  their  respective  poor. 

Gbose,  J.  The  proviso  referred  to  expressly  saves  to  the  incorplorated  par- 
ishes the  benefit  of  the  43  Eliz.  in  this  respect  as  before  the  act  of  Geo.  3. 

Lawrence,  J.     The  proviso  is  in  general  words  ;  and  is  not  narrowed,  as 
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contended  Hot,  to  other  porishea  than  those  ineorpemtad ;  but  extends  to  aU 
elike,  as  well  those  in  the  county  at  large,  as  those  in  the  county  of  the  city 
of  Worceiter^  not  included  in  the  act(a).  It  is  said,  that  the  proviso  could 
not  be  intended  to  include  the  incorporated  parishes,  because  the  money,  when 
raised  under  the  present  order,  is  to  be  carried  to  different  purposes,  than  those 
directed  by  the  stat  43  Eliz.  under  which  it  is  made.  But  that  is  begging 
the  question :  the  money  raised  under  the  local  act  must  indeed  be  applied  as 
that  act  directs ;  but  the  money  raised  under  the  stat.  43  Eliz.  is  to  be  ap- 
plied as  that  statute  requires. 

Lb  Blano,  J.  The  argument  in  support  of  the  objection  has  proceeded  on 
the  very  ground  which  the  proviso  was  intended  to  obviate :  for  without  the 
introduction  of  that  proviso  it  might  have  been  argued  that  the  statute  had 
fixed  certain  quotas  between  the  incorporated  parishes,  which  were  meant  to 
he  irrevocable.  But  the  Legislature  having  in  view  that  cases  might  occur, 
where  those  quotas  would  not  be  sufficient  for  the  maintenance  of  the 'poor  of 
any  particular  parish,  have  directed  that  notwithstanding  the  quotas  should 
be  fixed  between  the  incorporated  parishes,  according  to  a  certain  average  rate, 
for  the  purposes  of  the  local  act,  yet  that  money  might  still  be  raised  as  before, 
by  taxing  parishes  in  aid  of  others,  under  the  stat.  43  Eliz.  for  the  pur^ses 
directed  by  that  statute.  And  it  is  no  answer  to  say>  that  the  money,  when 
raised^  under  this  order,  will  be  applied  to  the  same  purposes  as  the  fund  raised 
under  the  local  act ;  for  if  the  objects  of  the  latter  be  different  from  those  of 
the  stat.  43  Eliz.  it  will  not  follow  that  the  money  raised  under  the  one  will 
be  applied  to  the  purposes  of  the  other :  but  the  money  raised  under  either 
will  be  applied  to  its  own  respective  purposes.  However,  I  do  not  see  that 
the  objects  of  the  two  acts  are  essentially  difierent :  the  local  act  was  in  aid 
of  the  43  Eliz.  They  have  ix>th  the  same  general  object,  to  provide  for  the 
poor.  But  it  is  not  necessary  to  go  thai  length  ;  because  if  the  purposes  to 
which  the  money  is  to  be  applied  under  the  two  acts  be  different,  it  will  not 
follow  that  the  money  to  be  raised  under  this  order  will  be  applied  to  the  pur- 
poses of  the  local  act 

/  Order  confirmed. 


The  King  v.  The  Inhabitants  of  Hanbury. 

[  2  Eait,  428.     June  28, 1802. 

A  hiring  at  so  much  a  toeek,  meat,  drink,  waihing,  and  lodgiojc,  and  to  part  on  a  week*s  no^ 
tice  by  either  party,  will  not  warrant  a  concliuion  of  a  general  hiring,  thoogh  the  servant 
coDtiDoed  six  years  with  the  master,  and  the  wages  were  raided  doriog  the  period  :  and 
therefore  no  settlement  can  be  gained  onder  anch  hiring  and  service. 

TWO  justices  by  an  oi:der  removed  J.  Freeman^  Mary  his  wife,  and  Ann 
their  daughter,  from  the  parish  of  ,Tardebigg  to  the  parish  of  Hanbury, 
both  in  the  county  of  Worcester.  The  Sessions,  on  appeal,  confirmed  the 
order,  cubjcct  to  the  opinion  of  this  Court  on  the  following  case  ;  The  pau- 
per, John  Freeman^  a  blacksmith,  went  six  and  thirty  years  ago  to  one  Saun- 
ders a  blacksmith  at  Hanhury^  to  know  if  he  wanted  a  roan.  Saunders  told 
him  he  might  come  to  work  for  a  day  or  two,  and  he  should  see  what  he 
could  do.  The  pauper  went  accordingly  on  the  following  Monday  rooming, 
and  after  two  or  three  days'  trial  Saunders  approving  of  him,  the  pauper 
agreed  to  work  for  Saunders' rs  a  blacksmith,  at  three  shillings  and  sixpence 
a  week,  with  meat,  drink,  washing,  and  lodging  at  Saunders*  house,  and  to 
part  on  a  week's  notice  by  either  party.  No  such  notice  was  ever  given  ;  but 
the  pauper  continued  to  serve  Saunders  until  the  time  of  his  death,  which 

(«)  There  were  stated  to  be  two  other  parishes  m  the  city  not  iacladed. 
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happened  about  six  years  aAerwards,  without  any  alteration  of  terms,  except 
that  after  h^B  had  served  about  four  years  the  wages  were  raised  from  three 
shillings  and  sixpence  ^  four  ishilUBgs  a  week  .  The  ipnxjj^  constantly  re- 
ceived his  week's  wages  erery  Saturday  night  or  Sunday  rooming.  He 
went  where  he  pleased  oa  Sufuimys  without  asking  leave  of  his  master ; 
though  he  was  entitled  to  his  board  on  Sundays  as  well  as  on  other  days  if 
he  chose  to  stay  at  home.  He  did  not  work  on  Sundays  as  the  apprentices 
did  who  where  kept  at  hone  for  thst  purpose,  except  occasionally  when  asked 
by  his  taaster.  On  other  days,  if  he  wanted  a  holiday  he  used  to  ask  his 
master  for  it,  who  gave  it  him,  deducting  his  wages  for  the  time.  His  master 
also  used  frequently  to  set  him  task  work  for  the  day  which  he  sometimes  fin- 
ished in  half  the  day,  and  then  he  was  at  liberty  for  the' rest ;  but  he  fre 
quently  did  over  work  upon  those  occasiotis ;  and  then  he  was  paid  for  such 
over  work.  The  Sessions,  being  of  opinion  that  this  was  a  general  hiring, 
confirmed  the  order. 

Touchety  in  support  of  the  orders,  contended  1st,  that  the  mere  continuance 
of  the  service  for  six  years  was  sufficient  to  warrant  the  conclusion  that  there 
was  a  general  hiring  during  the  period,  which  the  law  construes  to  be  a  hirmg 
for  a  year ;  for  which  he  referred  to  Rex  v.  Lyth,  6  Term  Rep.  327,  and  Rex 
V.  Long  Whatton,  lb.  447,  in  which  latter  case  it  appeared  that  the  servant 
was  at  first  only  hired  for  a  part  of  the  year.  [Lord  Ellenborough,  C.  J. 
Here  the  particular  terms  of  the  original  agreement  are  stated,  and  therefore 
we  cannot  presume  that  the  pauper  served  under  a  different  contract.]  ?dly. 
The  hiring  was  for  an  indefinite  lime,  though  the  rate  of  wages  was  calculat- 
ed at  so  much  a  week :  and  wh^n  the  wages  were  raised  nothing  was  said 
about  time.  At  any  rate,  it  was  a  question  of  fact  for  the  Sessions,  and  there 
was  evidence  sufficient  to  warrant  the  conclusion  they  have  drawn.  The 
reservation  of  Weekly  wages  in  Rex  v.  Hamprestan,  6  Term  Rep.  205,  did 
not  prevent  the  operation  of  a  general  hiring. 

Gibbs  and  Jervis,  contra,  were  stopped  by  the  Court.   ^ 

Lord  Ellenbobottgh,  C.  J.  The  cases  of  Rex  v.  Dedham,  Burr.  S.  C. 
653,  Rex  v.  Brandninch,  lb.  662,  and  Rex  v,  Newton  Toney,(a)  have  express- 
ly decided  this  point.  The  firat  of  these  was  much  stronger  than  the  pres- 
ent;  for  that  was  a  hiring  at  so  much  a  week,  "  summer  and  winter."  But 
Lord  Mansfield  said,  that  all  the  cases  required  a  hiring  for  a  year  :  but  that 
was  only  a  hiring  at  so  much  a  week.  So  in  Rex  v.  Brandninch,  Lord 
Mansfidd  observed,  that  the  pauper  was  under  no  obligation  to  serve  for  a 

?ear;  and  unless  that  be  so,  it  is  clear  there  can  be  no  settlement  gained. 
*he  case  of  Hampreston  turned  on  the  circumstance  of  a  month's  notice  to 
quit  being  required ;  but  here  the  contract  was  determinable  at  a  week's  no- 
tice. '  And  though  the  Sessions  have  drawn  a  conclusion  .that  this  was  a 
general  hiring,  yet  it  is  clear  that  they  meant  only  to  state  it  as  a  conclusion 
of  law  from  the  antecedent  facts,  the  propriety  of  which  they  meant  to  refer 
to  us.  But  here  there  is  no  ground  for  presuming  a  general  hiring ;  for  it 
appears  expressly  what  the  original  agreement  was  in  fact,  which  negatives  a 
hiring  for  ayear(l).' 

Per  Curiam^  Both  ordera  quashed. 

(a)  2  Term  Rep.  468,  and  vid«  Rbx  r.  Odtkam,  lb.  622.  8.  P. 
(1)  Vide  The  Xing  v.  Thi  JnhaldtanU  of  MUckam,  12  Eaet,  861. 
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Maitland  and  Others  v.  Goldney  and  Another. 

S  Flit,  426.    JuiM  96, 1802. 

In  a  JQftificiitioa  of  slander,  that  tbe  defendant  named  the  original  anthor  of  it  at  the  time,  it 
If  not  aefficient  to  allege  that  the  original  slanderer  oaed  soeb  at  d  such  word<  or  (o  that  </*- 
feel;  although  in  the  libel  dtolared  on  the  defendant  stated  tliat  another  had  spoken  the 
same  slanderous  words  of  the  plaintiff  or  teordt.to  that  ^€ci:  but  the  defendant  mast  give 
the  verT  words  osed,  though  it  be  only  neeessarj  to  prove  some  material  part  of  them. 
Qtt.  Whether  a  defendant  can  by  naming  the  original  anthor  justify  the  pabliihiiig  in 
writing  glanderous  words  spoken  by  such  other  ;  especially  after  knowing  that  Vuy  toero 
unfot^ndid  7 

IN  an  action  on  the  case,  the  first  couDt  of  the  declaration  stated,  that 
whereas  the  plaintifis  hefore  March  1800  exercised  in  copiartnership  the  traie 
of  merchants  and  dealers  in  wool,  and  conducted  themselves  with  honesty  in 
such  trade,  and  delivered  just  and  true  accounts  to  their  customers,  &c.  and 
hefore  the  publishing  the  libel  after  mentioned  enjoyed  in  their  said  trade  a 
good  name  and  credit  and  the  confidence  of  their  customers :  and  whereas 
one  Henry  Guy,  before  the  said  March,  and  until  the  time  of  composing  and 
publishing  the  libels  hereinafter  first  and  secondly  mentioned,  was  a  customer 
of  the  plaintifis  in  their  said  trade,  and  the  plaintifis  had  always  delivered 
to  him  just  and  true  accounts,  &c. :  and  whereas  the  plaintifis  had  a  long 
time  before.  Ice,  to  wit  on  1st  March  1800,  made  out  and  sent  to  Guy  a  true 
account  of  ^certain  dealings  between  him  and  them  in  their  trade,  upon 
the  receipt  of  which  account  Guy  afterwards  hastily  and  rashly  utter- 
ed certain  expressions  importing  that  he.  was  dissatisfied  with  the 
said  account,  and  very  much  disapproved  thereof,  btU  afterwards  and 
long  before  the  composing  and  publishing  of  the  libel  (in  question)  the 
conduct  of  the  plaintiffs  witn  respect  to  the  said  accpunt,  &c.  was  fully  ex' 
plained  and  justified  to  the  said  H.  Guy,  and  he  was  fully  satisfied  therewith^ 
and  thenceforth,  until,  and  at  the  time  of  publishing  that  libel,  reposed  his 
entire  esteem  and  confidence  in  the  plaintifis  in  their  said  trade,  and  continued 
to  deal  with  them,  jcc.  of  all  which  premises  the  defendants  afterwards,  and 
before  the  publication  of  the  libel  hereinafter  next  mentioned,  had  notice :  yet 
the  defendants  well  knowing  the  premises,  but  maliciously  contriving  and  in- 
tending to  injure  the  plaintifi*s  in  their  said  trade,  and  to  cause  them  to  be  be- 
lieved to  be  guilty  of  dishonesty  and  making  false  accounts,  &c.  on  the  14th 
December  1801,  at,  &c.  unlawfully  and  maliciously  composed  and  published 
a  certain  libel  of  and  concerning  the  said  plaintiffs,  and  of  and  concerning 
the  said  account  so  by  them  made  out  and  sent  to  the  said  H.  Guy,  and  of  and 
concerning  the  said  ff.  Guy,  and  the  aforesaid  expressions  so  by  him  uttered, 
to  the  tenor  and  efiect  following,  viz. 

"  Thomas  Goldney  of  Chippenham,  he.  and  Harry  Goldney  of  &c..  clothiers, 
severally  make  oath  and  say  ;  and  first  the  said  H  Goldney  for  himself  saith, 
that  some  time  in  the  latter  end  of  March  1800,  he  was  present  at  the  White 
Hart  inn  in  ChippenJiam  aforesaid,  and  then  and  there  heard  Henry  Guy  of 
Chippenham  aforesaid,  clothier,  publicly  declare  that  he  had  just  received  (the 
plaintifi**s)  account,  &c.  that  the  account  was  near  400Z.  less  than  he  expected, 
and  chat  their  (meaning  the  plaintiffs)  conduct,  was  worse  than  robbing  on  the 
highway,  or  words  to  that  effect ;  and  that  he  would  immediately  go  to  Lon- 
don and  bring  an  action  against  them  ;  and  this  deponent  T.  Goldney  for  him- 
self saith,  that  soon  afler  the  said  H  Guy  had  received  his  account  from  the 
house  of  (the  plaintiffs),  as  this  deponent  believes,  the  said  H  Gtiy  came  to 
this  deponent's  counting-house  at  Chippenham  aforesaid,  and  then  and  there 
asked  this  deponent,  T.  Goldney,  whether  he  had  received  his  account  from 
(the  plaintiffs),  and  this  deponent  replied  that  he  had  received  his  account ; 
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and  the  said  H,  Guy  asked  him  the  said  T.  Go^na^  how  his  account  was,  and 
said  that  they  (meaning  the  plaintiffs)  had  robhed  him  of  near  400^.,  that  it  was 
as  bad  as  robbing  on  the  highway,  and  that  he  would  arrest  the  house  and  drop 
all  kind  of  connexion  with  them  :  or  words  to  that  purport  tmd  effect,**  The 
second  count  only  differed  from  the  first  in  not  stating  that  the  words  spoken 
by  Guy  were  **  hastily  and  rashly  uttered ;"  and  in  only  stating  that  C^ 
was  afterwards  satisfied  with  the  account,  without  stating  that  the  plaintim'  y.- ' 
conduct  was  justified  to  him.  The 'third  count  charged  the  libel  to  relate  i 
a  certain  account  therein  alleged  to  have  been  delivered  by  the  plaintiffs  i 
Guy  ;  but  did  not  state  that  an  account  had  been  delivered,  or  that  Guy  I 
expressed  himself  to  be  dissatisfied  with  it,  or  that  he  was  afterwards  satisfied 
or  that  the  defendants  kview  those  facts  before  the  publication  of  the  liberm 
question. 

Pleas.  1st,  Not  Guilty.  2.  As  to  the  first  and  second  counts,  the  def<^ncl- 
ants  justify  jointly,  that  before  the  respective  times  of  composing  and  publish 
ing  the  said  supposed  libels  respectively,  &c.  to  wit,  on  the  1st  of  Aprils  ^SOO, 
the  said  if.  Goldney  was  present  at  the  said  White  Hart  inn  in  Chippeiihafn 
aforesaid,  and  then  and  there  did  hear  the  said  H.  Guy  publicly  declare  to  the 
effect  foUofifingf  that  is  to  say,  that  he  had  just  received  Maitland^sl  account, 
(meaning  his  annual  account 'from  the  house,  of  the  plaintiff);  that  the  ac- 
count was  near  400^.  less  than  he  expected ;  and  that  their  (meting  the 
plaintiffs')  conduct  was  worse  than  robbing  on  the  highway;  and  that  he 
would  immediately  go  to  London,  and  bring  an  action  isigainst  them.''  And 
the  defendants  further  pleaded,  that  soon  after  the  said  H.  Guy  had  re^ 
ceived  the  said  account,  dec.  from  the  plaintiffs,  before  the  respective  times  of 
composing  and  publishing  the  said  supposed  libels  respectively,  to  wit,  on,  &c. 
the  said  d.  Guy  came  to  his,  T.  G«^n^'f  compting-house,  at  Chippenham 
aforesaid,  and  then  and  there  asked  the  said  T.  Goldney  whether  he  hi^d  re- 
ceived his  account  from  (the  plaintiffs)  and  the  said  H,  Guy  then  and  there 
upon  asked  him,  the  said  T.  Goldney^  how  his  account  w^s,  and  then  and 
there  said  to  the' effect  foUowing,  that  is  to  say,  that  they  (meaning  the  plain- 
tiffs) had  robbed  him  of  near  400^.;  that  it  was  as  bad  as  robbing  on  the  high* 
way,  and  that  he  would  arrest  the  house  and  drop  all  kind  of  connexion  with 
them,  to  wit,  at,  &c.  wherefore  the  defendants  at  the  said  respective  times 
when,  &c.  composed  and  published  the  said  libels,  fxc.  The  defendants  also 
justified  separately  to  the  third  count  in  the  like  manner. 

To  these  justifications  there  were  demurrers  assigning  for  special  causes ; 
that  the  defendants  have  not  by  their  second  plea  justified  or  answered  the 
special  matter  in  the  inducements  to  the  first  and  second  counts  respectively 
contained,  nor  have  averred  that  the  matters  in  that  plea  alleged  to  have  been 
declared  and  said  by  the  said  ff.  Guy  are,  or  that  any  part  thereof  is  true  ; 
nor  that  the  said  H.  Guy,  or  any  other  person  or  persons  than  the  defendants, 
ever  unvote  or  printed,  Sec,  those  matters  or  any  part  thereof;  nor  have  they, 
the  defendants,  in  or  by  that  plea  denied  that  before  the  composing  or  publish- 
ing the  said  libela  in  those  counts  respectively  mentioned,  or  either  of  them, 
the  conduct  of  the  plaintiffs  respecting  the  said  accounts,  ice,  was  explained 
and  justified  to  the  said  H,  Guy,  and  that  he  was  satisfied  therewith,  anJ  re- 
posed his  esteem  and  confidence  in  them,  and  continued  to  deal  with  and  em- 
ploy them  in  their  said  trade,  and  that  they,  the  defendants,  had  notice  there- 
of ;  and  also  for  that  the  matters  contained  in  that  plea  do  not  amount  to  any 
traverse  or  denial  of  the  said  first  and  second  counts,  but  are  consistent  there- 
with ;  neither  do  those  matters  contain  any  justification  or  excuse  of  the 
malice  or  misconduct  of  the  defendants,  or  of  the  causes  of  action,  ^.  Also, 
that  the  matter  thereby  attempted  to  be  put  in  issue  is  immaterial  and  irrele- 
vant, &c.     Similar  causes  of  demurrer  were  assigned  to  the  third  plea. 

Abbott,  in  support  of  the  demurrers,  contended,  1st,  that  no  person  could 
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}U9li[y  the  publishing  io^rtn^  or  writings  slaoderous  words  spohen  of  anoAer 
although  he  named  the  speaker.  But  2dly,  if  he  could,  he  must  at  any  rate 
publish  the  exact  words,  and  not  take  upon  himself  to  judge  of  the  import 
and  effect  of  them.  Sdly,  (which  applied  only  to  the  demurrers  to  the  pleas 
to  the  two  first  counts,)  that  in  no  case  could  the  publication  of  slanderous 
words  spoken  by  another  be  justified  after  the  publisher  kn^o  that  the  person 
who  uttered  the  slander  was  conrinced  of  bis  mistake.  1.  There  is  a  great 
difierence  between  the  malignity  and  injurious  consequences  of  slanderous 
words  spoken  and  written;  the  one  is  sudden  and  fleeting,  the  other  is  perma- 
nent, more  deliberate,  and  more  widelv  disseminated.  This  distinction  is 
recognized  in  the  books ;  for  many  words,  which,  if  spoken  would  not  be  ac- 
tionable, are  actionable  if  written ;  as  in  Bell  v.  Stone,  1  Bos.  &  Pull.  331, 
where  many  cases  to  that  purpose  are  collected  :  Austin  v.  Culpepper,  Skin. 
124,  and  2  Show.  313,  Harman  v.  Pelanyy  2  Stra.  899,  and  Fitzg.  253, 
King  Y.  Lake,  Haidr.  470.  1  Saund  120,  ViUers  v.  Mousley,  2  Wils.  403, 
aicid  Janson  v.  Stewart,  1  Term  Rep.  748.  But  it  will  be  said,  that  it  is  the 
same  whether  the  slander  were  all  spoken  or  all  written,  and  that  no  actioo 
will  lie  in  either  case,  if  the  t^riginal  author  of  it  were  named  at  the  time  ; 
land  Lord  NurthMmpton's  case,  12  <Ho.  134,  may  be  relied  on  for  this  purpose ; 
hut  that  was  not  tbe  point  in  judgment ;  for  ultimately  all  the  defendants 
theiM  were  punished.  The  case  of  Crawford  v.  Middleton,  1  Lev.  82,  is  to 
be  sure  in  point ;  but  Twisden,  J.  difiered  from  thej-est  of  the  Court ;  and  bis 
opinion  is  the  more  entitled  to  weight ;  for  certainly  it  was  not  necessary,  as 
the  three  other  Judges  supposed,  to  allege  in  the  declaration,  by  way  of  nega- 
tive, that  the  defendaQt  haa  not  met  any  person  on  the  road  who  had  told  bim 
the  slanderous  words  imputed.  The  case  of  Davis  v.  Lewis,  7  Term  Kep« 
17,  only  decides  the  converse  of  the  proposition,  that  as  the  defendant  did  not, 
at  the  time  of  repeating  the  slander,  name  the  party  who  uttered  it  to  him,  it 
was  not  sufficient  to  name  him  in  his  plea.  Sound  policy  is  against  the  ad- 
mission, much  more  the  extension  of  this  kind  of  justification ;  for  every 
repetitiotl  of  a  slander  is  a  new  injury,  and  sometimes  is  an  aggravation  of 
the  first :  as,  if  tbe  occasion  be  more  public,  or  tbe  slanderer  a  person  of 
greater,  weight.  By  tbe  rule  of  the  civil  law,  every  publisher  of  slander  was 
punishable  as  the  original  author.  Codex,  lib.  9.  tit  36.  2.  At  any  rate, 
however,  the  party  justifying  must  take  care  to  publish,  if  at  all,  the  exact 
words  ot  the  original  author  of  the  slander,  and  not  what  he  is  pleased  to  call 
tJ^  purport  and  effect  of  tbe  slanderous  words.  In  actions  for  slander  and 
indictments  for  libels,  as  well  as  in  justificatory  pleas  of  this  sort,  it  is  always 
usual  to  state  the  words  themselves,  and  not  the  efiect  of  them ;  for  otherwise 
the  party  pleading  makes  himself  a  judge  of  the  purport  and  effect,  which  the 
law  does  not  admit.  The  very  reason  why  the  second  speaker  is  excusable 
in  any  case  is,  because  he  gives  to  the  party  injured  a  certain  cause  of  action 
against  the  original  speaker ;  but  that  is  not  the  case  here  :  for  if  the  plaintifiT 
were  to  charge  tbe  first  speaker  in  an  action  of  slander,  and  only  allege  in 
his  declaration  that  he  had  spoken  such  and  such  words  or  to  that  effect,  that 
would  not  sustain  the  .action:  neither  would  it  suffice  if  the  words  were  stated 
without  that  addition,  if  the  present  defendants  when  called  as  witnesses, 
could  only  prove,  what  they  have  in  their  plea  here  alleged.  For  though  it 
be  not  necessary  to  prove  all  the  very  words  which  are  laid,  yet  some  certain 
words  must  be  proved,  agreeing  in  substance  with  the  words  laid.  But  3dly, 
no  person  is  allowed- to  publish  the  hasty  slander  of  another,  after  he  knows 
thatthe  person  who  first  uttered  it  is  convinced  that  he  was  mistaken.  This 
is  specially  charged  against  the  defendants  in  the  first  count,  and  is  the  gist  of 
that  count,  and  must  be  proved  by  the  plaintiffs ;  otherwise  under  the  general 
issue  the  defendants  will  be  entitled  to  a  verdict ;  the  special  plea  to  it  there- 
fore amounts  to  no  more  than  the  general  issue.     In   Gerard  v.  Dickinson^  4 
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Go.  18.  b,  it  was  holdeo  ihat  slander  spoken  by  the  defendant  against  his  owa 
knowledge  made  him  liable  at  all  events. 

Halrtryd^  contra,  said  he  should  first  consider  the  special  plea  to  the  3d 
count:  because  if  that  were  not  good,  of  course  the  others  colild  not  be  main* 
lained.  To  maintain  an  action  for  slander,  the  words  spoken  or  written  mu^t 
be  fdbe  as  well  as  malicious.  This  was  so  settled  in  Lord  NvrthampUm^g 
ease,  12  Co.  133,  and  all  the  subsequent  cates.  The  fourth  point  there  re» 
solved  was,  that  in  a  private  action  for  slander,  if  /.  5.  publish  that  he  hath 
heard  /.  N.  say  that  /.  G.  was  a  traitor  or  thief,  ip  an  action  of  the  case,  if 
the  truth  be  such,  he  may  Justify.  The  same  was  considered  in  Daw  v. 
Lewiiy  7  Term  B^n.  17.  But  it  is  attempted  to  distinguish  this  from  other 
cases,  because  the  defendants  published  in  writings  that  which  before  was  on* 
ly  spoken.  Admitting,  however,  that  there  may  be  a  distinction  in  the  respect 
stated,  namely,  where  the  words  were  not  actionable  before  they  were  reduc- 
ed into  writing,  that  distinction  does  not  apply  here  :  because  the  words  in 
question  having  been  spoken  of  the  plaintifife  in  their  trade,  were  in  them** 
selves  actionable,  as  much  so  as  if  they  bad  been  originally  written.  And 
as  to  the  greater  mischief  of  written  than  of  parol  slander,  the  law  has  prcH 
Tided  an  additional  remedy  for  it,  namely,  by  indictment.  Neither  do^s  the 
mere  stating  that  another  person  said  such  and  such  things  of  the  plainti& 
give  any  confirmation  of  or  authenticity  to  the  slander,  as  it  must  still  stand 
upon  the  authority  of  the  original  propagator  of  it.  Nor  is  any  special  dam- 
age charged  to  have  ensued  from  it.  Therefore,  all  that  the  defendants  said 
being  true,  and  no  special  damage  being  stated,  no  action  lies,  there  beine 
neither  damnum  nor  injuria.  [Ix>rd  MUnboraugh  desired  that  he  would 
endeavour  to  answer  the  objection,  which  pressed  chiefly  on  the  attentim^ 
of  the  Court,  that  on  the  information  as  disclosed  by  the  pleas,  the  plaintiffs 
could  not  h&ve  maintained  an  action  against  Ouy  for  the  slander.]  The 
usual  way,  to  be  sure  in  declaring  in  these  actions,  is  to  state  that  the 
defendant  spoke  such  and  such  words;  but  it  has  never  been  hold^  ne- 
cessary to  prove  every  identical  word  as  laid :  proving  the  substance  of  them 
18  sufficient.  It  is  so  in  the  case  of  libels ;  though  there  if  the  party  afiect 
to  set  out  the  vei^y  words,  he  must  prove  them.  Here  the.  words  them- 
selves are  given,  though  the  defendants  have  also  added,  or  to  that  effects 
But  it  wotdd  be  sufficient  for  the  plaintiffs  to  declare  on  those  words  against 
Giey,  though  they  could  only  prove  words  to  the  same  effect.  [Law*^^ 
rence^  J.  Though  it  be  not  necessary  to  prove  all  the  very  words  al- 
leged, yet  it  is  necessary  to  prove  some  materia}  part  of  them ;  and  it  would 
not  be  sufficient  to  prove  equivalent  words  of  slander.]  The  demurrer  ad- 
mits the  words  justified  to  be  substantially  the  same  as  those  spoken.  With 
respect  to  the  justification  pleaded  to.  the  first  and  second  counts  admitting 
that  an  action  lies  for  publishing  slander  originally  uttered  by  another  af\er 
knowledge  by  the  defendant  that  it  was  untrue,  yet  that  is  no  cause  of  demur- 
rer to  the  justification  pleaded,  but  smh  previous  knowledge  should  have 
been  specially  replied,  in  order  to  shew  that  the  plaintifis  meant  to  rely  on 
it ;  because,  as  it  is  stated  in  the  declaration,  it  is  mere  matter  of  aggra- 
vation, and  need  not  have  been  proved  ;  the  gist  of  the  action  not  being  the 
knowledge,  but  the  falsely  and  maliciously  publishing  the  libel.  As  where 
to  an  action  fpr  a  voluntary  escape,  the  defendant  may  plead  a  recaption 
as  if  in  case  of  a  negligent  escape  ;  and  if  the  plaintiff  mean  to  rely  on  the 
whnUary  escape,  he  must  reply  it  specially ;  because  the  actual  tteape  is 
the  gist  of  the  complaint,  and  the  allegation  in  the  declaration,  of  its  being 
Dohintary^  is  only  to  be  taken  as  matter  of  aggravation,  unless  the  plaintiff  by 
his  replication  shew  that  he  insist  on  it  as  a  substantive  cause  of  .action (a). 
So  in  an  action  on  a  bond,  in  which  the  condition  is  stated  and  breaches  as- 

(s)  Sir  it  jBovy'f  mm,  1  Veatr.  217,  sad  vide  Banmvou$  v.  Watk^^  %  Term  Rep.  IM. 
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signed  in  the  declaration,  yet  if  the  defendant  plead  performance,  it  has  ney- 
er«been  holden  that  the  plaintiff  must  not  insist  on  the  breaches  in  his 
replication.  So  in  an  action  of  trespass  for  impounding  cattle  and  convert- 
'  ing  them  to  the  defendant's  use,  the  conversion  is  not  the  gist  of  the  complaint, 
though  It  may  become  so  by  the  replication  ;  and  the  conversion  need  not  be 
answered  by  the  plea.  '  Dye  v.  Leatherdale,  3  Wils.  20.  Here  it  would  have 
been  sufficient,  on  the  plea  of  the  general  issue  to  the  first  count,  for  the 
pkiutifis  to  have  proved  the  publication,  without  any  of  the  previous  circum- 
stances in  aggravation.  And  if  a  special  plea  select  a  fact  not  material  to 
maintain  the  declaration,  and  put  that  in  issue,  it  is  demurrable. 

Abbott,  in  reply,  insisted  that  the  plaintiffs  eould  not  sustain  the  two  first 
counts,  by  proving  the  several  matters  alleged  therein,  prior  to  the  puhlica* 
tion,  which,  as  there  stated,  grew  out  of  such  previous  matter,  and  «was  in- 
separably connected  therewith.     The  libel  is  charged  to  have  been  published 
of  and  concerning  the  said  account  so  made  out  and*  sent  to  the  said  Gwy,  and 
of  .and  concerning  the  said  Guy,  and  the  aforesaid  expressions  so  by  him 
uttered,  &;c.  which  expressions  are  before  stated  to  have  been  uttered  hastily 
and  rashly,  and  the  matter  to  have  been  explained  to  Guy*s  satisfaction, 
and  this   with   the  knowledge^   of   the   defendants   before    the   publication 
of  the  libel.     The  plea  does  not  allege  that  the   words  spoken  by   Guy 
were  true,  but  only  that  in  fact  he  had  uttered  such  words  or  to  that  effect : 
therefore,  unless  it  Would  be  sufficient  for  the  plaintiffs  to  declare  in  that  man- 
ner against  Guy,  the  defendants  have  not  given  them  a  certain  cause  of  ac- 
tion over  by  their  plea;  and  it  must  be  taken  thut  the  defendants,  when  call- 
ed as  witnesses  in  such  action,  could  prove  no  otherwise  than  Its  they  have 
pleaded,  which  would  not  be  sufficient     But  at  any  rate,  there  is  a  great  dif- 
ference between  written  and  oral  slander ;  and  for  the  reasons  before  given 
the  rule  laid  down  in  Lord  Northampton's  case  does  not  apply  to  the  present. 
Lord  Ellenborough,  G.  J.     Without    considering    the    extent  of  the 
rule  laid  down  in  Lord  Northampton's  case,  of  which  it  is  sufficient  at  pre- 
sent to  observe,  that  that  was  a  case  of  oral  and  this  is  one  of  written  slan- 
der, the  ground  on  which  we  are  disposed  to  decide  the  present  question  steers 
clear  of  that  and  all  other  cases.     In  order  to  maintain  thi^  species  of  action 
it  is  necessary  that  there  should  be  malice  in  the  defendant  and  an  injury 
to  the  plaintiff,  and  that  the  words  should  be  untrue.     By  the  first  count 
the  charge  in  substance  against  the  defendants  is,  that  they  revived  and  pub- 
lished an  injurious  report  of  the  plaintiffs,  which  had  been  made  by  another 
person  who  was  afterwards  convinced  that  he  had  uttered  the  words  hastily  and 
rashly  ;  and  that  the  defendants  did  this  with  full  knowledge  of  all  those  cir- 
cumstances.    All  the  several  allegations  of  the  previous  report,   the  subse- 
3uent  explanation  of  the  plaintiffs'  conduct  to  Guy,  his  satisfaction  wtth  it,  and 
ie  defendants'  knowledge  of  it,   are   so  interwoven  by  the  pleading  with 
the  publication  of  the  libel  that  they  could  not  be  severed  from  it,  so  that 
the  plaintiffs  could  sustain  that  count  by  proof  of  the  publication  alone  of  the 
libel  without  such  explanatory    circumstances.      The    plaintiffs  could    not 
entitle  themselves  to  recover  on  it  unless  all  were  proved.     The  count  then 
contains  a  charge  against  the  defendants,  that  they  published  the  slander  with 
the  knowledge  that  the  person  who  had  originally  uttered  it  was  satisfied 
that  it  was  untrue.     The  fact,  therefore,  of  such  previous  uttering  was  mere- 
ly used  by  the  defendants  as  a  pretence  for  publishing  the  same  slander :  that 
snews  malice  in  the  defendants  and  an  injury  to  the  plaintiffs.     But  without 
going  into  that  point,  at  all  events  in  order  to  justify  the  parties  reviving  the 
slander  by  naming  the  original  author  of  it,  they  must  so  disclose  the  matter 
as  to  give  the  plaintiffs  a  certain  cause  of  action  against   the  party  named  : 
now  here  they  only  state  that  the  other  uttered  such  words,  or  to  that  effect ; 
and  if  the  defendants  when  called  as  witnesses  to  support  the'  action  against 
Oity  could  only  prove  that  he  tittered  words  to  the  effect  of  those  set  forth* 
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that  would  not  be  sufficient.  On  this  ground  alone  without  goiftg  into  the 
other  objection,  it  is  enough  for  us  to  say  that  the  justification  cannot  be  sup- 
ported. 

Lawbence,  J. (a)  I  am  of  the  same  opinion  on  the  ground  stated  by 
my  Lord,  without  going  into  Lord  Northampton's  case  as  applied  to  written 
slander.  And  without  considering  whether  or  not  it  be  necessary  to  prove  all 
the  previous  allegations  in  the  two  first  counts,  it  is  sufficient  to  say,  according 
to  the  rule  in  Lord  Northampton's  case,  supported  in  the  late  case  of  Davis 
V.  Lewis,  7  Term  Rep.  1?,  that  in  order  to  justify  the  repetition  of  slanderous 
words  spoken  by  another,  the  defendant  must  give  a  certain  cause  of  action 
against  that  other;  and  that  must  be  done  not  only  by  naming  the  aythor  of 
the  slander,  but  also  by  giving  the  very  words  used :  and  it  is  not  sufficient 
either  to  state  words  to  the  same  effect,. or  to  prove  words  to  the  effect^of  tho^e 
alleged.  For  I  take  the  rule  in  actions  of  this  sort  to  be,  that  though  the 
plaintiff  need  not  prove  all  the^  words  laid,  yet  he  must  prove  so  much  of  them 
as  is  sufficient  to  sustain  his  cause  of  action,  and  it  is  not  enough  for  him  to 
prove  equivalent  words  of  slander. 

Le  Blanc,  J.  Without  entering  into  the  consideration  of  Lord  North- 
ampttyrCs  case,  the  rule  is  clearly  established  that  in  order  to  justify  the  repeti- 
tion of  slander  the  defendant  must  state  the  name  of  the  person  by  whom  it 
wds  first  uttered  so  as  to  furnish  the  plaintiff  with  a  cause  of  action  against 
him.  But  this  rule  would  be  nugatory  if  the  defendant  wefe  merely  to  name 
the  person  without  also  stating  what  he  had  uttered  with  such  precision  as  to 
enable  the  plaintiff  to  maintain  his  action  against  him.  For  this  purpose  the 
defendant  must  state  the  very  words  themselves  used,  and  not  merely  the  ef- 
fect of  them(l).  With  respect  to  the  two  first  counts,  they  statt  circumstances 
which  shew  t^at  though  the  defendants  only  published  slander  which  had  be-* 
fore  beert  uttered  by  another  person  named,  yet  that  it  was  published  by  the 
defendants  under  such  circumstances  as  do  not  appear  to  m^  to  come  within 
any  of  the  cases  where  such  previous  uttering  has  been  holden  to  be  a  justi- 
fication to  another  by  whom  it  was  revived. 

Judgment  for  the  Pl%intiffs<2).' 


Sampson  t?.  Brown  and  Another. 

2  East,  489.     June  26,  1802. 

A  writ  of  error  allowed,  though  notretorned,  is  in  itself  a  tupersedea*  ;  and  may  be  pleaded 
by  the  bail  to  have  been  issned  and  allowed  after  the  isiuing  and  before  the  return  of  the 
ca,  ta.  againBt  the  principal,  so  as  to  avoid  proceedings  against  them  in  scire  facias^  upon 
the  recognizance  of  bail,  prosecuted  after  a  return  by  the  sheriff  of  non  ut  invtntut  made 
pending  sueb  writ  of  error. 

THE  plaintiff  declared  as  of  Hil.  42  Geo.  3,  in  scire  facias  against  the  de- 
fendants as  bail  of  one  John  Mac  Guire,  and  stated  the  first  writ  against  the 
principal  to  be  tested  the  25th  Jvrie,  41  Geo.  3,  returnable  on  Friday  next  af- 
ter the  morrow  of  All  Soitls,  to  which  nihil  was  returned ;  and  then  stated  a 
second  writ  returnable  on  Thursday  on  the  morrow  of  Su  Martin;  to  which 
another  nihil  was  returned  :  and  thereupon  the  plaintiff  prayed  execution  to 
be  adjudged  to  him  of  the  debt  and  damages,  according  to  the  form  of  the 
recognizance  of  bail.  ' 
• f 

(a)  Grose,  J.  was  absent  from  indisposition.     ' 

(1)  The  rule  here  laid  down  was  soon  afterwards  recognized  in  Woolnoth  v.  Meadows^ 
6  East  471.  That  the  publisher  of  a  libel  b  liable  in  dsmages,  notwithstanding  the  libel  is 
accompanied  with  the  name  of  the  author,  see  Dole  v.  Lyon,  10  Johns.  Rep.  447. 

(2)  [The  republication  of  another  person's  slander  is  actionable.  3  Stephens*  N.  P. 
2663—4,  and  cases  cited.— W.] 
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Plea,  that  after  the  jadgment  against  Mac  Guire  a  writ  of  cmpUi  ad  saii^' 
faciendum  issued  ogaiost  him  directed  to  the  sherifif,  retumaUe  od  Wedneida^ 
next  after  15  days  of  the  Holy  Trinity^  and  that  before  the  same  toas  return^ 
able  or  returned^  viz.  on  15th  June  1801,  a  wrii  of  error  was  duly  tMtued  out 
of  Chancery  directed  to  Lord  Ken:yon  the  then  Lord  Chief  Juslice  of  B.  R., 
commanding  him  that  the  record  and  proceedings  of  the  said  suit  and  jodg* 
ment  (against  the  principal)  should  be  brought  before  the  Justices  of  C.  B. 
and  Barons  of  the  Exchequer  in  the  Ezchequer-chMnber  on  Tuetday  the  23d 
Junfi  1801,  according  to  the  form  of  the  statute,  &c.  as  by  the  said  writ  ofer- 
roT  Ttow  remaining  with  the  proper  qfieer  of  B»  R.m  that  behalf  not  yet  re- 
turTied  by  the  said  Chief  Justice  more  fully  appears :  which  said  writ  of  er« 
ror  afterwards,  and  before  the  said  writ,  or  any  writ  of  capias  ad  satirfaciendum 
on  the  said  judgment  against  Mac  Guire  was  jretumed  or  returnable,  viz.  on 
16th  June  1801,  was  duly  allowed,  Sec.  according  to  the  coarse  and  practice  of 
the  said  Court.  The  plea  then  averred,  that  the  said  writ  of  ca.  sa,  so  issued 
against  Mac  Guire,  viz.  on  the  19th  of  June  1801,  iMif  returned  by. the  sherijf 
pending  the  said  vrrit  of  error,  and  whilst  the  same  was  in  full  force  and  ef« 
feet,  and  during  the  time  that  the  said  writ  of  error  was  a  supersedeas  to  the 
said  ca.  sa.  upon  the  said  judgment,  and  wholly  superseded  the  execution  of 
any  such  writ.  And  that  Mac  Guire  after  giving  the  said  judgment,  and  be- 
fore the  issuing  of  any  other  ca,  sa.  against  him,  viz.  on  16th  November  1901, 
surrendered  himself,  &c.  in  satislaction  of  the  judgment  and  in  discharge  of 
his  bail,  &c. 

Replication ;  'that  on  Tuesday  next  after  the  octave  of  St.  Martin,  42  Geo. 
3,  a  certain,  rule  or  order  was  applied  for  by  the  defendant,  and  was  made  by 
the  said  Court  of  B.  R.,  whereby  on  reading  the  affidavit  of  W»  M.  it  was 
ordered  that  the  plaintiff  should  on  Friday  next  after  15  days  of  St.  Martin 
then  next  shew  cause  why  all  proceedings  against  the  bail  of  Mac  Guire 
should  not  be  set  aside  for  irregularity  ;  it  then  stated,  that  &e  said  affidavit 
of  W.  M,  set  forth  the  several  matters  in  the  defendant's  plea  alleged,  touch- 
ing the  issuing  and  return  of  the  said  ea.  so.  and  the  issuing  and  allowance  of 
the  said  writ  of  error ;  and  that  such  proceedings  were  had  on  the  said  rule 
that  afterwards,  viz.  on  Saturday  next  after  15  days  of  St.  Martin,  cause  was 
shewn  on  behalf  the  plaintiff,  and  the  rule  was  discharged,  6cc. 

To  this  there  was  a  demurrer,  shewing  for  special  causes,  amongst  others, 
that  it  does  not  appear  by  the  replication  that  the  said  'rules  or  orders  therein 
alleged  to  be  made  were  made  in  the  said  cause  now  depending  on  the  said 
recognizance.  There  were  several  other  causes  assigned  :  bat  as  it  was  ad- 
mitted that  the  replication  was  bad,  and  the  whole  argument  turned  on  the. 
validity  of  the  plea,  it  is  unnecessary  to  state  the  rest,  which  applied  to  parts 
of  the  replication  not  herein  set  out  verbatim. 

Wigl^y  in  support  (of  the  demurrer  to  the  replication,  and)  of  the  plea, 
contended  that  the  allowance  of  a  writ  of  error  operated  as  an  absolute  super' 
sedeas  in  law,  so  as  to  avoid  any  further  proceeding,  without  any  express  no- 
tice to  Ihe  plaintiff  below  not  to  proceed.  2  Rol.  Abr.  492, 1.  10.  Smith  v. 
Cave,  3  Lev.  312,  Perkins  v.  Wooiaston,  1  Salk.  321,  Sweefapple  v.  Good- 
fellow,  2  Stra.  867,  Smith  v.  Nicholson,  Ibid.  1186  ;  2  Ld.  Raym.  1260,  Dw<f- 
ley  V.  Stokes  2  Blac.  Rep.  1183,  Perry  y.  Campbell,  3  Term  Rep.  390,  Bedwell 
V.  Black,  Ibid.  643,  and  Miller  v.  Netcbald(a)  ;  so  that  even  a  return  of  non 
est  inventus  by  the  sheriff  (after  a  writ  of  error  allowed)  to  a  capias,  before  is- 
sued is  a  nullity:  for  as  it  is  said(^),  the  sheriff  cannot  even  look  after  the 
defendant  to  ground  such  a  return  upon.  Though  in  Miller  v.  Newbald  the 
Court  said  they  sometimes  refused  on  summary  application  to  stay  proceed- 
ings pending  a  writ  of  error,  leaving  the  party  to  his  ordinary  remedy.- 

(a)  Ante,  1  vol.  662,  and  vide  MirHon  v.  SUwtnt.  Willet,  tl\. 
(6)  Ibid.  1186,  And  2  Ld.  Raym.  1260. 
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Whatever  may  have  been  fonnerly  practised,  it  is  no  longer  lequired,  if  it 
ever  were,  to  sue  out  a  writ  of  tupersedeag  upon  the  allowance  of  the  writ  of 
error :  and  the  only  instances  where  it  has  been  done  in  modern  times  have 
been  where  a  defendant  having  been  taken  in  ezecation  could  not  get  his  dis- 
charge without  it.  Bat  here  the  writ  not  having  been  executed,  there  was 
nothing  to  supeisede.  *  These  defendants  too  (the  bail)  were  no  parties  to  the 
original  suit,  and  have  no  notice  of  the  default  of  the  principal  till  after  the 
return  to  the  capiat.  But  the  capias  roust  be  retumahle  before  the  issuing  of 
the  scire  facias  against  the  bail,'  though  no  issue  can  be  taken  on  the  time 
when  it  was  in  fact  returned,  3  Term  Rep.  390.  And  though  it  had  been 
competent  to  them  to  have  sued  out  a  writ  of  supersedeas^  at  least  it  was  a 
matter  of  discretion  which  thoy  were  not  bound  to  do. 

Marryat,  contra.  This  is  an  attempt  to  plead .  matter  of  practice  which 
is  not  aUowable.  In  a  case  of  Carmichael  v.  Troutbeck  and  another,  bail 
of  Chandler t  in  Easter  term  1784,  to  an  action  by  the  assignee  of  the  bail 
bond  it  was  pleaded*  that  the  cause  was  out  of  court  for  want  of  a  decla- 
ration before  the  assignment ;  and  on  demurrer  the  Court  held  that  as  mat- 
ter of  practice  it  was  not  pleadable  ;  and.  thereupon  the  plaintiff  had*  judg- 
ment. Now  the  return  of  the  capias  is  mere  matter  of  practice,  as  appears  from 
BaU  V.  Manucaptors  of  Russell  Salk.  602.  Even  the  issuing  of  the  writ  of 
capias  ad  satisfaciendum  against  the  principal  is  with  respect  to  the  bail  only 
matter  of  practice  not  required  by  any  law,  and  merely  intended  to  give  the 
bail  notice  to  render  the  principal.  There  is  no  instance  of  the  allowance 
of  a  writ  of  error  (by  way  of  supersedeas)  being  put  on  the  record  by  plea, 
although  the  occasion  must  continually  have  occurred.  It  is  the  daily  prac- 
tice to  apply  to  the  Court  to  stay  proceedings  pending  a  writ  of  error,  which 
is  sometimes  refused  if  it  appear  to  have  been  sued  out  for  delay ;  and  some- 
times plaintiflb  obtain  leave  to  sue  out  execution  pending  a  writ  of  error.  In 
all  these  cases,  if  this  plea  be  good,  the  Court  would  be  authorizing  a  trespass. 
Neither  would  such  applications  for  stay  of  protreedings  be  tnade,  since  ti 
plaintiff  would  be  a  trespasser  if  he  proceeded  at  all  after  the  allowance  of 
a  writ  of  error.  This  jshews  that  such  allowance  operating  as  a  supersedeas 
is  merely  founded  on  the  pactice  of  the  Court,  and  not  on  any  general  n^  of 
law.  Here  the  writ  of  error  was  not  allowed  till  after  the  issuing  of  the  ca- 
pias,  and  the  objection  is,  that  the  sheriff  afterwjirds  returned  the  writ,  which 
it  was  his  duty  to  do,  unless  prohibited  by  some  other  equivalent  authority* 
But  no  notice  is  stated  to  the  sheriff  of  sucn  allowance,  and  he  was  not  bound 
to  take  judicial  notice  of  it,  however  the  party  in  the  cause  may  be  so. 
Though  even  after  nodce  the  sheriff  may  return  to  the  Court  th^t  he  has 
done  nothing  under  the  writ.  And  according  to  Hurst  v.  Cox,  1  Blac.  393, 
the  return  and  filing  of  the  capias  is  mere  matter  of  form  ;  and  by  Gee  v. 
Fane^  1  Lev.  225,  the  return  may  be  filed  even  after  the  issuing  of  the  scire 
facias.  At  any  rate,  the  allowance  of  the  writ  of  errror  is  not  of  itself  a  su- 
persedeas,  but  only  becomes  so  by  a  rule  of  court,  or  by  a  writ  of  supersedeas. 
He  then  referred  to  Rast.  309.  pi.  4,  and  Clift.  693,  pi,  20.  Precedents  of 
writs  of  supersedeas  to  the  sheriff  on  the  ground  of  a  writ  of  error  allowed. 
Brev.  Jud.  341.  Fitzh.  Na.  Br.  239,  E.  Reg.  129,  and  many  other  prece- 
dents referred  to  in  Tewmsend^s  tables.  So  the  stat.  3  Jac.  1.  c.  8,  requiring 
bail  in  error  recognizes  the  practice  of  issuing  writs  of  supersedeas.  [Lord 
EUenhorough.  The  words  of  that  statute  are  "  that  no  execution  shall  be 
stayed  upon  or  by  any  writ  of  error  or  supersedeas  (hereupon  to  be  sued,  &c. 
unless,"  &c. ;  which  shew  that  the  Legislature  recognized  the  staying  of  pro- 
ceedings as  well  by  the  allowance  of  the  writ  of  error  itself  as  by  the  wnt  of 
superudeas."]  The  writ  of  error  allowed  may  stay  the  issuing  of  the  writ  of 
execution  ;  but  after  the  latter  has  issued,  the  writ  of  supersedeas  is  necessary 
to  stay  the  execution  and  prevent  the  sheriff  doing  any  thing  under  it.  In 
the  case  cited  from  2  Rol.  Abr.  492,  it  appears  that  a  writ  of  stf persedeas  issu- 
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ed  after  the  writ  of  error  to  enforce  the  stay  of  proceedings.  At  any  rate,  as 
a  writ  of  error  does  not  of  itself,  stay  the  proceedings  in  all  cases,  as  in  those 
incladed  in  the  statute  of  James,  unless  bail  in  error  be  put  in,  it  ought  either 
to  have  been  shewn  that  this  was.  not  a  case  in  which  bail  in  error  were  re- 
quired,  or  to  hare  been  averred  that  bail  in  error  had  been  put  in,  in  order 
to  make  it  operate  as  a  supersedeas.  And  as  the  party  has  four  days  by  the 
practice  of  the  Court  to  put  in  such  bail,  at  least  the  proceedings  during  those 
four  days  until  the  bail  were  put  in  are  good.  In  Idxne  v.  Bacchus^  2  Term 
Rep.  44,  where  the  writ  of  execution  was  executed  after  the  allowance  of  a  writ 
of  error  before  the  four  days  were  expirod,and  no  bail  in  error  were  put  in,  the 
Court  refused  to  set  aside  the  execution.  Besides,  there  is  a  great  difierence 
between  the  award  of  a  writ  and  the  actual  execution  of  a  writ  awarded. 
Bro.  Abr.  Error,  pi.  66.  Here  the  record  has  nerer  been  removed :  it  is  ex- 
pressly so  stated  in  the  plea ;  and  the  writ  of  error  being  discontinued  by 
lapse  of  time,  there  is  nothing  to  prevent  the  Court  from  awarding  execution. 

Lord  Ellenborough,  C.  J.  It  seems  from  the  fmssage  cited  from  Bro. 
Abr.  to  have  been  anciently  the  practice  to  sue  out  a  writ  of  supersedeas,  after 
the  allowance  of  a  writ  of  error ;  but  I  find  no  instance  of  this  practice  refer- 
red to  since  the  stat.  3  Jac.  1,  c.  8.,  and  indeed  from  that  period  at  least  it 
must  have  been  altogether  unnecessary :  for  that  statute  says  "  that  no  execu- 
*<  tion  shall  be  stayed  upon  or  by  any  writ  of  error  or  supersedeas  thereupon 
"  to  be  sued,  6cc,  unless,"  6cc.  which  shews  that  either  a  writ  of  error  (allow- 
ed) or  a  writ  of  supersedeas  would  have  the  effect  of  staying  execution.  That 
tallies,  with  the  practice  which  has  long  prevailed  of  not  suing  out  a  writ  of 
supersedeas  after  the  allowance  of  a  writ  of  .error.  And  the  case  of  Perry  v. 
Campbell,  3  Term  Rep.  300,  shews  that  Lord  Kenyan  then  expressly  consid- 
ered that  the  allowance  and  service  of  the  writ  of  error  was  in  itself  a  super* 
sedeas.  Shall  we  then  overturn  the  whole  practice  of  the  Court,  by  saying 
that  it  shall  not  have  that  operation ;  but  that  it  is  necessary  to  sue  out  a  for* 
mal  writ  of  supersedeaSfWhich  it  appears  is  never  done?  Hero  the  bail  by  , 
their  plea  in  eflfect  allege,  that  no  capic^s  ad  satisfaciendum  was  returned  against 
'  their  principal,  without  which  they  cannot  be  made  liable.  Then  it  is  said, 
that  tne  allowance  of  the  writ  of  error  is  no  supersedeas,  unless  it  be  shewn 
that  bail  in  error  were  put  in  in '  time,  pr  that  none  were  required.  But  if 
bail  in  error  were  not  put  in  when  required,  that  should  have  been  shewn  by 
the  plaintiff  in  his  replication  ;  for,  as  it  appears,  the  writ  of  error  allowed  is 
in  general  a  supersedeas,  and  the  statute  only  says,  that  it  shall  not  be  so  in 
certain  cases,  unless,  &;c.  therefore  the  party  wishing  to  avail  himself  of  the 
neglect  in  the  particular  case  excepted  should  shew  that. 

Lawrence,  J. (a)  said  he  had  always  considered  that  the  allowance  of  a 
writ  of  error  was  a  supersedeas,  and  referred  to  Salk.  321,  and  Cotton  v. 
Daintry,  1  Ventr.  31,  which  latter  had  not  been  mentioned  in  the  argument ; 
where  it  is  said,  that  though  the  sheriff  shall  not  be  in  contempt  if  he  make 
execution  after  the'  writ  of  error,  if  no  supersedeas  be  sued  out,  for  diat  he  had 
no  notice ;  yet  the  writ  of  error  immediately  upon  the  sealing  forecloses  the 
Court,  so  that  die  execution  made  after  it  is  to  be  undone(l). 

Lb  Blanc,  J.  declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 

(a)  Gro9€,  J.  wai  absent  from  indisposition. 
(1)  Vide  Phelpt  ▼.  Landon,  2  Dty  87. 
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Williamson  i;.  Allison. 

2  Eut,  448.    Jane  26, 1802. 

in  ta  ftciuNi  en  die  OMe  ia  tort  for  a  fafreach  of  •>  warranty  of  gooda,  the  tdinUr  need  not  bo 
charged,  ^nor  if  charged  need  it  be  proTod. 

THE  declaration' stated,  that  the  plaintiff  on  12th  of  May  1800,  at  London, 
&c.  bargained  with  the  defendant  to  buv  of  him  twenty-four  dozen  bottles  of 
claret,  for  the  purpose  of  being  foFthwitn  exported  by  the  plaintiff  to  the  Bast 
Indies : '  and  the  defendant  then  and  there  well  knowing  the  said  claret  to  be 
in  an  unfit  and  improper  state  to  be  so  exported  as  aforesaid,  by  then  and  there 
falsely  and  frauduljently  warranting  the  said  daret  to  be  in  a*  fit  and  proper 
state  to  be  so  exported  as  aforesaid,  then  and  there /o^Zy,  fraudvlently,  and 
deceitfully  sold  the  said  claret  to  the  plaintiff  at  and  for  a  certain  sum,  viz.  78?. 
to  be  therefore  paid,  and  which  was  afterwards  paid  to  the  defendant  for  the 
s^me,  and  whicli  claret  was  afterwards  exported  let  bottks  by  the  plaintiff  to 
the  East  Indies  aforesaid :  whereas  in  truth  and  in  fact  the  said"  claret  so  as 
aforesaid  sold  by  th§  defendant  to  the  plaintiff,  and  so  exported  as  aforesaid, 
at  the  time  of  the  said  sale  and  warranty  thereof  was  not  in  a  fit  and  proper 
state  to  be  so  exported,  but  on  the  contrary^  was  at  that  time  new  and  in  an  un- 
fit and  improper  state  to  be  so  exported ;  whereby  the  said  claret  fermented, 
and  great  part  thereof  became  wholly  lost  to  the  plaintiff,  and  the  rest  of 
little  or  no  value  :  and  by  means  of  the  premises,  the  plaintiff  lost  great  gains 
and  profits  which  he  would  otherwise  have  made,  &c.  and  was  put  to  great 
charge  and  expence  about  the  exporting  and  insurance  thereof,  to  wit,  at  2^- 
don,  &c.  and  so  the  plaintiff  ih  fact  saith,  that  the  defendant  on  the  same  day  ' 
and  year  afoTesQid,  falsely  and  fraudulently  deceived  Mm,  to  wit,  at,  London, 
dec.  There  were  other  counts,  all  charging  the  scienter,  and  the  deceit :  (o 
which  the  defendant  pleaded  not  guilty. 

At  the  trial  before  Lawrence,  J.  at  the  sittings  after  last  Hilary  term  at 
Guildhall,  the  warranty  was  proved,  and  also  that  the  wine  when  it  got  to 
Bengal,  Was  sour  and  unmarketable  :  but  the  plaintiff  did  not  prove,  nor  did 
it  appear  probable  from  the  evidence  that  the  defendant  kkiew  that  the  wine 
was  unsound  at  the  time  when  it  was  delivered,  but  the  misfortune  was  mQre 
likely  owing  to  bad  bottling  or  packing.  It  was  therefore  contended  on  the 
part  of  the  defendant,  that  the  plaintiff  Was  not  entitled  to  recover,  inasmuch 
>as  there  was  no  proof  of  the  scienter,  as  laid  in  the  declaration :  but  the  learn- 
ed judge  heing  of  opinion  that  the  gist  of  the  action  was  the  warranty,  and 
the  scienter  mere  matter  of  aggravation,  thought  that  the  latter  need  not  be 
praved,  and  directedthe  jury  accordingly,  who  found  for  the  pfaihtiff. 

In  the  last  term  a  Yule  was  obtained,  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  jsei  a^ide,  and  a  new  trial  had  on  the  ground 
before  suggested ;  and  on  reporting  the  evidence  on  this  day,  Lawrejtce,  J. 

referred  to  a  case  of . v.  Purchase  at  GuildhaU,  6  Creo.  2.,  before  Lord 

Raymond,  C.  J.,  which  was  an  action  on  the  case  for  selling  an  unsound  horse 
which  was  warranted  to  be  sound,  in  which  the  scienter  was  averred  in  the 
declaration.  But  Lord  Raymond  was  of  opinion  that  the  scienter  need  not  be 
proved  inasmuch  as  there  was  a  warranty;  and  that  the  scienter  was  only  ne- 
cessary to  be  proved  where  the  action  was  in  the  nature  of  an  action  of  deceit 
without  any  warranty  (a).     He  observed,  however,  that  it  did  not  appear  frpm 

(a)  Vide  Springwell  v.  Allen,  Aleyo,  91,  of  which  the  following  b  a  foller  note  taken 
from  a  MS.  in  the  hand-wrriiinc  of  Mr.  Joitioe  Burn^,  in  bii  collection  of  Lord  Hdrd» 
vfieke,  C.  and  hii  ion  the  late  Mr.  Ckarlti  Yorke^  **  In  an  action  on  the  ease  for  Mllint  a 
bone  ai  the  defeodant't  own,  when  in  troth  it  was  the  hone  of  A.  B.,  nppn  not  guuty 
pleaded,  it  appeared  that  the  defendant  boqght  the  hone  in  SmiU^iMt  bn|  did  doC  ttk»  otre 

Vol.  I.  es  ' 
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the  note  of  that  case,  whether  the  declaration  were  in  assumpsit  or  in  tort ; 
though  he  thought  it  more  probable  that  it  was  in  tort ;  as  the  practice  of  de* 
clariag  in  assumpsit  in  sach  eases  was  not  common  at  that  time. 

(xibbs  and  Dampiery  who  were  to  have  shewn  cause  against  the  role*  wete 
stopped  by  the  Court. 

'£rfiUne  and  Marryat  in  support  ^f  the  rale,  said,  that  unless  the  declara- 
tion in  the  case  alluded  to  Were  in  tort^  the  authority  of  it  did  not  press  upon 
the  defendant :  and  in  Steuart  t.  Wilkins,  Dougl.  18^  where  this  subject  was 
much  discussed,  the  practice  of  declaring  in  assumpsit  in  such  cases  was  not 
considered  as  a  novelty,  it  having  been  in  use  some  time  before,  within  there* 
collection  of  two  of  the  judges  (Ashhurst  and  BtiUer,  Js.)  who  were  consider- 
able pleaders.  In  assumpsit  upon  an  express  warfantv,  the  scienter  is  imma* 
terial  and  irrelevant,  and  therefore  need  not  be  proved  though  laid.  But  in 
declaring  in  case  for  the  deceit,  though  it  may  not  be  necessary  where  a  war* 
ranty  is  stated  to  aver  the  scienter,  accordinff  to  Chandler  v.  Lopus,{a)  yet 
not  being  irrelevant  to  the  deceit,  which  is  there  the  fist  of  die  action,  it  must 
ie  ppved  if  laid.  Here  then  the  plaintiff  having  declared  in  tort,  and  having 
averred  the  scienter,  which  is  the  medium  of  establishing  the  fraud  and  tort» 
was  bound  to  prove  it.  .  The  issue  of  not  guilty  is  joined  on  the  deceit,  and 
not  on  the  assumpsit  or  warranty  ;  the  deceit,  therefore,  b  not  merely  not  irre- 
levant, but  of  the  very  essence  of  the  declaration,  l^iey  also  referred  to  a 
late  case  of  Doiwding  v.  Mortimer,  before  Lord  Eenyon,  C.  J.,  where  he  was 
of  opinion  that  the  scienter  was  necessary. to  be  proved(6). 

Of  this  last  mentioned  case  it  was  observed  by  the  plaintiff  *s  counsel  ia 
answer,  that  it  did  not  state  any  warranty,  but  was  founded  wholly  on  the  de- 
ceit. 

Lord  Ellbnbobottgh,  G.  J.  The  distinction  between  immaterial  and  irre- 
levant averments  was  welt  taken  in  Bristow  v.  Wrigit,  Dougl.  665.  That 
was  an  action  on  the  case  against  a  sheriff  for  taking  the  tenant's  goodsi  in 
execution  without  satisfying  the  landlord  for  a. year's  rent ;  and  the  plaintiff 
averred  that  the  rent  was  reserved  quarterly :  whereas  it  turned  .out  to  be  re- 

to  bava  bim  lenlly  tolled.  Yat  as  the  plaintiflT  conld  not  prove  that  the  defendant  knew  it  to 
be  the  horie  of  j9.  B.  the  plaintiflT  wei  noosuHed  :  for  the  teienter  or  fraud  ia  the  gist  of  the 
aetlon  tohere  there  in  no  warranty;  for.  there  the  party  Ukea  upon  himself  the  knowledge  oT 
the  title  to  the  borre  and  of  hk  qaalities."(  1)  See  «W  Chandler  ▼.  Loput,  in  the  f^cfaeq- 
v^-chamber,  Cra  Jac.  4,  to  the  same  parpoae.  llie  same  MS.  also  refen  to  another  ease; 
"  So  if  a  man  aell  six  blank  lottery  ticketo,  and  afterwards  another  as  owner  of  these  ticket* 
recover  them  of  the  vendee;  unless  the  vendor  knew  them  to  be  the  property  of  another  or 
warranted  them,  neither  this  actk>n  (onder  title  Cawe  of  Tbrt  in  nature  of  Deceit  and  other 
Wrongs)  nor  aeeu/npeit  for  nkmev  had  and  received  to  the  vendee's  use  will  lie.  Per  Holt 
C.  J.  Paget  ▼.  mikineon,  Tr.  8  W.  8.  GuUdhaW  And  sea  DenUon  y.  Ralpheon,  1 
Vantr.  866,  where  an  atMoion  is  given  on  the  very  point  in  qoestk>n ;  /or,  on  the  second  ooant, 
which  itated  a  warranty  that  the  goods  sold  were  good  and  merchantable,  and  averred  that 
the  defendant  delivered  them  l»d  and  not  merchantable,  knowing  them  to  be'naaght;  tha 
Coart  observe,  tbiit  though  the  declaratkm  be  '*  knowing  tbam  to  be  naaght,"  yet  the  know^ 
Udge  need  not  he  proved  in  evidence. 

(a)  Boll.  N.  P.  81,  cHad  from  Cro.  Jac.  4. 

(6)  Dowding  v.  Mortimer.  The  declaratkm  stated  that  the  plaintiff;  on  2Sth  Jan. 
1798,  at,  &c.  bargained  with  the  defendant  to  bay  of  him  a  certain  musket  as  and  for  a  sonod 
and  perfect  masket,  at  and  for  a  large  price,  viz.  2/.  12s.  6(£.,  and  that  the  defendant  then 
aoDd  there  knowing  the  sakl  masket  to  be  unsonnd,  broken,  and  imperfect,  then  and  thera 
sold  the  aakl  masket  to  the  plautilf  as  and  for  a  sonnd  and  perfect  mnskat  at  and  Sat  a  latga 
price,  to  wU,  2/.  12s.  6(f.  then  and  there  paki  by  the  plaMtiff  to  the  defendant,  whksb  aakl 
masket  so  sold  as  aforesaid  was  then  and  there  at  the  aaid  time  of  the  sale  thereof  ansoundp 
broken,  and  imperfect;  and  by  meani  and  in  cooseqaenee  thereof  ihe  sakl  masket  became 
and  was  of  little  or  no  aae  or  value  to  the  plaintiff*,  to  wit,  at,  &c.  and  so  the  plaintiff'  m  &ct 
soyfr,  that  the  dafendant  on  the  day  and  vear  aforasakl,  falsely  and  frandnlently  deceived  tha 
ptfcintnr,  10  virit,  at,  &&    There  mo^  other  oonnto  to  the  like  effect.    Plea,  not  guilty, 

^)V^^'^y**rdv,  Malcom,  1  Joha».  Rep.  468.  Mxae  v.  rVoodt,  2  Chim,  48. 
PwrJHnton  v.  L^e,  inta,  814. 
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served  yearly.  ,  There,  if  the  whole  averment  as  to  the  reservation  of  the  rent 
had  been  struck  out,  the  plaintiff  could  not  have  maintained  his  actioa,  he- 
cause  some  rent  mu3t  necessarily  have  been  avened  to  be  due ;  and  though 
it  was  unnecessary  to  have  stated  it  to  be  reserved  quarterly,  yet  the  defend- 
taxi  was  entitled  to  avail  himself  of  the  defect  of  proof  in  that  particular. 
But  here  if  the  whole  averment  respecting  the  defendant's  knowledge  of  the 
unfitness  of  the  wine  for  exportation  were  struck  out,  the  declaration  would 
still  be  sufficient  to  entitle  the  plaintiff  to  recover  upon  the  breach  of  the  war^ 
ranty  proved.  For  if  one  man  lull  another  into  security  as  to  the  goodness 
of  a  commodity,  by  giving  him  a  warranty  of  it,  it  is  the  same  thing  whether 
or  not  the  seller  knew  it  at  the  time  tp  be  unfit  for  sale  :  the  warranty  is  the 
thing  which  deceives  the  buyer  who  relies  on  it,  and  is  thereby  put  off  his 
guard.  Then  if  the  warranty  be  the  niateiial  averment,  it  is  sufficient  to 
prove  thfit  broken  to  establish  the  deceit :  and  the  form  of  t(ie  action  cannot 
vary  the  proof  in  that  respect.  The  ancient  method  of  declairjng  w^s  in  tort 
on  the  warranty  broken,  and  that  was  just  going  out  of  geneiml  practice  when 
the  case  of  Steuart  v.  Wiikins  was  discussed,  because  it  was  found  more 
convenient  to  "declare  in  assumpsit  for  the  sake  of  adding  the  money  counts. 
So  general  was  the  former  method,  that  declarations  ip  uat  form  were  fami- 
liar in  every  arrangement  pf  ^ecedents  in  tort  And  the  more  modem  prac- 
tice of  deciarinff  in  astumpsii  in  these  cases  has  not  prevailed  generally  above 
forty  years.  No  other  proof  was  required  to  sustain  the  former  mode  of  de« 
claring  than  the  warranty  itself  and  the  breach  of  it  Here  then  the  plaintiff 
will  be  equally  entitled  to  recover  in  the  tort  upon  the  same  proof,  by  striking 
out  the  whole  averment  of  the  scienter, 

Lawrence,  J.  I  retain  my  former  opinion  that  the  scienter  was  not  nec- 
cessary  to  be  proved.  The  form  of  declaring  in  assumpsit  in  these  cases  is 
not  of  very  ancient  date,  though  Mr.  Justice  BuUer,  and  before  him  Mr.  Jus- 
tice Ashhursij  had  often  drawn  .declarations  in  that  way  in  the  course  of  their 
practice  as  pleaders.  The  case  of  Steuart  v.  Wikins  was  the  first  wherein 
the  question xwas  regularly  discussed,  and  that  mode  of  declaring  established : 
but  even  since  that  time  I  have  myself  drawn  a  hundred  declarations  on  the 
same  subject  in  tort  There  are  many  precedents  of  that  sort  in  the  books, 
where  a  warranty  is  stated.-  Glift.  Entr.  932,  4,  5,  6,  and  several  others  in 
the  same  book.  Thomp.  40.  20.  And  these  are  not  drawn  as  laving  the 
gravamen  on  the  deceit,  as  in  the  case  alluded  to  of  Dotoding  v.  Mortimer^ 
but  on  the  warranty  broken.  Therefore,  considering  what  has  been  the  com- 
mon practice  of  pleading,  till  of  late  years,  I  think  it  very  probable  that  in  the 
case  before  Lord  Raymond^  the  declaration  was  in  tort,  and  if  so,  it  would  be 
directly  in  point.  With  respect  tp  what  averments  are  necessary  to  be  prov- 
ed, I  take  tne  rule  to  be,  that  if  the  whole  of  an  averment  may  be  strurk  out 
without  destroying  the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove 
it :  but  otherwise,  if  the  whole  cannot  be  struck  out  without  getting  rid  of  a 
part  essential  to  the  cause  of  action ;  for  then  though  the  averment  be  more 
particular  than  it  need  have  been,  the  whole  must  be  proved  or  the  plaintiff 
cannot  recoVer(l).  This  distinction  was  taken  by  Mr.  Justice  BuUer  in  Pip' 
pin  V.  Solomon,  5  Tem^  Rep.  ,496,  where  he  takes  notice  of  the  case  of  Bristow 
V.  Wright^  and  observes  that  it  was  there  necessary  for  the  nlaintiff,  in  shewing 
that  he  was  landlord,  to  set  forth  a  contract  between  hiftiself  and  the  tenant,  and 
that  no  part  of  the  contract  alleged  could  be  struck  out,  being  in  its  natue  en- 
tire, and  necessary  to  be  proved  as  alleged.  But  in  the  principal  case  he  said, 
that  the  averment  (which  was  that  the  ship  sailed  after  the  making  of  the  policy 
declared  on,)  did  not  arise  out  of  the  contract,  nor  was  the  contract  as  alleged, 
made  to  depend  upon  it ;  and  that  if  the  averment  there  in  question  had  been 
altogether  omitted,  the  declaration  would  still  have  contained  a  perfect  cause 

(1)  Vide  1  Cbitt  PIssd.  107.  Day's  tdit  tnd  tba  aatbiritMi  thtes  eilsd. 
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of  action.     So  here,  if  the  spienter  he  struck  out  altogether,  the  plaintlflT  may 
still  maintain  his  action  in  tort  on  the  warranty  broken. 

Lb  Blanc,  J.*  The  insertion  or  omission  of  the  fact  of  the  defendant's 
knowledge  at  the  time,  that  the  wine  was  unfit  for  sale,  according  to  the  war* 
ranty,  makes  no  difierence  in  the  cause  of  action  declared  on,  and  therefore  it 
may  he  struck  but  altogether :  but  in  another  form  of  declaring  it  may  he 
made  material. 

Rule  discharged* 


Imlay  i;.  Ellefsen, 

S  EaiC,  4M.    Jmi«  26,  1808. 

No coDDter  affidavit  can  be  reeeired  id  B.  R.  in  order  tocontfadiet  or  do  away  the  eflect  of 
an  affidaTity  to  bold  to  baH,  on  tbe  merito :  atid  though  loob  counter  affidavit  might  be  re- 
ceived to  ahew  that  the  defendant  Jiad  been  before  bolden  to  bail  for  the  Hme  eanie  of  ao- 
tioB  here,  yet  it  will '  not  avail  to  ahew  that  he  was  before  ao  holden  to  bail  io  a  foreigD 
conntry. ;  at  leaat  where  it  did  not  diitinctlv  appear  that  the  defendant  covld  have  the 
aame  redren  and  benefit  by  the  proceeding  abroad  at  here.  If  a  defendant  be  holden  to 
bail  under  a  judge's  order  lipon  an  affidavit  diicloaing  circamstancea  which  ahew  that  the 
plaintifi^  baa  been  damnified  to  tnch  an  aroonnt,  it  ia  aafficient,  thoo|h  it  improperly  atate 
that  tbe  ddfiindant  waa  indi/iUd  to  that  amemxt,  and  diacleae  the  apeciat  cireaBBViaDcea. 

THE  defendant,  by  leave  of  a  judge  at  chambers,  was  holden  to  special 
boil  upon  the  following  affidavit : 

"  Robert  Ctnvie  of,  &c,  one  of  the  trustees'  of  the  estiite  and  effects  of  G. 
Imlay i  under  an  assignment  thereof  in  trust  for  his  creditors,  maketh  oath  and 
saith,  that  P.  EUefien  is  justly  and  truly  indebted  to  the  plaintiff  in  3000^. 
and  upwards,  being  the  value  of  certain  l^rs  pf  silver  coo  taming  13000  oun- 
ces or  thereabouts,  delivered  by  the  plaintiff  or  on  his  account,  in  the  year 
1794,  to  the  defendant  to  be  by  him  carried  and  delivered,  and  by  the  de- 
fendant undertaken  to  be^  carried  and  delivered  to  £.  B,  of  Goitenhurgh  in 
Sweden^  for  the  use  and  on  the  account  of  the  plaintiff;  but  which  bars  of 
8il▼e^,  or  any  wti  thereof,  the  defendant  hath  not  carried  or  delivered  to  the 
said  E,  B,  at  U.  aforesaid,  or  to  any  other  person  or  place  for  the  use  of  tbe 
plaintiff.  And  this  deponent  further  saith,  that  the  said  defendant  hath  ever 
since  the  receipt  by  him  of  the  said  goods,  to  this  deponent's  belief,  been  ab- 
sent from  England,  and  out  of  the  jurisdiction  of  the  courts  of  justice  here, 
and  hath  lately  come  to  England,  but  secretes  himself  for  fear  of  discovery. 
And  further,  wc.  that  the  defendant  is  a  foreigner,  resident  in  Norv>ay,  and  is 
come  to  England  for  an  occasional  purpose  i)nly,  and  ad  deponent  believes, 
will  shortly  depart  this  realm,  and  that  unless  he  shall  be  holden  to  bail  the 
plaintiff  will  be  deprived  of  his  legal  remedy,  &c. 

Erskine  in  support  of  a  rule  for  discharging  the  defendant  on  common  bail, 
objected  first  to  Uie  sufficiency  of  the  affidavit  to  hold  to  bail  that  it  did  not 
state  any  debt(a)  owing  from  the  defendant  to  the  plaintiff,  but  at  most  only  a 
misconduct  of  the  former  in  not  carrying  the  goods  according  to  his  undertak- 
ing. No  perjury  could  be  assigned  if  in  fact  the  sU^r  were  the  property  of 
.£.  B.  and  he  alone  were  interested  in  the  loss :  for  there  is  no  averment  that 
the  plaintiff  had  any  property  in  it,  or  was  damnified  by  the  non-delivery : 
and  an  argumentative 'affidavit  of  debt  or  damage  is  not  sufficient  for  holding 
,another  to  bail.  But  2dly,  he  relied  on  a  counter  affidavit  by  the  defendant, 
whereby  it  appeared  that  the  contract  in  question  was  made  in  France,  for  the 
transmission  of  the  silver  from  thence,  at  a  period  t^hen  that  was  prohibited 
to  be  done  by  the  laws  of  that  country;  and  also  that  the  defendant  had  been 
holden  to  bail  by  the  plaintiff  for  the  same  cause  of  action  in  Norway,  which 
suit  was  still  depending.     In  support  of  the  first  of  these  latter  grounds  of  ob- 

(a)  Vide  WooUy  ▼.  Thomat,  7  Term  Eep.  500. 


IN  THE  FORTY-SECOND  YEAR  OF  GEORGE  III.   541 

jection  he  relied  on  Melan  v.;The  Dake'cf  Fita^james,  1  Bos.  &  Pall.  139,*  where 
the  Court  of  C.  B.  held  that  they  were  bound  to  take  notice,  i^hen  brought 
befbre  tnem,  of  the  law /of  the  country  where  a  contract  was  made,  and  by 
which  its  legah'ty  was  to  be  judged.  [But  Lord  Ellenborough  signifying 
his  dissent  from  that  determination,  which  he  observed  was  opposed  by 
Heath,  J.,  one  of  the  learned  Judges  of  the  Court  at  the  time,  Erskine  aban- 
doned that  point(l).]  He  then  relied  on  the  pendency  of  the  suit  in  Norway^ 
on  which  the  defendant  had'  given  bail,  ^nd  observed,  that  though  by  the 
general  riile  of  the  Court  no  counter  affidavit  could  be  read  against  an  affi- 
davit to  hold  to  bail ;  yet  there  were  some  necessary  exceptions  of  which  this 
was  one.  For  it  could  not  be  denied  that  the  fact  of.  the  defendant's  having 
been  before  holden  to  bail  for  the  same  cause  of  action  in  the  courts  of  this 
county  might  be  brought  before  the  Court  by  counter  affidavit,  and  on  the 
same  ground  of  reason  the  fact  now  in  question.  The  like  was  in  daily  prac- 
ticis  m  case  of  the  arrest  of  married  women,  who  after  having  been  holden  to 
special  bail  were  discharged  on  counter  affidavits. 

Garrow  and  W.  Walton  shewed  cause  against  the  rule,  and  objected  alto- 
gether to  the  reception  of  the  counter  affidavit  of  the  defendant,  as  being  con- 
trary to  the  established  practice  of  this  Court,  though  admitted  by  C,  B,:  that 
it  was  in  effect  trying  the  merits  of  the  cause  on  affidavit,  and  that  too  upon 
the  deposition  of  the  defendant  himself.  With  regard  to  the  objections  aris- 
ing on  the  face  of  the  affidavit  to  hold  to  bail,  &ey  answered  that  it  was 
first  positively  stated  that  the  defendant  was  indebted  to  the  plaintiff*  in  3000^. 
and  it  was  anerwards  shewn  how  th»  demand  arose.  And  they  referred  to 
Emerson  v.  Hawkins^  Wils.  335,  and  Kirk  v.  Strickland,  Doug].  449,  and 
observed  that  the  defendant  having  Seen  holden  to  bail  by  leave  of  a  judge 
who  had  exercised  his  discretion  on  all  the  circumstances  of  the  case  under 
the  statute,  the  Court  would  be  less  inclined  to  interfere  than  in  common 
cases  where  a  plaintiff*  by  his  own  disci^etionary  act  sets  in  motion  the  baila- 
ble process. 

Lord  ELLENBoaouoH,  C.  J.  This  is  an  application  to  the  discretion  of  the 
Court :  and  to  be  sure,  it  would  have  been  competent  to  the  defendant  to  have 
shewn  that  he  had  been  before  holden  to  bail  in  this  country  for  the  same 
cause  of  action ;  because  no  man  ought  to  be  twice  vexed  for  the  'same  cause. 
But  the  question  here  is«  whether  we  have  presented  to  us  with  sufficient  dis- 
tinctness that  the  defendant  stands  in  the  mtuation  of  having  been  holden  to 
bail  in  Norway^  sq  that  the  plaintiff*  has  the  same  security  for  his  demand, 
and  might  have  all  the  benefit  of  prosecuting  his  suit  t&ere  which  he  has 
here.  And  as  we  do  not  see  that  such  is  the  case,  we  do  not  feel  ourselves 
warranted  in  taking  from  him  the  benefit  he  is  entitled  to  from  the  laws  of  this 
country.  Not  knowing  what  the  laws  of  Norway  are  in  this  respect,  I  can- 
not say  that  the  plaintiff*  would  have  the  same  benefit  from  what  has  taken 
place  there  as  he  will  have  by  the  present  proceeding.  Then  the  question  is 
on  the  conclusiveness  of  the  affidavit  to  hold  to  bail  as  to  the  merits;  and  if 
that  had  not  been  already  expressly  decided  in  this  Court  in  the  case  of  Em" 
erson  v.  Hawkins^  1  Wils.  335,  and  in  Smith  v.  Eraser,  1  Blac.  Rep.  192, 
where  the  Court  refused  to  hear  a  counter  affidavit  read,  I  think  the  n^le  of 
practice  of  this  Court  is  of  such  preponderating  convenience  that  we  ought  to 
make  such  a  rule  in  future.  For  otherwise  we  should  have  to  try  the  merits 
of  every  case  on  affidavit,  and  it  would  be  holding  out  great  encouragement  to 
defendants  to  commit  perjury  in  relief  of  themselves  from  special  bail.  And 
this  rule  is  as  applicable  and  the  mischief  the  same  where  a  defendant  has 
been  holden  to  bail  by  a  judge's  order,  as  in  ordinary  cases  under  the  statute 
■  ■  ■ . — ■ —      t    ■       ... 

(1)  The  principle  contended  for  by  Mr.  Joetice  H*ath  was  exprenly  recognized  b^  the 
Supreme  Court  of  JV>io  York  in  Smith  v.  Spi^olla,  %  Johns.  Rep.  200.  Soe  the  edrtor'i 
notes  to  the  ease  of  Mdan  v.  Tbe  Dnke  of  FUxfamu,  I  Boo.  k,  Pnll.  141,  2.  (Day^s  edit) 
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where  a  debt  is  positirely  sworn  to«  WHhr  respect  to  the  ohjectiona  taken  to 
the  affidavit  itself,  on  which  the  defendant  has  been  holden  to  bail ;  the  de- 
ponent might  indeed  have  used  more  proper  terms  to  signify  bis  damnification 
than  by  stating  tbat  the  defendant  was  indebted  to  the  plaintiff  in  so  much ; 
though  the  word  indebted  seeops  to  have  been  used  only  to  express  the  amount 
of  the  damnification,  the  manner  of  which  is  afterwaras  stated.  However,  if 
the  real  fact  be  conveyed  to  the  jud^e  making  the  order  with  such  distinctness 
as  for  him  in  the  exercise  of  his  discretion  to  see  that  the  plaintiff  has  been 
damnified  to  such  an  amount,  and  on  which  the  deponent  may  be  indicted  for 
perjury  if  the  facts  be  iiot  truly  Stated,  that  is  sufficient,  though  the  affidavit 
might  have  been  made  in  mor^  formal  terms.  Besides,  it  does  not  appear  to 
me  to  be  so  uncertain  ad  is  supposed,  for  the  deponent  swears  to  the  value  of 
the  silver,  and  that  it  was  to  be  delivered  hy  the  defendant  to  E.  B^for,  the 
use  and  on  the  account  of  iTrday^  by  whom  it  had  been  before  delivered  to  the 
defendant,  and  that  the  defendant  has  not  delivered  it,  &;c.  Therefore,  the 
affidavit  to  hold  to  bail  is  framed  with  sufficient  distinctness  and  cannot  be 
opposed  by  a  counter  affidavit. 
ret  Curiam^  Rule  discharged(l). 


Birt   and    Othersf  Assignees   of  Glover,    a  Bankrupt,  i;. 

•Kershaw. 

2  East,  46&     June  26,  1S02. 

An  iodorwr  en  a  note,  who  has  received  money  from  the  drawer  to  take  it  np,  ia  a  compe- 
tent ^tnesa  for  the  drawer  in  an  action  against  him  by  tbe^indonee  to  prove  that  he  bad 
aatiafied  the  note;  being  either  liable  to  the  plaintiff  on  the  note  if  the  action  were  defeat- 
ed! or  to  the  defendant  for  money  had  ind  received  if  the  action  aucceeded.  And  bik  be- 
ing alao  liable  in  the  latter  caae  to  conspenaate  the  de^ndant  for  the  coat*  incorred  in  the 
action  by  each  non-payment  makes  no  difference. 

THE  defendant  Kershaw  being  indebted  to  one.  Wilby  in  14Z.  lOi.  drew  a 
bill  of  exchange  on  one  Wilkinson  in  favour  of  Wilby  or  order,  which  the  lat- 
ter indorsed  to  Glover^  whose  assignees  brought  this  action  on  the  bill  against 
KershaiD  the. drawer.  And  at  the  trial  before  Grose,  J.  at  the  Sittings,  Wilby 
was  called' as  a  witness  by  the  defendant  to  prove  that  whilst  the  bill  was  cur- 
rent, Glover  having  told  him  ( Wilby)  that  the  bill  would  not  be  paid  by  the 
drawee,  Wilby  paid  the  bill  himself  by  settling  it  in  account  with  Glover^ 
in  whose  hands  it  was  however  left,  and  Kershaw  paid  Wilby  the  amount 
again.  The  competency  of  the  witness  (yfho  had  no  release  from  Kershaw) 
was  (Ejected  to  on  .the  ground  of  his  interest  as  an  indorser  on  the  bill,  and 
therefore  coming  to  discharge  himself  from  his  liability ;  and  Grose,  J.  in- 
clined to  admit  the  objection  ;  but  to  save  expence  it  was  agreed  to  receive 
the  evidence,  on  which  the  jury  found  a  verdict  for  the  defendant ;  and  leave 
was  given  to  the  plaintiff  to  move  to  set  that  aside,  and  enter  a  verdict  fcnr 
himself  for  the  amount  of  the  bill,  if  the  Court  should  be  of  opinion  that  WUby 
was  not  a  competent  witness  in  this  respect.  A  rule  for  that  purpose  having 
be6n  obtaihed  on  a  former  day, 

Erskine  and  Littledale  now  shewed  cause,  and  contended  that  Wilby  was 
interested,  if  at  all,  the  othei  way. ,  For  if  the  present  verdict  were  establish- 
ed, he  was  liable  to  be  sued  by  the  plaintiffs  as  indorser  on  the  bill,. and  could 
not  give  this  verdict  in  evidence,  but  must  then  p^rove  the  payment  of  the  bill 
by  other  testimony  than  his  own :  but  if  the  plaintiffs  recovered,  WUby  was 

(1)  The  plaintiff  neglecting  to  declare  against  the  defendant  in  time  he  waadischaived  ovt 
of  enstody.  Another  snit  was  then  broaght  on.  the  same  oanse  of  action,  and  the  defendant 
«rreitod  a' second  time;  and  was  again  dMchaq^ed.    Jmlqiy^Y.  EUtfun,  8  East  809. 
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discharged  from  his  Ikb&ity  oa  fte  bill,  And  Kertkaw  could  not  sue  him,  be- 
caase  he  had  only  received  from  Kerskaw  the  amount  otice,  for  which  he  was 
originally  indebted  to  him,  and  which  as  between^  him  and  Kershaw  he  was 
entitled  to  retain. '  But  it  would  be  sufficient  if  the  witness  stood  merely  in- 
different between  the  parties,  according  to  Evans  v.  WiUiafns(u).  The  case 
of  BuckUmd  ▼.  Tankard^  5  Term  Rep.  £f78,  does  not  apply,  because  that 
turned  on  the  greater  difficulty  which  the  witness  was  supposed  to  be  under 
of  getting  the  money  from  the  one  party  whom  he  came  to  favour  than  the 
other.  Whereas  here  if  the  defendant  succeed,  it  will  be  more  easy  for  the 
plaintiffs  to  sue  WUhy  oh  the  bill,  in  which  action  nothing  more  will  be  nec- 
essary to  be  proved  than  his  hand-writing ;  than  if  the  plaintiffs  succeed  it 
will  be  easy  for  the  defendant  to  make  out  his  case  against  Wilby.  For  tbi^ 
record  would  be  no  evidence  for  the  present  defendant  in  such  aa  action 
against  WHAy,  being  res  inter  alios  acta,  5^erm  Rep.  589.  Green  v.  New 
River  Company.  [Lord  EUenborough,  I  think  that  is  stated  too  general- 
ly. This  record,  supposing'  the  plaintiffs  re<;overed,  would  be  evidence  for 
kershaw  in  an  action  against  Wilby  to  recover  back  the  money  paid  to  him 
for  taking  up  this  bill,  bo  far  as  to  shew  the  fact  that  the  plaintiffs  had  recov- 
ered the  amount  of  the  bill  against  the  defendant.  And  even  further,  Ker- 
shaw might  allege  as  part  of  the  damage  arising  from  WiUnf^s  neglect  to 
pay  over  the  money  which  he  received  for  taking  up  the  bill,  that  he  had  been 
sued  by  Glover^s  assignees  who  bad  recovered  the  amount  of  the  bill  against 
him  with  costs.] 

Garrow  and  W.  Walton^  in  support  of  the  rule  insisted,  that  Wilby*s  con- 
dition was  bettered  by  the  evidence  he  had  giveti ;  for  at  the  most,  if  the  ver- 
dict stand,  Willn/  will  only  be  liable  to  be  sued  as  indorser  of  the  aoXe,  and  that 
under  the  disadvantageous  ciik;umstance  of  the  plaintiffs'  having  failed  in 
their  action'  against  the  drawer,  on  the  ground  of  th^  bill  having  been  satis- 
fied. Whereas,  if  the  plaintiffs  succeed,  Wilby  will  not  only  be  liable  to  re- 
fund the  amount  of  the  note,  the  value  of  which  be  has  twice  received,  once 
when  he  passed  it  to  Glover ,  and  afterwards  again  from  Kershaw-;  but  he 
will  al^o  be  liable  to  make  good  to  Kershaw  the  costs  of  thq  present  action, 
to  which  he  would  be  subjected  by  Wilhy^s  fraud  or  negligence  :  and  this 
record  would  be  evidence  against  Wilby  of  the  fact  of  such  recovery. 

Lord  Ellenborough,  C.  J.  It  appears  to  me  in  a  very  simple  and  clear 
view  of  the  case,  that  the  witness  stood  in differept  between  these  parties.  He 
must  either  be  liable  to  the  t)laintiffs  as  indorser  of  the  bill,  or  to  Kershalo  for 
the  money  received  by  him  in  order  to  discharge  it.  It  is  true;  that  in  the 
latter  case,  if  these  plaintiffs  recover  he  may  also  be  liable  to  Kershaw  for  the 
costs  of  this  action  :  but  that  argument  was  urged  in  Ilderton  v.  Atkinson,  6 
Term  Rep.  578,  without  effect.  This  record  though  evidence  of  the  fact  of 
such  recovery,  would  not  relieve  Kershaw,  in  such  an  action  against  Wilby, 
from  the  proof  of  his  having  paid  money  to  the  latter,  for  the  purpose  of  sat- 
isfying the  bill.  I  know  of  no  other  than  the  case  of.  Bu^kland  v.  Tankard, 
7  Term  Rep.  481,  which  goes  on  the  ground  of  more  or  less  difficulty  in  the 
witness  in  establishing  his  interest  against  one  or  other  of  the  parties.  But 
all  the  other  cases  go  on  the  broad  ground  of  interest  in  the  witness  :  and  as 
he  seems  to  have  stood  indifferent  as  to  the  sum  in  dispute  between  these 
parties,  I  think  his  testimony  was  properly  received. 

Grose,  J.  It  struck  me.  at  the  trial,  advesting  to  the  opinion  of  Lord  Ken- 
yon  in  Buekiand  v.  Tankard,  that  the  witness  had  an  interest  in  giving  the 
testimony  he  did,  and  that  his  condition  would  be  bettered  by  it.  But  if  his 
being  liaole  over  to  the  plaintiffs  take  away  his  interest  and  leave  him  in- 
different, I  agree  that  he  ought  to  be  heard. 

(a)  Sittings  at  Quildhall  after  Tr.  28  Goo.  8.  cor.  Lord!  Jrfnyoii  C.  J.  cited  in  Uderton  v. 
Jitkifuon,  7  Term  Rap.  481. 
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Lawiibncb,^J.  This  case  falls  directly  within  the  principle  of  that  of  U- 
derton  V.  Atktnttm.  ,  With  respect  to  the  amount  of  the  bill  in  question,  the 
witness  stood  indifferent  between  the  parties ;  for  if  the  plaintiffs  recoyered, 
Kershaw  would  be  entitled  to  recover  back  the  money  wnich  he  had  paid  to 
WUtnfi  in  order  to  satisfy  this  very  bill,  because  he  would  then  have  paid  the 
money  twice.  On  the  other  hand,  if  Kershaw  have  a  verdict,  the  plaint]fi& 
may  recover  against  WUby  on  the  bill,  unless  he  can  prove  payment  by  legal 
evidence. 

Le  Blanc,  J.  Consider  the  situation  of  the  witness  without  his  being  an 
indorser  on  the  bill.  He  admits  that  he  has  received  from  one  man  a  sum  of 
money  fior  a  debt  which  he  owed  to  another,  in  order  to  pay  it  ever  to  that 
other.  It  is  clear,  then,  that  he  must  be  liable  either  to  the  one  or  the  other. 
And  if  the  original  debtor  obtain  a  verdict  by  means  of  his  evidence,  he  will 
be  liable  to  be  sued  by  the  creditor,  for  whose  use  the  money  was  received^ 
and  the  verdict  in  this  case  will  be  no  evidence  of  the  payment  for  him  in  the 
other.  Then  liow  does  it  alter  his  situation  that  he  is  upon  the  bill  ?  If  the 
plaintiffs  do  not  recover  now  they  may  sue  him  on  the  bill :  and  if  they  do 
recover,  then  b^  his  own  account  he  is  answerable  over  to  Kershaw(\), 

Rule  discharged. 


The  King  i;.  The  Bishop  of  Exeter. 

a£Mt,  462.   JoiM  28,  1802. 


Where  to  tmtneinorial  cofltom  appeared  to  appoint  t  lecturer  in  a  pariah  drareh,  and  on  the 
contrary  it  appeared  that  the  Itfctareahip  waa  founded  in  1668,  when  the  epiacopal  conatitii- 
tioii- wat  auap^oded,  and  conaeqiiently  there  could  not  be  the  joint  aaaent  of  the  biahop,  the 
rector,  and  the  vicar  to  the  endowment,  a  mandamiu  to  the  blihop  to  licence  a  lecturer 
without  the  aaae9t  of  the  wicar  wai  denied;  though  it  appeared  that  the  lectureship  waa 
originailj  endowed  b j  the  rector  with  an  annual  atipend  payable  out  of  the  impropriate 
rectory,  and  th^t  aeveral  leeturera  had  from  time  to  tilne  been  accepted  by  Ihe  biahop  and 
vicar  for  the  time  being. 

A  RULE  was  obtained  in  the  last  term  calling  on  the  defendant  to  shew 
cause  why  a  mandamus  should  not  issue  commanding. him  to  grant  a  licence 
xoJohn  Aatve,  clerk,  to  be  lecturer  within  the  parish  of  Fremingiant  in  the 
cQunty'of  Devon. 

The  affidavit  of  Mr.  Rotoe  stated,  that  John  Dodderidge  deceased,  by  his 
will  dated  20th  of  January  1658,  devjsed  a  rent  charge  of  601,  per  annum, 
payable  out  of  his  rectory  of  Premington,  for  the  use  of  a  lecturer  within  the 
parish  of  Fremington^  for  ever.  That  upon  the  death  of  the  late  lecturer  in 
January  1795,  William  Barbor,  in  whom  the  rectory(a)  was  then  vested, 
appointed  the  deponent  by  deed  bearing  date  16th  March  1797.  That  lec- 
tures have  been  read  in  the  parish  church  of  Fremington  and  the  annual  sti- 
pend of  601,  regularly  paid  to  the  several  lecturers  pursuant  to  the  will  of  J. 
Vodderidge,  from  his  death  to  that  of  the  last  lecturer.  That  after  the  de- 
ponent's appointment,  application  was  made  to  the  bishop  for  a  licence,  which 
ne  refused,  alleging  as  a  reason  that  the  present  vicar  of  Fremington  had  ob- 

(1)  The  general  proposition,  that  a  witness  whose 'intereit  is  equal  in  either  event  of  the 
auit  is  indifferent  and  competent,  has  never  been  controverted  :  the  only  difficulty  hits  arisen 
in  the  application.  For  cases  m  which  the  interest  of  the  witnesabas  been  held  to  be  equally 
balanced,  see  (beeides  the  cases  cited  in  the  text)  Staplet  v.  OArtnes,  I  Esp.  882.  Pooi  ▼. 
Boxafield,  1  Campb.  65.  SkuiUtworlh  v.  SUphent^  1  Camp.  407.  Milward  v.  HalUt, 
2  Games  77.  APLeod  v.  Johntton,  4  Johns.  Rep.  126, 129.  Cabman  v.  Loker,  2  Maaa. 
Rep.  106.  fVise  v.  Wilcox,  1  Day  22.  For  cases  in  which  the  witness  has  bees  held  te 
have  a  preponderating  interest  on  one  side,  see  Bland  v.  Antley,  2  New  Rep.  881.  Maun^ 
drell  V.  JTinneU,  1  Campb.  408.  n.  Owen  v.  Mann,  2  Day  899.  /ocAmmi  d.  CaldwtU  v. 
HalUnback.  2  Johna.  Rep.  894.  ^ 

(a)  It  waa  an  impropriate  rectory. 
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jected  to  the  deponent's  using  his  church,  and  that  he  (the  hishop)  had  deter- 
mined not  to  grant  a  licence  without  the  vicar's  cousent,  although  he  alloyired 
that  he  had  no  objection  to  the  deponent  as  a  clergyman,  and  that  the  testimo- 
tlies  he  had  received  from  him  were  complete.  That  in  Hilary  terfii  1799, 
upon  the  bishop's  first  refusal  to  grant  the  licence,  a  similar  motion  was  made 
in  this  court  for  a  mandamits,  which  went  oflfin  Trinity  term  following,  upon 
a  proposal  made  in  court  to  recommend  to  the  vicar  to  give  his  consent.  That 
in  July  1300,  W,  Barbor  died  and  was  succeeded  by  his  brother  G.  Bar  bar 
as  heir  at  law  and  devisee.  That  in  Janfiary  last  the  deponent  applied  again 
ta  thQ  vicar  for  his  consent,  who  refused  to  give  it ;  in  consequence  of  which 
the  bishop  also  again  declined  to  grant  the  licence. 

Garrow  and  Dampier  shewed  cause  against  the  rule  upon  the  affidavit  on 
which  it  was  grounded  ;  wherein  it  appeared,  that  the  vicar  refused  his  consent, 
which  they  contended  was  alone  a  sufficient  reason  in  this  case  for  the  bishop 
to  refuse  his  licence.  No  immepaorial  custom  is  sworn  to,  which  alone  can 
ground  any  right  of  admission  to  the  use  of  the  church  without  the  vicar's 
consent.  That  was  relied  on  by  Lord  Mamfidd  in  Rex  v.  The  Bishop  of 
L(mdon^  1  Term  Rep..  331,  and  adopted  by  Lord  Kenyan  in  Rex  v.  Fields  4 
Term  Rep.  125.  In  the  first  of  those  cases  indeed  the  lecturer  was  paid  by 
voluntary  contributions,  and  in  the  other  he  was  paid  out  of  the  parish  rates, 
which  was  relied  on  aS'' decisive  that  it  could  not  be  an  immemorial  endow- 
ment. Now  here  the  period  stated  when  this  lectureship  was  endowed  {anno 
16S3)  is  decisive,  not  only  that  it  is  not  immemorial,  but  that  it  could  not 
have  a  legal  commencement  for  want  of  one  of  the  proper  legal  parties  to  as- 
sent to  the  endowment :  for  this,  together  with  other  sees  in  the  kingdom, 
was  then  vacant.  [This  fact  being  objected  to  by  the  counsel  on  the  other 
side  as  net  being  in  the  affidavit,  Lord  Ellenborough  observed,  that  they 
might  take  notice  that  what  was  done  then  was  at  a'  period  when  the  episco- 
pal constitution  was  suspended.]  It  would  be  productive  of  great  public  in- 
convenience if  every  person  who  chose  to  dedicate  a  small  freehold  in  a  par- 
ish to  the  use  of  a  lecturer  could  therefore  appoint  whom  he  pleased  to  preach 
in  the  parish  church  without  the  assent  of  the  vicar,  in  whose  discretion  in 
the  first  instance,  subject  to  the  confirmation  of  the  bishop,  the  law  has  re- 
posed this  confidence.  By  the  same  rule  any  number  of  persons  might  do 
the  same,  to  the  entire  overthrow  of  all  order  and  discipline  in  the  church. 
[Lord  EUenborough  said,  that  they  need  not  labour  that  point,  that  no  person 
could  by  compulsion,  and  at  his  option,  engraft  a  lectureship  on  the  church.] 
Then  it  is  sufficient  that  the  vicar  refuses  his  assent,  and  he  is  not  bound  to 
assign  his  reasons,  which  may  be  very  sufficient  without  affecting  the  moral 
character  of  the  canditate. 

Gibbs  and  Wood  in  support  of  the  rule.  The  fund  was  stated  in  the  affi- 
davit in  order  to  shew  a  legal  endowment,  .without  which  there  could  be 
no  claim.  The  bishop  admits  that  there  is  no  personal  objection  to  the 
fitness  of  the  candidate,  and  that  it  is  the  only  satisfaction  which  the  duty 
of  his  function  requires  him  to  demand  :  he  has  no  concern  with  the  right  to 
the  lectureship,  as  was  said  in  the  churchwardens  of  St.  Bartholomew's  case, 
3  Salk.  87.  The  stat.  13  &  14  Car.  2.  c.  4.  s.  19,  makes  it  necessary  for  the 
lecturer  to  have  the  bisliop's  licence,  without  which  he  is  disabled  from  trying 
his  right  to  the  lectureship  with  the  vicar,  or  recovering  the  stipend  from  the 
heirs  of  the  donor  :  but  the  licence  itself  confers  no  right,  and  only  puts  the 
matter  in  a  course  df  trial.  The  refusal  of  the  vicar  then  to  consent  is  not  a 
sufficient  ground  for  the  bishop  to  refuse  his  licence.  It  has  been  said,  in- 
deed, that  a  rector  may  refuse  the  use  of  the  church  ;  but  it  has  never  been 
decided  that  a  vicar  has  the  same  power  of  refusal.  And  though  this  lecture- 
ship were  found.ed  in  the  time  of  the  usurpation,  yet  it  has  been  since  accept- 
ed by  all  the  proper  parties,  and  both  the  bisho]^  and  vicars  for  the  time  being 
have  accepted  persons  to  be  lecturers.     Besides,  if  the  licence  were  granted, 
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it  might  be  a  question  whether  the  lecturer  would  not  be  entitled  to  his  sti- 
pend bv  lecturing  at  any  place  in  the  parish,  though  not  in  the  parish  church, 
according  to  the  terms  of  the  endowment. 

Lord  Ellenbobough*  C.  J.  What  use  might  be  made  of  the  licence  when 
granted  is  not  material  to  be  tnouired  into  at  present ;  the  only  question  for 
us  to  consider  now  is,  whether  tnete  be  any  legal  title  in  the  party  applying 
to  the  thing  sought  to  be  obtained.  Now  it  appears  that  Mr.  Rmoe  hi»  no 
legal  title  to  the  lectureship,  which  should  call  upon  the  Court  to  put  the  law 
in  motion  to  enable  him  to  obtain  it.  No  legal  custom  is  stated  to  appoint  the 
lecturer  to  the  use  of  the  church  without  the  consent  of  the  vicar :  and  it  is 
not  competent  to  any  person  to  engraft  a  lectureship  b^  compulsion  on  the 
church ;  otherwise  it  might  be  done  for  the  most  capricious  purposes,  and  in 
abuse  of  the  regular  institutions  of  the  church,  and  might  overthrow  the 
whole  establishment.  Such  a  lectureship  must  have  a  legal  commencement 
by  custom  or  act  of  parliament.  This  cannot  exist  by  immemorial  custom, 
which  the  law  presumes  to  have  had  a  legal  commencement,  because  it  is 
traced  to  its  commencement  in  1658.  And  it  could  not  then  have  had  a  legal 
commencement ;  because  even  if  the  bishop,  the  rector,  and  vicar,  could,  by 
their  joint  assent,  engraft  it  on  the  church,  there  were  no  such  persons  then 
all  existing  havincf  competent  authority  to  accept  the  endowment  on  the  part 
of  the  church.  Lord  Mansfield,  in  the  case  of  the  Bishop  of  London  says, 
that  no  person  can  use  the  pulpit  of  a  rector  without  his  consent :  that  must 
mean  a  consent  by  the  person  who  has  the  possession  of  the  church,  which 
appear^  here  to  be  in  the  vicar.  There  being,  therefore,  no  legal  right  in  the 
present  applicant,  without  which  there  can  be  no  claim  on  the  court  to  exer- 
cise its  jurisdiction,  I  think  we  ou^ht  not  to  grant  the  application. 

Grose,  J.  It  is  sufficient  to  reject  the  application  that  the  party  has  shewn 
no  legal  right  to  what  he  claims. 

Lawrence,  J.  In  Rex  v.  The  Bishop  of  London,  l.Wils.  11,  one  ground 
on  ^hich  the  mandamus  was  refused  was,  that  it  would  be  nugatory  to  grant 
it :  for  (said  the  Court)  it  would  be  to  no  eflT^t  for  them  to  grant  a  fnan£nnvs 
to  the  bishop  to  licence  a  lecturer  when  he  had  not  obtained  the  consent  of 
the  rector;  who  had,  notwithstanding  such  licence,  a  right  to  refuse  him.  the 
use  of  the  pulpit  So  here  it  would  be  nugatory  to  grant  this  application 
w^en  it  appears  that  the  vicar  withholds  his  consent  to  the  same  purpose. 

Lb  BlancJ  J.  The  same  doctrine  prevailed  in  The  King  v.  Field.  There 
the  mandamus  did  not  issue,  because  there  was  no  right  in  the  party  applying 
te  do  the  thing  for  which  the  mandamus  was  prayed(l). 

Rule  dischai^d. 


Frogmorton  on  the  Demise  of  Fleming,  Clerk,  v.  Scott, 

Clerk. 

2Eurt,467.    JoDe28,1802. 

A  rector  maj  recover  in  ejectment  againit  his  leasee  od  the  groood  of  the  lease  of  the  rectory 
being  avoided  on  acconnt  of  his  own  non-residence,  by  force  of  the  stat  18  Eliz.  c.  20. 
And  tile  lease  to  the  defendant-  deseribing  hiiti  as  Doctor  in  DMniiy  prodqced  bj  hnn  at 
the  trial  in  sepport  of  his  title  is  prima  facie  eTidence  of  his  being  snch  as  he  is  therein 
described  to  be,  so  as  also  to  avoid  the  lease  nnder  the  stat.  21  Hen.  8.  c  13.  s.  8. 

THIS  was  an  ejectment  to  recover  the  rectory  of  the  parish  church  of 
Thornton^  in  the  county  of  York,  together  with  the  parsonage-house,  glehe 
and  tithes,  of  which  the  lessor  of  the  plaintiff  was  rector),  and  which  had 
been  demised  hy  him  to  the  daibndant,  by  a  lease  dated  the  1st  of  December 
17^,  made  to  the  defendant,  therein  described  to  be  Doctor  in  Dvomity,  to  hold 

-^■■' l: 1 ,     ■■■  ■/• .^ 

(1)  Vide  The  King  y.  Th9  Bithop  <  Oxford,  7  East,  845. 
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from  three  years  to  threo  years»  (if  the  lessor  should  so  long  live  and  continue 
rector),  during  the  term  of  twelve  years,  at  the  yearly  rent  of  60L  At  the 
trial  at  the  last  assizes  at  York,  it  appeared  that  the  lessor  of  the  plaintiff  was 
the  rector  of  Tkornton,  and  made  the  lease  in  question  to  the  defendant,  Br. 
Scott,  who  officiated  as  his  curate  in  the  parish  ;  and  that  the  rector  had  heen 
absent  from- the  parish  for  several  years.  Therefore,  it  was  contended,  that 
the  lease  was  absolutely  void  by  the  stat  13  Eliz.  c  20. 

A  verdict  was  taken  for  the  plaintiff  with  leave  to  the  defendant  to  move  to 
set  it  aside  and  enter  a  nonsuit  instead.  And  a  rule  nisi  having  been  pbtain* 
ed  in  the  last  term  for  that  purpose, 

YTooif  now  shewed  cause,  and  contended  that  the  lease  was  void;  1st* 
By  the  stat.  21  Hen.  8,  c.  13.  s.  3,  which  avoids  all  leases  of  any  manors, 
lands,  tenements,  or  hereditaments  to  a  spiritual  peracm,  which  the  defendant 
appears  to  be  by  the  designation  of  himself  in  the  lease  itself,  being  thereii^ 
styled  Doctor  in  Divinity.  2dly,  By  the  stat.  13  Eliz.  c.  20,  whereby  all  leas« 
es  of  any  part  of  a  beneficence  are  absolutely  avoided  immediately  upon  the 
incumbent  absenting  himself  therefrom  for  the  space  of  fourscore  days  in  a 
year.  Here  the  rector  had  discontinued  his  residence  for  a  much  longer  pe- 
riod after  the  granting  the  lease,  in  question.  And  it  cannot  be  objected ^hat 
there  is  a  covenant  in  the  lease  that  the  rector  shall  not  do  any  act  to  avoid  it ; 
for  a  covenant  is  no  bar,  whatever  remedy  may  be  had  on  it  afterwards. 

Erskine  in  support  of  the  rule  said  in  answer  to  the  objection  oh  the  stat.  of 
Hen.  8^  that  there  was  no  evidence  that  the  defendant  was  a  spiritual  person, 
though  called  so  in  the  lease  granted  by  the  lessor.  And  as  to  the  stat.  of 
Eliz.  that  after  the  cases  of  Doe  v.  mears^t  Gown.  129,  and  Doe  v.  Barber ,  2 
Term  Rep.  749,  it  could  not  be  contended  that  the  lease  in  question  nught 
not  be  avoided  on  account  of  the  non-resjdence  of  the  rector ;  but  still  it  was 
not  competent  to  the  Tector  himself  to  set  it  aside  by  shewing  his  own  breach 
of  duty. 

Lord  Ellenbobough,  C.  J.  The  stat.  13  Eliz.  c.  20,  expressly  enacts, 
**  that  no  lease  to  be  made  of  any  benefice,  Sec,  shall  endure  any  longer  than 
*'  while  the  lessor  shall  be  ordinarily  resident  and  serving  the  cure  of  such 
**  benefice,  without  absence  above  fourscore  days  in  any  one  year,  but  that  ev- 
*'  ery  such  lease  immediately  upon  such  absence  shall  cease  and  be  void." 
It  is  plain,  therefore,  that  the  legislature  meant  that  the  lease  should  be  whol- 
ly cut  down  and  done  away  *  by  the  non-residence  of  the  rector.  It  was  so 
considered  in  the  case  of  Doe  v.  Barber  even  as  against  a  stranger  and  wrong 
doer(a) :  therefore  there  is  no  ground  for  the  distinction  attempted  to  be  taken 
between  that  case  and  the  present.  And  I  think  the  other  grouild  of  objec- 
tion equally  clear  on  the  stat..  21  H.  8.  The  defendant  is  described  in  the 
lease  itself,  produced  by  him  as  a  spiritual  person. 

Per  Curiam^  Rule  discharged. 


Btlbie  i;.  Lrnnley  and  Others. 

2  Eait,  469.    June  28,  1802. 

MoB«7  paid  by  one  with  lUl  knowledge  (or  the  means  of  each  knowledce  in  hit  handi)  of 
all  the  circnmstances  cannot  be  recovered  back  again  on  account  of  tncn  payment  hatiqg 
been  tnade  adder  an  ignorance  of  the  law. 

THIS  was  an  action  for  mogey  had  and  received,  and  upon  other  common 
counts,  which  was  brought  by  an  underwriter  upon  a  policy  of  insurance  in 
order  to  recover  back  lO^Z.  which  he  had  paid  upon  the  policy  as  for  a  loss 
by  capture  to  the  defendants  the  assured.     The  ground  on  which  the  action 

(a)  Bat  raoh  levee  may  maintain  irtipau  npoo  his  mere  pOiie«ion  agaiaat  i 
Chrahtim  v.  Peal,  ante,  1  vol.  244. 
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was  endeavoured  to  be  svtstained  was  that  the  money  was  paid  under  a  mis* 
take,  the  defendants  not  having  at  the  time  of  the  insurance  efiected  disclosed 
to  the  underwriter  (the  present  plaintiff)  a  material  letter  which  ))ad  been -be- 
fore received  by  them  relating  to  the  time  of  sailing  of  the  ship  insured.  It 
was  not  now  denied  that  the  letter  was  mateiial  to  be  disclosed  ;  but  the  de- 
fence rested  on  now  and  at  the  trial  was,  that  before  the  loss  on  the  policy  was 
adjusted,  and  the  money  paid  by  the  present  plaintiff,  all  the  papers  had  been 
laid  before  the  underwriters,  and  amongst  others,  the  letter  in  question  :  and 
therefore  it  was  contended  at  the  trial  l^fore  Rooke,  J.  at  York,  that  the  money 
having  been  paid  with  full  knowledge,  or  with  full  means  of  knowledge  of 
all  the  circumstances,  could  not  now  be  recovered  back  again.  On  the 
other  band,  it  was  insisted  that  it  was  sufficient  to  sustain  the  action  that 
the  money  had  been  paid  under  a  mistake  of  the  law ;  the  plaintiff  not  being 
apprised  at  the  time  of  the  payment  that  the  concealment  of  the  particular  cir- 
cumstance disclosed  in  the  letter  kept  back  was  a  defence  to  any  action  which 
might  have  been  brought  on  the  policy  :  and  the  learned  judge  being  of  that 
opinion,  the  plaintiff  pbtained  a  verdict. 

A  rule  ntft  was  granted  in  the  last  term  for  setting  aside  the  verdict  «nd 
having  a  new  trial ;  which  was  to  have  been  supported  now  by  Park  for  the 
defendants,  and  opposed  by  Wood  for  the  plaintiff.  But  after  the  report  was 
read,  and  the  fact  clearly  ascertained  that  4he  material  letter  in  question  had 
been  submitted  to  the  examination  of  the  underwriters  before  the  adjustment. 

Lord  Ellsnbobouoh,  G.  J.  asked  the  plaintiff's  counsel  whether  he  could 
state  any  case  where  if  a  party  paid  money  to  another  voluntarily  with  a 
full  knowledge  of  all  the  facts  of  the  case,  he  could  recover  it  back  again  .on 
account  of  his  ignorance  of  the  law?  [No  answer  being  given,  his  Lordship 
continued ;]     The  case  of  Chatfield  v.  Paxton,{a)  is  the  only  one  I  ever  heard 

(a)  That  case  came  before  this  Court  on  a  motion  for  a  new  trial  in  M.  89  Gee.  8.  Tbe 
circnmataiieeB  were  so  ipecial,  and  there  was  eo  much  of  doobt  in  it  that  it  was  not  thought 
to  be  of  an?  use  to  report  it  The  omline  of  it  was  this:  A  mercantile  honse  in  India  (of 
which  the  defendant  was  a  sarviving  partner  residing  here  at  the  time)  received  a  bill  drawn 
hj  the  plaintiff  on  another  honse  in  payment  of  a  debt,  which-bill  the  defendant's  house  made 
their  own  by  laches;  hot  not  apprising  the  plaintiff  of  this,  they  sent  him  bacic  the  bill  pro- 
tested foraon -payment,  and  drew  open  him  for  the  same  amoant  in  favonr  of  a  njercaotile 
house  in  London  {tom$  of  whom,  amongst  others  the  defendant,  were  alsa  partner  $  in  tbe 
honse  in  India).  The  plaintiff,  itfnorani  6f  Uie  lacjut  of  tbe  boose  in  India^  accepted  tbe 
new  bill  ;  bat  before  payment  be  received  some  information  of  tbe  laches;  yet  not  such  par- 
ticular  proof  of  it  as  would  have  enabled  him  to  defend  himself  against  the  demand  upon 
bb  acceptance  in  a  court  (even^f  the  honse  in  India  were  to  be  considered  the  same  as  that 
in  London),  Therefor^,  the  plaintiff  paid  his  acceptance,  and  afterwards  brought  this  ac- 
tion to  recover  the  money  back  from  tbe  defendant  as  a  partner  in  tbe  bouse  in  India,  and 
obtained  a  verdict  under  the  direction  of  Lord  Kenyan.  Upon  the  motion  for  the  new  trial, 
his  Lordship  and  Jithhurst,  J.  were  clearly  of  opinion  that  the  action  was  maintainable:  con- 
sidering, as  it  seemed,  that  the  defendant's  house  in  India  had  obtained  tbe  plaintiff's  ac- 
ceptance in  the  first  instance  by  a  fVauduient  concealment  of  their  laches,  and  that  the 
plaintiff  had  not  voluntarily  and  with  a  fair  knowledge  of  his  case  submitted  to  pay  it;  but 
had  paid  it  from  tbe  necessity  of  tbe  thing  and  under  a  protest,  that  if  on  bis  arrival  in  /n- 
dia  he  afterwards  found  his  suspicions  confirmed  he  should  ^b\\  upon  ihe  house  there  to  in- 
demnify him.  Ashhiirst,  J.  added,  that  where  a  payment  had  been  made  not  with  full  know- 
ledge of  tbe  facts,  but  only  under  a  blind  sospicion  of  the  case,  and  it  was  found  to  have 
been  paki  uojustlpr,  the  party  might  recover  it  back  again.  That  here  the  plaintiff  was  un- 
der great  uncertainty  of  the  facts  at  tbe  time  he  accepted  tbe  bill»  and  even  if  be  knew  them 
all  before  actual  payment,  yet  that  bis  knowledge  would  have  come  too  late,  and  it  would 
have  been  no  answer  to  an  action  by  the  payees  who  were  not  parties  to  tbe  transaction ;  but 
that  his  proper  remedy  was  against  those  persons  by  whose  misaondnet  he  was  placed  in  that 
situation.  Oro$e,  J.  said  he  had  great  difficulty  in  > adopting  tbe  opinion  of  the  other  two 
Judges  to  the  full  extent  of  it;  principaUy  because  be  was  fiot  satisfied  that  the  plaintiff  had 
not  a  sufficient  knowledge  of  the  ground  of  bis  defence  before  payment  of  tbe  bill,  whatever 
he  might  have  had  when  he  accepted  if;  but  as  tbe  verdict  Uras  with  tbe  honesty  of  tbe  case» 
he  inclined  against  disturbing  it;  and  the  rather,  because  he  donbted  whether  tbe  boose  in 
India  and  that  in  London  were  to  be  considered  as  tbe  same,  so  that  the  plaintiff  could  have 
resisted  the  payment  of  the  bill  to  the  latter,  because  one  of  their  partners  (the  defendant) 
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of  where  Lotd  Kenyan  at  nisi  prius  intimated  something  of  that  sort...  But 
when  it  was  afterwards  brought  before  this  Court  on  a  motion  for  a  new  trial, 
there  were  some  other  circumstances  of  fact  relied  on  ;  and  it  was  so  doubtful 
at  last  on  what  precise  ground  the  case  turned  that  it  was  not  reported.  Every 
man  must  be  taken  to  be  cognizant  of  the  law  ;  otherwise  there  is  no  saying 
to  what  extent  the  excuse  of  ignorance  might  not  be  carried.  It  would  be 
urged  in  almost  every  case.  Ip  Lotarie  v.  Bourdieu,  Dougl.  467,  money 
paid  under  a  mere  mistake  of  the  law  was  endeavoured  to  be  recovered  back, 
and  there  Bt/lleTy  J.  observed  that  ignorantia  juris  non  excusat,  &c.(l). 
Per  Curiam,  Rule  absolute(2). 


Oddy  V.  Bovill. 

2  East.  478.    Jane  29,  1802. 

SentoDce  of  condemnation  of  a  prize,  taken  bj  a  French  privateer  and  carried  into  Spaifif 
by  a  French  coort  sittini^  there,  {Spain  being  then  a  belligerent  ally  of  France  in  the  war 
against  Great- Britain)  u  valid;  and  such  condemnation,  proceeding  on  the  ground  of  the 
property  being  enemy's  and  Britith,  is  conclusive  in  an  action  on  a  policy  against  the  un- 
derwriter by  the  assnred  who  had  insnred  it  as  Danish,  which  m  fiict  it  was,  Denmark 
being  then  nevlrai.. 

THIS  was  an  action  upon  the  case  against  the  underwriter  on  a  policy  of 
insurance  dated  the  ,14th  of  February  1799,  on  a  bottomry  bond  on  the  Da- 
nish Shaw,  Frow  Anna,  upon  a  voyage  at  and  from  Perizance  to  Genoa  for 
200Z.*at  a  premium  of  20  guineas  per  dent.  Plea,  the  general  issue.  At  the 
trial  before  Le  Blauc,  J.  at  the  sittings  at  Guildhall  after  last  Hilary  term,  a 
verdict  was  found  for  the  plaintiff  for  200Z.  subject  to  the  opinion  of  the  Court 
upon  the  following  case. 

That  the  ship  Frchv  Anna  was  in  fact  a  Danish  ship,  but  was  in  the  course 
of  her  voyage  from  Penzance  to  Genoa  captured  by  a  French  privateer,  and 
taken  into  the  port  of  Malaga  in  Spain.  That  the  captor  instituted  proceed- 
ings against  the  ship  before  the  Consul  of  the  French  Republic  resuling  at 
Malaga,  who  thereupon  on  the  first  of  April  1799,  at  Malaga  aforesaid,  pro- 
nounced the  following  sentence. — "  We  Nicholas  Maurit,  Champre,  consul  of 

was  n  partner  in  the  other  honse,  tbongh  he  had  no  knowledge  in  fact  of  the  laches.  Lato^ 
rence,  J.  also  doubted  on  the  former  ground,  as  the  plaintiff  seemed  to  have  been  apprised 
before  payment  of  the  general  ontline  of  his  defence;  but  as  he  was  not  then  so  conversant  of 
the  particnlarfacts  doW  appearing  as  to  have  been  able  to  resist  the  demand  then  made  on 
him  if  an  action  had  been  brought,  but  seemed  to  have  had  only  a  confuted  notion  of  them, 
ei peeling  to  be  better  informed  when  he  arrived  in  India,  he  doubted  how  far  the  maxim 
volenti  non  fit  injuria  could  be  applied  to  him. 

(i)  Whatever  diversity  of  opinion  may  have  existed  among  the  civilians  on  this  subject, 
[see  2  Evaps'  Potb.  Ob.  Append.  886—^07,]  it  is  an  ancient  and  well  established  principle 
of  the  common  law,  applicable  in  civil  as  well  as  in  criminal  cases,  that  a  party  may  avail 
himself  of  his  ignorance  of  fact,  but. not  of  his  ignorance  of  the  law.  Doct.  &  Stud.  79, 
152,  251.  Hence  if  a  partv,  through  ignorance  of  fact,  has  either  paid  or  promised  to  pay 
money  which  he  was  not  liable  to  pay,  he  may  recover  it  back,  or  refuse  to  perform  the  pro- 
mise. Goodall  V.  Dolley,  1  Term  Rep.  712.  Williamt  v.  Bartholomew,  I  Bos.  &  Pull. 
826.  Donaldeon  v.  Meane^  4  Dall.  109.  Crain  v.  Colwell,  8  Johns.  Rep.  384.  Gar^ 
land  V.  Salem  Bank^  9  Mass.  Rep.  408.  But  ignorance  of  the  law  merely  is  not  a  ground 
for  the  repetition  of  money  voluntarily  paid,  or  for  avoiding  a  promise  to  pay.  Stelene  v. 
Lynch,  VI  East,  88.  Where  there  is  no  ignorance  of  fact,  a  promise  to  pay,  whether  made 
under  a  mistaken  apprehension  of  the  law  or  not,  is-a  waiver  of  laches  in  the  holder.  See 
Lundie  v.  Roberteon,  7  East  281,  and  the  authorities  cited  in  the  Editor's  note  to  that  case,  p. 
286.  In  the  late  case  of  Jones  v.  Morgan,  2  Campb.  474,  it  was  held,  that  a  promise  to  pay 
by  the  indorser  after  the  bill  was  due,  was  a  sufficient  admission  of  the  acceptance  stated  in 
the  declaration,  as  well  as  of  the  hand-writing  of  the  defendant  himself,  and  of  the  other  par- 
ties to  the  bill. 

(2)  [See  the  learned  Justice  Story's  chapter  upon  this  head  in  the  1st  vol.  of  his  Comroen- 
teries  on  Equity,  Ch.  6,  title  Mistake— W.] 
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"  the  French  republic  in  the  kingdom  of  Grenada  in  Spain^  rending  in  Malaga^ 
*<  authorized  by  the  laws  of  3d  prumaire  (25th  October,)  and  8th  Floreal  (28th 
'^  Aprils)  of  the  4th  year  of  the  French  repubiicy  to  give  sentence,  Whether 
«<  the  prizes  brought  into  any  port  belonging  to  this  consulship,  by  any  vessel 
"  or  privateer  of  the  French  republic,  be  lawful  or  not" — The  sentence  then 
recapitulates  the  case  and  proceeds  as  follows  :  "  That  so  many  motives  unit- 
"  ed  leave  no  doubt  of  the  confiscation  of  the  said  vessel  being  lawful,  as  well 
"  as  on  account  of  her  beinfif  English  property  as  on  account  of  the  offences 
'*  against  the  ordinances.  That  the  cargo  is  of  English  growth  and  raanufac- 
*'  ture,  and  being  besides  proved  English  property  by  the  piece  of  13d)  page 
**  already  referred  to,  is  also  condemned,  being  on  board  a  vessel  which  is  Eng» 
*'ZiiA  property — We  therefore  declare  the  vessel  called  Fraw  Anna,  Captain 
'*  A.  6.,  taken  by  the  French  privateer,  Le  Zenodore,  Captain  H.  P.,  a  good 
"  prize,  with  her  masts,  &c.  to  the  profit  of  the  proprietors  of  the  Zen^dore 
"  and  her  crew,  and  others  interested  in  her,  together  with  the  goods,  without 
"  any  exception,  that  compose  her  cargo ;  and  order  all  guardians  and  trustees 
*<  to  make  thedelivery  of  the  same  up  to  them  ;  by  which  delivery  we  declare 
"  the  said  guardians  and  trustees  duly  and  lawfully  discharged  of  their  trust. 
'*  And  we  permit  to  the  said  proprietors  of  and  persons  interested  in  the  Zeno* 
^*  dore,  or  to  those  that  have  the  poww  to  procure  the  sales  of  the  ship  and 
"  cargo  in  the  chancery  of  the  consulship  of  the  French  republic  in  this  port, 
**  charging  them  however  to-deposit  the  value  in  the  said  chancery,  or  in  any 
"  other  public  treasury  in  which  they  may  be  authorised  so  to  do,  till  the  ai- 
**  lowed  time  of  appeal  be  expired,  or  in  case  of  appeal  until  the  definitive 
^*  sentence,  which,  if  it  should  be  against  them,  they  are  to  pay  all  the  rights 
'*  and  expences  which  might  be  done  in  consequence  of  the  said  sale,  the  lot 
"  of  livre  to  the  invalids,  and  others  duties :  also  the  law  expences,  and  the  ex- 
"  pences  of  the  present  sentence  of  condemnation,  which  will  be  executed  not- 
"  withstanding  the  rights  pf  appeal ;  land  intimated  to  all  whom  it  may  cdn- 
*'  cern. — Done  in  the  Consulary  House^  and  sealed  with  the  national  seal  of 
^  this  consulship  of  Malaga,  the  11th  of  Germinal,  in  the  5th  year  of  the 
"  French  republic.  (Isl  April  1797,)  one  and  indivisible.*'  "  Signed,  Champre 
"  consul."  That  at  the  time  of  the  capture  and  of  the  pronouncing  of  the 
aforesaid  sentence  the  French  and  Spaniards  were  allies  at  war  with  this 
cduntry,  and  Denmark  was  neutral.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  said  sentence(a)  were  conclusive  evidence  that  the  warranty 
in  the  policy  was  not  complied  with.  If  it  were  not,  the  verdict  to  stand  :  if 
it  were,  a  nonsuit  to  be  entered^ 

Criles  for  the  plaintiff  contended  for  the  negative.  The  principal  question 
in  effect  is,  whether  by  the  law  of  nations  a  prize  court  can  be  established  and 
exercise  its  functions  in  any  other  state  than  that  to  which  it  belongs  and 
from  which  it  derives  its  authority.  That  the  prize  court  of  a  belligerent 
cannot  Exercise  jurisdiction  in  a  neutral  country  was  clearly  decided  in  the 
case  of  The  Flad  Oyen,  1  Rob.  135.  Neither  can  it  do  so  in  the  State  of  a 
co-belligerent  for  the  same  reason,  because  it  is  not  warranted  by  the  law  and 
usage  of  nations,  tt  is  essentially  necessary  to  have  a  known  tribunal  for 
determining  whether  a  capture  at  sea  be  piratical  or  lawful ;  and  though  a 
neutral  nation  would  on  general  reasoning  appear  to  exercise  this  jurisdiction 
the  most  impartiullyy  yet  constant  usage,  which  is  the  foundation  of  the  law 
of  nations,  has  long  settled  that  the  inquiry  is  to  be  made  in  the  state  of  the 
captors,  who  are  individually  and  nationally  responsible  for  the  act.  This  is 
expressly  asserted  in  the  Duke  of  Netcoastle's  letter  to  Mons.  MicheU  (drawn 
up  by  Sir  Dudley  Rider  and  other  eminent  and  well  informed  persons ;  1 
Mag.  432,)  in  ansv/er  to  the  Prusstat^  memorial ;  and  in  the  case  of  the  F2ad 
Oyen,  lb.  139,  140,  Sir  W.  Scott  considers  that  sentence  of  condemnation  ia 


(a)  Either  party  were  to  have  liberty  to  refer,  if  necewwy,  to  the  MBteooe  at  buge. 
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necessary  to  the  Talidity  of  the  captot's  tide,  which  sentence  he  says  must  be 
pronounced  by  a  tribunal  in  the  belligerent  country.  Now  here  the  condem- 
nation was  by  a  court  in  Spain  acting  under  the  authority  of  Prance.  But 
if  the  circumstance  of  their  being  co-belligerents  against  Engkmd  cannot 
identify  their  respective  territories,  even  considering  the  prize  as  a  question  of 
property  between  English  and  French  subjects ;  still  less  can  it  do  so  as 
against  a  Dan^,  whose  property  the  prize  in  fact  was ;  because  as  jto  Denmark^ 
Spain  was  a  neutral  country,  within  which  it  is  settled  that  no  such  condem- 
nation can  take  place.     Havelock  ▼.  Rockwood,  8  Term  Rep.  268. 

The  plaintiff's  counsel  was  then  proceeding  to  contend  that  the  sentence  of 
condemnation,  admitting  it  to  have  been  pronounced  by  a  competent  tribunal, 
was  not  conclusive  as  to  the  question  of  neutrality,  which  was  collateral  to  the 
question  of  prize  or  no  prize  :  but  The  fkruri  said,  that  after  the  repeated  de- 
terminations to  the  contrary,  it  would  be  nugatory  to  open  that  disoussioo 
again,  especially  upon  a  case. reserved,  on  which  there  could  be  no  appeal  to 
the  dernier  resort. 

Carr^  contra,  contended  that  co-belligerents  had  a  union  of  territory  against 
their  mutual  enemy,  as  for  all  purposes  of  war,  of  which  the  capture  of  prize 
was  one.  The  question  turns  purely  on  the  law  of  nations,  of  which  prize 
courts  have  peculiar  jurisdiction,  and  therefore  this  Court  is  bound  to  give 
credit  to  the  decision  of  the  prize  court  acting  as  such  at  Malaga,  with  the  con- 
sent (as  it  assumes,  and  which  is  not  disputed),  of  the  sovereign  power  of  the 
country.  There  is  nothing  inconsistent  in  this  between  two  belligerent  coun- 
tries, as  there  is  in  such  a  compact  between  a  belligerent  and  a  neutral  coun- 
try ;  upoix  the  ground  of  which  inconsistency  alone  the  judgment  in  the  Flad 
Oyen  case  proceeded ;  because,  as  was  property  there  said,  such  a  court  sitting 
in  a  neutral  country  was  an  infringement  of  its  neutrality  with  ret>pect  to  the 
other  belligerent  whose  property  was  captured  and  condemned  there.  But 
there  is  a  union  of  interest,  of  defence  and  attaek,  between  co-belligerents 
against  their  enemies ;  and  as  Spain  cpuld  have  ceded  Malaga  entirely 
to  France  at  that  time  without  infringing  any  duty  which  she  owed  to 
Great  Britain,  there  was  no  reason  why  she  should  not  have  made  a  partial 
cession  of  her  sovereignty  for  a  particular  purpose  of  war.  Vattel,  2  book  c. 
7.  s.  89,  confirms  the  power  of  one  nation  to  grant  privileges  of  sovereignty 
to  other  nation^  within  its  own  dominions.  It  makes  no  difference  in  this 
case  whether  the  question  be  considered  as  between  France  and  Spain  and 
this  country,  or  as  between  the  two  former  and  Denmark  ;  their  relative  duties 
were  the  same ;  they  were  both  inimical  as  to  us,  and  both  neutral  as  to  Den^ 
mark.  If  this  were  the  property  of  a  neutral,  it  was  equally  tried  by  the  law 
of  nations,  and  he  was  equally  secure  of  impartiality  whether  the  question 
were  tried  in  France  or  in  Spain.  He^ferred  to  Lord  Mansfield's  opinion 
in  Lindo  v.  Lord  Rodney,  Dougl.  614,  n.  The  sentence,  however,  has  de- 
termined this  to  be  English  property,  which  is  conclusive.  The  hovelty  of 
the  case  cannot  prevent  the  application  of  the  law  of  nations  to  it,  which, 
though  in  ordinary  cases  it  may  be  illustrated  by  usage  and  example,  must,  as 
it  has  often  before  happened,  be  drawn  fropi  first  principlear,  as  new  circum- 
stances and  combinations  arise  in  the  world.  That  the  law  and  practice  of 
nations  has  in  some  respects  varied  very  considerably  is  acknowledged  by  Sir 
W.  Scott  in  the  case  of  the  Santa  Cruz,  1  Rob.  59.  But  in  the  Flad  Oyen 
case  all  the  reasoning  of  the  same  learned  Judge  in  shewing  that  the  condem- 
nation in  a  neutral  country  was  invalid  is  founded  on.  the  distinction  between 
a  neutral  and  a  belligerent  country,  and  goes  to  prove  that  a  condemnation  in 
the  country  of  a  «o-belligerent  would  be  valid.  No  where  is  a  capturing 
contradistinguished  from  a  belligerent  power.  In  the  case  of  the  Christopher, 
2  Rob.  209,  the  condemnation  m  France  of  a  British  ship  taken  by  a  French 
privateer  into  a  Spanish  port,  and  then  lying  there,  was  nolden  valid.  That 
cannot  be  distinguished  in  principle  from  the  present  case,  and  the  grounds  of 
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tbe  judgment  neceenrilv  indude  it.  It  was  contradistinguished  only  from 
the  case  of  the  Flad  Uyen,  because  that  was  a  oondemnation  in  a  neutral 
country,  which  had  no  common  interest  with  the  captors  on  the  subject.  And 
a  case  of  the  Betsy  Kruger,  12th  August  1800,  lb.  210,  n.  is  there  referred 
to,  where  the  legality  of  a  condemnation  like  the  present  was  expressly  ad- 
mitted by  the  Coun,  and  was  thought  too  dear  to  be  contested  by  the  advo- 
cates. The  same  pirinciple  has  been  since  recognized  in  the  case  of  The  Kier- 
lighettj  3  Rob.  96-— 9,  and  since  that  of  the  Cosmopolite^  lb.  333,  and  must 
have  been  acted  upon  long  ago  under  the  stat.  4  &  5  W.  &  M.  c.  25. 

Lawrence,  J.(a)  The  question  is,  Whether  this  sentence  of  condemna- 
tion be  conclusive  evidence  that  the  property  insured  was  British^  and 
consequently  that  the  warranty  of  its  being  neutral  was  not  complied  with? 
The  argument  was  attempted  to  be  carried,  into  a  wider  field  than  we  think 
it  fit  now  to  enter  into  since  the  case  of  Hughes  v.  CoTnelius{b),  and  a  long 
string  of  authorities  which  have  followed  that  decision.  We  must  now  there- 
fore take  it  for  granted  that  if  this  sentence  were  given  by  a  court  of  compe- 
tent jurisdiction^  it  is  conclusive  upon  the  point  then  in  judgment,  namely 
against  the  neutrality  of  the  property(l).  The  case  of  i\ie  Flad  Oy en  hsA 
been  made  the  basis  of  the  argument,  to  shew  that  unless  the  prize  court 
were  constituted  according  to  the  law  and  practice  of-  nations,  it  could  have  no 
jurisdiction.  If  there  were  no  other  case  on  the  subject  determined  by  the 
same  learned  Judge,  to  explain  how  far  he  meant  to  go  in  that  case,  it  might 
be  doubtful  from  some  expressions  there  used,  whether  it  did  no.  extend  to  a 
case  eircumstaiiced  like  the  present :  but  if  we  look  at  his  other  decisions  on 
this  subject,  particularly  in  that  of  the  Christopher,  though  I  do  not  mean  to 
say  that  it  is  directly  in  point,  it  sufficiently  appears  from  the  reasons  assiga- 
ed  by  him  in  giving  judgment,  to  what  extent  he  meant  the  doctrine  laid  down 
by  him  in  the  Find  Oyen  case  should  be  understood ;  and  that  he  did  npt  in- 
teqd  to  deny  the  legality  of  such  sentences  of  condemnation  by  the  captors  in* 
the  country  of  a  co-beUigerent  or  ally  in  the  war-;  because,  as  he  observes, 
there  is  a  common  interest  between  such  on  the  subject,  and  both  govern- 
ments may  bepresumed  to  authorize  any  measures  conducing  to  give  effect 
to  their  arms,  and  to  consider  each  others  ports  as  mutually  subservient.  This 
very  question  appears  to  have  arisen  in  several  subsequent  cases,  and  in  the 
case  of  the  Betsey  Kruger  in  August  1800,  seems  to  have  been  considered 
by  the  advocates  as  so  thoroughly  understood  and  settled,  that  the  question  of 
law  was  waived,  as  one  not  to  be  discussed  ;  and  the  court,  proceeding  on  the 
giound  that  the  condemnation  was  legal,  directed  further  proof  to  be  made  of 
Uie  fact  of  the  transfer.  We  find  then  this  question  already  determined  by  a 
court  having  peculiar  jurisdiction  in  cases  of  this  sort,*  of  wnich  we  have  only 
incidental  jurisdiction.  That  determination,  therefore,  is  as  conclusive  on  us, 
as  to  the  proper  rule  of  decision,  as  a  judgment  of  the  common  law  courts  on 
a  question  of  real  property  would  be  on  the  civil  law  courts. 

Le  Blanc,  J.  The  subsequent  cases  referred  to  are  explanatory  of  the 
opinion  delivered  by  Sir  W.  Scott  in  the  case  of  the  Flad  OyeUy  and  shew 
that  he  considered  that  there  was  a  material  distinction  between  a  sentence  of 
condemnation  pronounced  by  the  authority  of  the  capturing  country  in  the 
state  of  a  co-belligerent,  and  one  so  pronounced  ija  a  neutral  country.  Now 
this  is  the  case  of  a  sentence  of  condemnation  in  the  country  of  a  belligerent 
power,  an  ally  of  the  captors,  and  is  exactly  like  the  cases  of  the  Harmony^  2 
Kob.  SIO,  n.  the  Adelaide,  and  the  Betsey  Kruger.  -  The  first  was  a  condem- 
nation by  the  French  commissary  of  marine  at  Rotterdam  of  a  British  prize 
taken  and  carried  into  Hehoetsluys,  which  was  in  the  country  of  a  belligerent 

(0)  Lord  EUenborough  having  heeo  concerned  in  the  cause  gave  no  opinion,  and  Grote^  J. 
was  absent  from  indisposition. 

(6)  T.  Ray.  478.  Slcin.  69. and  2  Show.  282. 

(1)  Vide  Bolton  v.  Gladttone,  6  East  156,  and  the  editor*t  note  thereto,  p.  162. 
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ally ;  which  was  so  far  considered  as  diflbrent  from  the  case  of  sach  a  court 
sitting  in  a  neutral  country,  that  the  neutral  claimant  was  directed  to  go  into 
proof  of  the  merits  as  to  the  transfer,  reserving  the  question  of  law.  And  in 
the  last-mentioned  case  of  the  Bettey  Krugetj  the  point  was  considered  to  be 
so. settled,  that  the  advocates  waived  the  discussion  of  it,  and  the  Court  con- 
sidered the  condemnation  as  legal.  That  I  consider  as  a  case  directly  in  point 
to  support  the  legality  of  a  condemnation  in  the  country  of  a  belligerent  ally. 
This  Court,  therefore,  must  decide  the  question  consistently  with  the  opinion 
of  a  cburt  of  peculiar  jurisdiction  on  tfa^  same  point,  untu  we  are  told  by  a 


sapsrior  tribanal  that  that  determination  was  improper(l). 

Ju 


odgment  of  nonsoit 


Doe  on  the  several  Demises  of  the  Duke  of  Norfolk  and 
John  IbbotscMOf  v.  Hawke  and  Another. 

2  East,  481.    June  29,  1802. 

A,  gave  by  will  his  tanaiit-rif  ht  which  he  held  bj  leeee  io  A,  L  but  not  to  ihpom  (f  or  mU 
it;  and  if  he  re/mt^l  to  dwell  Uurt,  or  kup  it  in  his  own  po§§euion,  then  that  /.  /. 
should  have  his  tenant-right  of  the  farm.  A.  I.  havhig  borrowed  money  Jeft  the  title  deeds 
with  his  creditor  as  a  secority,  and  confessed  a  jodgmiBnt  to  secore  the  money  ;  and  havlni; 
also  given  a  jodgment  to  another  creditor  who  issned  an  ezecotion  acabst  him,  (he  sheriff 
sold  the  lease  to  the  creditor  with  whom  the  deeds  were*deposited»  ne  paying  the  debt  of 
the  pkiotift  in  the  ^zeeation :  and  A.  I.  baling  left  the  premises  and  ceased  to  dwell 
there  on  the  day  of  the  execotion,  before  the  sheriff  entered  :  held  that  /.  /.  the  remaia* 
derman  was  entitled  te  enter,  the  estate  ot  A.  I.  hnfing  determined  by  such  his  acts. 

ON  the  trial  of  an  ejectment  for  a  certain  messuage  and  lands  in  Yorit' 
skire,  at  the  last  York  assizes,  a  rerdict  was  found  for  the  plaintiff  on  the  de- 
mise of  John  Ibbotson,  and  for  the  defendants  on  the  demise  of  the  Doke  of 
Norfoik,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

Joseph  WkiteUy  was  lessee  of  the  premises  in  question  tor  the  term  of  21* 
years  commencing  from  the  l^th  September  1789,  under  a  lease  granted  to 
him  by  the  Duke  of  IforfoUcy  dated  25th  January  1790.  Whitely  entered 
into  possession  of  the  premises  under  this  lease,  and  made  his  will  dated  lOtfa 
October  1790,  whereby  he  disposed  of  the  premises  in  question  as  follows, 
"  I  give  and  bequeath  to  my  nephew  Abraham  Ibbotton^  with  submission  to 
«« the  Duke  of  Norfolk,  the  tenant-right  of  my  farm  at  the  EdgefiM,  which  I 
'*  hold  by  lease  under  his  Orace,  he  paying  the  rent  and  conforming  to  the 
"  covenants  in  the  lease ;  but  not  to  dispote  of  or  tell  the  tenant  right  to  any 
*'  other  person :  but  if  he  refuses  to  dwell  there  himself  or  keep  in  his  own 
'*  possession^  then  tny  will  is,  that  my  nephew  John  tbbotson,  (one  of  the  les- 
'*  sors  of  the  plaintiff),  shall  have  the  tenant  right  of  the  farm  at  the  Edge* 
**Jield"  Add  the  testator  directed ,  (amongst  other  things)  that  the  said  farm 
should  be  delivered  up  as  before  willed  a  year  and  a  day  after  his  decease  by 
his  executrix:  and  he  appointed  his  niece  Sarah  Ibbotson,  sole  executrix,  and 
gave  the  residue  of  his  effects  to  her.  The  testator  Whiteley  d\eA  in  January 
1799,  having  continued  in  possession  of  the  premises  till  nis  death.  The  ex- 
ecutrix married  Rowland  Hartley,  anJ  duly  proved  the  will,  and  administra- 
tion was  granted  to  her,  and  she  and  her  husband  entered  into  the  possession 
of  the  premises  on  Whiteley*s  dea'th.  And  in  February  1800,  possession  of 
the  premises  was  duly  delivered  by  them,  together  with  the  lease,  to  A.  lb* 
hotsony  in  pursuance  of  Whiteley^s  will,  and  4*  Ihbotsan  continued  in  such  pos^ 

(1)  In  Whtilright  v.  Dipcytler,  1  Johns.  Rep.  471,  it  was  decided  by  the  Supreme  Court 
of  JVkis^Fol'ib,  that  the  court  of  the  sovereign  of  the  captor  b  the  only  competent  triboMl 
to  decide  on  the  validity  of  captares ;  and  that  sach  oonrt  eaa  exercise  jorisdictaon  only 
within  the  local  inrisdictioB  of  its  sovereign  or  his  ally. 
Vol.  I.  fb 
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•essioQ  till  he  quitted  the  sftine  as  after-mentioned.  When  A.  Ibbot4on  wat 
in  poesessiop  of  ihe  pren^ises,  J.  Crookes  lent  him  261,  on  his  note  of  hand ; 
qqd  thereupon  A,  Idbotson  deposited  with  Crookes  the  lease  of  tjbe  premises  as 
a  further  security.  At  the  time  of  lending  the  26L  it  was  agreed  between 
Crookes  and  A.  Ibbotsouy  that  Crookes  should  have  the  first  chance  for  the 
farm  ;  but  no  actual  valuation  was  made,  Crookes  made  further  advances  to 
^  J^^^ion,  amounting  in  all  to  602. ;  but  Croo/ref  knew  nothing  of  Whiteley^s 
will  until  the  whole  of  the  60/.  had  been  advanced.  Afterwards,  A,  Ibbotson 
was  arrested  at  the  suit  of  R»  Hartley^  to  whom  he  (A>  Ibbotson)  had  given  a 
warrant  of  attorney  ;  and  thei^eon  Cfookes  paid  for  A,  Ibbotson^  at  his  request, 
901.  RMM^,  to  .effect  4.  Ibbotson^  s  liberation.  After  this  Crookes  took  from  A. 
Ibbotson  a  warrant  of  attorney  to  confess  a  judgment,  and  a  bill  of  sale  of  A, 
Ibbotson^ s  goods ;  but  never  entered  up  judgment  on  such  warrant  of  attorney. 
Then  one  WiUiam  Greaves^  at  A. .  Ibbotson*s  request,  paid  off  the  money  ad- 
va;nced  by  Crookes,  and  took  from  A,  Ibbotson  a  fresh  warrant  of  attorney  to 
confess  a  judgment  i  and  at  the  same  time  the  lease,  and  a  copy  of  WkUdey's 
will,  (which  had  been  in  Crookes^  possession)  were  delivered  by  Crookes, 
Judgment  taas  entered  up  on  the  warrant  of  attorney  so  given  to  Greaves, 
and  execution  thereon  issued  in  TrtmVyterm  18Q1 ;  but  before  the  entry  with 
Greaves'  execution,  one  Joseph  Schqfieldy  another  creditor  of  A.  Ibbotson^  had 
fevied  an  execution  upon  part  of  the  goods  of  A,  Ibbotson,  which  execution 
being  satisfied  ly  Greaves^  was  withe] rawn,  and  possession  was  taken  under 
his  eMCUtion;  and  the  lease  of  the  premises  in  question  was,  on  the  18th  June 
1801^  publicly  sold  and  assigned  by  the  sheriff  under  Greaves^  execution  to  the 
defendants,  who  were  immediately  put  into  possession  of  the  premises,  and  now 
continue  solely  possessed  thereoC  A.  Ibbotson  quitted  the  premises  in  the 
mvmtng  before  the  sale,  and  has  ever  since  ceased  to  dwell  there^  or  have  any 
possession  thereof.  John  Ibbotson  (the  lessor  of  the  plaintiff)  attended  at  the 
time  and  place  of  sale  (which  was  public),  and  before  the  actual  sale  gave 
notire  of  his  plaim  under  Whiteley^s  will  to  the  defendants.  The  question 
was.  Whether  the  plai;itiff -were  entitled  to  recover  pn  the  demise  of  John  Ib^ 
botson.    If  he  wer^,  the  verdict  to  stand ;  if  not,  a  nonsuit  to  be  entered. 

Wood  for  the  lessor  of  the  plaintiff.  The  condition  on  which  the  fi^rm  was 
devised  to  A.  Ibbotson  was  broken,  and  therefore  /.  Ibbotson  was  entitled  to 
enter,  to  whom  it  was  given  oyer  in  the  event,  of  A.  Ibbotson^  refusing  to 
dwdl  there  himself  or  keep  it  hi  his  own  possession.  Here  it.  is  stated  as  a 
fact  that  A.  Ibbotson  quitted  the  premises  on  the  day  of  the  sale  previous 
thereto,  and  has  ever  since  ceased  to  dwell  there,  or  have  any  possession  thereof/ 
and  it  appears  from  the  rest  of  the  case  that  he  has  parted  with  the  power  of 
dwelling  there.'  The  object,  therefore,  of  the  testator  is  entirely  defeated, 
which  was  to  compel  A.  J,  to  keep  the  farm  in  his  own  hands,  or  otherwise 
'  that  it  should  ^o  over  to  J.  J.  If  it  be  objected,  that  the  words  of  the  condi- 
tion only  imply  a  voluntafy  refusal  to  dwell  there,  and  not  an  absence  by 
tompulsion  of  law,  as  this:  will  be  contended  to  be,  that  is  answered  by  the 
case  of  Dqmmett  v.  Bedford,  6  Term  Rep.  684,  where  the  condition  was,  that 
the  annuity  beaueathed  should  not  be  alienated  by  the  devisee  ;  otherwise  it 
was  immediately  to  cease  and  determine ;  yet  upon  his  bankruptcy  and  the 
a8signn)ent  of  the  annuity  by  the  cpmmissioners,  it  was  holden  to  be  deter- 
mined, though  that  yra.9  no  more  a  voluntary  act  of  the  bankrupt's  than  this. 
It  is  true,  that  in  Doe  v.  Carter,  8  Term  Rep.  57,  it  was  at  first  considered 
that  a  taking  of  a  lease  in  execution  wa^s  not  "  a  letting,  setting,  assigning, 
transferring,  making  over  of  it,"  &c.  within  the  true  meaning  of  those  words, 
being  done  in  invitum,  and  not  a  voluntary  act :  but  when  that  question  after- 
wards came  on  a^in  in. Doe. v..  Carter,  lb.  300,  and  it  appeared  thar the  war- 
rant of  attorney  for  confessing  judgment,  under  which  the  lease  was  taken  in 
execution,  had  been  given  for  that  express  purpose,  the  Court  held  that  it  was 
a  forfeiture  of  the  lease,  though  ultimately  taken  by  compulsion  of  lit w.    The 
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same  principle  applies  here ;  the  facts  of  the  case  shew  that  A.  J.  horroti^ed 
the  money  on  this  speciOc  security  ;  for  the  lease  was  hxlged-  with  Ctookes; 
that  was  a  voluntary  disposing  of  the  lease  ;  it  was  giving  the  creditor  a  spe<- 
cific  lien  on  it,  so  that  a  court  of  equity  would  have  compelled  an  assignment. 
But  further,  the  parties  had  in  view  that  the  lease  might  be  sold  insatisfac* 
lion  of  the  debt ;  for  Crookes  was  to  haye  i\i^  first  chance  for  the  farm.  After- 
wards, when  the  second  warrant  of  attorney  was  given  to  Greaves,  the  lease 
was  delivered  over  to  him-  Even  in  the  first  view  of  the  case  of  Doe  v.  Car^ 
ter,  Lord  Kenyan  said,  that  if  the  warrant  of  attorney  had  been  a  specific  lien 
on  the.  lease  it  would  have  been  a  forfeiture. 

Lambet  contra.  The  mere  circumstance  of  A.  J,  quitting  the  premises  on 
the  morning  of  the  sale,  a  few  hours  before,  cannot  vary  the  question ;  it  was 
all  one  transaction  referable  to  the  taking  possession  of  the  premises  by  the 
sheriff  under  the  execution.  But  in  order  to  create  a  forfeiture,  the  refusal  to 
dweUj  ice,  must  be  voluntary,  and  Yiot  a  ceasing  to  dtoell  by  eompuUion  of  law. 
All  conditions  are  to  be  construed  strictly ;  and  in  the  first  case  of  Doe  v. 
Carter y  8  Term  Rep.  63,  Lawrejue,  J.  kssigned  the  reason  on  which  it  was 
distinguished  from  Domett  v.  Bedford^  6  Term  Rep.  6S4,  because  the  inten- 
tion of  the  devisor  was  that  ,the  annuity  should  only  be.  puid  as  long  as  the 
devisee  could  receive  it :  and  as  he  could  have  no  property  in  it  after  his  bank- 
ruptcy, it  would  be  cotitrary  to  the  .will  of  ^he  testator. to  couianue  it.  iButttie 
distinction  was  then,  taken  between  that  and  the  case  of  a  taking  in  execution, 
which  was  in  invitum*  There  was  no  fraud  intended  here  by  depositing  the 
lease  or  granting  the  warrants  of  attorney,  in  order  to  elude  the  condition  of 
the  will,  by  having  the  lease  afterwards  taken  in  execution.  Crookes  was 
even  ignorant  of  the  condition  at  the  time  when  the  money  vtas  ad^vanced : 
and  the  execution  was  afterwards  executed  in  invitum  as  much  as  in  other 
cases.  Whether  the  depositing  of  ^he  lease  with  the  Creditor  would  have 
given  a  specific  lien  on  it  in  eouity  is  not  material  to  be  examined  ;  because 
the  Court  will  only  consider  whether  the  factls  stated  amount  ito  ah  absolute 
forfeiture  at  law. 

Woody  in  reply,  was  stopped  hy  the  Court. 

Lord  Ellbnborough,  C.  J.  The  terms  of  this  devise  are  to  be  considered 
as  a  conditional  limitation,  in  which  the  interest  of  Abraham  Ibbotson  in  the 
premises  is  limited  on  certain  events,  on  the  happening  of  which  it  is  given 
over  to  John.  And  the  question  is,  Whether  the  acts  of  the  party  whose  in- 
capacity is  td  be  incurred  on  his  refusal  to  dwell  on  the  farni  or  keep  it  in  his 
own  possession,  have  not  determined  his  interest  ?  When  he  deposited  the 
lease  with  Crookes  as  a  further  security  for  the  several  loans  of  money  advanc- 
ed by  him,  was*  this  not  a  voluntary  act  ?  and  when  the  lease  was  afterwards 
delivered  over  to  another  creditor  who  took  up  the  first  demand,  and  to  whom 
a  warrant  of  attorney  was  at  the  same  time  givlsn,  and  considering  that  by  so 
giving  u^  the  lease  he  thereby  disabled  himself  from  mprtgaging  the  premises, 
and  by  giving  the  warrant  of  attorney  he  enabled  the  creditor  to  dispossess 
him  at  his  option,  must  he  not  be  taken  to  have  contemplated  at  the  time  the 
legal  consequence  of  these  acts  which  afterwards  ensued  ?  That  these  were 
voluntary  acts  there  can  be  no  doubt.  He  put  the  creditor  in  possession  of  the 
document  of  the  farm ;  and  by  all  the  authorities  he  tjiereby  gave  a  specific 
lieii  on  the  lease.  For  according  to  Russel  v.  Russel,  1  Bro.  Chan.  Cas.  269, 
and  several  other  cases  there  mentioned,  the  making  of  such  a  deposite  gives 
jurisdiction  to  a  conrt  of  equity  to  compel  a  sale  of  the  lease  in  discbarge  of 
th6  lien.  As  it  then  enables  the  other  to  turn  the  party  out  of  possession  in 
default  of  pajrment  it  shews  a  purpose  in  the  latter  to  part  with  the  possession, 
and  therefore  the  subsequent  proceeding  and  execution  is  not  strictly  in  invitum, 
so  as  to  bring  the  case  within  that  of  Doe  v.  Carter.  And  there  need  hot  be 
fraud  in  the  transaction  ;  it  is  enough  if  there  be  a  manifest  intention  to  de- 
part with  the  estate,  followed  by  acts  to  that  end,  which  if  not  produced  im* 
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mediately  by  the  procmement  of  the  party,  may  yet  be  said  to  be  done  ynik 
his  assent  Upon  the  whole,  therefore,  it  is  enough  to  say,  that  here  was  a 
voluntary  departing  with  the  estate. 

Lawrencs,  J.(a)  The  lease  was  given  by  the  testator  to  Abraham  Rbot' 
jon,  so  long  as  he  lived  on  the  farm ;  the  material  words  of  the  bequest  are, 
«  that  he  should  not  dispose  of  or  sell  the  tenant-right  to  any  other  person ; 
"  but  if  he  rejused  to  dwell  there  himself,  or  keep  it  in  his  own  possession," 
then  it  was  to  go  over  to  the  lessor  of  the  plaintiE  Now  4he  word  refused  is 
pnly  a  figurative  expression ;  meaning  if  the  first  taker  ceased  to  dwell  there. 
There  was  certainly  no  occasion  for  any  person  previously  to  inauire  of  him 
whether  he  would  reside  diete  or  not,  and  that  he  should  expressly  refuse  it. 

ht  Blanc,  J.  This  would  be  a  strong  pase  if  it  rested  even  on  the  first 
point;  for  here  are  strong  circumstances  to  shew  that  this  was  a  departing  with 
the  possession  of  the  estate  by  the  party's  own  act.  Besides  which,  on  the 
construction  of  the  will  it  clearly  appetms  to  have  been  the  intention  of  the 
testator  that  if  A.  Abotson  ceased  to  live  on  the  premises,  or  keep  them  in  his 
own  pibssession,  they  should  go  over  to  John  Ubotaon. 

Postea  to  the  pkintiff 


Thomas  on  the  seyeral  Demises  of  Amie  Jones  and  others 

V.  Evans. 

9Euit,4te.      Jai«2»,1802. 

Od«  deviled  hii  penonal  estate  to  A,  and  hia  reM  eatate  to  S.  and  after  A.^»  death  and  tbe 
deviiof  bavinc  aeboired  other  real  property,  lome  by  deviae  and  aomtfby  parchaae,  be 
made  a  aeeood  wul  dkpoaing  bv  name  of  bit  after-aeqaired  teitamentary  eatate  to  C.  and 

:  tUd^ , added  •*  Aa  to  the  leat  or  my  real  and  tferapnal  eatate  I  intend  to  diapoee  of  it  bj  b 
'*  codicil  thereafter  to  be  made  to  thia  nj  wilL"  Thi8.i8  no  revecation  of  the  fint  will, 
whether  conaideriii^  that  he  meant  to  inclade  the  lame  property  therein  deviaed;  becanae  it 
IB  a  mere  declaration  of  an  intent  to  diapoee  of  it  in  future,  and  non  cofutat  that  anch  di^ 
poaition  would  be  inconaiatent  with  the  mat  will :  nor  ia  it  any  revocation  ooneidering^  that 
M  OMant  only  to  include  hia  after  porehaaed  property  not  before  deviaed,  and  hii  penonal 
eatate,  the  bequest  o^  which  bad  hipeed  by  the  death  of  ^. 

.  IN  ejectment,  tried  before  Thomsofti  B.  at  the  last  Herefa^d  assizes,  a  ver- 
dict Was  found  for  the  plaintiff  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case. 

Richard  Philipps  being  seised  in  fee  of  the  premises  in  question,  and  also 
possessed  of  a  considerable  personal  estate,  by  will  dated  20th  Fehruofy  1801, 
duly  executed  and  attested,  devised  the  same  as  follows.  **  This  is  the  last 
will  and  testament  of  me  JR.  P."  &c.  "  I  give  and  devise  dl  and  singular 
my  real  estate  wheresoever  situated  in  the  county  of  Carmarthen  and  the 
,  borough  of  Carmarthen  to  my  mother  Jane  Phihpps  and  her  assigns,  for  life, 
without  impeachment  of  waste ;  and  from  and  after  her  decease  I  give  and  de- 
vise unto  my  sister  Ann  Jones  an  annuity  of  20Z.,  to  be  yearly  issuing  out  of 
my  said  real  estate  during  her  life,  cl^ar  of  all  deductions  (with  a  power  of 
distraining  for  it  in  case  of  default).  I  give  and  devise  all  my  ^d  real  estate 
in  possesion  or  reversion  to  T.  L.  and  Gf.  P.  and  their  heirs,  in  trust*  to  the 
tise  of  my  nephew  John  Jones^  only  son  of  my  said  sister,  and  his  assigns,  for 
and  duiing  his  life,  remainder  to  my  said  trustees  and  their  heirs  to  preserve 
contingent  remainders :  remainder  to  the  first  and  every  o^er  son  ana  sons  of 
the  bod^r  of  my  said  nephew  John  JoneSf  and  the  hein  of  their  bodies,  &c. 
(successive) ;  and  in  default  of  such  issue  to  the  use  of  all  and  every  of  the 
daughter  and  daughters  of  the  body  of  the  said  John  Jones,  and  the  heirs  of 
their  bodies,  dec.  as  tenatits  in  common ;  and  in  default  of  such  issue  I  give 

(a)  GroMpJ,  was  abaent  from  indiapoeitioB. 
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and  devise  all  my  eaid  estate  to  my  cousin  T.  PhUifpg^  second  son  of  my  un- 
cle PT.  Philipps  of  Slebetch,  6cc.  cletk,  his  heirs  and  assigns  for  ever.  As  to 
all  and  singular  my  personal  estate,  I  give  and  bequeath  the  same  to  my  moth- 
er Jane  PhtUpps^  wlu)m  I  do  appoint  sole  executrix  of  this  my  will ;  and  I  do 
hereby  revoke  all  former  and  other  will  and  wills.*' 

Jane  Philipps^  the  mother  and  devisee  for  life,  and  also  executrix  and  re- 
siduary legatee  named  in  the  will,  died  in  February  1784,  in  tbe  lifetime  of 
the  testator.  Afler  the  making  of  the  will,  one  George  PkUipps  devised  to 
the  testator  a  certain  estate  called  the  Coedgai^  estate  for  life,  with  several 
remainders  over,  with  the  ultimate  i:.ever8ion  to  his  the  said  George  PkUtpne' 
own  right  heirs;  and  died  on  the  20th  April  17S4;  after  whose  death  tne 
said  reversion  in  fee  expectant  as  aforesaid  descended  and  came  to  the  said 
Richard  Philippi  as  cousin  and  heir  at  law  of  the  said  George  Philippt. 
The  said  Richard  PhUipps  being  so  seised  of  the  premises  which  he  had 
when  he  made  the  will  of  1781,  and  also  of  the  said  life  estate  in  the  Coed' 
gain  estate  of  which  he  was  likewise  entitled  to  the  reversion  in  fee  as  afore- 
said, made  another  will  in  writing  dated  7th  of  March  1785,  duly  executed 
and  attested,  in  the  words  following :  *'  This  is  the  last  will  and  testament  of 
me  JR.  P.  &c.  Whereas  my  relation  George  PhUipps  of  Coedgain  afore- 
said, deceased,  did  by  his  last  will  and  testament,  duly  executed,  give  and  de- 
vise all  his  real  estates  in  the  several  counties  of  CarmarGien^voiA,  Cardigan 
and  county  of  the  borough  x>f  Carmartheny  (subject  to  the  at^nuities  the|rein 
granted,)  to  me  the  said  Richard  PhUipps  for  life,  remainder  to  Richard 
Mansdf  second  son  of  Sir  WUUam  Mansel  of  Iscoed  in  the  county  of  Car- 
marthen.  Baronet,  in  tail,  with  ether  remainders  over,  and  the  rever8u>n  there- 
of to  his  own  right  heirs  for  ever:  and  whereas  I  the  said  Richard  PhUipps 
am  thereby  eptitied  to  the  reversionary  estate  and  interest  expectant  on  the 
estates  tail  of  and  in  the  said  real  estates  as  heir  at  law  to .  the  said  George 
PhUipps  ;  Now  I  do  by  this  my  will  give  and  devise  all  my  reversionary  es- 
tate and  interest  of  in  and  to  the  said  premises  so  devised  to  roe  in  manner 
aforesaid  by  the  said  George  PhUipps^  deceased,  to  Dame  Mary  Mansel  the 
wife  of  the. said  Sjr  WiUiain  ManseU  her  heirs  and  assigns  for  ever.'  As  to 
the  rest  of  my  real  and  personal  estate^  I  intend  to  dispose  the  ^ame  by  a  codi^ 
cU  to  this  my  toiU  hereafter  to  be  made.    In  witness  whereof,"  &c. 

Richard  PhUipps  died  7th  October  )792,  unmarried,  leaving  Anne  Jones 
widow,  one  of  the  lessors  of  the  plaintifi^  his  sister  and  heir  at  law  and  next 
of  kin,  JohrisJoTteshet  son  and  devisee  named  in  t)ie  will  of  1781,  and  TAo- 
mas  PhUipps  the  ultimate  remainder  man  in  such  will  named,  him  surviv- 
ing. The  wills  of  20th  Fel^ruary  1781  and  of  7th  March  1785  were  both 
found  UTteancelledrand  have  both  been  duly  proved.  John  Jones  the  devisee 
for  life  under  the  will  of  1781,  on  the  decease  of  tbe  said  Richard  PhUipps 
in  1792,  entered  into  possession  of  tbe  premises  in  question,  and  so  continu- 
ed till  his  death  on  the  23d  June  1796.  The.  testator  subsequently  to  the 
making  the  will  of  1781,  and  before  he  made  that  of  1785,  bought  an 
estate,  the  consideration  paid  for  which  was  150Z. :  and  subsequently  to  the 
will  of  1785,  he  purchased  an  estate  of  the  yearly  value  of  150^,  which  last 
estate  descended  to  the  said  Ann  Jones  as  his  heir  at  law.  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  will  of  1781  were  revoked  by  the 
will  of  1785  ? 

Phelpsy  for  the  lessor  of  the  plaintiff,  contended  in  the  affirmative.    It  is  a 

Suestion  of  intent,  reference  being  had  to  (he  circumstances  of  the  devisor  at 
le  several  times.  In  making  the  second  will,  he  must  either  have  intended 
to  confirm  or  revoke  the  first :  but  he  eould  not  have  meant  ^  confirmation  of 
it,  because  taking  them  both  to  bear  date  in  1785  there  is  a  repugnance  and 
inconsistency  in  them  in  several  particulars ;  for  his  mother,  to  whom  he  had 
devised  a  life  estate  by  the  will  of  1781,  was  dead  at  the  time  of  making  the 
vrill  of  1786.    And  to  her  who  was  then  dead  he  must  be  supposed  to  have 
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bequeathed  all  his  personal  estate  absolutely,  and  also  to  have  intended  to 
constitute  her  sole  executrix,  an  intention  too  absurd  to  impute  to  him.  But 
as  a  revocation  of  the  first,  the  second  will  is  a  perfect  and  consistent  instru* 
ment ;  for  therein  after  disposing  of  his  recently  acquired  estate,  he  de^lsires 
his  intention  to  dispose  of  tne  rest  of  his  real  and  personal  estate  by  a  future 
codicil  to  that  his  will.  That  he  did  not  make  such  future  disposition  is  im- 
matetial :  it  i^  enough  that  he  thereby  shewed  a  present  intention  that  the 
fitst  will  should  be  revoked.  He  must  have  known  that  by  the  inteivening 
death  of  his  mother  the  whole  of  his  personal  estate  was  undisposed  of,  and 
he  declares  his  intention  as  well  in  regard  to  that  as  to  the  rest  of  his  real  es- 
tate in  the  same  clause;  and  the  future  codicil  of  which  he  speaks  is  to  be  an- 
nexed to  that  his  will ;  disregarding  altogether  the  first  will ;  and  calling 
the  will  of  1785  his  Uut  will. 

Williams,  Serjt.,  contra.  Revocations  of  wills  are  not  to  be  favoured  :  and 
no  intention  to  revoke  can  be  presumed  from  making  a  subsequent  will  hot 
inconsistent  with  the  former,  especially  with  respect  to  such  parts  as  may 
well  stand  together.  The  occasion  of  making  the  second  will  is  plainly  ex- 
pressed in  it,  namely,  to  dispose  of  the  devisor's  after  acquired  property,  which 
ne  mentions  by  name.  And  according  to  Coward  v.  Marshall,  Cro.  Eliz.  721, 
two  wills  disposing  even  of  tlie  same  land  may  be  construed  together,  unless 
they  are  inconsistent.  That  case  was  recognized  by  Lord  HarSjoicke  in  WU- 
1st  V.  Sandford,  1  Ves.  187,  and  in  the  Attorney-Gfeneral  v.  Retfwood  in 
July  1741.  Then  the  mere  circumstance  of  declaring  that  hd  meant  to  dis- 
pose of  the  rest  of  his  real  and  personal^  estate  by  a  future  codicil  does  not 
she^  a  present  intention  in  the  devisor  that  the  disposition  he  had  before 
made  should  be  immediately  annulled.  Admitting  that  he  intended  at  some 
future  time,  to  make  a  codicil  disposing  of  the  property  in  question  difierenlly 
from  wh>it  he  had  done  in  his  first  will,  and  thereby  to  annul  it,  it  does  not 
follow  that  he  meant  to  do  so  by  any  other  instrument  than  such  codidil ;  and 
as  he  lived  several  years  afterwards  without  making  it,  it  sheyvs  that  he  was 
satisfied  to  abide  by  what  he  had  already  done.  At  most,  it  only  amounts  to  an 
intention  to  revoke  never  carried  into  effect.  The  statute  of  frauds  points  out 
the  several  ways  in  which  express  revocations  of  wills  can  alone  be  made.  But 
whai  would  not  have  been  a  revocatioQ  by  parol  before  the  statute,  will  not  be 
80  since,  though  reduced  into  writing  with  all  the  formalities  enjoined  by  the 
statute.  Now  a  bare  intention  to  revoke,  though  expressed  by  parol,  was  no 
revocation  before  the  statute,  unless  the  testator  declared  that  he  did  revoke  his 
will.  It  was  so  resolved  in  Crandel  v.  Sanders{a).  And  this  is  qo  more 
than  expressing  an  intention  to  revoke  it  by  some  future  instrument.  But 
until  the  codicil  were  made  how  can  the  Court  say  whether  it  would  be  a  fev- 
ocation  or  confimation  of  the  will :  the  making  a  codicil  does  not  in  itself  shew 
a  disposition  to  revoke  a  prior  will.  Supposing  the  testator  had  even  niade 
a  codicil  the  contents  of  which  could  not  be  known,  but  it  was  only  found  to 
have  contained  a  different  disposition  of  the  property,  yet  the  Court  could  npt 
adjudge  it  to  be  a  revocation  of  the  will,  without  seeing  the  contents.  Hutch- 
ins  V.  Basset,  2  Salk.  592.  1  Show.  637.  .3  Mod.  203.  Show  P.  C.  146, 
and  Hartoood  r.  Goodright(b).  In  the  latter  case  in  C.  B.  three  Judges  went 
the  other  way,  but  their  opinion  was  over-ruled  on  a  writ  of  error  in  this  Court, 
which  judgment  was  afterwards  aflirmed  in  Parliament.  But  admitting 
that'  some  effect  must  be  given  to  the  words,  stating  that  as  to  the  rest 
of  his  real  and  personal  estate  the  devisor  meant  to  make  a  future  dispo- 

(a)  Cr6.  Jac.  497,  and  vi.  Moor,  874.    • 

{b)  Cowp.  87,  and  vide  not  (1)  to  Mr.  Cox'i  edit,  of  P.  V/aut,  1  vol.  ^46.  Vide  8.  C.  ia 
C.  B.  8  Will.  497,  and  2  Blac.  987,  and  in  Dom.  Proe.  7  Bro.  P.  C.  844»^b«re  tii*  judg- 
ment of  B.  R.  reveriing  that  of  C.  B.  was  affirmed. 
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sitiot)  of  thetn,  they  seed  not  relate  to  the  feal  property  devised,  by  the  first 
will ;  for  besides  tne  property  which  had  come  to  him  by  the  death  of  his  re* 
lation,  and  which  ne  .distinctly  disposed  of  by  the  second  will,  he  had  other 
property  undisposed  of  by  the  first  will  which  he  had  subsequently  acquired 
by  purchase,  which  sufficiently  explains  the  use  of  those  words.  Then  as  to 
the  expression  of  his  last  will,  it  was  said  by  the  Court  in  the  late  case  be* 
tween  Lord  Walpole  and  Lord  Cholmonddey^  7  Term  Sep.  144 — 151,  that  no 
reliance  could  be  placed  on  it ;  for  that  was  a  man's  last  wDl  which  Was  con* 
firmed  by  law  to  be  such  d-t  the  time  of  his  death. 

Phdps  in  reply,  said,  that  the  residuary  clause  was  not  confined  to  after 
purchased  property,  but  extended  to  all :  and  furnished  evidence  as  to  the  de* 
visor's  intent  that  his  first  will  should  stand  annulled  in  toto^  independent  of 
the  question  of  the  revocation,  arising  from  evidence  of  an  intention  to  revoke 
by  making  a  different  disposition.  That  in  the  case  of  Harwood  v.  Good* 
ri^A^  there  was  not  sufficient  evidence  tb  shew  an  intention  to  revoke,  because 
the  Court  could  not  see  in  what  respect  the  subsequent  disposition  differed  from 
the  first.     But  there  may  be  a  revocation  without  any  new  disposition. 

Lord  Eu^ENBOBOVQH,  C.  J.  Thisjs  a,s  clear  a  case  as  ever  came  before  the 
Court.  A  person  made  his  will,  wherebj  he  bequeathed  his  person^  estate 
to  his  mother,  and  after  several  inter veamg  limitations,  devised  the. ultimate 
remainder  of  his  real  estate  to  T.  Philipps.  He  afterwards  acquired  a  new 
reversionary  estate,  which  he  also  wished  to  dispose  of;  and  his  mother  hav- 
ing in  the  mean  time  died,  and  consequently  the  bequest  of  his  personal  pro* 
perty  having  lapsed,  and  having  also  purchased  other  real  estates  which  he  had 
not  before  disposed  of,  he  might  also  contemplate  the  disposition  of  those.  So 
circumstanced  he  makes  another  will,  which  he  describes  as  his  last  will,  on 
which  stress  is  laid  ;  and  so  indeed  it  was  his  last  will,  with  regard  toh  is  newly 
acquired  property,  But  it  is  not  enough  to  say,  that  by  routing  this  will  in 
terms  large  enough  to  include  all  his  property,  he  must  therefore  have  meant 
to  revoke  the  former  will ;  unless  it  be  shewn  that  he  has  made  a  disposition 
of  the  satne  property  inconsistent  with  it :  especially  sinqe  the  case  of  Har- 
wood  V.  Goodrightt  and  that  of  Hutchins  v\  Basset.  It  is  said,  that  he  must 
have  intended  either  to  confirm  or  revoke  the  dispositions  contained  in  the 
first  will';  but  there  is  a  third  proposition ;  he  might  not  have  contemplated 
to  do  either,  but  to  make  a  mere  collateral  disposition  of  other  property ;  and 
that  seems  to  have  been  the  case.  The  cases  referred  to  before  the  statute  of 
frauds,  wjierein  parol  declarations  of  an  intention  to  revoke  in  future  were 
holden  not  to  amount  to  a  present  *  revocation,  are  all  applicable.  The  only 
difference  introduced  by  that  statute,  was  to  require  certain  formalities  in  the 
making  and  revoking  of  wills :  but  the  same  spnse  conveyed  now  in  writing 
as  before  the  statute  might  have' been  conveyed  by  parol,  will  have  the  same 
operation.  Even  in  some  cases,  where  the  subsequent  disposition  somewhat 
varied  from  the  prior  one,  it  was  holden  only  a  revocation  pro  tanio,  ,and  that 
the  two  instruments  might  in  other  respects  stand  together.  All  these  were 
fully  considered  in  the  cases  I  have  mentioned  ;  and  the  cases  have  gone  this 
length,  that  if  it  be  merely  found  that  another,  or  even  a  diff&rent  dist)osition 
has  been  made  by  the  testator  frqm  th6t  which  he  had  first  willed,  yet  if  it  do 
not  appear  to  the  Court  what  that  difference  is,  it  is  no  revocation.  Here  the 
devisor  has  concluded  by  declaring  his  intention  to  dispose  of  the  rest  of  his 
real  and  personal  estate  by  a  codicil  thereafter  to  be  made  to  that  his  will :  the 
plain  sense  of  which  is  that  instead  of  having  two  distinct '  instruments,  he 
meant  to  dispose  of  his  personal  property,  the  bequest  of  which  had  lapsed 
by  the  death  of  his  mother,  and  also  of  his  real  property,  which  he  had  ac- 
quired subsequent  to  his  first  will,  and  by  means  of  a  codicil  to  connect  the  ^ 
two  instruments  and  make  it  all  one  will.  But  even  if  this  had  imported  an 
intention  to  revoke  by  making  a  different  disposition  in  future,  it  would  not, 
according  to  the  authorities,  have  amounted  to  a  revocation,  tinless  we  knew 
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what  the  difference  wu.  And  after  the  cases  whfch  have  beeii  decided,  it  19 
impossible  to  agitate  one  so  infinitely  weaker  than  many  of  those,  and  to  con- 
tend that  the  prior  disposition  was  revoked  in  this  case. 

Lawbencb,  J.  The  circumstances  relied  on  to  shew  that  the  subsequent 
instrument  was'^a  revocation  of  the  former  are,  1st,  That  the  testator  caJb  it 
his  last  will :  to  which  the  true  answer  was  given  at  the  bar,  that  it  is  merely 
a  word  of  form,  and  he  meant  no  more  by  it  than  thaf  it  was  the  last  of  those 
instrument  which  he  had  executed.  Then  2dly,  stress  is  laid  on  the 
declaration  of  his  intention  to  dispose  of  the  rest  of  his  real  and  personal  es- 
tate by  a  codicil  thereafter  to  be  made ;  from  whence  it  is  contended,  that  he 
must  have  considered  all  the  rest  of  his  property  as  undisposed^  of,  besides 
what  he  had  devised  in  the  prior  part  of  the  second  will.  But  it  would  not 
be  inconsistent  with  the  disposition  in  the  first  will,  if  in  speaking  of  the  resi- 
due he  had  meant  to  include  the  same  property  that  he  had  before  devised ; 
for  he  onlv  says,  that  he  intended  to  dispose  of  it  by  a  future  codicil,  and  non 
constat^  whether  he  would  make  any  or  what  difierence  in  the  disposition  he 
hafd  before  made.  It  does  not,  however,  appear  that  he  meant  to  include  the 
same  property  in  the  residuary  clause ;  forhe  had  other  property,  both  real  and 
personal,  undisposed  of  by  either  of  the  instruments,  namely,  his  personal 
property  which  had  lapsed  by  the  death  of  his  mother,  and  real  property  pur- 
chased by  him  after  the  date  of  his  first  will,  which  alone  he  might  have  in- 
tended td'  dispose  of  by  a  future  codicil.  In  neither  case,  therefore,  is  the 
declaration  of  buch  intent  inconsistent  with  the  disposition  made  by  ihe  first 
instrument.    ^ 

Per  Cutiam^  Postea  to  the  defendant. 


The   Company  of  Proprietors  of  the  Mersey  and   Irwell 
Navigation  v.  Douglas  and  Others. 

2  Eait,  4S7.    Jnly  1,  1802. 

It  if  i|ot  necMMury  to  give  a  local  deicription  to  the  paiiaDce  io  an  actioa  for  diTOrdnc  tho  wa- 
ter of  a  navicatbo;  and  therefore  if  it  be  doobtful  wbethor  the  place  where  soRh  naviga- 
tion is  stated  to  lie,  be  laid  in  ihe  declaration  as  a  venue  or  as  local  descrtplion,  it  will  be 
referred  merely'^o  venoe,  and  need  not  be  proved  to  be  at  such  plaee;  but  i^'b  snfficient 
if  it  be  at  any  other  place  within  the  ooontj.      > 

THE  declaration  stated,  that  the  plaintiffs  heretofore,  to  wit,  on  the  1st  of 
January  1796,  to  wit,  at  Preston  in  the  county  of  Lancaster^  were  pro- 
prietors of  and  lawfully  entitled  to,  and  from  thence  hitherto  have  been  and 
still  are  proprietprs  df,  and  entitled  {o  the  free  navifi^ation  of  a  certain  river 
there  called* the  InoeU,  the  water  of  which  said  river  hath  flowed,  and  ought 
to  have  flowed,  .and  from  time  immemorial  until  the  obstruction  hereinaf- 
ter mentioned,  hath  flowed  in  its  ancient  and  accustomed  course,  without 
any  obstruction  to  the  said  navigation  of  the  said  company :  yet  the  de- 
fendants well  knowing  the  premises,  but  contriv(ing  and  fraudulently  intend- 
ing to  prejudice  the  plaintiffs,  and  to  disturb  them  in  the  enjo]rment  of  the 
navigation  of  the  said  river  called  the  Irwellj  and  to  damnify  them  in 
the  same,  to' wit,  on  the  day  and  year  aforesaid,  at  Preston  aforesaid^  in 
the  county  aforesaid,  wrongfully,  and  injuriously  erected,  and  caused  and 
procured  to  be  erected,  in,  over,  and  across,  the  said  river,  above  the  said 
navigation  of  the  said  company  a  certain  weir  or  dam,  &c.,  and  wrongfully 
and  injuriously  kept  and  continued  the  same  so  there  erected^  for  a  long 
space  of  time,  &c.,  and  thereby  and  therewith  wrongfully  and  injuriously 
penned  up  and  obstructed  the  water  of  the  said'  river,  and  prevented  the  same 
from  flowing  down  to  the  said  navigation  of  the  said  company,  in  as  ample  and 
beneficial  a  manner  as  the  same  otherwise  would,  kc  in  consequence  where- 
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of  the  plaintiffs  were  prevented  from  navigating  their  yessels,  ice.  and  loSi 
grebt  profits,  &c.and  expended  large  sums  in  forwarding  of  goods  by  other 
means  than  in  the  said  vessels,  Sec.  to  wit,  at  Preston  aforesaid,  in  the  county 
aforesaid.  There  were  other  counts  in  substance  the  same.  The  last  count 
stated,  that  whereas  the  plaintiffs  heretofore,  to  wit,  on  the  said  1st  of  January 
1796,  and  long  before,  were  proprietors  of  -and  entitled  to,  and  from  thence 
hitherto  have  been,  and  still  are  proprietors  of  and  entitled*  to  the  free  navi- 
gation of  a  certain  other  river  there  called  the  IrwdU  the  water  of  which  said 
river  hath  flowed,  &c.  from  time  immemfprial  until  the  obstruction  after  men- 
tioned, in  its  ancient  and  accustomed  course,  without  any  obstruction  or  imped- 
iment ;  yet  the  defendants  well  knowing  the  premises,  but  intending  to*preju- 
dice  the  plaintiffs,  and  to  disturb  them  in  the  enjoyment  of  the  navigation  of 
the  said  river  called  the  Irtodl,  &c.  to  wit,  on  the  day  and  ]rear  aforesaid,  at 
Pratan  aforesaid,  in  the  county  aforesaid,  wrongfully  and  injuriously  penned 
up  and  obstructed  the  water  of  the  said  last^mentionea  river  t  and  prevented  the 
same  from  flowing  in  as  ample  end  beneficial  a  manner  as  the  same  otherwise 
would,  &c.  concluding  as  before.     The  defendants  pleaded  the  general  issue. 

At  the  trial  before  Rooke^  J.  at  Lancaster  the  plaintiffs  were  non-suited  for 
default  of  proving  that  the  river  Irwdl  was  at  Prekton :  and  a  rule  nisi  hav* 
ing  been  obtained  for  setting  aside  the  nonsuit  and  granting  a  new  trial,  cause 
was  now  shewn  against  it,  by 

ParAr,  Holrpyd,  and  Scarlett.  Though  the  action  be  personal  the  injury  is 
local,  as  well  with  respect  to  the  injurious  act  done,  as  with  rebpect  to  the 
property  injured,  which  is  real.  And  by  Comyns^  1  Com.  Dig.  tit.  Action, 
131,  n.  5,  every  action  founded  upon  a  IocaI  thing  shall  be  brought  in  the  coun- 
ty where  the  cause  of  action  arises.  Where  the  injury  is  to  land,  it  must.be 
laid  in  the  proper  parish  or  vill  as  well  as  county,  as  in  trespass  quare  clau- 
sumfregit.  Then  unless  the  yirox^  there  be  taken  as  descriptive  of  the  place 
where  the  injury  was  committed,  and  refer,  as  it  necessarily  does,  to  Preston^ 
the  declaration  would  be  bad :  and  if  it  do  so  refer,  it  ought  to  have  been 
proved  as  laid;  though  alleged  under  a  viz.  being  a  material  allegation. 

SLord  Ellenborough.  If  it  be  necessary  that  the  nuisance  should  have  a  local 
ascription,  and  this  be  not  locally  described,  the  remedy  must  be  sought  in 
another  form,  and  not  upon  a  motion  for  setting  aside  a  nonsuit  on  a  supposed 
defect  of  proof  of  the  allegation  of  locality.]  Upon  a  motion  in  arrest  of 
judgment,  it  would  be  contended  that  the  word  there  did  refer  to  Pref^on,  and 
amounted  to  an  allegation  that  the  IrtoeU,  in  which  the  nuisance  iq  charged 
to  have  been  committed,  was  at  Preston.  [LawreTwe,  J.  Suppose  the  word 
there  was  struck  out,  and  the  declaration  ran  thus :  that  the  plaintiffs  at  Pref- 
ton  were  possessed  of  a  certain  river  called  the  Irtodl^  &c.  how  would  tha 
be  defective  ?]  If  it  did  not  appear  where  the  river  was,  it  would  be  sufficient 
for  the  plaintiff*  to  sustain  his  declaration  by  proving  that  the  river  was  in 
another  county,  which  would  do  away  the  admitted  locality  of  the  action ;  but 
in  Goodright  v.  Strother^  2  Blac.  706,  on  a  motion  in  arrest  of  judgment  in 
ejectment,  for  want  of  an  allegation  of  the  vill  where  the  lands  lay ;  it  ap- 
pearing to  be  alleged  that  the  defendant  at  H.  ejected  the  plaintiff  from  the 
said  lands,  that  was  holden  to  amount  to  a  sufficient  certainty  that  the  lands 
lay  there.  If  it  would  not  have  been  enough  before  the  statute  4^6  Ann. 
c.  16,  which  enabled  the  jury  to  come  from  the  body  of  the  county,  to  have 
laid  the  action  in  the  proper  county,  without  naming  the  particular  vill,  noth- 
ing in  that  statute  has  superseded  the  necessity  of  the  proof  required  here. 
They  also  mentioned  a  case  of  Shaw  v.  WrigUy  and  otners,  before  Wilson^ 
J.  at  York,  Summer  assizes  1790,  which  was  an  action  on  the  case  for  a  nui- 
sance in  erecting  a  weir,  and  thereby  injuring  the  plaintifif's  mill,  which  v^eir 
was  described  in  the  declaration  to  oe  at  the  Hulhrook,  but  was  proved  in  fact 
to  have  been  erected  at  a  lower  part  of  the  same  water,  called  the  Tame  vrater; 
Vol.  I.  71 
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on  which  the  plaintifi  was  nonsuited,  and  the  Court  of  B.  R.  afterwards  re* 
fused  to  set  aside  the  nonsuit. 

ErsktTte,  Gibbs,  Woody  Lambe,  W,  Walton,  BaifUf,  and  Yates,  in  support 
of  the  rule.  Admitting  that  if  the  declaration  alleged  as  matter  of  local  de- 
scription, that  the  river  Irwell  was  at  Preston,  it  must  be  so  proved,  the  ques- 
tion here  is,  Whether  if  the  word  there,  be  taken  to  refer  to  Preston,  it  shall 
be  taken  to  refer  to  venue,  or  to  local  description  ?  Now,  if  venue  only  vrere 
necessary,  the  Court  will  not  read  it  as  local  description  for  the  purpose  of 
nonsuiting  the  plaintiff,  but  will  rather  intend  that  he  stated  enough,  and  not 
more  than  was  necessary  to  sustain  his  action.  The  allegation  is  found  in 
that  part  of  the  declaration  where  the  venue  is  usually  placed ;  and  it  is  ab- 
surd to  suppose  that  the  plaintiffs  would  allege  as  matter  of  description,  that 
the  whole  of  an  extensive  line  of  navigation,  vested  in  them  by  a  public  act 
of  4»rliament,  was  situated  at  Preston,  otherwise  than  as  mere  matter  of  form. 
What  constitutes  this  a  local  action  is  the  locality  of  the  plaintiff's  possession 
within  the  body  of  the  county,  and  not  the  locality  of  the  injury  in  this  or 
that  part  of  it.  If,  before  the  stat.  of  Anne,  it  would  have  been  necessary  to 
have  stated  the  particular  vill,  &c.  it  is  no  longer  so  since  the  statute,,  unless 
where  local  description  is  necessary.  Part  of  this  navigation  is  in  the  county 
of  Chester,  and  though  the  injurious  act  had  been  done  there,  yet  if  the  inju- 
rious consequence  to  the  plaintiff '«  possession  were  felt  in  LaTicashire,  the  ac- 
tion was  properly  brought  there.  There  are  three  material  facts  alleged,  to 
which  it  was  proper  to  lay  a  venue :  1.  That  the  plaintiffs  were  lawfully  pos- 
'  sessed  of  the  navigation  described  to  be  injured.  2.  That  the  defendants 
wrongfully  set  up  a  weir  across  that  navigation^;  and  3.  That  the  plaintiffs 
were  thereby  injured.  No  local  descriplion  was  necessary,  but  it  was  suffi- 
cient that  the  gravamen  arose  within  the  county.  In  ca^es  where  a  specific 
judgment  is  to-be  given  for  an  abatement  of  the  nuisance,  there  certainty  in 
the  local  description  is  necessary,  as  in  an  assize  of  nuisance,  or  a  quod  per^ 
mittat,  or  an  indictment  for  a  nuisance.  It  need  not  even  have  been  stated, 
by  what  means  the  defendants  diverted  the  water,  and  the  injury  was  affect- 
ed ;  a  fortiori,  therefore,  it  vas  unnecessary  to  give  a  local  description  to  the 
injury.  It  would  have,  been  enough  for  the  plaintiffs  to  have  stated  their 
possession  of  the  navigation  at  anypbce  (by  way  of  venue)  within  the  body 
of  the  county,  and  that  the  defendants  above  the  navigation  of  the  plaintiffs 
diverted(a)  the  water,  whereby  their  navigation  was  obstructed.  If,  indeed, 
a  wrong  name  had  been  given  to  the  river,  it  might  have  been  a  ground  of 
objection,  as  in  the  case  befere  Wilson,  J.  at  York :  but  the  place  where  the 
injury  was  committed  is  quite  immaterial,  as  in  Dretbry  v,  Ttoiss,  4  Term 
Rep.  65S,  Frith  v.  Gray,  there  mentioned,  and  Harrison  v.  Rock,  3  Bulstr. 
334,  in  which  latter,  in  an  action  on  the  case  for  stopping  the  plaintiff's  right 
of  way,  one  of  the  objections  was,  that  it  was  not  stated  in  what  toum  the 
way  was ;  but  it  was  over-ruled.  They  also  referred  to  the  last  court  as  moie 
general  than  the  others. 

Lord  Ellenborough,  C.  J.  This  action  is  in  its  nature  confessedly  local : 
but  the  question  is,  whether  the  gravamen  need  be  described  with  any  local 
certainty  ;  and  I  incline  to  think  it>  need  not ;  but  that  it  is  sufficient  if  it  be 
laid  fit  any  place  within  the  body  of  the  county.  A  plaintiff  in  such  an  ac- 
tion may  indeed  make  it  necessary  to  prove  the  gravamen  in  a  particular 
place  by  giving  it  a  specific  local  description  ;  as  by  alleging  the  nuisance  to 
be  standing  and  being  at  a  certain  place  particularly  described ;  but  in  general 
such  particularity  is  not  necessary.  For  otherwise,  how  is  a  venue  to  be  laid 
to  the  fact  of  the  obstruction,  when  that  lakes  place  in  the  "higher  part  of  a 
stream  flowing  in  one  county,  and  thfe  injury  is  sustained  in  the  lower  part  of 

(a)  Vide  Pricktnan  v.  Tripp,  Skin.  88». 
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the  same  stream  in  a  diflferent  county  in  which  the  action  is  brought  ?  It  is 
sufficient  to  describe  the  substance  of  the  injury  in  order  to  give  the"  other 
party  notice  of  what  he  is  to  defend,  and  it  is  sufficient  in  the- form  of  plead- 
ing to  allege  the  gravamen  at.  any  place  within  the  body  of  the  county. 
Therefore,  the  manner  in  which  it  is  here  stated  ought  rather  to  be  referred 
to  venue  than  to  local  description.  If  indeed  local  description  were  necessary 
to  be  laid  in  this  species  of  action,  it  might  be  doubtful  whether  this  manner 
of  laying  it  were  to  be  referred  to  the  one  or  the  other ;  but  that  question 
would  have  been  better  brought  before  the  Court  on  demurrer,  and  need  not 
be  now  considered  ;  though  I  do  not  think  it  necessary  to  be  so  laid. 

Lawrence,  J, (a)  The  ground  of  the  nonsuit  at  the  assizes  was  on  the  want 
of  proof  of  the  first  allegation  in  the  declaration,  that  the  plaintiffs  at  Preston 
were  proprietors  of  and  entitled  to  the  navigation  of  the  river  there  called 
the  Irwell ;  it  appearing  that  there  was  no  such  river  at  Preston,  to  which  it 
was  supposed  to  be  confined  as  matter  of  description.  Now  there  is  no 
occasion  for  referring  the  word  there  to  Prestqn  as  matter  of  description  that 
the  river  Irwell  ran  at  Preston,  for  the  purpose  of  a  nonsuit,  when  it  may 
be  rendered  intelligible  by  reading  it  in  another  sense  which  will  support  the 
declaration  ;  and  I  think  it  may  well  be  referred  to  the  calling  of  the  river 
the  Irwell,  at  Preston.  Then  the  question  is  whether  in  this  form  of  action 
it  be  necessary  to  give  with  certainty  the  local  description  of  the  nuisance 
complained  of;  for  if  so,  we  must  consider  Preston  as  the  local  description  of 
the  place  where  'the  nuisance  was  committed  :  but  I  think  it  was  not  neces- 
sary so  to  describe  it.  It  is  sufficient  if  the  declaration  point  out  the  grava- 
men of  the  complaint  with  certainty  enough  to  enable  the  defendant  to  have 
notice  of  it,  which  I  think  has  been  done  here,  and  that  the  naming  of  the 
place  is  to  be  referred  to  venue. 

Le  Blanc,  J.  It  is  said  there  are  two  parts  of  the  declaration  whefe  lodal 
description  was-  necessary  in  stating  the  cause  of  action,  first  in  stating  the 
navigation,  their  local  possession  of  which  the  plaintiffs  complain  ^ha^th^  de- 
fendants have  invaded  ;  and  this,  it  is  said,  is  alleged  to  be  situated  aX  Preston 
by  means  of  the  relative  word  there,'  But  if  it  be  not  necessary  to  allege  the 
particular  place  where  the  injury  was  received,  the  Court  will  not  read  it  as 
giving  locality  to  the  river  IrweU  ai  Preston  in  order  to  support  a  nonsuit  for 
a  false  description :  and  I  think  it  would  have  been  sufficient  to  have  said, 
that  the  plaintiffs  were  possessed  of  the  navigation  of  a  certain^  river  called 
the  Irwell,  omitting  th^  word  there  altogether.  Secondly,  it  is  urged  that  the 
local  description  was  necessary  to  be  given  to  the  obstruction  complained 
of,  namely,  the  erection  of  the  weir.  But  the  gist  of  the  action  is  that  the  de- 
fendants erected  the  weir  above  the  plaintiff's  navigation,  by  means  of  which 
their  navigation  was  obstructed.  It  is  quite  immaterial  where  it  was  erected 
above  the  navigation.  If  would  have  been  suflicient  to  have  stated  that  they 
diverted  the  water  above  the  navigation  of  the  plaintiffs,  by  means  of  which 
the  injury  complained  of  happened.  Neither  is  it  necessary  in  actions  of  this 
kind  to  give  a  local  description  either  to  the  property  injured  or  to  the  thing 
which  caused  the  injury :  but  it  is  sufficient  to  state  what  the  property  injured 
was,  and  that  it  was  so  injured  by  the  defendants.  In  this  case,  therefore,  it 
was  not  necessary  to  prove  that  the  river  Irwell,  or  any  part  of  it,  was  with- 
in the  town  of  Preston,  or  that  the  weir  by  which  the  obstruction  was  caus- 
ed was  within  the  same  place :  but  the  whole  may  be  referred  to  matter  of  ve- 
nue(l). 

Rule  absolute. 


i 


a)  Grose,  J.  being  indisposed  was  absent. 

1)  Vide  Jefferiit  v.  Buncombe,  11  East  227.  S.  C.  at  JVTfi  JPriiM,  2  Campb.  8. 
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Atkins  and  Others  v.  Banwell  and  Another . 

2  East,  606.    Jnlj  2, 1802. 

The  law  will  not  raiae  an  implied  promiie  in  the  pariah  where  a  pauper  ia  aettled  to  reimburae 
the  niooey  laid  oat  by  another  pariah  in  which  he  happened  to  be  in  providing  neeefaary 
medical  aaaiatanee  for  hioL 

AN  action  of  indebitatus  assumpsit  was  brought  l^  the  plaintiffs,  as  the 
parish  officers  of  Toddington  in  the  county  of  Bedford^  against  the  defend- 
ants as  the  parish  officers  of  Milton  Bryant  in  the  said  county,  to  recover  14/. 
I2f.  for  money  paid,  laid  out,  and  expended  by  the  plaintiffs,  for  meat,  drink, 
board,  lodging,  medicines,  medical  assistance,  and  other  necessaries  found  and 
provided  by  them  for  one  John,  Mitchell^  his  wife  and  family :  to  which  the 
general  issue  was  pleaded.  And  at  the  trial  before  GrosBj  J.  at  the  last 
nedford  assizes,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  following  case. 

Thq  plaintiffs  are  the  parish  officers  of  Toddington^  and  the  defendants  are 
the  parish  officers  of  MUton  Bryant.  John  Mitchell  was  a  pauper  legally  set- 
tled arthe  time  of  his  illness  and  de^th,  hereafter-mentioned,  in  Milton  Bry* 
ant,  but  he  resided  with  his  wife  and  ifamily  at  Toddington,  and  was  there 
suddenly  attacked  with  dangerous  illness  which  prevented  his  Eyeing  remov- 
ed from  the  place  of  his  residence  to  that  of  his  settlement  without  endanger- 
ing his  life.  The  plaintiffs  gave  notice  to  the  defendants  of  the  illness  of  their 
pauper  within  two  or  three  days  after  the  pauper  was  so  taken  ill.  The  pau- 
per's illness  continuing,  he  afterwards,  and  about  three  weeks  from  such  no- 
tise,  died  of  such  illness  in  the  parish  of  Toddington;  and  the  plaintiffs,  as 
parish  officers  of  that  parish,  from  the  time  of  such  notice  up  to  the  pauper's 
death,  laid  out  14/.  12s,  as  well  for  necessaries  for  the  pauper  and  his  family, 
as  for  medicines  and  medipal  assistance  for  the  pauper,  and  also  on  the  fune- 
ral of  the  pauper  after  his  death.  The  present  action  was  brought  to  recover 
that  sum.  The  jury  found  that  there  was  no  express  promise  of  the  defend- 
ants to  pay  it  to  the  plaintiffs.  The  question  for  the  opinion  of  the  Court 
was.  Whether  such  action  be  maintainable  in  law  ?  If  the  Court  should  be  of 
that  opinion,  then  the  verdict  for  the  plaintiffs  was  to  stand  ;  if  not,  a  nonsuit 
to  be  entered. 

Best,  for  the  plaintiffs,  said  that  there  was  a  moral  obligation  at  least  in  the 
defendants  to  repay  the  money  expended  for  one  of  their  own  parishioners, 
whom  by  law  they  were  compellable  to  maintain  within  their  own  parish  ; 
and  therefore  this  case  fell  within  the  principle  of  Watson  v.  Turner,  Sacc. 
Trin.  7  Geo.  3.  Bull.  N.  P.  129.  147.  281,  where  an  apothecary  recovered 
affainst  the  parish  officers  for  .the  cure  of  a  pauper  of  the  parish  who  was  taken 
ill  in  another  parish  :  there  hoWever  there  was  a  special  promise  to  pay  the 
plaintiff's  bill  after  it  wlas  contracted. 

Lord  Ellenbosoitgh,  C.  J.  That  last  circumstance  makes  aH  the  dif- 
ference. A  moral  obligation  is  a  good  consideration  for  an  express  promise  ; 
but  it  hias  never  been  carried  fifrther,  so  as  to  raise  an  implied  promise  in  law. 
There  is  no  precedent,  principle,  or  colour  for  maintaining  this  action. 

Le  Blanc.  J.  There  was  a  moral  as  well  as  legal  obligation  to  maintain 
the  pauper  in  his  illness  in  the  parish  where  he  was  at  the  time. 

Per  Curiam,  Let  a  nonsuit  be  entered(a)(l). 

Wilson  was  to  have  argued  for  the  defendants. 

(0)  Vide  JTeufby  v.  WilUhin,  Cald.  627.  and  Stat.  36  Geo.  8.  c.  101. 

(1)  Vide  S.  C.  on  a  qneation  of  cocta,  8  Eaat  92.  Actiooa  like  thia  have  been  snatained  in 
Conneeiievt    iSptnccr  v.  Overi&n,  1  Day  188. 
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Waterhouse  v.  Sir  Richard  King,  Bart. 

2Eait,  607.    July  2, 1802. 

Ad  appoutment  by  the  Lords  of  the  Admiralty  of  a  captain  in  the  navy  to  be  tecond  com- 
roander  on  board  a  king's  ship  is  valid  by  their  general  aatboritv  to  appoint  what*  officers, 
they  think  proper  for  the  service,  although  another  waa  appointed  to  the  fir  si  command  on 
board  the  san^ke  ship,  and  notice  is  M\y  taken  of  one  captain  in  the  book  of  regulations  foe 
the  navy.  And  such  second  captain  is  entitled  to  a  captain's  share  of  prize  under  the 
king's  proclamation.  The  book  of  regulations  for  the^navy,  submitted  by  the  lords  com- 
missioners of  the  Admiralty  to  the  King  hi  Coancil  in  1780,  and  ^Approved  by  his  Majesty 
by  an  order  of  Council,  b  only  directory  to  the  lords  commissioners. 

THIS  was  an  action  for  money  had  and  received  by  the  defendant  to  the 
uHe  of  t}ie  plaintifif;  to  which  the  defendant  pleaded  the  general  issue :  and 
at  the  trial  at  the  sittings  after  last  Hilary  term  at  Westmimter  before  Law- 
rence, J.  a  verdict  was  taken  for  the  plaintiff  for  408^.  6s,  8d,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

In  the  general  regulations  and  instructions  relating  to  his  Majesty's  ser- 
vice at  sea,  established  hy  the  annexed  order(a)  of  the  King  in  Council,  are 
the  following  clauses,  viz.  under  the  title  of  *'  Rank  and  Command."  Arti- 
cle 1.  "  The  established  number  of  flag  officers  of  ^e-navy  shall  be  as  fol- 
"  lows,  viz.  one  admiral  and  commander  in  chief  of  the  0eet,  one  admiral  of 

(a)  At  the  cour^  at  8L  Jama^i,  the  7th  dav  of  January  1780,  present  the  Kino's 
Most  Ibteellent  Majesty  in  Council. — ^Whereas  the  commissioners  for  execnting  the  office  of 
Lord  Hi^h  Admiral  of  Great  Britain,  Ireland,  &c.  did,  on  the  28d  of  last  month,  repre- 
sent to  his  Majestv  at  this  board,  that  the  orders  and  instractions  which  have  from  time  to 
time  been  issued  for  the  bettec  government  of  the  Navy  have  been  so  imperfect,  and  through 
length  of  time  become  so  perplexed,  that  the  officers  of  hip  Majesty's  Navy  have  been  liable 
to  Mil  into  mistakes  and  omisaions  in  the  execotion  of  their  doty.  And  that  for  preventing 
any  donbts  or  difficulties  of  this  natnre  for  the  fatnre,  they  have  collecte4  into  a  book  the 
several  rulet  and  orders  n(n6  in  force  4n  ike  navy  and  made  tuck  additions  and  alterations 
~  thereto  as  they  thought  necessary  for  that  pnrpose ;  and  have  redoeed  the  whole  into  distmct 
chapters  and  digested  the  same  under  proper  heads,  no  that  all  the  officers  of  his  majesty's 
ahips  noay  at  one  view  be  daly  and  sqfficiently  apprised  of  the  doty  of  their  respective  posts. 
And  the  said  lords  commissioners  did  at  the  same  time  humbly  present  the  saia  book  to  his 
Majesty  for  his  roya^  approbation.  And  whereas  the  lords  of  the  committee  of  Council  (to 
whom  his  Majesty  thought  proper  to  refer  the  consideration  pf  the  said  book)  have  this  day 
reported  to  his  Majesty  that  they  have  examined  into  the  same,  and  do  apprehend  the  said 
book  of  regulations  and  instrucUoos  may  be  proper  for  the  service  of  the  navy,  and  for  the 
OMiotaining  of  and  improving  of  good  order  and  discipline  thereof,  and  are  therefore  humbly 
of  opiuion  that  his  Majesty  may  be  pleased  to  approve  of  the  said  book,  except  in  some  par~ 
ticidars,  which  they  have  thought  necessary  to  be  altered,  and  except  likewise  all  the  articles 
contained  therein  which  relate  tor  the  establishing  three  officers  under  the  title  ftf  Commo- 
dores; as  also  to  the  restoring  the  establishment  of  pay  and  servants  settled  by  his  late 
Majesty  King  William  in  February  1698  on  the  commission  officers  of  the  fleet  in  lieu  of 
the  pay  and  servants  allowed  by  the  establishment  now  in  force,  which  last  establishment 
was  approved  by  his  said  late  Majesty  King  William  in  Council  on  the  18th  of  April  1700, 
which  two  points  the  lords  of  the  committee  did  apprehend  to  be  of  so  great  consequence  as 
to  deserve  a  further  deliberatran,  6nd  have  therefore  humbly  proposed  to  his  Majesty  that  the 
consideration  of  them  may  be  postponed,  and  that  the  establishment  of  pay  aQ.d  servants  set- 
tled as  aforesaid  in  the  year  1700,  and  now  in  force,  may  for  the  present  be  observed.  His 
Majesty  was  thereupon  pleased,  with  the  advice  of  his  Privy  Council,  to  approve  the  said 
book  of  regulations  and  instructions,  together  with  the  several  alterations  proposed  by  the 
lords  of  the  committee  to  be  made  therein  which  alterations  are  accordingly  macle  in  the 
said  book:  And  his  Majesty  doth  hereby  order  that  the  further  consideration  of  all  the  articles 
therein  aontained  relatkig  to  the  establishment  of  three  Commodores,  and^also  to  the  restor- 
ing the  establishment  of  pay  and  servants  as  above  mentioned,  be  postponed;  and  that  the 
establishment  of  pay  and  servants,  which  received  the  approbation  of  his  late  Majesty 
King  William  in  Council  on  the  18th  day  of  April  1700,  and  is  now  in  force,  be  for  the 
present  observed.  And  the  said  Lords  Commissioners  of  the  Admiralty  are  to  give  the  ue- 
cessary  directrans  that  the  several  regulations  and  instructions  contained  in  the  said  book, 
which,  is  hereunto  annexed,  be  duly  and  ponctoally  complied  with. 
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"  the  white,  and  one  admiral  of  the  blue ;  one  vice-admiral  of  the  red,  one  of 
"  the  white,  and  one  of  the  blue :  one  rear-admiral  of  the  red,  one  of  the 
"  white,  and  one  of  the  blue  ;  and  no  brevet  commisaion  shall  be  allowed." 
And  under  the  title,  **  An  establishment  of  sea  wages,  and  of  the  number  of 
"  officers  allowed  to  his  Mitjesty's  ohips."  (Article  9.)  The  wages  of  other 
officers  and  seamen,  with  the  number  of  officers  allowed  to  a  ship  of  each 
rate,  are  as  follows  [after  which  there  is  a  table  with  the  figure  1  marked  un- 
der each  rate  as  the  numbe^  of  captains].  The  number  of  flag  officers  of  the 
.navy  has'  been  considerably^  increased  without  any  au^ority  of  the  King  in 
Council.  Whenever  any  alteration  is  made  -in  the  number  of  officers  allow- 
ed to  a  ship  according  to  the  statement  of  the  table,  it  is  usual  to  present  a 
memorial  from  the  lords  of  the  admiralty  to  the  King  in  council,  and  an  order 
is  made  thereon. 

On  the  15th  of  December  1786,  the  following  order  in  council  was  made, 
dated  15tb  December  1786t  "Whereas  there  was  at  this  day  read  at  the 
"  Board  a  memorial  from  the  lords  commissioners  of  the  admiralty  dated 
"  the  I4th  of  this  instant,  in  the  words  following,  (viz.)  Lord  Sydney,  one  of 
"  your  majesty's  principal  secretaries  of  state  having,  in  his  letter  of  the  31st 
"  of  August  last,  signified  as  your  majesty's  pleasure,  that  one  of  your  ships  of 
**  war  should  proceed  with  the  transport  vessels  appointed  to  convey  convicts 
"  to  Botany  Bay,  on  the  coast  of  New  South  Wales,  with  a  view  to  form  a 
**  settlem'etit  at  that  place  {  and  it  appearing  by  the  staff  establishment  of  the 
"  intended  settlement  which  accompanied  his  lordship's  said  letter,  that  it  is 
"  your  royal  intention  to  appoint  the  captain  of  your  majesty's  ship  employed 
**  upon  this  service  to  bo  governor  or  superintendant-general  of  the  said  settle- 
"  ment ;  we  beg  leave  to  represent  to  your  majesty,  that  as  it  will  probably 
"  be  found  expedient  for  the  ship  to  proceed  to  some  other  parts  of  the  coast, 
"  or  to  some  of  the  islands  in  the  Pacific  Ocean,  while  the  residence  of  the 
"  captain  in  quality  of  governor  or  superintendant  may  be  requisite  on  shore, 
"  for  the  better  forming  and  maintaining  the  settlement ',  vre  are  of  opinion  it 
"  will  be  for  the  advantage  of  your  majesty's  service  that  an  officer  of  supe- 
"  rior  rank  to  a  lieutenant  should  upon  such  occasions,  and  at  all  times  in  the 
'*  absence  of  the  captain,  have  the  charge  and  command  of  the  said  ship;  and 
"  we  do  therefore  humbly  propose  that  your  majesty  will  be  pleased,  by 
"  your  order  in  council,  to  authorise  us  to  appoint  an  additional  officer  to  the 
"  said  ship,  under  the  denomination  of  secood  captain,  with  the  rank  of  post- 
"  captain,  and  with  power  to  command  her  in  ,the  absence  of  the  principal 
"  captain  ;  subject  nevertheless  to  his  control,  and  to  such  orders  and  direc- 
"  tioos  as  he  may  from  time  to  time  think  fit  to  give  for  the  regulation  of  his 
"  proceedings.  That  the  pay  of  the  second  captain  be  equal  to  the  pay  of  a 
"  6ih  rate,  and  that  he  be  allowed  four  Servants.  His  majesty,  taking  the  said 
"  memorial  into  consideration,  was  pleased,  with  the  advice  of  his  privy  coun- 
"  cil,  to  approve  of  what  is  therein  proposed,  and  to  order,  as  it  is  hereby  or- 
"  dered,  that  the  lords  commissioners  of  the  admiralty  do  appoint  an  addition- 
'<  al  officer  to  the  man  of  war,  that  shall  proceed  with  the  transport  vessels 
"  appointed  to  convey  the  convicts  to  Botany  Bay,  under  the  denomination  of 
"second  captain,  with  the  rank  of  ppst-captain,"  &c.  (following* the  precise 
terms  of  the  above-mentioned  recommendation.) 

The  rank  immediately  superior  to  that  of  lieutenant  is  that  of  captain. 
Shortly  after  the  making  the  above  order  in  council.  Captain  Phillips  of  the 
navy  was  appoitied  governor  of  Botany  Bay  in  New  South  Wales  :  and  being 
about  to  depart  for  his  government,  he  and  Captain  Hunter  received  from  the 
lords  commissioners  of  the  admiralty  their  respective  commissions  of  com- 
mander and  second  commander  of  his  majesty's  ship  the  Sirius,  a  sixth  rate 
ship  with  160  men,  similar  to  the  two  commissions,  dated  the  17th  JzUy  1794, 
hereinafter  set  forth.  On  that  occasion  Captain  Phillips  was  allowed  seven 
servants,  and  Captain  Hunter  four.     In  the  year  1794,  Captain  Hunter  was 
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appointed  to  succeed  Captain  Phillips  in  the  government  of  Botany  Bay,  and 
on  his  departure  the  following  commissions  issued  to  him  and  the  plaintifi', 
(viz.) 

**  By  the  commissioners  for  executing  the  office  of  lord  high  admiral  of 
"  Great  Britain  and  Ireland,  &c.  and  of  all  his  majesty's  plantations,  &c, 
"  To  John  Hunter,  esq.  herehy  appointed  coromander  of  bis  majesty's  aritied 
"  vessel  the  Reliance.  By  virtue  of  the  power  and  authority  to- us  gi^n,  we 
*^  do  hereby  constitute  and  appoint  you  commander  of  his  majesty's  armed 
"  vessel  the  Reliaftcey  willing  and  requesting  you  forthwith  to  go  on  board  and 
"  take  upon  you  the  charge  and  command  ofcommandinginher  accordingly ; 
"  strictly  chars^ing  and  commanding  all  the  officers  and  compahy  of  the  said 
"  armed  vessel  to  behave  themselves  jointly  and  severally  in  their  respective 
<*  employments  with  all  due  respect  and  obedience  unto  you  their  said  com- 
"  mander  :  and  you  likewise  to  observe  and  execute  the  general  printed  in- 
**  structions,  and  such  orders  and  directions  as  you  shall  iirom  time  to  time  re- 
"  ceive  from  us,  or  any  other  your  superior  officers  for  his  majesty's  service ; 
"  hereof  nor  you  nor  any  of  you  may  fail,  as  you  will  answer  the  contrary  at 
"  your  peril ;  and  for  so  doing  this  shall  be  your  warrant.  Given  under  our 
"  hands  and  the  seal  of  the  office  of  admiralty,  this  17th  of  July  1794,  in. 
"  the  34th  year  of  his  majesty's  reign. 

(Signed)       "  A.  Gakpner. 
"P.  Affleck. 
"  Chas.  Middleton. 

'    "By  command  of  their  lordships, 

"  Phillip  Stephens." 

*'  By  the  commissioners  for  executing  the  office  of  lord  high  admiral,  6cc. — 
"  To  Henry  Waterhovae,  esq.  hereby  appointed  second  commander  of  his 
'*  majesty's  armed  vessel  the  Reliance,  with  the  rank  of  commander,  and  with 
*^  power  to  command  her  in  the  absence  of  the  principal  commander ;  subject 
**  nevertheless  to'  the  control,  and  to  such  orders  and  directions  as  he  may  from 
"  time  to  time  receive  from  the  said  principal  commander  for  the  regulation  of 
"  his  proceedings.  By  virtue  of  the  power  and  authority  to  us  given,  we  do 
"  hereby  constitute  and  appoint  you  second  commander  of  his  majesty's  armed 
"  vessel  the  Reliance;  willing  and  requiring  you  forthwith  to  go  on  board  and 
*'  take  upon  you  the  charge  and  command  of  second  commander  in  her  ac- 
"  cordingly ;  strictly  charging  and  commanding  all  the  officers  and  company 
**  of  the  said  armed  vessel  the  Reliance  to  behave  themselves  jointly  and 
"  severally  in  their  respective  employments  with  all  due  respect  and  obedience 
"  unto  you  their  second  commander,  and  you  likewise  to  observe  and  execute 
"  the  general  printed  instructions  and  such  orders  and  directions  as  you  shall 
"  from  time  to  time  receive  from  us,  or  any  other  your  superior  officers  for 
"  his  majesty's  service  ;  hereof  nor  you  nor  any  of  you  may  fail,  as  you  will 
"  answer  the  contrary  at  your  peril ;  and  for  so  doing  this  shall  be  your  war- 
**  rant.  Given  under  our  hands,  and  the  seisil  of  the  office  of  admiralty,  the 
"  17th  of  July  1794,"  &c. 

(Signed  as  the  last.) 

No  memorial  was  presented  from  the  Lords  of  the  Admiralty  on  occasion 
of  the  above  commissions;  nor  was  any  order  of  the  King  in  Council  msMle 
relative  thereto.  The  said  John  Hunter  was  allowed  four  servants,  and  the 
plaintiff  two.  The  Lords  of  the  Admiralty  have  since  once  on  a  similar  oc- 
casion, where  a  captain  in  the  navy  has  been  appointed  governor  of 
Botany  Bay,  issued  to  such  governor  and  to  another  and  to  a  junior  captain 
concurrent  commissions  of  the  like  tenor  with  those  above  set  forth.  Some- 
time in  the  year  1795,  previous  to  the  breaking  out  of  the  Dutch  war,  the 
Reliance,  a  sloop  with  84  men,  whilst  on  the  Botany  Bay  service,  with  the 
said  John  Hunter  and  the  plaintiff  actually  on  board,  and  others  his  Ma? 
jesty's  ships  of  war,  by  orders  from  the  Lords  of  the  Admiralty  detained 
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several  Dutch  Teasels.  These  ships  were  afterwards  sold,  and  the  produce 
thereof  is  now  Id  the  hands  of  the  defendant  to  he  distributed  as  a  donation 
according  to  the  King's  proclamation  of  the  25th  November  I79S  for  distribu- 
tion of  prizes  taken  from  the  subjects  of  the  United  Provinces  during  the 
late  hostilities,  which  directs  as  follows :  "  That  the  neat  produce  of  all 
"  prizes  which  were  or  should  he  tak^  by  any  of  his  Majesty's  ships  or 
"  vessels  of  war  should  be  for  the  entire  tienefit  and  encouragement  of  his 
**  Majesty's  flag  officers,  captains,  commanders,  and  other  commissioned  offi- 
*'  cers  in  his  Majesty's  pay,  and  of  the  seamen,  &c.  on  board  his  Majesty's 
**  said  ships  and  vessels  at  the  time  of  the  capture,  and  that  such  prizes  might 
"  be  lawfully  sold  and  disposed  of  by  them  and  their  agents  after  the  same 
"  should  have  been  to  his  Majestv  adjudged  lawful  prize,  and  not  otherwise. 
"  The  distributions  should  be  made  as  foUows ;  the  whole  of  the  neat  produce 
**  being  first  divided  into  eight  equal  parts.  The  captain  or  captains  of  any 
"  of  his  Majesty's  said  ships  or  vessels  of  war  who  should  be  actuaUy  on 
*' board  at  the  taking  of  any  prize  should  have  thnse  eighth  parts:  but 
"  in  case  any  such  prize  should  be  taken  by  any  of  his  Majesty's  ships 
'*  or  vessek]  of  war  under  the  command  of  a  flag  or  flags,  the  flag  officer 
'*  or  officers  being  actually  on  board,  or  directing  and  assisting  in  the  capture, 
**  should  have  one  of  the  said  three  eighth  parts,  the  said  one  eighth  part  to  be 
'*  paid  to  such  flag  officer  or  officers  in  such  proportions. and  subject  to  such 
'*  regulations  as  are  therein  after  mentioned,  viz.  The  captains  of  marines 
'*  and  land  forces,  sea  lieutenants,  and  master  on  board  should  have  one  eigh^ 
**  part  to  be  equally  divided  amongst  them,  (physicians  topointed,  &c.  and 
"  actually  on  board  at  the  time  of  a  prize  taken,  &c.  to  share  with  the  sea 
**  lieutenants,  &c.)  The  lieutenants  and  quarter-masters  of  land  forces,  sec- 
**  retaries  of  admirals  or  of  commodores  with  captains  under  them,  boatswains, 
"  gunners,  purser,  carpenter,  masters'  mates,  chirurgedn,  pilot  an4  chaplain  on 
*'  board  should  have  one  eigth  part  to  be  equally  divided  between  them." 
[Then  follows  the  remaining  proportions  distributed  among  other  inferior 
classes  of  persons  by  name  on  board  the  King's  ships,  ending  with  seamen 
and  marines,  and  '*  all  other  persons  doing  duty  and  assisting  on  board."] 
**  Provided  that  if  any  officer  being  6n  board  any  of  his  Majesty's  ships  of 
*<  war  at  the  time  of  iaking  any  prize  should  have  more  commissions  or  offices 
**  than  one^  such  officer  should  be  entitled  only  to  the  share  or  shares  of  the 
**  prizes  which  according  to  the  above  meiltioned  distribution  should  belong  to 
"  nis  superior  commission  or  office.''  [Theil  follows  an  injunction  to  a]l  com- 
manders of  his  Majesty's  ships,  &c.  taking  any  prize,  to  transmit  to  the  com- 
missioners of  the  navy,  a  true  list  of  the  names  of  all  the  officers,  seamen, 
&c.  and  others  who  were  actually  on  board  at  the  time ;  which  list  should 
contain  the  quality  of  the  service  of  each  person  on  board,  and  be  subscribed 
by  the  captain  or  commanding  officer,  &c.  and  also  a  direction  to  the  said 
commissioners  to  grant  a  certificate  of  such  lists  transmitted  to  them  to  the 
prize  agents  appointed  by  the  captors,  and  also  such  lists  from  the  muster 
books  of  any  such  ships  of  war,  6cc.  as  the  said  agents  should  find  requisite 
for  their  direction  in  paying  the  produce  of  such  prizes,  &;c.] 

The  sum  given  by  the  verdict  is  a  captain's  share  of  the  proceeds  of  the 
said  ships.  During  all  such  time  as  the  plain tiflf  was  so  commissioned  to  the 
Bdiance  he  was  mustered,  borne  on  the  ship's  books,  received  his  pay,  and 
during  the  absence  of  the  said  John  Hunter,  as  well  before  as  after  the  de- 
tention of  the  said  Dutch  ships,  was  corresponded  with  and  had  letters  of  ser- 
vice addressed  to  him  from  the  Lords  Commissioners  of  the  Admiralty,  those 
of  the  navy  and  victualling  and  from  the  flag  officers  under  whose  command 
the  ship  was,  as  captain  of  that  ship  ;  and  as  such,  during  Captain  Hunter^s 
absence,  attested  seamen's  letters  of  attorney  and  wills,  which  were  allowed 
and  passed  by  the  proper  officer  at  the  office  of  the  commissioners  of  the  navy. 
But  whenever  Captain  Hunter  and  the  plaintifl*were  on  board,  diey  performed 
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their  respective  duties  agreeable  to  their  several  commissions.  A  prize  list  of 
the  officers,  seamen  and  others  who  were  actually  on  board  the  Rdiance  et 
the  time  of  the  said  capture  was  duly  made  out  and  signed '  by  the  plaintiflf, 
and  transmitted  by  him  to  and.  approved  by  the  Navy  Board,  and  by  that 
board  handed  over  to  the  defendant,  in  which  list  the  plaintiff  was  set  down 
as  second  commander  of  the  said  ship.  The  question  for  the  opinion  of  the 
Court  is  lyhether  the  plaintiff  be^  entitled  to  recover  ? 

Burton  for  the  plaintiff  contended,  1.  That  the  power  of  the  Lords  Commis- 
ai oners  of  the  Amiralty  was  not  restrained  to  the  appointment  of  ope  captain 
only  on  board  each  ship.  The  book  of  regulations  made  under  the  order  of 
Council  of  1730  was  not  intended  to  control  the  general  powers  delegated  to 
them  by  the  King's  commission  for  exercising  the  office  of  Hiffh  Admiral, 
which  is  conceived  in  the  most  extensive  terms(a),  and  without  which  powers 
the  well-being  of  that  most  important  service  could,  not  be  secured.  These 
regulations  were  drawa  up  bv  the  Lords  Commissioners  themselves  for  his 
Majesty's  approbation,  in  order  to  give  them  greater  weight  in  the  service : 
but  it  is  not  to  be  inferred  from  thence  that  ihey  could  not  have  promulgated 
the  same  by  their  general  authority ;  for  the.  whole  is  done  in  the  name  of  the 
Admiralty.  The  order  of  Council  does  not  purport  to  be  an  order  t  o  the 
Admiralty  to  adopt  the  regulations  in  question,  which  it  would  have  done  had 
it  been  so  intended.  The  Admiralty  have  alwap  and  still  continue  to 
exercise  the  more  important  functions  of  commissioning  the  several  ships 
.and  appointing  the  different  officers  to  their  respective  commands,  to  which 
the  power  of  regulation  is  merely  collateral;  and  having  befcure  varied 
the  rules  existing  before  1730,  they  have  the  same  authority  to  vary  them 
again  ;  and  they  have  in  fact  increased  the  number  offkg  officers  since  that  pe- 
riod. But  if  there  were  any  doubt  on  that  point^jat  any  rate  the  plaintiff's  ap- 
pointment was  authorized  by  the  second  order  of  Council  of  the  IQih,  December 
1786 :  and  the  very  reason  of  the  thing  shews  that  it  was  intended  as  a  general 
regulation  in  the  new  established  colony,  and  not  merely  confined  to  the  first  ap- 
pointment of  Captain  Hunter  as  second  captain  under  Captain  Phillips.  If  then 
the  plaintiff  were  properly  appointed  to  the  station  wnich  he  held  of  second 
captain  or  commander  on  board  the  ship,  2dly,  he  is  entitled  to  a  captain's 
share  of  the  prize  money  under  the  King's  proclamation.  There  is  no  other 
class  to  which  he  can  belong.  He  had  all  the  attributes  of  a  captain  in  the 
absence  of  the  first  captain :  letters  of  service  were  directed  to  him  by  the  sev- 
eral public  boards  as  such ;  and  he  was  mustered  and  ranked  as  such,  and  act- 
ed in  all  other  respects  in  that  capacity.  If  he  had  been  guilty  of  any  offence, 
he  could  only  have  been  tried  by  a  court-martial  in  the  character  of  captain. 
The  prize  act  33  Greo.  3,  c.  66,  vests  the  prize  in  the  flag  officers,  commanders 
and  other  officers  and  seamen,  ice.  in  such  shares  as  the  King  by  his  procla- 
mation shall  appoint;  there  is  nothing  in  the  latter  to  confine  the  number  of 
officers,  captains  or  others,  on  board  each  ship ;  but  the  wprds  apply  to  evenr 
person  bearing  the  commission  of  captain,  let  the  number  be  what  it  may.    It 

(a)  The  admiralty  commiirioii  (which  was  not  stated  in  the  case,  tbouch  agreed  to  be  re- 
ferred to)  is  in  very  general  terms  ;  bein^  **  to  execute  and  perfbnn  all  things  which  belour 
**  or  appertain  to  the  office  of  high  Admiral  of  Oreai  Britain,  &€.  as  well  in  touching  aU 
**  those  things  which  concern  onr  navy  and  shipping,  as  those  which  concern  the  right  and 
"  jurisdictions  of  and  appertaining  to  the  office  of  Hwh  Admiral ;  and  to  make  orders  and 
"  issae  warrants  for  the  repab'ing  and  preserving  our  snips,  dec.  already  bnilt  and  to  be  bnUt; 
**  and  for  fitting  and  fomtsliRig,  armins,  vietnalfing,  and  setting  forth  such  ships  and  fleets  as 
'*  yoo  shall  receive  directioas  for  ;  and  also  to  direct  entertainments,  wages,  and  rewards  for 
'*  snch  persons  as  shall  be  emploved  in  those  services  or  any  thing  atoertaining  thereto. 
'*  And  allerwards  reciting  that  all  offices,  places,  and  employments  belonging  to  the  navy 
'*  and  admiralty  are  properly  in  the  trust  and  disposal  of  the  Liord  Hich  Admiral,  it  declares 
**  and  grants  that  all  snch  offices,  places,  and  employments  as  shall  lall  void  shall  be  giveo 
**  and  dimoeed  ef  by  the  commismoiiers,'er  any  three  of  tbcoi.*' 
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could  not  be  the  intention  of  the  King  to  restrain  the  division  of  the  prize  to 
those  only  who  were  ordinarily  appointed  in  the  several  stations  on  board  of 
ship,  although  other  officers  were  appointed  by  competent  authority,  who  had 
shared  the  dangers  and  difficulties  of  the  enterprise  with  them.  The  plain- 
tiff's appointment  as  second  commander  eo  nomine  does  not  exclude  him  from 
sharing  under  the  general  term  of  captain  in  the  proclamation.  It  would  have 
been  implied  though  not  so  expressed,  and  was  only  used  in  contradistinction 
to  the  first  commander  or  captain,  who  it  cannot  be  denied  would  be  entitled 
to  share  ;  and  in  whose  absence  the  plaintiff  acted  in  all  respects  as  cap/otn  or 
commander  without  any  other  relative  appellation. 

(rosdee,  contra,  denied  1st,  that  the  Lords  Commissioners  had  authority  to 
appoint  a  second  captain  on  board  a  ship ;  the  regulations  made  under  the  or- 
der of  Council  of  1780  restraining  them  to  appoint  more  than  one  captain  or 
commander  to  each  ship.  It  is  true,  the  Admiralty  commission  gives  them 
general  powers  which  in  terms  n^ight  warrant  this  appointment ;  but  that  must 
be  governed  by  usage,  and  it  is  not  inconsistent  with  a  controlling  power  lodg- 
ed in  the  Crown  ot  giving  the  Lords  Commissioners  certain  rules  for  the  gov- 
ernment of  their  general  discretion.  Then  the  order  of  Council  of  1730 
shews  that  the  Admiralty  act  in  subordination  to  the  King  in  Council :  for 
thereby  certain  regulations'  which  were  proposed  by  the  Lords  Commissioners 
for  the  approbation  of  the  King  are  sanctioned  by  him ;  in  which  it  appears 
that  only  ojte  captain  is  allowed  to  each  ship,  though  the  number  of  lieuten- 
ants varies  according  to  the  rate  of  it ;  and  from  thence  it  also  appears,  that 
the  plaintiff  was  not  allowed  so  many  servants  in  proportion  to  the  number  of 
men  as  by  the  regulations  he  was  entitled  to ;  namely,  only  two  instead  of 
four :  which. she W9  that  his  appointment  was  not  Under  the  first  order  of  coun- 
cil. Neither  was  it  warranted  by  the  second  order  of  council ;  for  that  was 
made  upon  a  special  occasion,  and  was  afterwards  functus  officio.  Besides, 
there  too  the  second  captain  was  directed  to  be  allowed  four  servants,  and  here 
the  plaintiff  had  only  two.  [Latorencet  J.  The  second  order  does  seem  to 
be  confined  to  the  particular  instance.]  2dty,  Even  if  the  appointment  were 
valid  under  the  general  authority  of  /die  Admiralty,  the  plaintm  had  no  right 
to  share  prize.  For  in  this  instance  it  could  not  be  claimed  under  the  prize 
acts,  but  purely  from  the  King's  bounty :  the  seizure  having  been  made  before 
any  letters  of  reprisals  had  issued.  The  distribution  of  prize  under  the  King's 
proclamation  is  calculated  according  to  the  number  and  rank  of  the  persona 
who  are  to  share  in  it ;  l-8th  to  the  flag-officers,  3-8ths  to  the  captains,  &c. 
The  flag  officers,  however,  if  several,  tio  not  share  in  equal  proportions,  but 
according  to  their  rank :  but  the  captains  all  share  aliKe,  considering  them 
equal  in  rank  to  each  other,  and  consequently  allowing  but  one  to  each  ship : 
if  therefore  one  who  is  only  second  in  rank  on  board  one  ship  is  to  share  in 
common  with  his  own  and  all  the  other  captains,  that  alters  the  proportion  of 
the  whole,  and  gives  to  that  ship  a  larger  share  than  the  rest :  by  these  means 
the  smallest  ship  in  a  squadron  might  take  the  greatest  share.  It  is  not  neces- 
sary to  consider  what  the  effect  would  have  been  if  Captain  Hunter  had  been 
on  shore  and  the  plaintiff  commanding  on  board  at  the  time  of  the  capture  ;< 
but  at  any  rate,  he  was  only  appointed  commander  in  the  absence  of  the  pro- 
per captain.  And  according  to  Lumley  v.  Sutton,  8  Term  Rep.  224,  though 
the  plaintiff  in  fact  acted  as  captain  on  board,  yet  the  proper  and  lawful  cap- 
tain and  commander  tnay  still  be  entitled  to  the  captain's  share.  The  plaintiff 
having  been  liable  to  be  tried  by  a  court  martial  as  a  captain  for  any  breach  of 
duty  cannot  vary  the  question  of  prize :  Captain  Lumfley  was -so  liable,  and  he 
also  acted  and  was  addressed  as  captain  by  letter,  and  paid  as  such,  and  yet 
he  was  holden  not  entitled  to  share  prize  as  captain. 

Burton,  in  reply,  observed  as  to  the  number  of  servants  allowed  to  the 
plaintiff  being  fewer  than  was  directed  by  the  order  of  1786,  the  number  al- 
lowed depended  upon  the  proportion  of  men  to  the  ship,  which  was  fewer  in 
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this  instance  than  in  the  other,  and  the  relative  proportion  was  the  same.  That 
it  was  su$cient  to  entitle  the  plaintiff  to  prize  if  he  were  de  facto  appointed 
to  act  as  captain  of  the  ship  in  his  own  right,  and  not  as  in  LumUy  v.  Sutton, 
in  the  place  of  the  lawful  commander. 

Law££nce,  J. (a)  Two  questions  have  been  made ;  1st,  whether  the  plain- 
tiff were  appointed  by  any  competent ,  authority  to  be  second  captain  of 
his  Majesty's  armed  vessel  the  Rdtajice;  and  2dly,  if  .so  appointed, 
whether  he  be  entitled  to  a  captain's  sha're  of  the  prizes  in  question.  As  to 
the  first,  the  Lord  High  Admiral  had  a  genefal  and  extensive  authori- 
ty to  commission  what  ships  and  appoint  what  officeis  he  pleased  to  act  on 
board  them.  The  same  authority  is  now  delegated  to  the  Lords  Commis- 
sioners in  very  general  teims,  who  are  empowered  "  to  execute  and  per- 
form all  things  which  belong  or  appertain  to  the  office  of  High  Admiral." 
No  doubt  the  commissioners  are  liable  to  receive  particular  orders  from  the 
Crown  touching  all  matters  which  fall  within  thjeir  cognizance ;  but  these  are 
ojtily  directory ;  and  if  they  issue  any  commission  contrary  to  such  orders, 
they  may  be  guilty  of  misconduct  in  their  office,  but  that  does  not  avoid  the 
commission  itself.  It  was  competent,  therefore,  for  the  Lords  of  the  Admi- 
ralty to  appoint  as  naany  captains  as  they  pleased  on  board  this  ship.  Then  it 
is  said,  that  the  plaintiff  was  only  appointed  second  commander  during  the 
absence  of  the  first  from  the  ship  ;  but  that  is  not  so }  for  he  was  appointed 
second  commander  generally ^  and  was  to  assume  the  command  of  the  ship  in 
the  absence  of  the  first  commander,  whom  he  was  to  obey  when  present.  But 
his  appointment  of  second  commander  was  general  without 'reference  to  the 
absence  of  Captain  Hunter :  and  the  Qommission  requires  the  plaintiff  gene- 
rally to  take  on  himself,  the  charge  and  command  of  second  commander ;  and 
all  the  officers  and  company  of  the  vessel  are  enjoined  to  pay  due  respect  and 
obedience  to  him  as  such  :  the  admiralty  evidently  considering  that  the  duty 
of  a  second  commander  was  before  known  to  the  person  to  whom  the  commis- 
sion was  directed,  and  to  those  who  were  required  to  obey  him  as  such.  He 
was  no  supernumerary  or  occasional  officer,  as  contended  for ;  his  pay  accrued, 
and  he  was  entitled  to  his  allotted  number  of  servants  as  well  when  Captain 
Hunter  was  on  board  as  when  he  was  absent.  This,  therefore,  is  not  like  the 
case  of  hwmJLey  v.  Sutton  to  which  it  was  compared  ;  for  there  the  plaintiff 
was  clearly  a  supernumerary ;  he  was  neither  rated,  paid,  nor  returned  as 
captain  of  the  ship,  nor  had  any  allowance  of  servants.  Then  taking  the 
present  plaintiff  to  be  only  an  officer  de  facto  appointed  to  the  rank  of  sec- 
ond commander  of  the  ship,  and  acting  a»  such,  to  be  sure  the  wdrds  of  the 
proclamation  are  sufficiently  large  to  comprehend  him  in  the  distril)Ution  of 
prize ;  and  I  do  not  see  that  the  word  captains  must .  mean  the  captains  of 
different  vessels :  it  includes  all  of  that  rank,  though  there  be  more  than  one 
appointed  to  some  particular  vessel. 

Le  Blanc,  J.  The  plaintiff  is  entitled  to  all  the  advantages  of  the  rank 
which  he  held  on  board  this  vessel,  unless  his  appointment  were  made  with- 
out any  authority  whatever.  But  though  it  be  not  stated,  as  it  ought  to  have 
been,  in  the  case,  what  the  commission  of  the  Lords  of  the  Admiralty  is,  yet 
we  may  take  it  to  be  the  same  in  this  respect  as  that  of  the  Lord  High  Admir- 
al formerly  ;  and  we  know  that  he  had  a  general  authority  to  appoint  what 
officers  he  pleased  on  board  the  ships.  Then  the  plaintiff  was  by  his  com- 
mission directed  to  go  on  board  this  vessel  as  second. in  command  with  the 
rank  of  commander,  and  with  power  to  command  the  vessel  in  the  absence 
of  the  principal  commander.  '  This  was  not  an  appointment  of  him  as  a  su- 
pernumerary like  the  case  of  Captain  Jjwmley^  but  generally  to  act  as  second 
commander,  and  the  ship's  company  were  required  generally  to  obey  him  as 

(a)  Lord  Ellenborough^  C.  J.  gave  no  opiaion,  having  baei^  ooocenied  as  conoael  in  tbt 
cause ;  and  GroM,  J.  wm  i^Uent  from  indttpotition. 
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sacb,  and  in  the  absence  of  the  first  captain  he  was  to  have  the  principal  com> 
mand.  His  appointment,  therefore,  was  permanent ;  and  in  efiect  it  was  only 
saying,  that  during  the  time  the  first  captain  was  on  board,  the  plaintiff  was 
to  act  in  subordination  to  him  as  second  in  command.  Then  taking  him  to 
be  well  appointed  by  those  who  had  a  competent  authority,  and  to  have  been 
second  ca|ftain  whether  the  principal  one  were  present  or  absent,  I  see  no  rea- 
son for  saying  that  he  is  not  entitled  to  share  as  captain  in  the  prize  within 
the  words  of  the  proclamation,  which  are  general,  comprehending  all  officers 
wmmanding  on  board  ships  at  the  time  of  the  capture. 

Lawrence,  J.  further  observed,  thdt  upon  a  review  of  the  plaintiff's  com- 
mission, it  appeared  that  the  object  of  it  was  not  so  much  to  Umit  his  ordin- 
ary authority  in  the  ship  during  the  time  Captain  Hwnter  was  on  board,  but 
rather  to  increase  the  ordinary  power  of  the  latter,  by  giving  him  authority, 
though  resident  on  shore,  to  issue  his  command  to  the  captain  commanding 
on  board. 

Postea  to  the  Plaintiff. 


Man  V.  Shiffner  and  Ellis. 

2  East,  628.    July  2, 1802. 

The  aatignae  of  a  policy  of  inaiiraDce  on  gooda,  who  becama  ancb  by  the  mdonemaat  to  him 
of  the  bill  pf  lading  of  the  goods  by  the  consignor  after  he  had  directed  his  correspondent 


to  make  the  insoranee,  takes  it  sabject  to  the  lien  of  the  correspondent  of  the  conswno 
for  his  general  balance;  and  can  only  claim,  aafaject  to  that  lien,  the  money  received  oi 
inch  policy  by  the  broker,  in  whoee<  hands  it  was  depoaitM  for  tint  porpoae  by  the  correa- 


pondent  Bat  the  broker  has  no  sab-lien  on  the  policy  for  the  general  balance  of  his  own 
accoont  with  such  correspondent,  if  he  knaw  at  (be  time  that  -the  policy  was  effected  for 
another  person. 

THIS  was  an  action  for  money  had  and  received  by  the  defendants  for 
the  plaintiff  *s  use.  Plea,  rum  astumpnt.  The  cause  was  tried  at  the  Sit- 
tings after  Michaelmas  term  1801,  before  Lord  Kenyout  C.  J.,  when  a  verdict 
was  found  for  the  piaintiflf  for  6001,  subject  to  the  following  case. 

R.  Heath,  a  planter  in  Jamaica,  for  a  valuable  cohsideration  in  money 
paid  to  him  by  one  AUen,  as  agent  to  the  plaintifi^and  X.  Parkinson,  drew  bills 
of  exchange  on  Messrs.  Atherton  and  Aitley  of  Liverpool,  the  merchants 
of  Heath,  in  favour  of  the  plaintiff  and  Parkimon,  which  Atherton  and 
Astley  refused  to  accept  (not  having  funds  in  their  hands  of  the  drawer  Heath), 
and  the  same  were  returned.  Tbe  share  of  Parkinson  in  these  bills  was  af- 
terwards paid  :  and  on  the  18th  Jvly  1800,  Heath  shipped  in  Jamaica  on  board 
the  Hero  Captain  Idghtioood  for  Liverpool  25  tierces  of  sugar,  to  be  deliver- 
ed to  the  order  of  the  shipper,  for  which  Captain  lAghtfoot  signed  a  bill  of 
lading,  and  upon  which  biU  of  lading,  delivered  by  Heath  to  Allen,  the  fol- 
lowing indorsements  were  made.  (1st  indorsement.)  '*  Captain  Lightfoot. 
Sir,  If  Messrs.  Atherton  and  Astley  will  engage  to  pay  the  net  proceeds 
of  the  within-mentioned  25  tierces  of  sugar  to  the  order  of  W.  Allen,  you  will 
in  that  case  deliver  them  to  the  said  Messrs.  Atherton  and  Astley ;  but  if 
they  do  not  so  engage,  &c.  you. are  then  to  deliver  the  same  to  the  order  of 
the  said  William  Mien,  who  is  entitled  and  hereby  authorised  to  recover  and 
receive  the  amount  insured  on  the  same  in  case  of  loss,  having  received  value 
for  the  same  this  19th  day  of  July  1800.  Richard  Heath.''  (2d  indorsement.) 
"  To  Captain  Lightfoot.  Sir,  If  Messrs.  Atherton  and  Astley  engage  to 
pay  the  net  proceeds  of  the  within-mentioned  25  tierces  of  sugar  to  L.  Park- 
inson or  his  order,  you  will  in  that  case  deliver  the  said  sugar  to  the  said 
Messrs.  Atherton  and  Astley,  otherwise  you  are  to  deliver  them  to  the  order 
of  the  said  L.  Parkinson;  value,  received  of  him  in  Jamaica.  (Dated)  23d 
July  1800,  (and  signed)  William  Allen.''    (3d  indorsement.)     "  I  hereby  as- 
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sign,  transfer,  and  set  over  to  Jamn  Man  pursuant  to  the  directions  of  W. 
Allen  all  the  right,  title,  property,  and  interest  vested  in  me  to  the  witliin 
bill  of  lading  and  to  the  contents,  by  virtue  of  the  above  indorsement  from  the 
said  W.  Allen  to  me.  (Dated)  18th  March  1801,  (and  signed)  L.  Parkinson." 
Allen  transmitted  the  bill  of  lading  with  the  two  ^rst  indorsements  thereon  to 
Parkinson  for  the  use  of  himself  i&nd  the  plaintiff;  and  when  Parkinson  had 
received  the  money  due  to  him  from  Heath,  he  made  the  3d  indorsement  on 
the  bill  of  lading,  and  delivered  it  to  the  plaintiflf.  Before  the  sugars  were 
shipped,  viz.  on  the  17th  of  JuTie  1800,  Heaih  wrote  a  letter  to  Messrs. 
At^ton  and  Astley,  in  which  after  noticing  his  engaging  so  many  tierces  by 
the  ships  Hero  and  Bacchus,  their  delay  in  sailing,  and  the  uncertainty  of  the 
crops,  ice.  he  directs  them  to  "  insure  by  ship  or  ships  at  and  from  Montego 
*'  Bay  a^  interest  may- appear."  In  consequence  of  this  letter  Messrs.  AtheT' 
ton  and  Astley  wrote  to  the  defendants  as  follows:  "  Messrs.  Shiffner  and 
'*  Ellis,  Liverpool,  .2d  September  1800.  Please  to  insure  lOOOZ.  on  sugars  as 
**  interest  may  appear,  valued  at  201.  per  hogshead,  on  ship  or  ships  at  and 
**  from  Jamaica  to  lAverpqol^on  account  R.  Heath.  The  Hero  and  the  Bac- 
'*  chus  are  mentioned  as  likely  to  have  most  of  the  property  on  board."  In 
pursuance  of  this  letter  the  defendants  as  agents  caused  the  insurance  to  be 
made  in  the  same  terms  as  directed,  which  policy  has  ever  since  remained  in 
'their  possession.  The  ship  Hero  sailed  from  Jamaica  in  January  1801,  and 
was  lost  on  the  12th  February  1801.  After  the  loss  the  plaintiff  being^  then 
possessed  of  the  bill  of  lading  tendered  to  the  defendants  the  premium  paid 
on  effecting  the  policy^  and  demanded  the  policy  of  them,  which  they  refused 
to  deliver.  And  aAer  he  had  discovered  that  the  underwriters  had  paid  the 
loss  to  the  defendants,  he  demanded  of  them  the  money  which  they  had  so 
received,  but  which  they  refused  to  pay.  At  the  time  the^  insurance  was  or- 
dered, and  also  when  it  was  efiected,  neath  was  the  debtor  of  Atherton  and 
Astley  as  his  merchants  and  factors  to  a  larger  amount  than  the  sum  insured  ; 
and  the  defendants,  as  the  insurance  brokers  of  Atherton  and  Astley,  were 
their  creditors  to  more  than  the  sum  recovered  upon  the  said  policy ;  which 
debts  remained  unsatisfied  :  and  the  reason  assigned  by  the  defendants  for  re- 
taining the  policy  and  the  Sum  recovered  thereon  when  the  same  were  de- 
manded by  the  plaintiff  was,  that  Atherton  and  Astley  were  creditors  of  Heath, 
and  debtors  to  the  defendants;  and  the  defendants  insisted  that  they  had  a 
lien  upon  the  policy  and  the  money  recovered  thereon  for  the  balance  due  to 
them  by  Atherton  and  Astley,  which  balance  exceeded  the  sum  recovered 
from  the  underwriters.  On  the  1st  January  1801,  Atherton  and  Astley  stop- 
ped payment.  The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiff  were  entitled  to  recover  in  this  action  ?  If  the  Court  were  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  the  verdict  to  stand,,  and  the  damages 
to  be  settled  by  arbitration  :  but  if  the  Court  should  be  of  a  different  opinion, 
then  a  verdict  to  be  entered  for  the  defendants. 

Rose,  for  the  plaintiff,  contended  that  Atherton  and  Astley  had  no  lien  on 
the  policy  against  the  plaintiff;  or  if  they  had,  they  could  not  transfer  it  to 
the  defendants.  1 .  Though  Atherton  and  Astley  e^s  factors  might  have  had 
a  lien  on  the  policy  for  their  general  balance  against  their  correspondent  ac- 
cording to  Crodin  v.  TJie  London  Assurance  Company,  1  Burr.  493-4,  yet  that 
could  only  be  while  they  had  the  policy  in  their  possession,  which  they  never  had 
in  this  case.  The  general  principle  is  not  denied  in  Drinkwater  v.  Goodmin, 
Cowp.  261,  and  was  fully  recognized  in  Kinlock  v.  Craig,  3  Term  Rep.  119. 
783«-7,  and  Hammonds  v.  BO'Ttlay{a).  2diy,  Supposing  Atherton  and  Astley 
ever  had  a  possession  of  and  lien  on  jhis  policy,  they  could  not  transfer  it  to  the 
defendants.  For  though  a  factor  may  sell  yet  he  cannot  pledge  the  goods  of 
his  principal  as  a  security  for  his  own  debt.     Paterson  v.  Tosh,  2  Sira.  1178, 

(a)  Ante,  227. 
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and  DaiMgny  v.  Dutial{a).  But  here  the  defendants  claim  to  retain  not  as 
agents  of  Atherton  and  Astley,  bat  for  their  own  debt  due  from  Atherton  and 
AMtUy.  There  is  however  no  contract  eithei^  express  or  implied  between  these 
parties,  which  can  enable  the  defendants  to  charge  the  proceeds  of  the  policy 
in  their  hands  with  their  demand  against  third  persons.  The  most,  accord- 
ing to  Green  v.  Farmery  4  Burr.  2214,  they  could  claim  to  deduct  would  be 
the  premium  paid  to  the  underwriters  upon  the  particular  policy,  which  was 
tendered  to  them.  Neither  could  the  defendants  by  any  act  of  theirs  now 
give  a  lien  to  Atherton  and  Aitley.  For  in  Stbeet  v.  Pyfn{b)  it  was  holden, 
that  one  who  once  had  a  lien  on  goods  in  his  possession,  if  he  afterwards 
parted  with  the  possession,  could  not  stop  them  in  their  transit  to  the  principal* 
nor  revest  his  lien  by  procuring  a  bill  of  lading  to  be  signed  to  his  order  by 
the  carrier.  The  only  ground  on  which  the  defendants  could  have  retained 
for  their  claim  upon  Atherton  and  Aitley  was  if  they  had  effected  the  insur- 
ance for  them  without  knowledge  of  the  principal ;  but  as  that  is  negtftived 
by  the  facts  found,  it  brings  it  precisely  within  the  case  of  Maanss  v.  Hen- 
dersoTiy  lb.  335,  which  negatives  the  broker's  lien  against  the  principal  in 
such  a  case  for  the  debt  of  the  factor,  by  whom  the  order  for  insurance  was 
given. 

Park,  contra,  admitting  the  general  principles  laid  down  in  the  cases  cited, 
distinguished  this  from  Maanss  v.  Henderson^  because  there  Jentdns  the  factor 
or  middleman  claimed  no  lien  on  the  policy  as  against  the  principal :  and 
here  the  lien  is  claimed  not  merely  for  the  defendant's  demand  against 
Atherfon  and  Astley  per  «e,  biit  for  Atherton  /and  Astley^s  demand  qgainst 
Heath  the  original  consignor.  And  here  the  possession  of  the  defendants*  is 
to  all  intents  and  purposes  the  possession  of  Atherton.  and  Astley^  whose  ser- 
vants they  were,  and  under  whose  immediate  orders  they  acted  in  effecting 
the  insurance.  A  man  may  have  a  virtual  possession  through  the  agency  of 
another.  If  the  goods  had  arrived  at  Liverpool^  and  the  warehouses  of 
Atherton  and  Astley  being  too  full  to  receive  them,  they  had  employed  the 
diefendants  as  their  brokers  to  keep  the  goods  for  them,  the  legal  possession 
would  still  have  remained  in  the  factors,  as  between  them  and  their  principal ; 
though  the  brokers  might  have  acquired  a  sub-lien  for  the  amount  of  the 
warehouse  rent.  Many  cases  of  lien  have  been  established  by  the  party's 
putting  his  mark  on  the  goods  while  in  the  actual  possession  of  a  third  per- 
son, as  in  Ellis  v.  Hunt^  5  Term  Rep.  464.  In  that  view  even  the  case  cited 
of  Danbigny  v.  Duval,  5  Term  Rep.  606,  is  in  favour  of  the  defendants ;  for 
there  the  possession  of  the  pawnee  was  holden  so  much  the  same  as  that  of 
the  factor,  that  the  principal  could  only  recover  the  goods  from  such  pawnee 
by  proving  a  tender  to  the  factor  of  what  was  due  to  him.  Then  if  the  fac- 
tors had  a  lien  on  the  policy  In  the  hands  of  their  brokers  for  the  amount  of 
their  general  balance  as  against  the  original  consignor,  the  latter  could  not 
vary  that  lien  by  afterwards  consigning  the  goods  to  the  plaintiff ;  and  the 
money  received  by  the  defendants  upon  such  policy  must  be  subject  to  the 
same  lien  as  the  policy  itself.  It  is  money  had  and  received  to  the  use  of 
the  persons  conscientiously  entitled  to  \U  And  this  being  an  equitable  action, 
the  plaintiff  can  only  recover  according  to  conscience  and  good  faith((;).  The 
law  creates  the  lien  of  the  factors,  and,  if  the  plaintiff  as  consignee  of  the 
goods  will  avail  himself  of  their  act  in  effecting  the  policy,  he  must  do  it 

(a)  6  Term  Rep.  606.  Bot  Lord  E$nyon,  C.  J.  there  thooght  that  the  pnocipal  was 
bound  to  tender  to  the  pavmee  the  aam  dae  from  himself  to  the  factor.  The  other  judges 
thought  it  safficient  if  such  tender  wero  made  to  the  factor. 

{b)  Ante,  1  vol.  4. 

(e)  This  argument  was  addressed  to  a  doubt  thrown  out  at  first  by  th6  Court  as  to  whether 
the  defendants  could  set  up  any  claim  by  Atherton  and  AtUey  against  the  original  consignor 
to  whose  use  the  money  had  not  been  received  by  them,  as  before  the  payment  by  the  uiMer- 
writers  the  plaintiff  had  become  entitled  to  the  goods  insured. 
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subject  to  their  claims  in  respect  of  suck  act  done.  The  validity  of  the  fac- 
tor*d  lien  on  the  policy,  notwithstanding  a  subsequent  alteration  in  the  con^ 
signment  of  'the  goods,  is  in  terms  admitted  by  Lord  Mansfield  in  delivering 
the  judgment  of  the  Court  in  Godin  v.  The  hdndon  Assurance  Company^  1 
Burr.  493,  where  he  puts  the  very  case  in  question. 

Rosey  in  reply,  observed  that  At?ierton  and  Astley  never  could  be  said  to 
have  had  even  an  eouitable  claim  on  the  policy ;  for  the  coYisi^nment  of  the 
goods  was  only  maae  to  them  conditumaUyy  m  case  they  undertook  to  pay 
over  the  net  proceeds,  which  they  had  not  done.  That  at  most  they  could 
only  have  the  same  lien  on  the  policy  as  they  would  have  had  on  the  goods 
insured  if  they  had  arrived  ;  and  therefore,  as  the  property  in  the  net  pro- 
ceeds was  anticipated,  nothing  could  be  retained  but  the  amount  of  the  pre- 
mium paid  for  effecting  it. 

Curia  adv.  vult. 

Lord  Ellbnboroxtgh,  C.  J.  now  delivered  the  judgment  of  the  Court(a)  in 
favour  of  the  defendants.  Their  opinion,  he  observed,  Was  not  founded  on 
any  right  which  the  defendant  had  to  retain-  the  policy  from  the  plaintiff  on 
the  ground  of  having  a  lien  on  it  to  satisfy  their  claim  on  Atherton  and  Ast- 
ley'; but  considering  them  as  the  servants  of  Atherton  and  Astley j  who  were 
entitled  to  hold  the  policy  as  against  the  plaintiff  who  claimed  from  Heath 
the  consignor  until  tneir  claim  on  Heath  was  satisfied  on  the  score  of  their 
general  balance.  The  case,  he  added,  bad  been  obscured  by  bringing  forward 
the  defendants*  lien  instead  of  ^hat  of  Atherton  and  Astley ^  in  whose  hands 
the  policy  was  to  be  considered  as  in  efiect  remaining.  Then  as  the  plaintiff 
could  only  have  recovered  the  policy  out  of  the  hands  of  Atherton  and  Ast- 
ley  J  by  satisfying  their  lien,  so  the  same  lien  attached  on  the  proceeds  of  that 
policy  recovered  from  the  underwriters  ;  and  as  that  lien  exceeded  the  plain- 
tiff's demand,  the  defendants  as  servants  of  Atherton  and  Astley  were  en- 
titled to  retain  the  whole  in  this  action. 

Postea  to  the  Defendants(^). 


Kenebel  v.  Scraflon  and  OtheriS. 

2  East,  6S0.     Jnly  8,  1802. 

A.  by  will  provided  an  annuity  for  i7.,^with  whom  he  cohabited,  and  directed  his  tmiteeond 
executor  oat  of  his  real  estate  in  ease  he  thoutd  have  any  child  or  children  by  £.,  to  raiae 
80001.  to  t>e  paid  to  and  amongBt  bis  eaid  children ^  and  devised  the  remainder  of  his  es- 
tate over  to  several  of  bis  relatives:  afterwarda  he  manied  .0.  and  had  several  children  by 
bar :  held  that  aacb  sabseqnent  marriage  and  birtha  did  not  revoke  his  will,  the  objects 
having  been  therein  contemplated  and  provided  for.  i^u.  Whether  sach  implied  revoca* 
tions  may  be  rebatted  by  evidence  of  parol  declorations  of  the  testator  made  after  the 
events  that  he  meant  his  will  to  stand  ?    ' 

THIS  was  an  issue  directed  by  the  Court  of  Chancery  to  try  whether  the 
real  estates  of  James  Bradshaw  Pierson  were  well  devised  by  his  will  dated 
28th  Jan,  1795.  On  the  trial  before  Lord  Kenyon,  J.  at  the  Sittings  after 
last  Trinity  term,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  on  the  above  question. 

/.  B,  Pierson  by  will  duly  executed  and  attested,  dated  28th  January 
1795,  after  directing  payment  of  his  debts,  devised  as  follows  :  "  As  to  all  my 
freehold,  copyhold,  real  and  personal  estates  of  which  I  am  possessed  or 
entitled  to  at  the  time  of  my  decease,  my  copyhold  estate  in  the  manor  of 
Kennmgton  having  been  by  me  surrendered,  or  intended  so  to  be,  to  the 
use  of  this  my  will,  I  give,  devise  and  bequeath  the  same  to  M.  Scrafton,  to 

(a)  Grose*  J.  was  absent,  being  indiapoaad. 

(6)  Tide  Delany  v.  SUMart,  1  Term  Rep.  26,  and  Hibbert  v.  CarUr,  ib,  747. 
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have. and  to  hold  the  same  real  and  personal  estates,  &c.  to  the  said  M* 
S,  his  heirs  &e.  upon  die  several  uses,  •  trusts,  &c.  hereinafter  mentioned, 
(viz.)  I  give  all  my  personal  estate  whatsoever,  and  wheresoever,  &c.  to  my 
dearly  heloyed  Mary  Ann  Simpson^  one  of  .the  daughters  of  /.  Simpion,  &c. 
for. her  sole  use  and  benefit  for  ever;  and  I  will  that  out  of  the  rents,  &c.  of 
mv  said  freehold  and  copyhold  estates  or  by  mortgage,  dec.  my  said  trustee 
M.  S.  shall  pay  unto  the  said  M.  A,  Simpson  an  annuity  of  150Z.  for  her 
life.  And  in  case  I  shall  have  any  child  or  children  by  her  who  shall  be  Liv- 
ing at  my  decease,  then  I  order  that  my  said  trustee  out  of  the  rents  and 
profits  of  my  said  freehold  and  copyhold  estates,  or  by  mortgage,  &c.  to  pay 
for  the  maintenance  and  education  of  each  such  child  601.  until  their  respec- 
tive age  or  ages  of  21  years ;  and  on  that  event  happening,  I  order  my  said 
trustee  to  levy  and  raise  3000Z.,  and  pay  the  same  unto  and  amongst  my  said 
children  by  AT.  A.  Simpson^  share  and  share  alike ;  and  if  but  one  such  child, 
the  whole  of  the  said  S^OOZ.  to  be  paid  to  such  surviving  or  only  child,  his 
exe<iutors,  &c.  And  as  to  all  and  singular  my  said  freehold  and  copyhold 
estates,  dec.  (subject  to  the  annuities  and  payments  aforesaid,  and  also  subject 
to  the  legacy  of  lOOl.  hereinafter  mentioned)  I  give,  devise  and  bequeath  the 
same  to  the  use  of  ray  father  /.  B.  Pierson,  my  half  brother  by  blood  F.  Pier^ 
son,  my  half  brother  by  blood  A^  Pierson,  and  my  half  sister  by  blood  W. 
Pierson,  dieir  several  and  respective  heirs,  dec.  in  equal  shares,  to  have  and 
to  hold  the  same  to  them  and  their  heirs,  &c.  for  ever  as  tenants  in  common 
and  not  as  joint  tenants.  I  give  and  bequeath  to  my  said  trustee  and  execu- 
tor M.  S.  the  said  100/.,  dec.  (Then  follows  a  power  to  him  to  retam  for  his 
charges  in  executing  the  trusts,  ^X'..  of  the  will.)  And  as  to  all  the  rest  and 
residue  of  my  real  and.  personal  estates  not  before  specifically  devised,  I  give 
devise  and  bequeath  the  same  to  the  said  M.  S.  his  heirs,  dec.  upon  the  seve- 
ral trusts,  dec.  and  for  the  several  uses,  dec.  and  charged  a&  before  mentioned ; 
and  then  he  constituted  the  said  M.  S.  sole  executor,  dec. 

The  testator,  on  the  29th  of  August  1795,  intermarried  with  the  said  Mary 
Ann  Simpson  in  the  will  mentioned  (now  Jennings j  one  of  the  defendants). 
After  their  marriage  he  had  three  children  by  •  her,  viz*  the  defendants  ilf. 
Pierson,  W.  Pierson,  and  A.  M.  Pierson^  who  was  bom  six  months  after  the 
testator's  death,  and  since  deceased.  At  the  time  of  making  his  will,  the 
testator  had  one  male  child  living  bv  M.  A*  Simpson,  who  died  on  the  9th  of 
June  1795,  before  the  marriage.  On  the  19th  of  July  1798,  the  testator  died 
without  altering  or  expressly  revoking  his  will,  leaving  the  defendant  M.  A. 
Pierson  his  widow,  now  Jennings,  and  the  defendants  M,  Pierson  and  W. 
Pierson,  his  two  children  him  surviving ;  and  which  children,  together  with 
their  deceased  sister^  A.  M.  Pierson,  upon  her  l)irth  became  and  were  co-heir- 
esses at  law,  and  also  the  customary  hei^  of  the  said  testator  as  to  the  copy- 
hold estate  of  the  said  testator  in  the  said  manor  oi  Kennington,  in  the  will 
mentioned,  and  which  was  duly  surrendered  to  the  uses  of  the  will.  About 
five  months  before  the  testator's  death,  in  a  conversation  with  his  wife  in  the 
presence  and  hearing. of  Joseph  Simpson  her  father,  upon  her  requesting  him 
to  alter  her  maiden  name  as  it  then  stood  in  his  will  to  her  then  married  name 
of  Pierson,  the  testator  said  t^  was  not  of  any  consequence  ;  for  that  he  had 
conhilted  a  professional  gentleman,  who  told  him  that  the  will  as  it  then  stood 
was  a  good  and  sufficient  will :  and  observed /le  had  thereby  amply  provided 
for  her  and  her  children.  And  a  short  time  before  his  death,  in  another  con- 
versation in  the  presence  and  hearing  of  Edward  Young,  relative  to  the  tes- 
tator's late  solicitor's  bill  of  costs,  wherein  was  charged  five  guneas  for  making 
his  will,  he  the  testator  observed  that  he  thought  it  a  very  exorbitant  charge; 
for  that  he  himself  copied  the  will.  The  will  and  duplicate  thereof  are  in  the 
testator's  own  hand-writing.  The  testator  at  the  time  of  his  death  was  in- 
debted to  divers  persons  as  well  by  simple  contract  as  otherwise  to  a  very 
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considerable  amountj  and  which  debts  are  yet  dae  and  unpaid.  The  testator 
died  seised  of  no  freehold  estate,  but  was  at  the  time  of  making  his  said  will, 
and  also  at  his  decease,  seised  as  of  fee  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor  of  Kenmngton^  of  the  copyhold  estate  in  the  wiU 
mentioned,  holden  of  the  manor  of  a  considerable  annual  value.  The  testa* 
tor's  personal  property  being  small  and  very  insufficient  for  the  payment  of 
his  debts,  which  were  of  grefit  amount,  the  plaintiff,  a  creditor,  filed  his  bill 
in  the  Court  of  Chancery  on  behalf  of  himself  and  the  other  creditors  of  the 
testator  against  M.  S.  the  executor  and  the  other  parties  claiming  interest  in 
the  real  and  copyhold  estates  devised  by  the  will  under  the  disposition  there- 
by* for  the  usual  accounts  and  administration  of  the  personal  assets  towards 
discharge  of  the  testator's  debts,  and  to  have  the  deficiency  raised  by  sale  or 
mortgage  of  the  real  and  copyhold  estates  under  the  charge  made  by  the  will 
for  that  purpose.     The  case  was  argued  in  Batter  term  last 

Barrou>  for  the  plaintiff.  The  will  had  all  the  proper  requisites  of  such 
,aa  instrument  to  pass  real  estate,  and  none  of  those  things  happened  after  the 
execution  of  it,  which  the  statute  of  frauds,  29  Car.  2.  c.  3.  s.  6,  points  out  as 
the  only  means  by  which  such  a  will  shall  be  revoked.  Admiring  however, 
that  by  the  authorities  marriage  and  the  birth  of  a  child  amount  to  an  implied 
revocation  ;  still  that  can  only  be  where  there  is  nothing  to  rebut  that  impli* 
cation,  as  there  is  in  this  case.  In  Doe  v.  Lancashire^  6  Term  Rep.  49.  58, 
Lord  Kenyan  assigned  as  a  reason  why  marriage  and  the  subsequent  bifth  of 
a  child  amounts  to  a  revocation,  because  it  is  a  tacit  condition  annexed  to  the 
wiU  itself  at  the  time  of  making  it,  that  the  party  does  not  then  intend  that  it 
should  take  effect  if  there  should  be  a  total  change  in  the  situation  of  his 
family.  Under  such  circumstances  it  is  more  reasonable  to  presume  that  he 
never  meant  the  will  to  take  efiect  at  all  than  that  his  wife  and  children  should 
be  wholly  unprovided  for :  but  that  reason  cannot  apply  where  the  testator  fore- 
saw the  existence  of  these  relations  and  provided  for  them  accordingly.  Here 
are,  besides,  other  circumstances  which  very  much  outwei|;h  the  presumption 
of  an  implied  inteiUion  in  the  testator  to  revoke  ;  and  this  mtention  being  im- 
plied from  matter  of  fact  collateral  to  the  instrument  itself,  may  well  be  rebut- 
ted by  other  facts  denoting  a  contrary  intention.  As  in  Brady  v.  Cubitt{a), 
Lord  Mansfield  said  *'  that  he  was  clear  that  this  presumption,  like  all  others, 
"  might  be  rebutted  by  every  sort  of  evidence."  He  then  adverted  to  the  two 
conversations  of  the  lestator  subsequent  to  his  marriage  and  the  birth  of  chil- 
dren, in  which  he  recognized  his  will :  and  relied  on  another  circumstance, 
namely,  the  provision  for  payment  of  debts  by  charging  the  real  estate,  which 
would  be  defeated  by  setting  aside  the  will,  the  personalty  not  being  sufficient 
for  that  purpose.  The  question  will  be,  whether  natural  love  and  afiection 
for  a  wife  and  children,  or  the  justice  due  to  creditors,  be  the  more  weighty 
and  worthy  consideration.  This  circumstance  has  not  occurred  to  be  considered 
in  the  prior  cases  of  implied  revocations  of  this  sort ;  and  though  natural  love 
and  aiiection  be  a  sufficient  consideration  in  law,  yet  at  least  it  is  voluntary, 
and  not  to  be  preferred  to  creditors  who  are  purchasers  for  a  valuable  consid- 
eration. And  here  there  is  less  reason  for  presuming  an  intention  in  the  tes- 
tator either  co-existent  with  or  subsequent  to  the  time  of  making  his  will,  that 
the  just  provision  for  his  creditors  should  be  annulled  by  the  subsequent  mar- 
riage and  birth  of  children  whom  he  had  by  the  same  instrument  provided  for. 

(a)  DoDgl.  81.  39.  la  Mr.  Jaatioe  Buller*»  note  of  his  own  opioion  in  thb  case,  which  I 
have  in  MS.  he  aaya,  **  That  parol  evidence  was  always  Bdmia«ible  to  rebot,  thoagh  never  to 
"  raise  an  eqaity.  And  so  it  was  holden  by  this  Coort  in  the  ease  mentioned  of  Ooodrigkt 
**d.  Hods^et  v  Clangfitld(\),  and  Lake  v  Lake,  That  if  the  snbseqnent  written  papers, 
"  and  the  parol  evidence  in  this  case  were  received,  which  he  thought  ibey  mast  be,  it  was 
'*  perfectly  clear  and  so  admitted,  that  there  woe  no  intention  in  the  testator  to  revok#  hk  wiU» 
"and  coneeaaently  on  the  wholeno  groand  for  the  Coart  to  imply  it." 

(1)Q.  This  is  the  case  called  Rogers  v.  Isangfield,  in  the  prmted  report 
Vol.  I.  73 
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R.  Smith,  contra.  It  is  admitted  that  a  subsequent  marriag^e  and  the  btrtb 
of  a  child  amount  in  law  to  a  revocation  of  a  prior  will,  whether  such  revoca- 
tion be.  founded  on  a  presumed  alteration  of  intention  in  the  testator,  or  on  a 
tacit  condition  amnexed  to  the  will  at  the  time  of  making  it.  as  was  said  ia 
Doey.  Lancashire^  6  Term  Rep.  58.  Two  questions  then  arise,  1,  Whether 
any  circumstances  exist  in  this  case  to  rebut  the  presumption  of  an  intention 
to  revoke  ?  2,  Whether  such  extrinsic  circumstances  as  are  mentioned  can  be 
received  in  evidence  at  all  ?  1,  The  provision  in  the  wOl  fwr  the  same  person 
who  wasF  afterwards  his  wife,  and  the  children  whom  he  might  afterwards  ac- 
cidentally have  by  her,  cannot  do  away  the  effect  of  the  tacit  condition  of  rev- 
ocation annexed  by  law  to  his  subsequent  niarhage,  and  the  birth  of  a  legiti- 
mate child ;  because  at  the  time  of  making  the  will  he  did  not  contemplate 
the  objects  in  the  legal  relation  in  which  they  afterwards  stood  to  him.  Voet 
Pandect,  lib.  28.  tit.  2.  s.  2.  Suppose  one  by  will  made  immediate  provision 
for  several,  at  that  time  most  nearly  connected  with  him,  and  by  a  remote  limi- 
tation also  provided  for  a  feme  and  svch  children  as  she  might  have,  and  he 
afterwards  inarried  her ;  the  possibility  of  6»ch  provision  would  not  satisfy  the 
presumption  or  tacit  condition  of  law,  that  his  will  should  be  revoked.  Be- 
sides, it  is  clear  that  the  children  intended  by  him  in  his  will  were  natural 
children,  and  the  law  will  not  take  cognizance  of  those  as  of  legitimate  chil- 
dren. Bdstards  are  excluded  frcwn  succession.  The'  law  will  not  raise  an 
use  in  favour  of  them  under  a  covenant  to  stand  seised  to  uses(a).  Courts  of 
eauity  proceeding  on  the  same  distinction,  will  supply  the  want  of  a  surrender 
of  a  copyhold  to  make  good  a  defective  will  or  conveyance  in  favour  of  a  le- 
gitimate, but  not  of  a  natural  child (&).  So  a  child  born  bef(H«  marriage  war 
holden,  Cttrtwright  v.  Vawdry,  5  Ves.  Jon.  530,  not  entitled  to  share  with 
other  children  born  after  the  marriage  of  the  same  parents,  under  a  devise  to 
children  generally*  Next,  the  charge  on  the  real  estate  for  payment  of  debts 
can  make  no  difference  :  for  the  question  is  not,  what  the  testator  intended  or 
ou^ht  to  have  intended,  or  what  hardship  or  injustice  may  accidentally  be 
worked  in  a  particular  case;  but  the  revocation  is  a  consequence  of  law/ope- 
rating  upon  the  events  which  have  happened  ;  upon  the  presumption  that  no 
man  would  leave  his  wife  and  children  without  provision.  But  considering- 
the  revocation  on  the  ground  of  intention^  the  inclination  to  provide  for  credi- 
tors is  not  so  strong  as  for  children.  Besides,  it  does  not  follow  that  though 
a  man  intended  to  revoke  his  will,  he  thereby  determined  not  to  pay  his  debts  ; 
for  he  might  intend  to  do  that  in  his  lifetime,  or  by  another  will.  At  any 
rtte,  this  would  only  apply  to  simple  contract  creditors,  who  may  be  considered 
as  guilty  of  laches  in  not  recovering  their  debts,  ar  cfettinq^  security  for  them. 
He  also  adverted  to  the  evidence  of  intent,  to  be  collected  from  the  particular 
declarations,  on  which  be  commented  ;  and  observed,  that  it  might  be  as  well 
contended  to  be  sufficient  if  the  testator  hiad  left  a  written  paper  unattested, 
expressing*  that  he  had  originally  made  his  will,  without  adverting  to  his  sub- 
sequent marriage,  &c.  which  would  revoke  it;  but  that  having  found  that  the 
provisions  contained  in  it  were  equally  convenient  to  his  then  altered  slate,  he 
thereby  declared  that  his  will  should  be  revived  as  applicable  to  such  state. 
But  that  would  directly  militate  asrainst  the  letter  of  the  statute  of  frauds  and 
the  received  construction  of  it.  2dly,  This  being  the  case  of  a  revocation  by 
presumption  of  law  cannot  be  rebutted  by  evidence  of  a  particular  intent  that 
the  will  should  stand.  Many  cases  of  implied  revocations  must  happen,  which 
cannot  go  upon  the  ground  of  a  subsequent  intention  in  the  testator  to  re- 
voke ;.  as  wnere  the  pregnancy  of  the  wife  is  unknown  to  the  husband  before 

(a)  fVonOey's  eaw,  Dj.  874.    1  Ander.  79,  S.  C.  and  other  cases collteied  by  Mr.  Har* 
grtnt  to  a  note  to  Co.  LHt  12S.  a. 
(6)  Furmikm'  ▼.  RoUMon^  \  Eq.  Caa.  Abr.  122»  recognizad  in  Tu4»r  v.  ^f  n#oa,  2  Vea. 
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bis  death  :  or  if  known,  and  the  intention  to  revoke  then  attaching,  and  con* 
tinuing  to  his  death,  the  will  could  not  be  set  up  again  by  a  miscarriage  subse- 
quent to  the  husband's  death.  These  implied  revocations  then  can  only  stand 
consistently  with  the  statute  of  frauds,  on  the  ground  stated  in  Doe  v.  Lanca* 
shire^  namely,  of  a  tacit  condition  annexed  to  the  will  at  the  time  of  its  executiont 
and  not  on  the  presumption  of  a  subsequent  intention  to  revoke,  which  might 
with  more  reason  be  rebutted  by  evidence  of  a  contrary  intention.  Putting  the 
doctrine  of  such  implied  ce vocations  on  the  ground  of  such  tacit  condition  pre* 
eumed  by  law  gets  rid  of  much  of  the  difficulty  arising  upon  the  statute  of  frauds; 
because  the  facts  of  marriage  and  the  birih  of  a  child  being  notorious,  cannot  be 
fabricated  by  means  of  frauds  and  peijuries^  which  the  statute  meant  to  guard 
against :  but  all  these  mischiefs  will  be  let  in  again  if  recourse  can  be  had  to 
evidence  of  declarations  in  order  to  rebut  the  legal  presumption.  The  mere 
existence'  of  the  will  does  not  aid  the  presumption  arising  from  such  conver- 
sations; otherwise  it  would  be  evidence  of  a  re-publication,  whichitisnot(a); 
though  that  would  be  a  less  dangerous  innovation  on  the  principle  of  the  stat- 
ute of  frauds.  In  several  cases  the  opinions  have  fluctuated  whether  parol 
evidence  may  be  admitted  to  rebut  an  implied  revocation ;  Lord  C.  J«  Eyre  in 
GoodtitU  V.  Otway^  2  H.  Blac.  522,  thought  they  might :  but  Lord  Alvonley^ 
when  Master  of  the  Rolls,  thought  otherwise  in  Gibbons  v.  Catt9i/,4  Ves.  jun. 
818,  and  so  did  the  Lord  Chancellor  in  this  very  cause,  5  Ves.  jun,  864.  It 
is  true,  that  in  the  report  of  Lugg  v.  Lugg  in  Lord  Eaymond^  1  Ld.  Ray. 
441,  such  evidence  is  said  to  be  admissible,  but  no  notice  is  ^ken  of  that  in 
the  report  of  the  same  case  in  Salkeld,  $92.  And  at  any  rate,  it  was  extra- 
judicial ;  for  the  will  was  ultimately  revoked.  The  only  express  authority, 
therefore,  for  the  reception  of  such  evidence,  is  that  of  Brady  v;  CubiU,  DougL 
31,  which  has  been  since  questioned  in  the  instances  before  mentioned  i  and 
there  was  another  decisive  ground  for  that  determination,  independent  of  the 
admissibility  of  this  sort  of  evidence,  namely,  that  the  will,  if  revoked,  was 
eet  up  again  by  the  subsequent  codicil  properly  executed,  which  referred  to  iL 

Barr^w^  in  reply,  urged  that  either  the  case  was  altogether  within  or  beside 
the  statute  of  frauds :  if  within  it,  the  will  must  stand  good,  not  being  revoked 
by  any  of  the  meana  therein  pointed  out.  If  beside  it,  and  implied.revocationa 
were  to  be  admitted  upon  evidence  of  facts  dehors  the  will,  by  the  same  rule 
counter  evidence  was  admissible  to  rebut  such  implication.  That  this  had 
been  expressly  decided  in  some  cases,  and  never  judicially  determined,  other* 
wise.  That  here  the  children  being  legitimate,  it  was  unnecessary  to  enter 
into  any  legal  reasoning  iipon  the  difference  between  those  and  illegitimate 
children ;  and  that  in  Brady  v.  Cubiit  Lord  Mar^field  put  this  very  case  of  a 
provision  by  will  for  children  when  he  should  have  any^  and  concluded,  that  a 
subsequent  marriage  and  birth  of  children  would  not  be  a  revocation  of  such 
a  will. 

Curia  advisare  vult. 

Lord  Ellenborottgh,  C.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  case,  and  the  6th  section  of  the  statute  of  frauds  (29  Car.  2, 
c.  3,)  which  enacts,  that  **  no  devise  in  writing  of  lands,  &c.  nor  any  clause 
*'  thereof,  shall  at  any  time  after,  &c.  be  revocable  otherwise  than  by^  some 
**  other  will  or  codicil  in  writing,  or  other  writing  declaring  the  same,  or  by 
"  burning,  cancelling,  tearing,  or  obliterating  the  same  by  the  testator  bimselA 
**  or  in  his  presence,  and  by  his  directions  and  consent,"  k^, — He  proceeded 
thus : 

The  difficulty  of  reconciling  the  doctrine  of  implied  or  presumptive  revoca- 
tions of  a  will  of  lands  with  the  express  provisions  of  that  section  was.  origin- 

(a)  He  referred  to  Atherley  and  Virnon  and  the  caaes  there  cited  (Com.  Rep.  881,  and* 
other  books)  as  eitabliahing  this  against  Hail  v.  Dunch,  1  Vera.  829,  and  other  otses  wbaio 
parol  declarations  were  received  as  evideaot  of  repablication. 
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ally  very  conriderable.  This  point,  however,  namely,  that 'such  reTocations 
are  not  excluded  by  the  statute  of  frauds,  has  been  considered  as  settled  ever 
since  the  case  of  Christopher  v.  Christopher,  in  the  Exchequer  in  1771 ;  by 
which  revocations  of  wills,  (implied  not  only  from  contradictory  acts  inconsist- 
ent with  the  existence  of  the  will  and  its  operation  anon  the  property  devised, 
as  feoffments  made,  or  recoveries  suffered,  of  the  lands  devised,  though  to  the 
same  uses  as  before;  and  bargain  and  sale,  though  without  enrollment,)  have 
been  sustained  :  but  revocations  have  been  also  holden  to  be  necessarily  im- 
plied or  presumed  from  so  material  a  change  in  the  circumstances  of  the  tea* 
tatpr  as  is  occasioned  by  subsequent  marriage  and  the  birth  of  a, child.  The 
doctrine  of  implied  revocations,  originally  borrowed  from  the  civil  law,  and 
applied  to  bequests  of  personal  estate,  (as  in  the  case  of  Overbury  v.  Over* 
bury,  2  Show.  242,  and  Lugg  y.Lugg,  1  Lord  Kaym.  441,  and  Salk.  692,) 
has  been  since  denied  in  some  degree  by  the  Court  of  Common  Pleas  in  Dri* 
ver  V.  Standring,  2  Wils.  90,  and  much  doubled  by  Lord  Hardtoicke  -in  Par* 
sons  V.  Lanoe,  1  Yes.  191,  in  its  application  to  devises  of  land.  '  That  it  is 
however  applicable  to  devises  of  land  has  been  so  solemnly  settled  upon  ar- 
gument in  the  case  already  mentioned  of  Christopher  v.  Christophernn  the 
Exchequer  in  1771,  and  has  since  so  frequently  recognized  in  different  courts 
at  various  times ;  as  for  instance,  at  the  Cockpit  in  ^agg  v.  Sfone  in  1773  j 
in  the  King*s  Bench,  in  the  cases  of  Brady  v.  Cubitt^  Dougl.  31,  and  of  Doe 
V.  Lancashirey  6  Term  Rep.  ^9. ;  and  upon  many  other  occasions ;  that  it  must 
now  be  considered  as  a  general  proposition  of  law,  that  marriage  and  the  birth 
of  a  child,  without  provision  mtMsfor  the  objects  d^  these  relations,  of  them- 
selves operate  a  revocation  of  a  will  of  lands.  The  doctrine  of  implied  or 
presumptive  revocations  seems  to  stand  upon  a  better  foundation  of  reason  as 
It  is  put  by  Lord  Kenyon  in  Doe  v.  Lancashire,  5  Term  Rep.  58,  namely,  as 
being  '*  a  tacit  condition  annexed  to  the  will  when  made,  that  it  should  not 
**  take  effect  if  there  should  be  a  total  change  in  the  situation  of  the  testator's 
"&mily  ;**  than  on  the  mund  of  any  presumed  alteration  of  intention ;  which 
alteration  of  intention,  should  seem  in  legal  reasoninguot  very  material,  unless 
it  be  considered  as  sufficient  to  found  a  presumption  in  fact,  that  an  actual  revoca- 
tion has  followed  thereupon.  But  upon  whatever  grounds  this  rule  of  revocation 
may  be  supposed  to  stand,  it  is  on  all  hands  allowed  to  apply,  (and  upon 
this  subject  particularly  after  what  was  said  by  Lord  Mansfield  in  Brady  v. 
Ctt^r,  Dougl.  39,)  only  in  cases  where  the  wifeand  children,  the  new  objects 
of  duty,  are  wholly  unprovided- for,  and  where  there  is  an  entire  disposition 
of  the  whole  estate  to  their  exclusion  and  prejudice.  This  however  cannot  be 
said  to  be  the  case  where  the  same  persons,  who  after  the  making  of  the  will 
stand  in  the  legal  relation  of  wife  and  children,  were  before  specifically  con- 
templated and  provided  for  by  the  testator,  though  under  a  difierent  character 
and  denomination.  There  is  not,  therefore,  in  this  case  that  total  change  in 
the  situation  of  the  family,  and  that  total  destitution  of  provision  for  those 
who  ought  to  be  oUects  of  the  testator^s  care  and  pxt>tect]on  (although  the 
provision  be  m^de  for  them  under  a  different  character),  which  can  vacate 
the  will  01)  the  ground  of  a  supposed  tacit  condition  that  it  should  be  void 
upon  a  total  change  in  the  situation  of  the  testator's  family,  and  a  total  want 
of  provision  for  the  family  so  newly  circumstanced ;  or  upon  the  ground  of  a 
presumed  intention  to  revoke,  according  to  any  rules  of  law  hitherto  recog- 
nised on  this  subject.  Indeed,  it  is  not  very  easy  to  comprehend  the  legal 
effect  of  an  intention  to  revoke,  unless  manifested  and  carried  into  execution 
by  some  act  in  pais.  It  is  certainly  tnie,  that  the  law  is  not  as  favourable  to 
bastards  not  in  esse,  as  it  is  to  legitimate  children.  "  In  a  variety  of  cases  it 
will  not  raise  an  use  in  their  favour,  in  consideration  of  blood,  upon  a  cove- 
nant to  stand  seised  to  uses :  nor  will  the  want  of  a  surrender  of  copyhold  to 
the  use  of  a  will  be  supplied  in  favour  of  a  natund  child :  nor  can  such  child 
properly  take  by  the  description  of  issue.     And  in   other  cases  also  from  un- 
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ceFtainty  in  the  terms  of  discription  of  and  leferoDce  to  its  parents^  a  bastard 
is  prevented  from  taking  at  all.  As  however  in  this  case  the  children  were» 
at  the  time  when  the  will  speaks,  tiz.  at  the  death  of  the  testator,  born  and 
legitimate,  no  question  of  defective  description^  arising  out  of  the  words,  '*  in 
**  cote  Ishali have  any  child  or  children  Inf^her,^^  can  be  made.  Nor  was  the 
policy  of  the  law  respecting  marriage  eventually,  contravened  in  this  case 
(upon  which  point  the  case  in  Cro.  Eliz.  510,  proceeds) ;  inasmuch  as  the 
children  who  now  claim  uu  )er  the  will  were  not  unborn  bastards,  but  bom 
and  legitimate  at  the  death  of  the  testator.  After  what  has  been  said  already, 
and  that  the  will  in  question  is  not  under  these  circumstances  vacated,  on  the 
ground  of  any  tacit  condition  annexed  to  the  will  at  the  time  of  its  making, 
nor  on  the  ground  of  any  intention  to  revoke  to  be  presumed  in  favour  6f  a 
\  wife  and  child  or  children  unprovided  for,  (the  fact  upon  which  such  presump- 
tion could  be  formed  not  existing  in  the  present  case) ;  it  becomes  unnecessary 
to  consider,  whether  the  revocation  generally  holden  to  arise  from  subsequent 
marriage  and  the  birth  of  a  child,  without  provision  made  for  the  objects  of 
these  relations,  can  be  rebutted  by  parol  declarations  in  favour  of  the  will.  It 
is  enough  to  say,  that  if  a  revocation,  which  would  othervrise  be  implied,  can 
be  so  rebutted,  it  is  so  rebutted  in  the  present  instance :  for  it  is  stated  that 
about  five  months  before  the  testator's  death  in  a  conversation  with  his 
wife  in  the  presence  and  hearing  of  Joseph  Simpson  her  father,  upon 
her  requesting  him,  (the  tesuitor,)  to  alter  her  maiden  name  as  it  then 
stood  in  his  will  to  her  then  married  name  of  Pierson,  he  said,  that  it 
was  not  of  any  consequence;  for  that  he  had  consulted  a  professional  gentle* 
man^  who  had  told  him  that  the  will  as  it  then  stood  was  a  good  and  sufficient 
Willi  and  observed  that  he  had  thereby  amply  provided  for  her  and  her  child- 
ren. Upon  the  whole,  therefore,  if  there  be  any  question  which  at  this  time 
of  day  can  be  agitated  with  efiect,  whether  implied  revocations  of  wills  of 
land  can  be  allowed  at  all  consistently  with  the  statute  of  frauds,  our  decision 
leaves  eveii  that  question  untouched ;  inasmuch  as  we  sustain  the  will  as  yet 
in  force  and  unrevoked  by  any  implication  whatsoever.  -Neither  does  our  de** 
cision  clash  with  the  doctrine  of  a  tacit  condition  annexed  to  the  will,  viz. 
that  it  should  be  void  in  tlie  event  of  a  marriage  and  children  without  pro- 
vision;  -inasmuch  as  that  condition,  viz.  of  marriage  and  of  the  birth  of 
children  unprovided  for,  has  not  taken  efiect  in  this  instance.  And  the  ques* 
tion,  how  far  implied  revocations  are  competent  to  be  rebutted  by  the  parol 
declarations  of  the  testator,  is  also  left  untouched  for  the  reason  before  given. 
Therefore,  without  impugning  any  one  decision  upon  the  subject,  and  in  con- 
formity with  them  all,  upon  whatever  various  grounds  they  may  have  pro- 
ceeded, we  feel  ourselves  warranted  in  considering  this  will,  made  in  favour 
of  those  who  at  the  time  of  the  ^testator's  death  had  become  his  wife  and 
children,  as  in  full  force  and  not  revoked  under  the  circumstances  stated  in 
this  case. 

Postea  to  the  Plaintifi*(l). 


Barclay  v.  Cousins. 

2  East,  644.     July  8,  1802. 
The  profit!  of  a  cargo  employed  in  trade  oo  the  coast  of  Africa  are  ao  uurarable  intereat. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the  27th  August,  1799, 
and  eflected  by  the  plaintiff'  as  agent  for  and  on  accouYit  of  one  Richard  Wells 

— : I ^ 

(1)  [Aa  to  the  admiaaibilitj  in  evidence  of  parol  declarations  of  the  testator,  in  order  to  re- 
but impUed  revocations  of  wOls.  See  1  Pbill.  Ecbl.  R.  838.  460.  468.  Holloway  v.  Clarkt, 
Joknttnn  t.  /oAntton.— W.] 
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on  the  ship  Jonahy  at  and  from  Barhadoea  to  the  coast  of  Africa,  during  her 
stay  and  trade  there,  and  at  and  from  thence  hack  to  her  port  or  ports  of  dis- 
charge in  the  West  Indies^  at  a  premium  of  25  guineas  percent,  with  yarious 
'returns  for  convoy^  The  policy  was  declared  to  be  on  profits  valued  at  2000Z., 
and  w&s  underwritten  by  the  defendant.  The  declaration  contained  aver- 
ments that  the  ship  sailed  upon  the  voyage  insured  with  a  cargo  of  goods 
and  merchandizes  on  board ;  and  that  the  said  Richard  Wells  was  interested 
in  the  profits  to  arise  and  be  made  from  the  sale  and  disposal  of  the  said  cargo 
of  goods  afui  merchandizes  to  the  amount  insured  ;  and  stated  a  total  loss  by 
capture.  The  defendant  pleaded  the  general  issue,  and  paid  the  premium 
into  Court.  At  the  trial  before  Lord  Kenyon  at  the  sittings  ai  Guildhall  after 
last  Trinity  term,  a  verdict  was  found  for  the  plaintiff  for  221L  6s.  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

In  February  1799,  Richard  Wells  shipped  a  cargo  of  goods  on  his  own 
account  on  board  his  own  ship  the  Jonah  at  Barbadoes,  to  be  carried  on  a  trad- 
ing voyage  to  the  coast  of  Africa,  The  invoice  value  of  the  ship  and  cai^ 
wa?  about  68801.  In  April  1799,  the  plaintiff  received  an  order  from  Mr. 
Wells  to .  insure  6000Z.  on  this  ship  and  cargo ;  in  consequence  whereof  he 
effected  ai|  insurance  to  the  amount  of  8470Z.  to  cover  the  sum  of  6000^.  or- 
dered and  the  premiams  of  insurance  thereon ;  which  insurance  was  declar- 
ed to  be  6n  the  ship  and  cargo  at  and  from.  Barbadoes  to  the  coast  of  Africa^ 
during  her  stay  and  trade  there,  and  at  and  from  thence  hack  to  her  port  or 
ports  of  discharge  in  the  West  Indies.  On  the  13th  of  August  fouowing, 
the  plaintiff  received  a  letter  from  Mr.  Wdls  directing  the  insurance  in  ques- 
tion, which  was  thereupon  accordingly  ejected.  The  said  ship  sailed  from 
Barbadoes  on  the  29th  of  March  1799,  upon  the  voyage  insured,  and  arrived 
at  Cape  Mpunt  her  port  of  discfatirge  in  Africa  on  the  2l8t  bf  July  following ; 
and  thereupon  the  agents  of  the  assured  began  to  unload  and  sell  her  cargo, 
and  with  part  of  the  produce  thereof  purchased  30  slaves  ;  and  on  the  2^h 
of  August  following,  she  was  captured  by  three  French  frigates,  but  was  af- 
terwards given  up  to  one  George  Hewitt  for  the  purpose  of  conveying  Eng' 
lish  prisoners  to  a  British  port,  and  arrived  at  Sierra  Leone  on  the  6th  of 
September,  together  with  the  said  thirty  slaves,  and  the  remainder  of  her  car- 
go, and  a  number  of  English  prisoners ;  but  was  soon  after  deserted  by  the 
said  George  Hewitt  and  part  of  her  crew ;  and  her  original  captain  refusing 
to  take  the  charge  of  her.  Captain  Gray,  the  then  acting  governor  of  that  set- 
tlement^ gave  the  command  thereof  to  one  Walter  Stott,  who  accordingly 
took  possession  thereof.  That  by  the  direction  of  the  said  Walter  Stott  the 
30  slaves  were  unshipped,  and  sent  to  Banee  Island,  where  they  were  after- 
wards sold,  and  the  remainder  of  the  cargo  was  landed  and  sold  at  Sierra 
Leone,  and  produced  the  sum  of  4Sl.  6s.  6d.  That  the  said  brig  afterwards 
departed  for  Barbadoes  with  prisoners  on  board,  where  she  arrived,  and  where 
the  Court  of  Admiralty  adjudged  to  the  said  Walter  Stott  and  the  then  crew 
of  the  said  brig  one  full  eighth  part  of  the  net  proceeds  thereof,  and  of  the 
cargo  on  board  her  at  the  time  she  was  taken  possession  of  as  aforesaid. 
The  question  for  the  opinion  of  the  Court  is,  whetner  the  plaintiff  is  entided 
to  recover. 

This  case  was  very  fully  argued  first  in  Easter  term  41  Geo.  3.  by  /.  B[ 
Warren  for  the  plaintiff,  and  Criles  for  the  defendant ;  and  again  in  the  last 
Easter  term,  by  Park^ox  the  plaintiff,  and  Adam  for  the  defendant ;  but  as 
the  principal  arguments  and  authorities  were  noticed  by  the  Court  in  their 
judgment,  which  they  took  time  to  consider  of  till  this  term,  it  is  unnecessa- 
ry to  state  them  in  another  form. 

Lawrence,  J.  (in  the  absence  of  Crrose,  J.  who  was  indisposed)  now  de- 
livered the  opinions  of  Grose  and  Le  Blanc,  Justices,  and  his  own. 

The  case  states,  that  the  insured  shipped  on  board  the  ship  Jonah  a  cargo 
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of  goods  to  be  carried  on  a  trading  ▼03rage ;  so  tbat  it  appears  that  he  had  an 
interest  in  the  profits  to  arise  from  a  cargo  which  was  liable  to  be  affected  by 
the  perils  insured  against.  And  the  quesion  is,  if  on  an  insurance  made 
on  the  profits  to  arise  from  such  cargo  the  plaintiff  can  recover?  As 
insurance  is  a  contract  of  indemnity  it  cannot  be  said  to  be  extended  beyond 
what  the  design  of  such  species  of  contract  will  embrace,  if  it  be  applied  to 
protect  men  from  those  losses  and  disadvantages,  which,  but  for  the  perils  in* 
sured  against,  the  assured  would  not  suffer :  and  in  every  maratime  adven- 
ture the  adventurer  is  liable  to  be  depi:ived  not  only  of  the  thing  immediately 
subjected  to  the  perils  insured  against,  but  also  of  the  advantages  to  arise  from 
the  arrival  of  those  things  at  their  destined  port.  If  they  do  not  arive,  his 
loss  in  such  case  is  not  metely  that  of  his  goods  or  other  things  exposed  to 
the  perils  oC  navigation,  but  of  the  benefits  which,  were  his  money  employ- 
ed in  an  undertaking  not  subject  to  the  perils,  he  mighi  obtain  without  more 
risk  than  the  capital  itself  would  be  liable  to:  and  if  when  the  capital  is  sub- 
ject to  the  risks  of  maritime  commerce  it  be  allowable  for  the  merchant  to 
protect  that  by  insuring  it,  why  may  he  not  protect  those  advantages  he  is  in 
danger  of  losmg  by  their  being  subjected  to  the  same  risks  ?  It  is  surely  not 
an  improper  encouragement  of  trade  to  provide  that  merchants  in  case  of  ad- 
verse, fortune  should  not  only  not  lose  the  principal  adventure,  but  that  that 
principal  should  not  in  consequence  of  such  bad  fortune  be  totally  unproductive  : 
and  that  men  of  small  fortunes  should  be  encouraged  to  engage  in  commerce 
by  their  having  the  means  of  preserving  their  capitals  entire,  which  would  con- 
tinually be  lessened  by  the  ordinary  expences  of  living,  if  there  were  no  means 
of  replacing  that  expenditure  in  case  the  returns  of  their  adventures  should  fail. 
Where  a  capital  is  employed  subject  to  such  risks,  in  case  of  loss  the  party  is 
a  sufferer  by  not  having  used  his  money  in  a  way,  which  might  with  a  moral 
certainty  have  made  a  return  i^ot  only  of  his  principal  but  of  profit :  and  it  is 
but  playing  with  words  to  say,  that  in  such  case  there  is  no  loss  because 
there  is  no  possession,  and  that  it  is  but  a  disappointment.  Foreign  writers 
upon  insurance,  whose  doctrines  from  the  greatest  part  of  our  law  on  this  sub-, 
ject,  certainly  do  not  treat  of  insurance  on  profits  as  a  matter  inconsistent  with 
the  true  nature  and  design  of  such  a  contract ,  and  where  it  is  spoken  of  by 
them  as  a  species  of  insurance  which  cannot  be  made,  this  latter  doctrine  will 
be  found  to  be  referable  to  the  positive  institutions  of  different  nations,  who 
have  thought  it  wise  to  prohibit  it.  Rocctis  an  Italian  jurist,  inquiring  how 
goods  that  are  lost  are  to  be  valued,  has  in  his  Notabilia  de  Assecurationibus, 
No,  3,  this  passage  "  dictingue  aut  merces  fuerunt  sestimatsB  pro  certa  quanti- 
tate  tempore  contractus  assecurationis,  et  tunc  non  sumus  in  dubia  quia  dicta 
quantitas  sestimata  solvenda  est ;  autassecuratio  fuit  facta  pro  asportandis  mer- 
cibus  salvis  Komam,  et  tunc  tBstimatiq  inspicenda  est  RonuB.  Aut  assecuratio 
fuit  facta  simpliciter,  de  solvendo  sstimationem  seu  valorem  mercium,  in  casu 
periculi,  si  navis  perierit,  &;tunc  inspici  debet  tempus  obligationis,  &prout  tunc^ 
valebant,  debet  fieri  lestimatio,  et  sic  damnvm  quod  assecuratus  palitur  in 
amissione  rei,  non  lucrum  faciendum  consideratur."  And  for  this  he 
cites  Santerna,  a  Portuguese  lawyer,  de  Assecurationibus,  pBrt  the  3d, 
nu7H.  40.  and  41,  in  which  book  there  is  a  long  disquisition  to  shew  that  in  this 
latter  case  the  profit  on  the  goods  is  not  to  be  paid,  but  only  the  value  at  the 
time  of  the  insurance.  So  that  it  seems  the  insurance  of  profits  is  so  far 
from  being  inconsistent  with  the  nature  of  insurance,  that  e  contra  Santerna 
thinks  i".  necessary  to  shew  by  argument  that  the  profit  is  not  to  be  considered 
in  all  cases ;  and  that  where  the  assurance  is  made  simpliciter,  then  lucrum 
non  spectatur.  And  Stracca,  another  Italian  lawyer,  agrees  with  Santerna 
in  his  Gloss,  No.  6.  In  France,  such  assurances  were  unlawful ;  but  that  de- 
pends according  to  Valin  on  the  ordinance  of  the  marine,  which  also  forbids 
insurance  upon  freight :  and  the  reason  given  by  Valin  for  making  those  or- 
dinances with  respect  to  the  one  and  the  other  is  the  same.     So  in  Holland  it 
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appears  from  %nArerx&oeXr!f  Qututumes  Jurit  privati^  book  4.  c.  5,  that  such 
insurances  cannot  be  legally  made  there ;  but  that  is  by  the  positive  laws  of 
that  country ;  notwithstanding  which  the  practice  has  so  generally  obtained  to 
insure  expected  profits,  as  that  in  a  case,  he  there  states,  the  majonty  of  the 
Judges  of  the  court,  where  the  question  arose,  determined  in  favour  of  the 
assured ;  and  those  who  opposed  that  decision  rested  their  opinions  on  the 
positive  laws  of  the  country,  and  not  on  such  contracts  being  contrary  to  the 
nature  of  iosurance.  In  thb  country,  there  is  no  law  forbidding  such  insur- 
ance, unless  it  could  be  shewn  that  the  insurer  had  no  interest  in  the  profits, 
or  that  from*  its  nature  it  must  be  a  mere  wager,  so  as  to  bring  the  case  within 
the  Stat.  19  Oeo.  2.  And  that  they  are  not  considered  as  contracts  inconsist- 
ent with  the  general  nature  of  insurance  is  proved  by  the  instance  put  of  an 
insurance  on  height ;  which,  as  was  very  truly  ai^ed  at  the  bar,  difiers  only 
from  the  case  now  before  us  in  the  same  degree  as  a  return  of  capital  vested 
in  shipping  differs  from  a  return  't)f  capital  vested  in  merchandize ;  and  by 
the  cases  of  Grant  and  Parkifuon^  in  Marshall,  111.  and  Park,  267.  which 
was  an  insurance  on  the  profits  of  a  cargo  of-  molasses ;  and  of  Henridaon 
and  Walker,  and  Henrickum  and  Margetson,  Mich.  1776(a).  The  authority 
of  GrofU  and  Parkinson  as  applied  to  this  case  has  been  attempted  to  be 
gotten  rid  of  by  observing  that  the  thing  insured  there  was  the  profits  of  a 
specific  cargo ;  but  in  that  respect  the  two  cases  do  not  difier :  for  this  is  an 
insurance  on  a  specific  cargo ;  and  we  have  no  ground  to  say,  that  the  profits 
of  a  cargo  to  be  exchanged  in  the  African  trade,  from  which  exchange  the 
profits  will  arise,  are  not,  to  use  the  expression  of  Lord  Mansfidd  in  Grant 
and  Parkinson,  pretty  certain ;  admitting  for  the  sake  of  the  argument,  which 
it  is  not  necessary  for  us  now  to  determine,  that  in  some  mercantile  adventures 
there  may  be  so  much  uncertainty  as  to  the  profits,  as  to  make  it  not  possible 
to  insure  them  without  the  policy  being  a  wagering  contract.  This,  however, 
we  cannot  presume  of  the  returns  to  be  made  from  an  adventure  undertaken 
according  to  a  long  established  course  of  trade  like  that  in  question,  in  which 
numbers  have  been  engaged  to  great  advantage  for  a  continued  succession  of 
years.     It  has  been  objected  to  this  sort  of  insurance,  that  the  subject  having 

(a)  Mr.  Jaitice  Lawrence  read  fhe  foUowing  note  of  that  eaae  at  the  time. 

Henrickeoa  v.  MargeUon — ant\  the  aame  agaiost  Walker,  Thetm  were  two  actions  on 
the  aame  policy  against  two  difierent  nnderwriiera.  It  was  a  polic?  of  inaurance  at  and 
from  Bourdeaux  to  Hamburgh,  6n  imaginary  prqfiL  The  declaration  stated  the  policy 
14th  December,  1776,  on  the  ship  Tkomat  of  Bremen,  on  indigo  valoed  at  9600/.  onder 
which  policy  was  a  inemorandnnn,  viz.  the  following  is  on  imaginary  profit  at  8  1-2  per 
cent,  and  in  case  of  loss  to  pay  withoot  farther  proof  of  interest  than  this  policy.  The  plain- 
tiff averred,  that  the  ship  was  not  a  ship  belongio},  to  bis  Majesty  or  any  of  his  subjects  ; 
and  that  the  imaginary  profit  mentioned  in  the  said  memorundam  was  and  is  understood 
and  meant  to  be  the  profit  which  tfie  eaid  car  go  of  in  Hgo  would  produce  upon  the  safe  tiere^ 
of  at  Hamburgh,  ijf  the  tame  should  arrive  there  in  safety.  That  the  defendant  became 
an  aasnrer  of  206/.  on  the  said  imaginary  profit ;  that  the  cargo  of  indigo  was  on  board  to 
the  Talae  insared  ;  and  thcU  the  plaintiff  was  interested  in  the  cargo  cf  indigo  and  /At 
imaginary  profit  thereof;  and  (hat  the  ship  and  cargo  Were  on  the  Voyage  lost  by  perils  of 
the  sea  ;  and  the  cargo  and  all  profit  thereof  wholly  lost  to  the  plaintin. 

The  caase  was  tried  at  the  Sittings  after  Trinity  term  1776  at  Guildhall,  before  Lord 
Mansfield,  when  a  verdict  was  foond  for  the  plaintiff. 

in  Michaelmas  term  1776,  a  motion  was  made  for  a  new  trial.  It  appeared  by  the  report, 
that  the  ship  was  totally  lost  oflf  Scilly  ;  but  that  all  the  cargo  eicept  one  barrel  of  indigo 
was  saved  and  carried  to  Hamburgh  in  another  ship,  at  the  eipense  of  the  underwriters. 
And  the  question  made  on  the  motion  for  a  new  trial  was,  whether  the  ship  being  lost,  bnt 
the  cargo  carried  to  Hamburgh  in  another  ship,  the  asanrnd  could  recover  as  for  a  total  loss 
of  the  profits.  But  71u  Court  held,  that  there  ahoold  not  be  a  new  trial :  that  the  under- 
writers were  not  at  liberty  to  aend  the  cargo  to  Hamburgh  at  what  time  and  in  what  ship 
they  pleased.  Lord  Mansfield  said,  the  meaning  of  the  policy  aeems  to  be,  that  the  ship 
and  cargo  shall  arrive  at  the  destined   port,  and  ia  on  the  profit  of  that  particular  ship  and 

ror  later:  so  that  unleM 


cargo  :  but  the  market  varies,  and  itiay  depend  on  24  boors  sooner  < 

the  very  ship  and  cargo  arrive  the  profit  may  fail,  and  the  huaninee  is  lost. 


Rule  discfaaifed. 
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no  physical  existence  cannot  be  insured.  This  objection  would  holJ  against 
insuring  freight  and  bottomree  and-  respondentia  interest.  Again,  that  the 
goods  might  be  going  to  a  losing  market,  in  which  case  the  assured  Would 
gaia  by  the  loss  of  his  goods :  but  if  that  were  the  case,  it  would  be  evidence 
on  Tion  assumpsit^  as  ^t  would  prove  either  that  the  plaintiff  was  not  damnified 
as  to  profit  by  the  loss  of  the  goods ;  or^that  at  the  time  of  the  loss,  he  had 
no  interest  in  the  thing  insured(l).  It  was  further  objected,  that  there  can  be 
no  average  nor  abandonment:  but  that  objection  does  not  hold-  in  the  present 
case ;  for  if  there  be  only  a  partial  loss«  the  assured  will  only  be  liable  to  pay 
for  the  expected  profits  on  the  goods  lost,  and  there  may  be  an  abandonment  of 
the  profits  by  abandoning  the  goods  from  whence  the  profits^  are  to  arise. 
And  as  to  general  average,  there  would  be  no  difficulty  in  the  case  of  a  valued 
policy :  and  i^  the  case  of  an  open  policy  the  difficulty  would  be  no  greater 
than  in  ascertaining  the  damagea  in  case  of  loss ;  the  impossibility  of  doing 
which  in  every  case  will  not  prove  that  an  insurance  can  be  made  on  profits  in 
nocasfB.  A  considerable  time  has  elapsed  between  the  first  and  jsecond  argu- 
ment of  this  case  in  consequence  of  a  writ  of  error  in  the  Exchequer-cham- 
ber in  another  case,  the  decision  of  which  might  have  had  weight  in  favour  of 
the  defendant  had  it  been  determined  otherwise  than  it  has  been.  The 
grounds  of  that  decision  we  are  not  acquainted  with,  so  as  Ito  say.  whether 
they  will  support  this  case  ;  but  as  that  aetermination  does  not  miutate  with 
the  opinion  Mr.  J.  Grosey  Mr.  J.  Le  fflanc  and  I  have  formed,  and  I  may 
add  that  of  Lord  Kenyan  on  hearins^  the  first  argument,  we  do  not  think  it  fit 
that  we  should  longer  delay  the  judgment  of  the  Court. 

Fostea  to  the  Flaintif{][2)(3). 


Scammell  and  Others,  tr.   Wilkinson  and  Anothw. 

2  l^ait,  662.      July  8.  1802. 

Prohibition  liei  to  the  Spiritnal  Court,  if  a  sait  be  instituted  to  obtain  a  general  probate  of  the 
will  of  a  woman  made  daring  her  coverture,  though  with  her  huband 'a  consent,  and'thoo^h 
she  eurvived  him:  for  he  could  not  by  any  asaent  of  hif  enable  her  to  dispose  by  any  will 
made  during  the  coverture  of  property  which  she  might  acquire  after  hb  death,  but  only  of 
property  over  whioh  be  himself  had  a  disposing  power.  But  a  feme  eovert  ma^  make  a 
will  disposing  of  property  which  she  only  has  tn  autre  droits  as  ezeeutriz,  withoat  ter 
husband's  consent. 

THE  plaintiffs  declared  in  prohibition,  and  stated  that  the  defendants  Cath' 
erine  WUkinson  and  John  BagweU  instituted  a  suit  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury  against  Susanfia  Scammell  and  the  other 
plaintiffs,  being  next  of  kin  of  SaroA  Peareey  for  the  purpose  of  their  (the  de- 
fendants') bringing  into  and  leaving  in  the  registry  of  toe  said  Prerogative 

(1)  Vide  Hodgion  v.  Qlover,  6  East  817. 

(2)  Vide  JibM  v.  Sebor^  8  Johns.  Ca.  89.  Tom  v.  Smith,  8  Cabes  246.  Muntf&rd  v. 
Hallettt  I  Johns.  Rep.  488.  fbadick  v.  The  JVbriotcA  Marine  Ineuranee  Company,  8 
Day  108.  See  also  the  cases  referred  to  in  the  editor's  note  to  Puller  tf  al.  v.  Oliver ,  12 
East  129. 

(8)  [Profits  are  a  frequent,  and  well  settled  sulject  of  insurance  in  the  U.  Staiee  ;  and 
this  particular  species  of  insurance  partakes  not  at  all  of  the  nature  of  gaooliling,  provided  the 
assured  have  an  interest  in  the  cargo.  In  this  country,  too,  it  is  held  not  to  be  neces- 
sary to  shew  that  there  would  actually  have  been  a  profit  on  the  coods  shipped  in  order  to 
constitute  an  insurable  interest  in  profits.  jLoomif  v.  Skato,  2  Johns.  Cases,  86.  Jibbot  v. 
Sfbor,  8  do.  89.  Mumford  v.  Hallett,  1  Johns.  488.  489.  Fbtdiek  v.  JVbnncA  M,  Tne. 
Co.,  8  Day,  106.  Fatapeco  Im,  Co.  v.  Coulter,  8  Peters,  222.  Jileop  v.  Com.  tne.  Co,, 
1  Sumner,  461. 

Profits  are  generally  insured  under  valued  policies.  Lioinjgtton,  3.,  in  Muvrford  v.  Hal" 
lett,  above  cited,  says,  that  everv  such  msurance  must,  of  necessity,  be  oonaidered  as  a  val- 
ued and  not  an  open  policy. — w.l 
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Coart  the  probate  of  the  pretended  last  will  and  testament  of  the  said  S, 
Pearee  widow,  deceased,  tneretofore  granted  to  the  said  Catherine  WUkifuatt 
(theretofore  Catherine  Pearee,  spinster) ;  and  the  said  John  Bagufdl,  the  exe- 
cutors named  In  the  said  pretended  will,  under  certain  limitations  therein  set 
forth  ;  and  of  shewing  cause  why  the  same  should  not  he  revoked  and  declar- 
ed void,  and  why  a  general  probate  of  the  said  pretended  will  should  not  be 
granted  to  the  said  executors ;  alleging  as  a  ground  for  granting  such  a  gene* 
rtil  probate,  that  one  William  Sttveiis,  then  deceased,  whilst  living  made  his 
Will^  dated  the  28th  of  December  1776,  and  therein  appointed  his  sister  Sarah 
Pearee  deceased,  then  the  wife  of  Richard  Pearee,  his  sole  executrix  and  re- 
siduary legatee ;  who,  in  September  1782,  duly  proved  the  said  will  of  her 
brother ;  and  that  her  husband  Richard  Pearee  made  his  will  dated  the  23d 
of  January  1789^  and  thereby  gave  the  residue  of  his  personal  estate  to  his 
wife  ( Sarah  Pearee)  for  her  sole  use  ahd  benefit ;  and,  in  case  of  her  decease 
in  his  lifetime,  gave  the  said  residue  to  the  executors  or  administrators  of  his 
wife ;  directing  the  same  to  be  disposed  of  in  such  proportions  manner  and 
form  as  his  wife  by  her  last  will,  or  any  writing  purporting  to  be  her  last  will, 
and  executed  by  her  either  in  his  lifetime,  dr  after  his  decease,  should  give  di- 
rect or  appoint.     And  that  by  his  said  will  he  authorized  and  impowered  her 
to  make  any  such  will  for  the  purposes  aforesaid.  '  And  that  the  said  Richard 
Pearee  appointed  th^  said  Catherine  Wilkinson  (then  CeUherine  Pearee)  and 
John  Bagwell  executors  and  trustees  for  his  said  wife.     Alleging  further,  that 
on  the  said  22d  of  January  1789,  the  said  Sarah  Pearee  did,  with  the  privity 
consent  and  approbation  of  the  said  Richard  Pearee,  her  husband,  make  and 
duly  execute  ner  will  in  writing,  which  will  was  read  over  in  the  presence  of 
her  said  husband,  who  testified  his  consent  to  such  will,  and  his  approbation 
thereof,  by  subscribing  his  name  thereto  as  a  witness,  and  that  the  said  Sarah 
Pearee  d{d  theteby  dispose  of  the  rest  residue  and  remainder  of  her  estate 
whereof  she  might  be  entitled  to  at  the  time  of  her  decease,  or  over  which  she 
might  have  any  power  to  dispose^  either  hy  the  will  of  her  husband,  or  by  or 
under  the  will  of  her  late  brother  William   Stevens,  or  by  any  other  means 
whatsoever,  unto  the  said  Catherine  Pearee  (now  Wilkinson) ;  and  appointed 
her  and  John  BtLgweU  the  executors.     That  Richard  Pearee  died  on  the  28th 
bf  Fibruary  1799,  in  the  lifetime  of  the  said  Sarah  Pearee,  who  survived 
her  husband  12  hours,  and  died  Without  revoking  her  will ;  and  that  in  March 
1789,  the  said  C^dtheriiie  Wilkinson  (then  Catherine  Pearee)  and  John  Bag- 
well  proved  the  said  will  of  the  said-  Richard  Pearee;  and  that  in  the  same 
month  probate  of  the  will  of  the  said  Sarah  Pearee  was  incaotioubly  granted 
to  CiUherine  Wilkinson  (then  Pearee)  and  John  Bagwell,  with  a  limitation  to 
the  rights  and  interest  which  she  took  under  the  will  of  her  husband  :  where- 
as she  died  testate  to  all  intents  and  purposes  whatsoever,  possessed  of  and 
entitled  to  certain  property  which  could  not  be  adAninistered  under  the  limita«- 
tions  of  the  probate.     And  on  these  grounds  the  libel  prayed,  that  the  Judge 
of  the  Prerogative  Court  would  revoke  the  probate  of  the  will  of  the  said 
Sarah  Pearee,  and  grant  to  the  said  executors  a  general  probate  of  the  said 
will  without  any  limitation  whatsoever.     The  declaration  further  stated,  that 
in  answer  to  this  allegation  the  plaintiffs  pleaded,  that  Sarah  Pearee  beingamar- 
Hed  woman  could  not  make  a  will  but  by  the  authority  of  her  husband,  and  that 
her  httsband  gave  her  no  such  authority ;  for  th^t  his  assent  became  wholly 
ineffectual  by  reason  of  her  having  survived  him ;    and  that  his  attesting  her 
will  was  evidence  of  his  assent  so  far  only  as  Sarah  Pearee  had  bequeathed 
and  disposed  of  such  efiects  as  Richard  Pearee  bad  then  the  power  of  dispos- 
ing of  oy  his  own  will :  and  that  her  will  was  valid  only  as  to  such  estate 
and  effects  as  by  virtue  of  the  will  and  testament  of  her  husband  she  had  a 
power  to  dispose  of:  notwithstanding  which  answer  and  his  Majesty's  writ  of 
prohibition  the  said  Catherine  Wilkinson  and  John  Bagwell  ar^  proceeding  to 
obtain  such  general  probate,  &c. 
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To  this  declaration  tk^  defeodaDts  pleaded,  that  WiUiam  Stevens  in  the  said 
recited  libel  mentioned  made  his  will  on  the  28th  of  December  17.76,  and 
thereby  appointed  his  sister  Sarah  Paarcerthen  the  wife  of  Bichard  Pearce^ 
sole  executrix  and  residuary  legatee  as  above  alleged  :  that  Richard  Pearce 
and  Satah  Pearce  made  their  respective  wills  as  stated  in  the  libel :  and  that 
the  will  of  Sarah  Pearcfi  was  fully  understood  and  assented  to  by  her  husband 
in  every  disposition,  matter  and  thing  therein  contained ;  wherefore,  they 
prayed  judgment  and  his  Majesty's  writ  of  consultation  to  be  granted*  dec 
To  which  there  was  a  general  demurrer  and  joinder  in  demucrer. 

This  case  was  first  argued  in  Trinity  tetm  last,  by  LUtUdale  in  support  of 
the  demurrer,  and  WigUy  contra ;  again  in  Michaelmas  term  last,  by  Gibbs 
in  support  of  the  demurrer,  and  the  AitomeU'General  contra ;  and  a  third 
lime  in  the  last  term,  by  Civilians,  namely,  by  Dr.  Lawrence  in  suppoiit  of  the 
demurrer,  and  Dr.  Swabey  contra. 

The  Court  took  time  to  consider  of  their  judgment :  and  now 

Lawrbnce,  J.  (in  the  absence  of  Grose,  J.  who  was  indisposed)  delivered 
the  opinion  of  Groie.and  ie  JSZanc,  Justices,  and  his  own:  hori  EUenbor- 
ought  C  J.  having  been  engaged  as  counsel  in  the  cause  when  it  was  argued 
the  two  first  times. 

After  stating  the  pleadings  as  before  set  forth-^The  qnestion  is.  Whether 
under  the  circumstances  a  general  probate  ought  to  be  granted  of  the  will  of 
Mrs.  Pearce  ?  And  if  not.  Whether  there  ought  to  be  a  writ  of  prohibition 
directed  ip  the  Judge  of  the  Prerogative  Court  in  which  the  suit  is  pending  9 

In  this  case  property .  of  three  different  descriptions  may  be  in  <}uestion. 
Ist,  That  which  was  the  property  of  the  husband  Bichard  Pearce  propria 
jure.  2d,  That  which  passed  by  the  will  of  William  Stevens  ;  part  of  which 
may  hav^  been  reduced  into  possession  in  the  lifetime  of  Richard  Pearce. 
3dly,  Property  which  Sarah  Pearce  the  wife  may  by  possibility  have  acquired 
subsequent  to  her  husband's  death. 

Over  the  first  she  could  havd  no  power  of  disposition  but  what  might  b^ 
acquired  by  her  husband's  assent.  Over  the  second  she  had  a  power  with- 
out her  husband's  assent  to  transmit  by  will  what  was  not  reduced  into 
possession,  to  some  other,  to  whom  it  would  pass  by  right  of  representation 
to  her  brother  the  former  owner ;  but  that  which  was  reduced  into  possession 
must  pass  as  the  first  description  of  property,  which  was  the  husband's  pro- 
prioj'ure.  This  doctrine  is  to  be  found  in  otoinbume  82,  and  in  what  Lord 
Thurlow  says  in  Hodson  v.  Lloyd,  2  Brown.  €43.  Over  the  3d  description 
of  property  she  could  have  no  power  of  disposition  derived  from  her  husband; 
for  as  he  never  had  any  interest  in  it,  she  can  derive  no  power  from  him ; 
and  as  she  had  in  respect  thereof  no  representative  power  of  transmission, 
the  question  as  to  the  3d  description  must  stand  on  the  foot  of  a  will  made  by 
a  feme  covert.  As  to  whicn  Swinburne  says,  part  2d,  c.  9.  numero  5. 
*^  Though  the  wife  do  overliFC  the  hubband,  yet  t)ie  testament  jnade  during 
^'  the  marriage  is  not  good  ;  the  reason  is  yielded  before  }  because  she  was 
**  intestable  at  the  time  of  the  will  inaking.'*^  And  according  to  4  Co.  61  b. 
*'  the  law  of  England  will  not  allow  of  any  custom  that  a  feme  covert  may 
*'  make  any  devise;  for  the  presumption  that  the  law  has  that  it  will  be  n^ade 
"  by  the  constraint  of  the  bgsband."  And  if  this  reason  be  .applied  (p  testa- 
ments she  can  make  none,  unless  it  be  by  the  consent  of  the  nusband  and  to 
his  prejudice ;  in  which  case  a  restraint  cannot  be  presumed.  And  according 
to  the  case  referred  to  in  Brown  the  general  rule  is,  that  a  ferae  covert  cannot 
make  a  will  without  the  consent  of  her  husband  but  of  things  in  autre  droit; 
and  the  argument  of  one  of  the  learned  Civilians  who  assisted  us  by  the  in- 
formation he  gave,  by  which  be  would  distinguish  the  next  of  kin  from  the 
husband,  scil.  that  they  have  no  rights  but  in  cases  of  intestacy,  does  not  hold 
throughout :  for  as  to  things  in  action  the  husband  can  only  claim  as  Jh^ 
next  of  kin  does,  scil.  as  the  administrator  of  the  wife.  •  If  then  a  feme  coTert 
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cannot  make  a  will  without  her  husband's  assent,  except  of  things  she  has  as 
executrix,  and  if  the  effect  of  a  general  probate  would  in  this  case  operate  on 
goods  of  the  3d  description,  t.  «.  on  goods  acquired  after  the  husband's  death, 
such  general  probate  should  not  be  granted.  And  though,  generally  speaking, 
the  Ecclesiastical  Court  has  exclusive  jurisdiction  over  the  wills  of  all  per- 
sons dying  in  a  testable  state,  yet  where  on  the  pleadings  the  object  of  the 
Ecclesiastical  Court  must  be  ttdcen  to  be  the  establishment  of  the  will  of  a 
person  not  in  a  testable  state  at  the  time  of  the  making  it,  the  question  is  to 
DO  considered  just  as  if  she  had  continued  in  such  state  to  her  death  ;  for  the 
object  of  the  Court  is  to  give  effect  to  a  will,  which  by  the  general  rules  of 
law  can  hare  no  effect.     Formerly  where  the  will  was  not  only  of  ] 

"    '      Ian' 


but  also  of  lands,  prohibition  used  to  be  granted  quoad  the  lands.  2  Roll 
Abr.  316,  b.  10.  cut  that  is  not  so  done  now ;  as  the  probate  as  to  the  lands 
is  no  evidence  either  way,  being  a  proceeding  coram  non  judice^  Salk.  652, 
So  that  where  the  matter  is  partly  within  their  jurisdiction  and  partly  not,  a 
prohibition  may  be  granted  as  to  that  which  is  not,  if  it  will  answer  any  pur- 
pose. How  then  does  this  case  stand  ?  as  to  the  wilh  quoad  the  husband's 
efiects  and  thoee  of  WUliam  Stettem,  a  limited  probate  or  administration  cum 
scripto  artnexo  may  be  granted,  but  not  as  to  the  efiects  acquired  subsequent  to 
the  husband's  death :  and  if  the  Ecclesiastical  Court  should  grant  it,  it  will 
not  be  in  vain,  as  being  upon  the  face  of  it  a,  proceeding  toram  jumjikdice,  as 
in  the  case  of  lands,  and  therefore  the  prohibition  not  unnecessary.  And  as 
to  the  argument  that  the  Prerogative  Court  will  not  grant  probate  further 
than  they  ought  to  do,  that  would  apply  against  granting  prohibitions  in  all 
cases  before  sentence,  But  the  rule  is,  if  it  appear  by  the  libel  that  the  mat- 
ter be  no.t  within  the  jurisdiction  of  the  Spiritual  Court,  a  prohibition  Kes  after 
sentence  or  before.  And  where  the  matter  for  prohibition  appears  on  the  fiice  of 
the  Hbel,  it  need  not  be  pleaded.  Salk.  661.  In  this  case  on  the  face  of  the  pro- 
ceedings it  appears  that  the  Prerogative  Court  is  applied  to^  to  grant  a  probate 
which  will  give  to  a  will  made  by  a  woman  during  her  coverture  the  effect  of 
a  will  made  during  her  widowhood  and  discoverture.  And  it  is  not  impossi- 
ble but  that  the  Ecclesiastical  Court  may  in  this  case  grant  such  probate  :  for 
by  the  civil  law  a  feme  covert  might  makid  a  will,  and  so  she  might  by  the 
canon  law.  Lindwood  173.  But  aa  Mrs.  Pearee,  besides  what  she  could 
dispose  of  by  the  will  of  her  husband,  to  which  the  limited  probate  is  con6n- 
ed,  had  a  power  to  make  a  testament  and  appoint  an  executor  of  the  goods 
she  had  as  executrix,  to  which  that  probate  does  not  extend,  the  probate  to  be 
granted  in  this  case  may  be  more  extensive  than  what  the  plaintifis  insist  it 
should  be.  But  of  that  it  will  be  to  be  judged  by  the  proper  Court  when  such 
further  limited  probate  is  applied  for(l). 


The  KiQg  t.  The  Inhabitants  of  Kirdford. 

2Eut,659.    July  28, 1802. 

A  paridiioner  baving  ntaable  property  in  the  puriih,  bot  omitted  to  be  rated  for  the  pnrpoie 
of  makjng  bim  a  witneee  apon  a  ((nettion  of  settlement  between  two  pariibea,  it  a  compe- 
tent witnen  for  the  parish  in  which  he  ii  so  liable  to  be  rated. 

ON  an  appeal'  against  an  order  of  two  justices  for  the  removal  of  Murgarct 
the  wife  of  John  Jeale  and  her  three  children  from  the  parish  of  Kirdford^  in 
the  county  of  Susaext  to  the  parish  of  Ripley^  otherwise  Send^  in  the  county 
of  Surry;  the  respondents,  in  order  to  establish  a  settlement  of  John  Jade  in 
Ripley^  called  one  H.  Luff^  who  was  the  occupier  of  a  rateable  tenement  in 
Kirdford^  but  who  was  not  rated  in  the  last  poor-book  made  for  that  parish* 


(I)  Vide  S.  C.  8  Eiat  2<y2,  on  a  qneation  of  coiti. 
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nor  in  any  rate  made  since  the  llhhof  February  1801.  It  was  admitted,  that 
Luff  was  left  out  of  the  several  rates  for  the  express  purpose  of  qualifying 
him  to  be  a  witness  in  any  appeal  which  might  take  place  respecting  the  set- 
tlement of  Jeaie  or  his  family,  which  settlement  had  then  become  an  object  of 
litigation.  The  sessions  rejecting  the  testimony  of  Luff  as  incompetent,  and 
the  respondents  not  being  able- to  prove  their  case  in  any  other  manner  than 
by  his  testimony,  the  onkr-  was  quashed,  subject  to  the  opinion  of  this  Court, 
whether  upon  the  facts  above  stated  Lttjf  was  or  was  not  a  competent  witness. 

Rase  and  Courthope,  in  support  of  the  order  of  Sessions,  contended  that  the 
witness  Luff  was  incompetent,  on  the  ground  of  having  an  interest  in  the 
question  berore  the  Conrt ;  and  distinguished  this  case  from  that  of  JR.  v.  Pros' 
seTy  4  Term  Rep.  17,  which  was  on  a  question  of  rajting ;  where  the  appel- 
lants themselves  ol^ected  to  the  rate  because  they  were  omitted,  and  called  a 
witness  who  had  himself  rateable  property  in  the  parish^  but  was  not  rated, 
in  order  to  prove  their  own  rateabiiity.  huUer,  J.  observed,  that  though  the 
appellants  succeeded,  it  would  not  follow  that  the  witness  ought  to  be  rated  : 
and  there  too,  if  the  aroellants  thought  proper  to  waive  the  objection  to  the 
witness'^  interest,  no  otner  party  had  any  right  to  object  to  him.  But  here 
the  decision  of  the  question  involves  in  it  a  burthen  on  the  parish  as  perma- 
nent as  the  witness's  interest,  and  therefore  he  is  eventually  interested  in  the 
consequences,  as  he  may  be  put  on  the  next  rate  while  the  same  burthen  sub- 
sists. It  is  an  additional  reason  for  rejecting  the  witness's  testimony,  that  the 
parishioners,  by  whom  he  was  called,  have  intentionally  omitted  him  in  the 
rate,  in  fraud  of  the  statute  43  Eliz. ;  and  though^  iu  the  case  of  the  Sadl€r*s 
Company  v.  Jonesy  6  Mod.  166,  it  is  said  that  three  of  the  company  were  dis- 
franchised in  order  to  give  evidence ;  yet  it  is  noted  that  they  declared  upon 
the  voir  dire  that  they  had  no  assurance  of  being  received  again.  And  in 
Brown  v.  The  Corporation  of  London^  11  Mod.  225,*  Lord  Holt,  under  similar 
circumstances,  r^ected  the  witness,  beca^use  the  judgment  of  disfranchisement, 
being  erroneous  for  want  of  a  summons,  might  be  avoided.  Here  then,  no  as- 
surance by  the  parishioners  could  prevent  the  witness  from  being  put  on  the 
rate,  and  the  omission  may  be  supplied  on  appeal ;  and  here  the  interest  is 
not  destroyed,  but  merely  suspended.*  In  actions  on  the  statute  of  hue  and 
cry,  the  Legislature  fouud  it  necessary  to  make  the  hundredors  competent  wit- 
nesses, on  account  of  their  liability  to  a  future  rate. 

Garrow,  contra,  was  slopped  by  the  Court. 

Lord  Ellenborough,  C.  J,  In  order  to  disqualify  a  witness  on  the  score 
of  interest,  it  must  be  an  actual  existing  interest  at  the  time,  and  not  merely 
one  that  is  expectant.  The  rule  is  well  laid  down  in  Rex  v.  Prosser,  and  in 
other  cases,  particularly  one  mentioned  by  Mr.  Justice  Butler  in  that  case  be- 
fore Baron  Burland  at  Salisbury y'  that  a  liability  to  be  rated  is  no  objection  to 
the  competency  of  the  witness.  Here  it  was  perfectly  contingent  at  the  time 
whether  the  witness  would  be  interested  or  not :  he  might  die,  or  part  vnih. 
his  property  before  the  making  of  the  next  rate.  The  case  put  under  the 
statute  of  hue  and  cry  does  not  apply  ;  f6r  there,  in  truth,  all  the  inhabitants 
are  the  real  defendants  in  the  cause,  though  as  they  could  not  all  be  put  on 
the  record,  provision  was  made  by  the  statute  in  that  respect.  It  was  therefore 
necessary  to  have  an  express  law  for  making  onea  competent  witness  who  was 
actually  liable  as  a  party  at  the  time.  It  is  said,  that  this  is  not  like  the  case  of 
disfranchising  a  corporator  ;  but  it  is  so ;  for,  pro  tempore^  he  is  not  interested : 
and  the  ground  on  which  Lord  Holt  rejected  the  witness  in  the  case  alluded 
to,  was  because  the  judgment  of  disfranchisement  was  void  for  want  of  a  pre- 
vious summons  to  the  corporator,  and  therefore  he  had  not  been  disfranchised. 
Here  the  witness  could  not  be  rejected  on  the  mere  ground  of  an  expectant 
interest. 

Laweence,  J.  This  is  attempted  to  be  distinguished  from  the  case  of  Rez 
v.  Prosser^  because  that  was  on  a  question  of  rating  :  but  in  Rex  v.    South 
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Lynn,  5,  Term  Bep.  667,  aad  Sax  r.  Idttle  Lumley,  6  Tenn  Bep,  lOT,  whick 

were  questions  of  settlement,  the  saiae  rule  was  adopted ;  and  io  the  former 
Lord  Kenyan  said,  that  there  was  no  reason  to  depart  from  the  opinion  given 
in  Rex  v.  Prosper.  The  same  paint,  which  was  ruled  in  the  case  mentioned 
before  Mr.  Baron  Burlandi  was  also  ruled  by  Mr.  Justice  BuUer  in  a  case  of 
Deacon  ▼.  Cook,  Taunton  Spring  assizes  1789,  where  the  question  was  upooi 
the  boundaries  of  (wo  adjotamg  parishes.  He  held  tha^  a  parishioner  actually 
rated  was  not  a  competent  witness  to  extend  the  boundaries  of  his  parish,  but 
he  admitted  such  as  were  only  liable  to  be  rated- 

Le  Blanc,  J.  declared  himself  of  the  same  opinion ;  and  also  referred  to 
Lord  Kenyan's  opinion  in  Bex  v.  South  Lynn  as  in  point ;  and  that  there  was 
no  distinction  between  the  admissibility  of  such  a  witness  on  questions  of  rate 
or  questions  of  settlement.  That  by  takuig  the  witness  off  the  rate  his  im^ 
mediate  interest  was  taken  away  :  and  that  if  there  were  any  impropriety  in 
the  conduct  of  the  parish  in  that  respect,  however  it  might  go  to  the  witness's 
credit,  it.  could  not  make  him  incompetent(l).    . 

Case  remanded  to  the  Sessions 
to  be  reheard. 


Ex  parte  Sir  Robert  Mackreth,  Kt. 

2Eut,  saa.    JiUy28, 1802. 

Wbefe  the  memorial  of  an  annaity  refiitered  voder  the  statute  17  Geo.  8.  c.  26,  stated,  that 
**  the  bond,  warrant  of  attorney,  bdentore,  and  deed  poll,  (given  to  secore  the  annnitj) 
were  witnessed  by  four  peraonsi'*  that  mnst  be  taken  (o  mean  that  taek  qf  tkem  were  so 
witnessed;  and  therefore,  if  it  appear  by  the  amwer  «n  Oath  of  the  assignee  of  the  gran- 
tee, that  Uiree  of  the  instraments  were  attested  by  tiM  persons  only,  the  Conrt  on  applka- 
tion,  though  at  the  distanre  of  near  20  years,  and  after  the  principal  parties  and  witnesses 
to  the  transaction  be  dead,  will  set  aside  the  warrant  of  attorney;  the  merits  of  snoh  ob- 
jection not  depending  on  testimony  lost  by  the  delay. 

THIS  was  an  application  by  Sir  Roh^t  Mackfeth  to  set  aside  an  aunuity 
for  a  defect  under  the  stat.  17  Geo.  3,  <:.  26.  a.  1,  in  not  having  distinctly 
stated  in  the  memorial  registered  the  names  of  the  several  witnesses  to  the  seve- 
ral instruments  for  securing  the  cmnuity.  The  rule  in  form  called  upon  Mrs. 
Elizabeth  Davenport  to  shew  cause  why  the  bond,  warrant  of  attorney,  judg- 
ment and  indenture  in  the  memorial  mentioned,  should  not  be  set  aside.  The 
facts  appeared  to  be  these ;  in  April  1783  Sir  C.  F.  RatcUffe,  for  a  valuable 
consideration,  granted  ai)  annuity  of  300^  to  W.  Sampson  for  the  life  of 
Lady  Ratcliffe,  with  her  concurrence,  which  was  in  pan  secured  upon  a  sum 
of  10,000/.  3  per  cent,  reduced  stock,  in  which  she  had  a  life  interest  This 
annuity  was  assigned  by  Sampson  several  years  before  his. death,  which  was 
in  1796,  to  Eade,  and  by  Bade  to  Mr.  Davenport,  whose  widow,  the  present 
claimant,  derived  title  to  it  from  him.  Between  the  time  of  granting  the  an- 
nuity and  the  present  application,  the  grantor  and  grantee,  Mr.  Davenport, 
Mr.  Constable,  the  grantee's  attorney  who  prepared  the  deeds,  and  Mi*.  Pouh 
ell,  one  of  the  witnesses  to  the  deeds,  were  all  dead.  Sir  C  P,  Ratcliffe  hav- 
ing a  reversionarv  interest  in  part  of  the  stock  after  his  wife*s  death,  in  1795 
sold  the  same 'to  Sir  R.  Mackreth :  and  soon  after  a  suit  was  instituted  in  the 
court  of  Exchequer  by  Sir  Robert  .against  Sir  Charles  and  Lady  Ratcliffe 
and  their  trustees,  and  Mrs.  Davenport ^  in  which  it  was  decreed  (in  1797) 
that  the  surviving  trustee  should  transfer  the  prineipfeil  stock  to  Sir  Robert 
and  certain  other  persons,  in  Jtrust  for  the  several  subsisting  interests;  and  it 
was  then  agreed  between  all  the  parties,^  that  the  trustees  should  pay  over  the 

(1)  Vide  The  JOng  v.  Tlu  inhabitanU  of  EUlerby,  10  East  892,  aad  the  editor's  notm 
thereto. 
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nrrean  of  the  annuity  to  Mrs.  IknenpoTi^  and  empower  her  banker  to  receive 
the  growing  dividends  for  her  use :  and  the  annuity  was  accordingly  paid 
without  objection  till  the  year  1800*  In  1797,  it  was  agreed  between  Sir  IL 
Mackreth  and  Mrs.  Davenport j  that  she  should  release  part  of  Sir  C  F.  Rat* 
differs  estate  which  Sir  Robert  had  also  purchased,  and  on  which  she  had  a 
prior  charge  in  respect  of  the  annuity,  he  in  return  confirming  the  annuity, 
and  giving  his  own  bond  in  addition  as  a  further  security  for  it :  which  was 
accordingly  done:  and  such  further  security  was  memorialized.  In  1801, 
Sir  Robert  Mackreth  filed  a  bill  in  Chancery  against  Mrs.  Davenport  and 
others  to  enforce  a  redemption  of  the  annuity  according  to  the  terms  of  the 
securities  as  insisted  on  by  him  to  that  effect,  to  which  she  put  in  her  answer 
(alluded  to  in  part  in  the  affidavit  of  Sir  Robert  Mackreth  after  mentioned) : 
pending  which  suit  Lady  Ratdiffe  died :  and  then  the  present  appliciUion  was 
made  to  this  Court  upon  Sir  Roberts  affidavit,  stating  that  at  the  time  of 
granting  the  annuity  the  grantor  executed  a  bondj  and  a  warrant  of 
attorney  to  confess  judgment,  and  also  a  certain  ifidenture  assigning 
the^  dividends  of  the  said  lOflOOl.  stock,  and  a  deed  poll  or  letter-  of  at- 
torney, empowering  the  grantee  W.  Sampson  to  receive  such  dividends,  all 
dated  the  29th  of  April  1783.  That  ia  the  memorial  of  the  annuity  it  is 
stated,  that  **  the  said  bond,  warrant  of  attorney,  indenture,  and  deed  poll, 
**  are  witnessed  by  /.  /.  Powell  and  /.  Bowles^  R.  Pitches  and  T.  Constat 
"  ble^  of,"  &c.  That  Mrs.  Davenport  in  her  answer,  upon  oath,  put  in  to 
a  bill  filed  against  her  and^others  by  the  deponent,  admitted  that  the  said  bond, 
warrant  of  attorney,  and  indenture  were  in  her  custody ;  and  further  states  as 
follows :  "  That  the  names  of  the  subscribing  witnesses  to  the  said  bond, 
"  warrant  of  attorney,  and  indenture  are,  /.  PoweU  and  /.  Botoles"  of,  &c. 

Th^  objection  ultimately  relied  on(a)  was,  that  it  must  be  taken  on  the  face 
of  the  memorial,  that  all  ihe  four  deeds  therein  mentioned  as  given  for  secur- 
ing the  annuity,  were  witnessed  by  the  four  persons  whose  names  were  re- 
corded as  witnesses ;  whereas  it  appeared  by  the  admission  of  Mrs.  Daven- 
port herself  on  oath,  that  three  of  the  instruments  were  only  witnessed  by  two 
persons. 

(rarrow  and  East  shewed  cause  against  the  rule,  and  objected  to  the  Court's 
lending  their  aid  to  so  state  an  application,  at  the  distance  of  above  19  years, 
and  after  all  the  principal  parties  and  witnesses  were  dead.  These  considera- 
tions have  weighed  with  the  Court  in  mimy  cases  to  refuse  the  inquiry  pray*- 
ed  for  within  a  less  period ;  as  in  Pool  v.  Cabanes,  8  Term  Rep.  328,  and  Ez 
parte  Maxtodl{b).  And  though  no  precise  limitation  of  time  has  been  laid 
down  in  this  respect ;  yet  Lord  Kenyon  in  the  latter  case  hinted  a  strong 
opinion  that  all  objections  dehors  the  memorial  should  be  brought  forward 
within  six  years,  the  usual  period  of  limitation  for  personal  actions,  at  least 
without  strong  reasons  to  the  contiary.  Now  here  the  objection  is  not  ap«> 
parent  upon  the  face  of  the  '  memorial,  but  is  brought  forward  by  affidavit. 
Besides,  according  to  several  cases(c),  as  the  party  applying  might  have 
brought  forward  the  same  objection,  if  any,  in  the  suit  in  the  Exchequer  in  1795, 
and  in  the  bill  in  Chancery  in  1801,  in  both  which  tbe  validity  of  this  annuity 
was  in  question,  he  is  now  concluded,  the  matter  having  passed  in  rem  judi- 
catam.  There  is  also  an  additional  reason  for  not  hearing  any  objection  to 
the  annuity  from  the  present  applicant,  because  he  has  paid  no  consideration 
for  the  fund  out  of  which  the  annuity  is  payable,  having  purchased  the  re- 
version subject  to  this   charge.     And  therefore,  he  is  a  mere  volunteer  with- 

• 

(a)  Other  objeetbns  were  itarted,  which  with  parts  of  the  affidaviti  on  which  thej  were 
foonded,  and  the  answen  giYon  to  them  are  not  stated ,  aa  the  opinioD  of  the  Coiut  was  cod- 
fioed  to  this  point. 

(6)  Ante,  S6. 

(e)  WWurs  v.  WbolUy,  7  Term  Rep.  640.  O fathead  v.  Bromiey,  ib.  465,  and  8ehu' 
man  v.  Weaiherhiad,  ante,  1  vol.  587. 
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ont  any  merits;  and  as  the  representative  of  Sir  C.  ¥.  Batdiffe  are  not 
before  the  Court,  and  make  no  complaint,  it  is  not  competent  for  any 
other  to  do  so.  [The  Court  said  it  was  another  question,  whether  if  this 
party  succeeded  in  setting  aside  the  annuity,  he  would  not  be  holden 
to  lie  a  trustee  for  the  representatives  of  the  Ratcliffe  fiEimil^,  during  the 
.  life  of  Lady  R. ;  which  would  hereafter  be  settled  between  him  and  them, 
though  they  reprobated  t^e  present  application  very  strongly.]  2dly.  As  to 
the  legal  objection  to  the  memorial,  there  wrefour  inatrupients  stated  therein  to 
have  been  executed  for  securing  the  annuity,  which  are  all^(ed  generally  to 
have  been  witnessed  by  four  persons ;  and  it  appears  that  three  of  these  were 
attested  by  two  of  the  witnesses  named ;  but  noh  constat  that  the  other,  which 
is  not  in  the  possession  of  Mrs.  Davenport,  was  not  attested  by  the  other  two ; 
and  then  the  memorial,  which  must  be  taken  reddendo  singula  singvlis,  will 
be  accurate.  The  allegation  is  not  that  each  of  the  instruments  was  attested 
by  the  four  witnesses,  or,  as  in  Hart  v.  Lovdace,  6  Term  Rep.  471,  that  all 
were  so  attested. 

Erskine,  GMs,  and  Dampier,  contra,  relied  on  the  last-mentioned  case  as 
decisive  of  the  objection  taken  :  and  said,  that  the  word  all  was  as  fully  under- 
stood in  the  allegation,  that  the  four  instruments  by  name  were  witnessed  by 
the  four  persons,  as  if  it  had  been  expressed*  They  admitted,  that  at  this  dis- 
tance of  time. the  Court  \«ould  probably  not  havQ  entered  into  any  objection  to 
the  merits  of  the  annuity,  which  required  to  be  made  out  by  affidavits,  and 
which  those  who  are  now  dead  might  have  explained  :  but  the  fact  on  which 
the  present  objection  rested  could  not  be  explained  away,  and  was  admitted  by 
Mrs.  D.  on  her  oath ;  therefore,  there  could  not  be  grater  certainty  of  the  fact, 
if  it  had  appeared  on  the  face  of  the  memorial  itself. 

Lord  Ellenborough,  G.  J.  I  fisel  as  much  reluctance  as  a  Judge  ought 
to  do  in  giving  way  to  the  objection  which  has  been  made :  but  the  act  of  Par- 
liament is  imperative,  and  whilst  it  remains  on  the  statute-book  we  must  give 
it  effect.  Under  the  circumstances  of  this  case  I  would  look  at  nothing  o/i- 
unde  die  memorial  which  was  to  be  established  by  the  evidence  of  the  party  ap- 
plying :  but  the  obieclion  to  not  stating  the  witnesses  to  the  several  instruments 
distributive  is  made  dut  by  that  sort  of  evidence  which  we  ou^t  not  to  resist, 
though  it  be  an  extrinsic  fact.  But  for  Mrs.  Davenport's  answer  in  Chancery, 
I  should  have  been  inclined  to  consider  that  the  deeds  had  been  afterwards 
re-executed  by  all  the  witnesses,  in  conformity  with  the  description  in  the  me- 
morial :  but  we  must,  I  fear,  receive  her  answer  as  conclusive  against  that 
supposition,  since  she  might  have  so  stated  it  if  the  hci  were  so. 

Lawrence,  J.  The  act  of  Parliament  has  not  prescribed  any  limitation  of 
time  within  which  applications  of  this  sort  must  be  made :  but  the  Court  have 
said  that  they  will  not  entertain  such  applications  after  the  death  of  the  wit- 
nesses to  the  transaction,  who  could  ascertain,  (he  truth  of  the  case.  But  this 
objection  does  not  depend  upon  any  testimony,  which  could  only  have  been 
given  by  persons  who  are  dead  :  for  the  memorial  itself  states,  that  the  instru- 
ments for  securing  the  annuity  were  witnessed  by  four  persons ;  and  Mrs. 
Davenport  shews  by  her  answer,  that  three  of  them  at  least  were  only  attested 
by  two.  If  she  bad  fallen  into  any  mistake  in  that  respect,  it  might  easily 
have  been  corrected  by  the  production  of  the  deeds  themselves.  The  reason, 
therefore,  of  the  limitation  which  the  Court  have  adopted  in  regulating  their 
discretion  does  not  apply  to  this  case. 

Le  Blanc,  J.  •  I  concur  in  the  grounds  stated  for  making  the  rule  abso- 
lute, while  I  also  join  in  reprobating  the  application.  I  am  not  aware  of  any 
decision  where  the  Court  have  bound  the  party  by  lapse  of  time,  unless  where 
an  answer  might  have  been  given  to  it  at  a  former  period,  the  opportunity  of 
doing  which  was  lost  by  the  delay.  That  could  not  have  happened  in  this 
case.     With  respect  to  the  ground  of  objection,  the  same  point  was  under  con- 
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sideration,  and  the  opinion  of  the  Court  expressed  on  it  in  Hart  y.  Lowlace^ 
althoagh  that  case  was  somewhat  different  from  this. 

Rule  absolute  for  setting  aside 
the  warrant  of  attorney. 
The  Court  expressed  a  wish  that  in  future  the  grounds  of  application  in 
cases  of  this  description  should  be  stated  in  the  rule.     And  afterwards  they 
made  the  following 

RULE  OP  COURT. 

Trinity  Term,  42d  Geo.  3.  1902. 

It  is  ordered,  That  in  future  where  a  rule  to  shew  cause  is  obtained  in 
this  Court  for  the  purpose  of  setting  aside  an  annuity  or  annuities,  the  several 
objections  thereto  intended  to  be  insisted  upon  by  the  counsel ,  at  the  time  of 
making  such  rule  absolute  shall  be  stated  in  the  said  rule  nisi. 


Barnard  r.  Gostling  and  Another. 

2  Eait,  669.    Joly  6,  1802. 

The  ttnt.  87  G.  8,  e.  90,  a.  26,  reqniriiig  a  proctor  to  take  oat  a  certificate  for  pracdiinff,  un- 
der a  certain  penalty,  givea  no  action  to  a  common  informer  for  the  recovery  of  it;  toe  6th 
aecL  of  that  act  incorporatina  the  power  of  aoiag,  (kc  given  by  former  alatntee  only  refer* 
ring  to  penaltiea  in  reapect  of  datiea  created  by  prior  aectiooa  of  that  act 

It  aeetna,  that  two  proctora  may  be  aaed  together  for  not  obtaining  and  entering  their  certift- 
catca,  and  that  one  may  be  acquitted  and  the  other  convicled. 

IN  debt  for  certain  penalties,  the  third  count  charged,  that  the  defendants 
not  regarding  the  statutes  in  such  case  ma<de,  kc.  on,  kc,  at,  &c.  did  in  their 
oum  names  as  proctors  of  the  Prerogative  Court,  kc.  and  for  and  in  ezpecta« 
tion  of  gain,  fee,  and  reward  in  the  said  Court,  kc.  extract  the  probate  of  a 
certain  will  and  codicil  of  one  /.  K.  deceased,  without  having  obtained  and 
entered  any  such  certificate  or  certificates,  as  in  and  by  the  statutes  in  such 
case  made  is  directed,  contrary  to  the  form  of  the  statutes,  kc,  whereby  and 
by  force  of  the  statutes,  &c.  the  defendants  then  and  there  forfeited  for  their 
said  last-mentioned  offence  501.,  kc.  and  an  action  hath  accrued  to  the  plain- 
tiflf,  kc,  A  verdict  was  taken  for  the  plaintiff  on  this,  and  on  the  12tn  and 
15th  counts,  which  were  in  a  similar  form,  for  other  acts  done  by  the  defend- 
ants as  proctors. 

The  cause  was  tried  at  Guildhall  before  Le  Blanc,  J.  at  the  sittings  in  Hi- 
lary  term  last,  when  a  verdict  was  given  for  the  plaintiff  on  the  dd,  12ih,  and 
15ih  counts. 

A  motion  was  made  on  a  former  day  in  arrest  of  judgment,  and  a  rule  nin 
granted  on  these  objections ;  I.  That  the  not  having  obtained  and  entered  a 
certificate  are  two  distinct  offences  under  the  stats.  25  Geo.  3.  c.  80,  and  37 
Geo.  3.  c.  90.  s.  27,  and  not  chargeable  as  one.  2.  That  the  offence,  if  en- 
tire, is  several  in  its  nature,  and  the  defendants  cannot  be  sued  joirUly  for  the 
penalty.  3.  That  the  stat.  37  Geo.  3.  c.  90.  s.  30,  creating  the  penaltv,  gives 
no  such  action  as  the  present  to  a  common  informer ;  but  the  penalty  can 
only  be  recovered  by  information  on  the  part  of  the  Crown. 

Erskine,  Gibbs,  and  Espinasse,  shewed  cause  against  the  rule.  As  to  the 
first  objection^  it  is  answered  by'the  words  of  the  act ;  the  offence  charged  is 
not  for  not  having,  nor  for  not  entering  the  certificate  when  obtained,  but  for 
acting  as  proctors,  on  the  occasion  specified,  without  having  done  those  two 
things  required  by  the  statute.  To  tne  2d,  the  same  kind  of  answer  applies ; 
the  defendants  acted  jointly  as  proctors,  and  therefore  the  act  of  one  in  that 
character  was  the  act  of  both,  Partridge  v.  Naylor,  Cro.  Eliz.  480,  unless  one 
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objected,  and  then  it  would  have  been  matter  of  defence  to  him,  and  be  might 
have  been  acquitted  by  the  verdict,  though  the  pther  were  found  guilty.  Bar" 
dyman  v.  Whit^Lker^t  al.(a)t  and  Bastard  v.  Hancock  and  others,  Carih.  361. 
So  two  may  be  convicted  in  one  penally,  though  not  severally,  for  the  same 
act  of  using  a  greyhound  to  kill  game,  R,  v.  Blead4isdale,  4  Term  Rep.  809. 
In  R.  ▼.  Clarke,  Gowp.  610—12,  Lord  Mansfield  said  "  Where  the  offence  is 
in  its  nature  several,  and  every  person  concerned  may  be  separately  guilty^ 
there  each  offender  is  separately  liable  to  the  penalty.*'  In  that  case  three 
persons  were  convicted  under  one  information  for  obstructing  a  custom-house 
officer,  and  each  was  holden  separately  liable  to  the  penalty.  It  is  true,  the 
statutes  creating  offences  with  respect  to  killing  of  game  have  the  words  per" 
son  ox  persons;  but  the  determinations  have  not  gone  on  that  ground.  3.  Ail 
the  statutes  in  pari  materia  are  to  be  construed  together ;  and  the  stats.  39  & 
40  Geo.  3.  c.  72,  and  42  Qeo.  3.  c.  .  recite  the  stats.  25  Geo.  3.  c.  80,  and 
87  Geo.  3.  c.  90.  and  suppose  that  the  same  remedies  are  given  for  the  recov- 
ery of  the  penalties  created  by  each  ;  and  certainly  an  action  might  be  main- 
tamed  by  a  common  informer  for  penalties  under  the  25  Geo.  3.  c.  80. 

Garrow  and  Dampier  in  support  of  the  rule.  1.  The  same  person  may 
be  guilty  of  an  offence,  both  for  acting  as  a  proctor  without  having  obtain^ 
ed  a  certificate,  and  also  for  so  acting  without  having  entered  it.  One  of 
these  defendants  may  not  have  taken  out,  and  the  other  may  not  have  enter- 
ed his  certificate  :  but  here  the  plaintiff  has  joined  the  two  offences  which 
are  separate.  If  this  action  were  brought  against^one  only,  the  informer  could 
not  entitle  himself  to  recover  merely  on  proof  of  the  party  having  acted  as 
a  proctor,  without  having  done  only  one  or  the  other  of  those  things.  The 
allegation  also  is,  that  the  defendants  did  the  act  without  having  obtained  and 
entered  any  such  certificate  or  certificates:  which  leaves  it  uncertain  for 
what  offence,  or  whether  against  one  or  both  the  defendants,  the  plaintiff  in- 
tends to  proceed.  2.  The  action  is  in  its  nature  several,  and  cannot  be  main- 
tained against  the  two  defendants  jointly.  It  is  not  like  the  cases  on  the  game 
laws,  where  two  may  concur  in  the  same  act :  for  here  the  omission  to  obtain 
his  certificate  by  one  cannot  be  the  omission  of  the  other.  The  existence  of 
a  partnership  could  not  alter  the  case ;  for  each  partner  is  individually  bound 
to  take  out  his  certificate,  and  the  taking  it  out  by  one  alone  would  not  pro- 
tect the  other :  neither  then  can  the  omission  to  do  so  be  made  a  joint  act. 
But  under  the  game  laws,  if  one  be  qualified,  that  will  protect  the  others  act- 
ing in  aid  of  him.  3.  The  stat.  37  €reo.  3  c.  90.  (upon  which  this  action 
must  be  sustained)  s.  1.  &  2.  says  nothing  about  the  certificates :  s.  6.  which 
applies  the  powers  of  suing,  &c.  for  penalties  contained  in  any  prior  acts 
then  in  force  to  that  act,  is  confined  to  such  duties  as  are  therein  before  men- 
tioned ;  and  no  mention  is  made  of  attornies'  certificates  till  the  26th  section. 
The  former  clause,  therefore,  does  not  apply  to  this  latter,  so  as  to  give  this 
action  to  the  common  informer.  Then  the  general  words  of  reference  to  the 
remedies  given  by  prior  statutes,  contained  in  the  subsequent  statutes,  which 
it  ie  not  pretended  do  themselves  give  the  action,  cannot  supply  the  omission. 

Curia  advisare  vuU. 

The  Court,  on  this  day;  made  the  rule  absolute,  on  the  ground  that  the 
Stat.  37  Geo.  3.  c.  90,  gave  no  such  action  as  the  present  to  the  common  in- 
former ;  the  section  incorporating  the  power  of  suing,  &c.  only  applying  to 
the  sections  antecedent  to  that,  and  not  to  the  subsequent  section  whicn  gave 
this  penalty. 

Tnis  opinion  ruled  another  case  of  Edmonson  v.  Plaistow,  which  came  on 
upon  a  motion  in  arrest  of  judgment. 

.Lawrence,  J.  (who  delivered  the  judgment)  added,  that  if  it  were  neces- 
sflVy  to  decide  the  other  point,  as  to  whether  the  defendants  coUld  be  charged 

(a)  Bun.  Ni.  Piri.  18»«  therein  cited  u  Hardman  v.  fVhiiaker  4r  al  Vide  pott,  578  note. 
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jointly  for  the  recovery  of  the  penalties,  it  was  governed  by  the  case  of  Har^ 
dyman  v.  Wkitaker,  of  which  he  had  a  MS.  note,  to  which  he  referred{fl). 

Rule  absolute. 

■  -  ■—  1 . 

(a)  Hardyman  and  Whitakek  et  al. 

(Mich.  22  Geo.  2.  Bad.  N.  P.  18».  8..C.) 

Bv  the  etat  12  Ann.  c.  14.  a.  4,  it  is  enacted,  that  if  any  persen  not  qaaltfied  by  the  lawa 
of  the  realm  so  to  do  shall  keep  or  use  any  greyhoands,  settinx-dogs,  nayes,  lorchera,  tan- 
nells,  or  any  other  engine  to  kill  and  destroy  the  gime,  and  snail  be  thereof  convicted  by 
a  justice  of  the'  peace,  &c  the  person  or  persons  so  convicted  shall  forfeit  the  sua)  of  5/. 
one  half  to  the  infornaor  and  the  other  half  to  the  poor  of  the  parish,  to  be  levied  by  dlitresa 
and  sale,  &c.  •  And  by  the  stat.  of  8  Qeo.  1.  c.  19«  it  is  enacted,  that  wherever  any. person 
shall  for  any  offence  to  be  hf*reafler  committed  against  any  laiv  now  in  being  for  better  prd« 
servation  of  the  ^ame  be  liable  to  pay  any  peeonMry  penalty  upon  conviction  before  any  jas« 
tice  of  peace,  it  shall  be  lawful  for  any  other  person  whatsoever,  either  to  proceed  to-tecov* 
ver  the  said  penalty  by  tnformalion  and  conviction  before  a  justice  of  peace,  or  to  sue  for  tiM 
same  by  action  of  debt  or  on  the  case,  bill,  plaint,  or  information,  in  ajiy  of  his  Mnjeiity's 
courts  of  record,  wherein  the  plaintiflf,  if  he  recover,  shall  hav«  double  costs:  provided  that 
all  suits  and  actions  to  be  brought  by  force  olf  this  act  shall  be  brought  before  the  end  »of  the 
next  term  aAer  the  offences  committod:  but  no  person  to  be  doubly  prosecuted  for  the  t 


By,  virtue  ofihese  statutes  a  joint  action  of  debt  was  brought  against  the  defendants  WIUU 
aker  and  eight  others  to  recover  one  penalty  of  5/.  as  forftfited  by  the  said  stat.  6  Ann.    The 
memorandum  on  the  record  toeing  of  Trinity  term;  and  the  declaration  charging  that  before 
the  exhibiting  the  bill,  viz.  on  27th  January ^  the  defendants  kept  a  lurcher  to  kill -and  do 
stroy  the  fiame. 

Tlie  defendants  pleaded  nil  debent.  The  jury  found  as  to  six  of  the  defendants  that  they 
do  owe  to  the  plaintiff  6/.  and  as  to  the  other  three  that  they  owed  nothing.  Upon  thie 
there  was  a  motion  in  arrest  of  jud{|ment,  and  three  objections  made. 

1.  That  it  appetfra  by  the  memoraodum  of  the  record,  that  this  suit  was  commenced  In 
Trinity  term,  and  the  declaration  states  the  offence  to  have  been  committed  on  the  27lh  of 
January  preceding;  so  that  the  action  appears  upon  the  record  itself  to  have  been  ooamano* 
ed  after  the  time  limited  by  the  act  of  parliament. 

2.  That  thi.<4  being  an  action  of  debt  is  a  joint  action  against  all  the  defendants;  and  the 
jury  hsving  discharged  three  of  them,  their  verdict  has  destroyed  the  plaintiff's  action. 

8.  That  a  joint  action  as  this  is  cannot  for  this  matter  be  maintained  against  several,  f 
Roll.  Abr.  81.  pi.  6.  Brooke^s  case:  if  four  persons  are  indicted  that  they  tt  eorutn  uiergua 
need  the  trade  of  a  plumber  contra  stat  ft  Elaz.  it  is  not  good;  for  that  the  oeer  of  one  oaa- 
not  be|the  user  of  another.  8.  P.  East  1 1  Geo.  1.  7^  IRng  v.  IVulon;  indictment 
against  two,  charging  them  jointly  for  exerciflin^  a  trade,  is.  bad. 

Rut  the  Court,  aO.er  argument  and  consideration,  over-ruled  all  the  objections. 

As  to  the  first  objection ;  though  it  do  not  appear  that  the  bill  was  filed  before  of  TrinUf 
term,  yet  non  contiat  bat  there  was  a  prior  commencement  of  the  actk>n  byaoing  oat  a  lat»« 
tat;  which  u  said  io  be  the  truth  of  the  case;  and  the  suing  out  a  latitat  is  a  anfficient  com- 
mencement of  the  suit  to  save  the  limitation  of  time,  in  an  action  for  a  penalty  forfeited,  by 
the  statute;  as  was  resolved  by  three  judges  in  the  case  of  Culiford  v.  Blaadford,  Carth. 
252. ;  and  therefore,  this.id  not  to  be  cotnpared  lo  the  cases  where  the  exhibiting  the  bill  ap- 
pears to  be  the  commencement  of  the  actbn,  and  the  cause  of  aetkm  arisoe  snbaeqaont  to  m 
memorandoni. 

As  to  the  2d  objection,  this  action  is  not  to  be  considered  as  founded  on  a  contract,  b«l 
on  a  tort,  which  is  joint  and  several;  and  for  this  the  case  of^  Bastard  ▼.  Hancock^  Carthi. 
861 ,  is  in  point:  where  in  an  action  of  debt  on  the  statute  against  several  defendants  lor  noe 
setting  out  tithes,  the  jury  fonnd  for  the  plaintiff  agahiat  one  defendant  only;  and  as  to  ther 
others  nil  debent:  and  this  very  objection-  taken  in  arrest  of  judgment,  but  over-rnljsd;  for 
that  the  action  being  founded  on  a  tort,  and  not  on  a  contract,  non  eulpoHliM  wookl  hav* 
been  a  good  plea;  and  therefore  one  of  the  defendants  may  be  found  goiity  and  the  other* 
acooitted,  as  in  other  actions  upon  torts. 

As  to  the  3d  objection:  there  is  no  doubt  but  that  the  law  allows  the  cfaarging  seven!  poft^ 
sons  as  joint  offenders:  and  in  this  case  the  statute  itself  has  considered  several  at  eapabfo 
of  being  joint  offenders;  for  it  says,  that  if  any  person  or  persons  shall  keep  lorehen  and  Imt 
thereof  convicted,  the  person  or  persons  so  convicted  shall  forfeit  6i.     So  that  it  gives  one 

Cnalty  of  5/  to  be  paid  by  the  person  or  persons  who  act  against  the  statnte.  T£i  statnt* 
s  therefore  made  it  a  joint  offence  in  all  persons  concerned,  and  has  made  them  all  sobjOOt 
bnt  to  one  forfeiture,  and  they  are  consequently  within  the  rule  of  the  common  law  ponishabtar 
jointly.  And  therefore  the  case  in  Roll.  Abr.  and  the  case  of  Hid-JRng  ▼.  Wetton  wM  mft 
covern  the  preaeht;  fi»r  the  penalty  in  the  stat.  5  Eiiz.  is  lakl  upon  every  person  oflbnding:  nui 
therefore  ia  the  casa  of  The  Qnsen  v.  Atkinson,  2  Ld.  Raym.  1248,  and  Balk.  882«  upon  an 
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Stevenson  v.  Lombard. 

2  East,  076.    J0I7  6, 1802. 

Ab  tetion  of  corenant  Hei  apintt  the  aw^ee  of  a  leaaee  of  an  estate  for  a  part  of  the  rent, 
as  in  soch  case  the  action  is  broogfat  00  a  rcuil  contract  in  respect  of  the  land,  and  not  on 
a  personal  contract  And  in  case  of  eviction  the  rent  may  be  apportioned,  as  in  debt  or 
replevin.  AliUr  in  covenant  against  the  lessee  himself  who  is  liable  on  liis  pergonal  con- 
tract. 

THE  plaintiff  declared  in  covenant  against  the  defendant  as  assignee  of 
one  Ck&rUs  Dixon  upon  an  indenture  made  on  the  1st  of  May  1798,  where  • 
by  the  plaintiff,  for  the  considerations  therein  mentioned,  demised  to  Dixon 
and  his  assigns  two  messuages  and  a  warehouse  therein  described,  to  bold 
from  the  25th  of  March  then  last  past  for  the  term  of  31  years  at  the 
yearly  rent  of  lOdZ.  by  equal  quarterly  payments,  viz.  &c.  The  declaration 
then  set  forth  the  covenant  by  Dixon  for  himself  and  his  assigns,  &c.  to 
pay  to  the  plaintiff  the  said  yearly  rent  at  the  times  and  ^n  the  manner  above 
mentioned  ;  and  that  Dixon  entered  and  wa^  possessed ;  &c.  and  that  after- 
wards, on  die  28th  March  1801,  all  the  right,  title,  &c.  and  term  of  years 
then  to  come  i^nd  unexpired  in  the  snid  demised  premises,  vested  by  assign- 
ment in  the  defendant,  who  by  virtue  thereof  entered,  and  became  and 
was  possessed  for  the  residue  of  the  said  demised  term  then  unexpired.  And 
then  assigned  a  breach  for  non-payment  of  one  year's  rent,  which  be- 
came doe  on  the  20th  September  1801,  since  the  said  assignment.  Pleas, 
1.  Non  est  factum;  2.  that  all  the  interest  and  title,  &c.  of  Dizoii  did  not 
vest  by  assignment  in  the  defendant ;  3.  .No  rent  in  arrear  :  oii  all  which 
issues  were  joined.  The  defendant  then  pleaded,  4thly,  That  as  to 
80  much  of  the  said  supposed  breach  of  covenant  above  assigned,  as  re- 
lates to  the  non-payment  of  the  sum  of  821.  lOs.,  parcel  of  the  said  1051, 
of  the  rent  supposed  to  become  due  on  the  29t}i  September  1801,  for  one  half 
year  of  the  said  term,  actio  non,  iec.  because  one  John  Walker,  before  and 
at  the  time  of  making  the  said  indenture,  &:c.  and  from  thence  until  upon  and 
after  the  said  29th  September  1801,  was  seized  in  fee  of  one  undivided  moi- 

2  of  the  said  demised  premises,  and  brought  an  ejectment  in  E.  B.  in  Hill. 
I  Geo.  3,  against  the  present  plaintiff  for  the  recovery  of  the  same,  in  which 
ejectment  the  demise  was  lata  before  any  the  said  52t.  IO5.,  parcel  of  the 
rent  aforesaid,  became  due,  &c.  and  such  proceedings  were  afterwards  had, 
&c.  that  Walker  in  Easter  term,  41  Geo.  3,  recovered  judgment  against  the 

objection  of  this  kind  taken  to  an  indictment  against  two  persons  for  extortms  money  as  re- 
Mivers  of  the  land-tax  colore  officii,  and  supported  by  the  above  caae  in  Roll.  Abr.,  it  waa 
resolved  to  be  an  offence  which  two  might  join  in,  or  it  might  be  several,  aa  in  trespass;  bnt 
otherwise  of  exercising  a  trade  ;  for  per  Holt,  the  forfeitures  are  distinct,  and  that  which 
makes  the  crime  is  several,  viz.  the  not  having  been  apprentice.  But  that  is  not  the  case  at 
present  where  the  statute  itself  has  made  the  offence  joint:  and  ;the  distinction  is  where  the 
offences  are  made  joint  and  where  not;  ns  in  the  case  of  Partridge  v.  Baylor,  Moore,  458, 
in  an  action  of  debt  on  the  stat.  1  &  2  Phil,  and  Mar.  for  impounding  a  distress  in  divers 
pounds  brought  against  three,  who  being  found  guilty,  damages  of  40s.  a-piece  were  aasesspd 
and  trebled  by  the  Court  to  6/.  a-pieoe,  and  6/.  a-pier.e  forfeiture  by  the  statute:  and  though 
the  words  of  that  atatote  are,  that  every  person  offending  shall  forfeit  to  the  party  grieved  5/. 
and  treble  damages;  yet  upon  error,  the  Court,  after  several  arguments,  reversed  the  first 
judgment;  for  that  the  words  **  every  person  offending"  are  not  to  be  referred  to  the  severalty 
of  the  persons,  but  of  the  offences;  and  as  they  all  three  offended  in  one  joint  act,  there 
ought  to  have  been  but  one  52.  forfeited.  And  ii)  the  case  of  the  Queen  v.  J^ng,  Salk.  182, 
w^Bre  two  were  convicted  of  deer -stealing,  and  judgment  that  each  should  forfeit  80/.  And 
because  thb  penalty  is  not  in  nature  of  a  satisfaction  to  the  party  grieved,  but  a  punishment 
on  the  offender,  and  crimes  are  several,  though  debts  be  joint,  and  therefore  distinguished  it 
from  the  case  of  Partridge  v.  JSTaylor,    For  which  reaaon  the  Court  gave 

Judgment  for  the  Plaintiff. 
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present  plaintiff  in  the  said  ejectment,  for  the  said  undivided  moiety  of  the 
demised  premises,  and  afterwards,  viz.  on  21st  of  April  ISOl,  sued  out  a  writ 
of  habere  facias  possessionem  upon  the  said  judgment,  under  which  the  sheriff, 
hefore  any  part  of  the  said  621,  lOs.  parcel,  £c.  hecame  due,  delivered  pos- 
session, xc.  to  Walker,  who  thereupon  entered  into  the  said  undivided  moie- 
ty, &c.  and  ejected  the  defendant,  &c.  There  was  a  similar  plea,  stating 
generally  the  paramount  title  of  Walker ,  and  his  ejection  of  the  defendant 
from  one  moiety  of  the  demised  premises.  To  these  there  was  a  general  de- 
murrer and  joinder. 

Marryat,  in  support  of  the  demurrer,  said,  that  as  it  was  clear  that  an  ac- 
tion of  debt  would  lie  in  this  case,  and  as  the  authorities  established  generally 
(though,  he  admitted,  without  distinguishing  between  debt  and  cotenant,)  that 
in  case  of  an  eviction  of  the  tenant  from  part  of  the  lands  leased,  tbe^  rent 
was  apportionable,  it  lay  on  the  defendant  to  point  out  the  distinction  between 
debt  and  covenant  in  this  case.  And  he  rited  Bro.  Abr.  tit.  Apportionment, 
pL  24,  and  1  Rol.  Abr.  235.  pi.  16,  Gilb.  on  Rents,  147^  Clnn's  case,  10  Co. 
128,  a.,  and  Midgley  v.  Lovelace,  Carth.  289,  and  contended  that  a  breach 
might  be  assigned  in  covenant  merely  on  the  reddendum.  That  supposing  a 
contract  not  to  be  apportionable,  yet  there  was  no  inconsistency  in  the  plain- 
tiff in  this  case  ;  for  he  did  not  declare  in  covenant  as  for  a  moiety  of  the 
rent  reserved,  but  for  the  whole ;  and  it  was  not  competent  for  the  def  ndant 
to  set  up  as  a  bar  to  the  whole  demand  that  which  was  only  an  answer  to  part 
of  it. 

Lawes,  contra,  relied  on  the  want  of  any  precedent  of  a  recovery  in  cove- 
nant under  similar  circumstances,  as  a  strong  argument  for  shewing  that  the 
action  was  not  maintainable.  There  is  a  material  distinction  between  debt 
and  covenant  in  this  respect ;  for  in  the  former,  the  law  raises  a  debt  in  re- 
spect of  the  privity  of  estate,  and  therefore  the  amount  is  necessarily  appor- 
tionable in  respect  of  the  quantum  of  estate.  But  jhe  latter  is  a  personal 
contract,  and  cannot  be  apportioned.  He  referred  to  3  Yin.  Abr.  5,  as  collect- 
ing all  the  cases.  At  any  rate,  tho  plea  is  an  answer  to  the  breach  assigned, 
which  is  for  the  non-payment  of  the  whole  rent,  now  admitted  not  to  be  due. 
In  Richards  v.  Comeford,  Com.  Rep,  42,  where  the  defendant  avowed  for  two 
years  and  a  half  rent  in  arrear  on  a  lease,  reserving  the  rent  yearly,  the  Court 
of  B.  R.  on  error  brought,  held,  that  though  before  judgment  the  avowant 
might  have  abated  his  avowry  as  to  that  part  to  which  he  had  no  right,  yet  on 
the  whole  record,  as  it  then  stood,  judgment  must  be  reversed,  because  the 
avowry  was  for  the  whole  rent,  and  he  could  not  support  his  title  to  the 
whole.  Here  there  can  be  no  apportionment  on  the  demuirer,  (Hil.  43  Eliz. 
B.  R.  17,  Vin.  tit.  Apportionment,  E.)  for  apportionment  is  the  act  of  a  jury  ; 
and  therefore,  as  the  Court  must  pronounce  judgment  for  the  plaintiff,  if  at 
all,  to  the  extent  of  the  breach  assigned,  and  it  appears  that  so  much  is  not 
due,  there  must  be  judgment  for  the  defendant. 

Marryat,  in  reply,  observed,  that  no  case  had  been  stated  to  shew  the  dis- 
tinction contended  for.  That  in  the  case  of  Richards  v.  Comeford,  there  was 
no  eviction  of  the  tenant  from  any  part  of  the  land,  but  an  attempt  to  appor- 
tion the  rent  as  to  part  of  the  time  before  it  was  due,  which  all  the  books 
agree(a)  cannot  be  done.  That  as  to  the  breach  being  assigned  for  the  non- 
payment of  the  whole  rent,  instead  of  a  proportion  of  it ;  if  the  plaintiff 
might  have  recovered  on  this  declaration  for  what  was  due,  provided  the  de- 
fendant had  pleaded  his  defence  pro  tanto,  according  to  the  truth  ;  it  could 
not  vary  the  plaintiff's  right  that  the  defendant  had  pleaded  the  same  defence 
in  bar  to  the  whole  right  of  action,  which  he  ought  not  to  have  done. 

Curia  advisare  vxdt. 

Lord  Ellemborough,  C.  J.  now  delivered  the  judgment  of  the  Court : 

{a)  Vida  10  Co.  128.  a. 
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This  is  an  action  of  corenant  by  the  lessor  against  the  assignee  of  the  les- 
see for  non  payment  of  a  year's  rent.  Plea,  as  to  rent  for  half  a  year 
claimed,  eviction  during  that  time  of  a  moiety  of  the  premises  by  title  para- 
mount. To  this  there  is  a  demurrer :  and  the  question  is,  Whether  the  rent 
be  apportionable  in  this  action  of  corenant  by  the  lessor  against  the  assignee 
of  the  lessee  ?  It  clearly  is  so  in  an  action  of  debt  or  upon  an  avowry  in  re« 
pl^vin,  by  all  the  authorities  :  and  the  only  question  is,  Whether  it  be  so  in 
covenant  ?  In  covenant  as  between  lessor  and  lessee,  where  the  action  is  per* 
sonal,  and  upon  a  mere  privity  of  contract,  and  on  that  account  transitory  as 
any  other  personal  contract  is,  the  rent  is  not  apportionable.  Bro.  Contract, 
pi.  16.  Moor  116,  Finch's  Law,  lib.  2.  c.  18.  But  an  action  of  covenant 
against  an  assignee  differs  essentially  from  a  mere  covenant  personal :  it  is  in 
such  case  properly  a  real  contract  in  respect  of  the  land ;  it  is  local  in  its  na- 
ture and  not  transitory.  In  Ba/rker  v.  Darner,  Carth.  183,  it  is  said  to  be 
"  adjudged  in  several  of  our  books(a)  that  an  action  of  debt  for  rent  against 
an  assignee  of  a  term  is  local,  and  will  lie  no  where  but  in  that  county  where 
the  lands  are.  And  the  same  reason  holds  in  covenant  against  the  assignee : 
for  this  action  as  well  as  that  of  debt  is  maintainable  only  upon  the  privity  of 
estate,  and  the  defendant  is  merely  charged  thereby,  because  it  is  a  covenant 
which  runs  with  the  land  ;  for  if  it  had  been  a  collateral  covenant,  the  as- 
signee would  not  have  been  bound  by  it ;  and  that  proves  that  the  action  is 
local  only  with  respect  to  the  land."  The  objection  as  to  the  locality  of  this 
species  of  action  of  covenant,  as  against  an  assignee,  was  only  gotten  over 
in  the  case  of  the  Mayor  of  London  against  Cole,  7  Term  Rep.  587,  by  help  of 
the  Stat.  16  &  17  Car.  2.  c.  8,  as  being  a  mis-trial  cured  by  verdict.  So  cove- 
nant will  lie  against  Xhe  assignee  of  part  of  an  estate  for  not  repairing  his 
part ;  "  for  it  is  dividable,  and  follows  the  land,"  with  which  the  defendant  as 
assignee  is  chargeable  by  the  common  law,  or  by  the  stat.  32  H.  8.  c.  37. 
Congham  v.  King,  Cro.  Car.  222.  Upon  the  whole,  therefore,  we  think  that 
the  condition  of  this  assignee  is  in  point  of  law  different  from  that  of  a  lessee 
chargeable  on  the  privity  of  contract ;  and  being  chargeable  on  the  privity  of 
estate,  and  in  respect  of  the  land,  his  rent  is  upon  principle  apportionable  as 
the  rent  of  a  lessee  is,  or  as  his  rent  would  be  in  an  action  of  debt  or  re- 
plevin. 

Judgment  for  the  plaintiff; 
with  leave  to  the  defendant  to  amend  his  plea,  and  to  plead  it  only  to  one 
moiety  of  the  rent. 


Johnson  v.  Sheddon. 

2  East,  S81.     Jaly  7,  1802. 

The  rule  bj  which  to  calcnlate  a  partial  loss  on  a  policy  on  goods  by  reason  of  sea-damage  10 
the  dtflTHrence  between  the  respective  grost  proceeds  of  the  same  goods  when  sound  and 
when  damaged^  and  not  the  he/  proceeds  :  It  being  settled  that  the  underwriter  b  not  to 
bear  any  loss  from  flactnation  of  market  or  port  duties,  or  charges  after  the  arrival  of  the 
goods  at  their  port  of  destination. 

THIS  case  was  very  fully  argued  in  Easter  term,  41  Geo.  3,  by  Garrow, 
Parke,  and  Iifl«?^5,  agains^  the  rule  for  a  new  rial,  and  by  The  Attorney  Gene^ 
ral  and  Gibbs  in  support  of  it.  It  is  unnecessary  to  detail  the  arguments,  as 
the  substance  of  them  was  so  distinctly  stated  in  the  judgment  of  the  Court, 
which  was  delayed  till  now  in  consequence  of  a  difference  of  opinion  on  the 
Bench  while  Lord  Kenyon  presided  in  the  Court. 

(a)  Vide  all  the  cases  collected  by  Serjt.  WilliamM  in  a  note  to  the  case  of  Thur»by  v. 
Plata,  1  Sannd.  241.  b. 
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Lawrence,  J.  (in  the  absence  of  Chrose,  J.)  now  delivered  the  judgment  of 
the  Court : 

This  is  a  motion  for  a  new  trial  of  an  action  brought  against  the  defendant, 
an  underwriter  on  goods  on  board  a  ship  called  the  Carolina^  from  Sicily  to 
Hamburgh^  to  recover  a  partial  loss  sustained  by  the  plaintiff,  by  reason  of 
the  sea  water  having  damaged  a  cargo  of  brimstone  and  shumack ;  and  upon 
a  calculation  by  Mr.  Oliphant^  to  whom  it  was  referred  by  the  parties  to  as- 
certain the  loss  sustained,  it  has  beeii  settled  after  the  rate  of  76/.  7;.  M,  per 
cent.  And  the  ground  on  which  the  new'  trial  has  been  moved  for  is,  that  Mr. 
Oliphant  has  proceeded  in  his  calculation  upon  a  mistake,  inasmuch  as  in  esti- 
mating the  loss  he  has  taken  for  his  foundation  the  diflerence  between  the  net 
produce  of  what  the  goods  have  produced,  and  what  they  would  have  produc- 
ed, if  sound ;  instead  of  the  diflference  between  their  respective  gross  produces. 
Upon  the  fullest  cons  deration  that  we  have  been^  able  to  give  this  question, 
(which  has  been  depending  a  great  while,  and  which  was  argued  before  Lord 
Ellenborough  came  upon  the  Bench,  and  who,  if  the  case  were  to  be  argued 
again,  would  give  no  opinion,  having  been  concerned  in  the  cause  when  at 
the  bar,)  my  brothers  Grose  and  Jje  Blanc  agree  with  me  in  thinking  there 
should  be  a  new  trial,  and  that  the  calculation  is  wrong.  Some  points  ard 
agreed  on  both  sides ;  viz.  that  the  loss  is  to  be  estimated  by  the  rule  laid 
down  in  Lewis  v.  Rucker,  2  Burr.  117.0;  that  the  underwriter  i«f  not  to  be  sub- 
jected to  the  fluctuation  of  the  market :  that  the  loss  for  which  the  underwriter 
is  responsible  is  that  which  arises  from  the  deterioration  of  the  commodity  by 
sea  damage ;  and  that  he  is  not  liable  for  any  loss,  which  may  be  the  consequence 
of  the  duties,  or  charges  to  be  paid  after  the  arrival  of  the  commodity  at  th^ 
place  of  its  destination.  In  Lewis  v.  Rucker,  Lord  Mansfield  says,  "  Where 
an  entire  individual,  as  one  hogshead,  happens  to  be  spoiled,  no  measure  can 
"  be  taken  from  the  prime  cost  to  ascertain  the  quantum  of  the  damage :  but 
**  if  you  can  fix  whether  it  be  a  3d,  a  4th,  or  a  5th  worse,  the  damage  is*  fixed 
"  ta  a  mathematical  certainty  ;"  and  this  he  says  is  to  be  done  hy  the  price  at 
"  the  port  of  delivery."  From  hence  it  follows,  that  whatever  price  at  the  port 
of  delivery  ascertains  whether  a  commodity  be  a  3d,  4th,  or  a  5th  the  worse, 
is  a  price  to  which  he  alludes.  And  this  deterioration  will  be  universally  as- 
certained by  the  price  given  by  the  consumer  or  the  purchaser,  after  all 
charges  have  been  paid  by  the  person  of  whom  he  purchases  ;  or  in  other 
words,  by  the  difference  of  the  gross  produce,  and  not  by  the  difference  of  the 
net  produce.  When  a  commodity  is  offered  to  sale  as  by  one  who  has  noth- 
ing further  to  pay  than  the  sum  the  seller  is  to  receive,  it  is  the  quality  of  the 
goods,  which  in  forming  a  fair  and  rational  judgment  can  alone  influence  him 
in  determining  him  what  he  shall  pay :  he  has  nothing  to  do  ^  with  what  it 
may  have  cost  the  seller ;  and  the  goodness  of  the  thing  is  the  criterion  which 
must  regulate  the  price  :  for  being  liable  to  no  other  charges,  he  has  only  to 
consider  its  intrinsic  value  :  and  therefore,  if  a  sound  commodity  will  go  as 
far  again  as  a  damaged  commodity,  by  having  twice  its  strength,  or  by  being 
in  any  other  respect  twice  as  useful,  he  will  give  twice  the  money  for  the 
sound  that  he  Will  for  the  damaged,  and  so  in  proportion.  To  say  that 
this  is  not  the  rule  will  be  to  assert,  what  I  conceive  it  will  be  difficult  to 
prove,  that  the  market  price  of  things  is  not  proportioned  to  their  re- 
spective values:  and  if  it  be,  it  is  a  means  of  ascertaining  whether  a 
commodity  be  a  3d,  a  4th,  or  a  5th,  the  worse  by  any  risk  it  may  have  met 
with,  and  the  damage  will  be  thereby  ascertained  in  the  degree  pointed 
out  in  Lewis  v.  Rucker ;  and  the  underwriter  who  shall  pay  by  this  rule, 
will  pay  such  proportion  or  aliquot  part  of  the  vtilue  in  the  policy,  as  corres- 
ponds with  the  diminution  in  value  occasioned  by  the  damage.  Lord  Mans* 
field  in  laying  down  the  rule  speaks  of  the  price  of  the  the  thing  at  the  port 
of  delivering  as  the  means  of  ascertaining  the  damage  ;  by  which  he  must 
mean  the  whde  sum,  which  is  to  be  paid  for  the  thing.     For  the  net  proceeds 
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are  not  the  price,  but  so  much  of  the  price  as  remains  after  the  deduction  of 
certain  charges.     Lord  Mansfield  cannot  mean  the   price  before  the  mast, 
leaving  the  purchaser  liable  to  ihe  payment  of  further  sums ;  for  such  pay- 
ment is  in  effect  but  apart  of  the  price  ;*  it  is  not  an  equivalent  for  the  thii^g* 
sold :  for  if  the  purchaser  were  not  liable  to  the  duties  and  charges,  he  would 
give  as  much  more  as  the  amount  of  those  charges  comes  to.     The  price  of  a 
thing  is  what  it  costs  a  man ;  and  if,  in  addition  to  a  sum  to  be  paid  before 
the  mast,  other  charges  are  to  be  borne,  that  sum  and  the  charges  constitute 
the  cost.     It  is  not  necessary  that  the  whole  price  should  be  paid  to  one  per- 
son.    To  taking  the  net  proceeds  to  calculate  by,  there  are  several  objections  : 
one  is,  that  by  taking  the  net  proceeds  as  the  basis  of  the  calculaiion  instead  of  t^e 
gross  proceeds,  it  will  happen,  where  equal  charges  are  to  be  paid  on  the  sound 
and  damaged  commodity,  that  the  underwriter  will  be  affected  by  the  fluctuation 
of  the  market,  which  he  ought  not  to  be.     This'  is  obvious  from  considering, 
that  if  you  take  equal  quantities  from  two  unequal  quantities,  the  smaller 
such  unequal  quantities  are,  the  greater  Will  be  the  difference  beiween  the 
remainders :  e.  g.     Suppose  sound  goods,  including  all  charges,  to  sell  for 
600Z.,  damaged  for  300Z.;  let  the  charges  on  each  be  lOOZ.:  the  difference 
after  they  are  deducted,  will  be  300Z.  or  3-5ths.     But  let  the  goods  come  to  a 
fallen  market  with  the  same  degree  of  deterioration,  and  let  the  sound  sell 
for  300Z.  and  the  damaged  for  150Z.,  and  deduct  from  each  the  charges,  the 
net  proceeds  of  the  sound  will  be  200/.,  and  of  the  damaged  601.;  aad  the 
difference  will  be  3-4ths.     But  as  the  deterioration  is  the  same  in  both  cases, 
the  underwriter  should  pay  th^  same,  whatever  be  the  state  of  the  market ; 
which  he  will  do  if  the  gross  produce  be  taken  scil.  half  the  valued  or  in- 
voice price.     Another  consequence  of  taking  the  net  produce  will  be,  that  you 
will  make  the  underwriter  responsible  for  a  loss  not  arising  from  the  deterio- 
ration of  the  commodity  by  sea  damage  ;  but  for  that  loss  which  the  assured 
suffers  from  being  liable  to  pay  the  same  charges  on  the  sound  and  damaged 
commodity.     This  will  be  illustrated  by  the  case  put  of  two  ships  arriving 
with  tbe  same  commodity  equally  deunaged ;  one  being  subject  to  duties  and 
charges,  and  the  other  to  none  :  the  degree  of  deterioration  being  supposed 
the  same,  the  underwriters  should  pay  alike  in  both  cases.     Suppose  then 
the  cargoes  to  be  deteriorated  half;  that  the  demand  for  the  commodity  and 
the  state  of  the  market  is  the  same  ;  and  that  the  goods,  if  s6und,  would  sell 
for  1000/.,  but  being  damaged,  for  500Z.,  and  the  charges  to  be  200/.     On 
those  goods  where  no  charges  are  to  be  paid,  the  insurer  will  have  to  pay  50 
per  cenl.     The  good^  on  which  charges  are  to  be  paid,  being  equally  good 
with  the  other,  will  sell  in  the  market  for  the  same  sum,  and  when  the 
charges  are  deducted,  if  sound  will  produce  800/.:  but  being  damaged,  after 
the  same  deduction,  will  produce  only  300/.:  and  according  lo  that  calculation, 
if  the  underwriter  were  to  pay,  be  would  pay  5-8tb\ instead  of  4-8ths,or  one 
half;  not  because  tbe  one  cargo  has  suffe/ed  more  than  tbe  other  by  the. sea, 
for  the  supposition  is,  that  tbe  sea  damag?  is  the  same  in  both  ;  but  from  com- 
modities of  unequal  value  being  subjected  to  equal  duties  and  charges.    Sup- 
pose the  same  goods  sold  before  the  mast ;  a  purchaser  for  those  not  liable  to 
the  duties,  would  give  exactly  what  he  would  give  if  there  had  been  duties 
which  the  seller  had  paid  ;  for  as  he  has  nothing  further  to  pay  to  him,  it  is 
just  the  same,  whether  the  seller  had  no  charges  to  pay,  or  whether  there 
were  charges  which  he  has  paid ;  the  commodity  in  the  one  case  and  in  the 
other  comes  to  the  buyer's  hands  in  the  same  stat6.     But  on  these  goods,  if 
liable  to  the  further  charges,  he  could  give,  if  sound,  but  800/.,  as  the  duties 
he  would  have  to  pay  would  make  the  whole  cost  1000/.  and  if  damaged, 
and  liable  to  the  same  charges,  he  could  give  but  300/.:  for  as  he  would 
be  liable  to  pay  200/.  in  charges,  if  he  were  to  give  above  300/.  the  whole 
amount  of  what  he  would  ultimately  pay  for  the  damaged  goods  would  ex- 
ceed their  value,  which  by  the  supposition  is  but  600/.  he  would  therefore 
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in  this  case  give  for  the  damaged  less  than  in  proportion  to  its  degree  of  dete- 
rioration ;  for  in  ginng  300Z.  he  would  only  give  3-8ths  instead  of  4-8ths,  or 
a  half;  not  because  the  damaged  commodity  is  not  half  so  good  as  the  sound, 
but  because  on  such  damaged  commodity  he  must  pay  as  large  charges  as  on 
the  sound ;  and  as  this  loss  to  the  assured  arises  from  a  purchaser  not  being 
able  to  pay  in  proportion  to  the  intrinsic  quality  of  the  commodity,  it  shews 
that  a  sale  before  the  mast,  when  equal  duties  are  to  be  paid,  does  not  corres* 
pond  with  the  deterioration  of  the  commodity,  nor  ascertain  whether  it '  be  a 
3d,  4th,  5tb,  or  in  what  degree  worse  than  the  sound:  consequently,  that  the 
differenqe  of  the  net  produce  cannot  be  the  rule  to  calculate  by,  where  the 
charges  are  not  proportioned  to  the  respective  values  of  the  sound  and  damaged 
commodity.  Another  objection  is,  that  if  the  net  produce  be  taken,  it  may 
happen  that  you  can  have  no  data  to  calculate  by,  which  will  be  the  case  if 
the  gross  produce  of  the  sound  commodity  should  only  pay  the  charges ;  and 
leave  no  net  proceeds  j  for  then  there  can  be  no  difference  between  the  net 
proceeds  of  the  sound  and  damaged ;  in  proportion  to  which  it  is  contended 
that  the  underwriter  is  to  pay.  Upon  the  whole  of  this  case  it  is  our  opinion 
that  the  rule  should  be  absolute  for  a  new  trial(l). 

Rule  absolute(2). 

(1)  The  iame  point  was  determined  m  the  Common  Pleai,  in  the  Michaelmoi  term  follow- 
ing. Hurry  4*  al-  ▼•  ^^  Royal  Ezchange  Aisuranee  Company,  3  Bm.  &  Pal.  808.  Ai 
to  the  rale  for  estimating  a  loaa  of  goods  insured  by  an  open  policy,  see  Usher  ▼.  J^oble^  12 
East  €89. 

(2)  [See  the  remark  on  this  case  in  Stevens  and  Benieke  on  Average  (Phillips  Ed.)  p. 
243,  &c.  Also  p.  842,  &c.  and  Mr.  Phillips*  note  on  p.  860.  See  also  2  PhiUips  on  Insnr- 
ance,  2d  ed.  from  p,  214  to  p.  226.— W.] 
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ABATEMENT. 

See  Plsadino*.  No.  6.  7. 

Ps  AC  TICS,  No.  14. 

ACCEPTANCE  OF  GOODS. 
See  AttuM ptiT,  No.  4. 

ACTION  ON  THE  CASE. 
Su  Agreemeict.    Amumpiit,  No.  7. 
pLEACiNOs,  No.  b,  9,  20.  21/22. 

1  The  defendant  having  had  a  credit  lodged 
with  him  by  a  foreign  house  in  (avonr  of 
one  IV,  T.  to  a  certain  amount,  upon  an 
ezpresa  stipulation  that  H^.  T.  should  previ- 
OQtfly  lodge  in  his  hands  goods  to  treble 
the  amount;  and  being  applied  to  by  the 
plaintifis  for  information  respecting  the  re- 
sponsibility of  IV.  T.  answered  that  he 
knew  nothing  of  M".  T,  himself,  but  what 
be  had  learned  from  his  correspondent; 
but  that  he  had  a  credit  lodged  with  him  for 
80  much  by  a  rexpectahle  house  at  H.  which 
he  held  at  VV.  T.*s  disftosal,  (omitting  the 
condition,)  and  that  upon  a  view  of  all  the 
eircumetaiicee  which  had  come  /o  A  t3(the  de- 
fendant's) knowledge^  the  plaintiffs  might 
execute  W.  T.'s  order  uilh  safety;  viz,  an 
order  for  the  sale  and  delivery  of  goods  on 
credit.  In  an  actioi  on  the  case  to'  recover 
damages  incurred  by  the  pluintifTs  in  con- 
sequence of  having  trusted  W,  T.  on  this 
representation;  held,  that  there  was  a  ma- 
terial suppression  of  the  truth,  and  evi- 
dence sufficient  for  the  jury  to  find  fraud, 
which  is  the  gist  of  the  action;  although 
the  defendant  had  no  immediate  interest 
in  making  the  (itise  representation;  and 
though  at  the  time  when  it  was  made,  he 
added,  that  he  gave  the  advice  without  pre- 
judice to  himself.     Eyre  v.  Dunsford,  Hil. 

41  Geo.  8.  161 

2  An  action  does  not  lie  against  individuals 
for  acts  erroneously  done  by  them  in  a  cor- 
porate capacity,  from  which  detriment  hap- 
pens to  the  plaintiff;  at  least  not  without 
proof  of  malice.  Harmany,  Tappenden^ 
Trin.  41  G.  8.  271 


S  In  an  action  againit  a  retnming  officer  for 
Tefusing  a  vote  at  an  election  of  membera 
to  serve  in  parliament,  malice  mast  be  prov- 
ed as  well  as  laid.  Semble,  that  charging 
that  the  defendant  knowing,  &c.  and  tmrong- 
fully  mtending  to  deprive  plaintiff,  6i.c,  hin- 
dering him  from,  givim;  his  vole,  &c.  is  a 
'sufficient  allegation  of  malice.  Drew  v. 
Coulton,  Launceeton  Sp.  assizes,  1787» 
cor,   Wilson  J.  279 

4  Where  a  mobatUcked  a  baker's  bouse  and 
broke  the  glass  and  ehutters  of  the  win- 
dows, and  compelled  him  to  sell  flour  a1  a 
price  named  by  themselves  below  the  mar- 
ketable value;  held,  this  was  evidence  for 
the  jury  of  a  felonious  beginning  to  demol- 
ish the'  house,  &c.  within  the  4tn  section  of 
the  riot  act;  and  that  the  plaintiff  might 
recover  for  the  damage  done  to  the  house, 
in  an  action  against  the  hundred  on  the  6th 
section,  but  not  for  the  value  of  the  flour  so 
sold,  that  not  being  consequential  to  the 
act  of  demolition:  nor  could  he  recover 
for  the  value  of  other  flour  taken  and  wast- 
ed in  another  warehouse  distinct  fn>m  his 
dwelling-house  on  the  dpposite  side  of  the 
street',  of  which  the  luck  only  was  burst: 
that  not  being  a  beginning  to  demolish, 
&c.  within  the  act,  with  the  view  with 
which  it  appeared  to  be  done.  Burroirs 
V.    Wright,  Trin.  41  Geo.  8.  298 

6  Where  a  mob  aAer  beginning  to  demoluh 
and  pull  down  a  house,  steal  flour  therein, 
or  force  the  owner  to  sell  ut  an  under  price, 
the  value  thereof  cannot  be  recovered  in  an 
action  sgainst  the  hundred  on  the  6th  sec- 
tion of  the  riot  act,  I  Geo.  1.  st.  2.  c.  6,  such 
stealing  and  robbery  being  substantive  fel- 
onies, and  not  within  the  offence  created 
by  the  4th  section  of  the  act.  But  flour 
which  was  spoiled  or  destroyed  at  tlie  time 
of  such  beginning  to  demolish,  &c.  may  be 
so  recovered.  Greasley  v.  Higginbotham, 
Trin.  41  Geo.  8.  808 

6'  To  an  inquiry  concerning  the  credit  of  an- 
other, who  was  recommended  to  deal  with 
the  plaintiff,  a  repreaeotation  by  the  defen- 
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dant  that  the  party  migfat  safely  be  eredit- 
ed,  and  that  lie  spoke  this  from  hU  outn 
knowledge,  and  not  from  hearsay,  will  not 
sustain  an  action  on  the  case,  for  damaces 
00  account  of  a  loss  sostained  by  the  de* 
fault  of  the  party,  who  turned  out  to  be'  a 
person  of  no  credit;  if  it  appear  that  it  was. 
made  b^  the  defendant  bona  fide,  and  with 
a  belief  of  the  truth  of  it;  for  the  founda- 
tion of  the  action  u  fraud  and  deceit  in  the 
defendant,  and  damage  to  the  plaintiff  by 
means  thereof.  And  taking  the  assertion 
of  knowledge  secundum  snbjectam  mateii- 
am,  y'lz.  the  credit  of  another,  it  meant  no 
other  than  a  strong  belief,  founded  on  what 
appeared  to  the  defendant  to  be  reasonable 
and  certain  grounds.  Haycra/t  ▼.  Creasy, 
M.  42  G.  8.  376 

7  A  commoner  may  maintain  an  action  on  the 
case  for  an  injury  done  to  the  common  by 
taking  away  from  thence  the  manure  which 
was  droppned  on  it  by  the  cattle ;  though 
his  proportion  of  the  damage  be  found  only 
to  amount  to  a  farthing;  at  least  the  small- 
ness  of  the  damage  found  is  no  ground  for 
a  nonsuit  Pindat  v.  }Vad»toorth,  H.  42 
G.  3.  406 

8  In  estimating  the  measure  of  damages  in  an 
action  ibr  breach  of  an  engagement  to  re- 
place stock  on  a  given  day,  it  is  not  enough 
to  take  the  value  of  the  stock  oik  that  day  if 
it  have  risen  in  the  mean  time,  but  the  biffh- 
est  value  as  it  stood  at  the  time  of  the  trul; 
there  being  no  offer  of  the  defendant  to  re- 
place it  in  the  intermediate  time  while  (he 
market  was  rising.  Shepherd  v.  Johnson, 
H.  42  G.  3.  430 

9  In' an  action  on  the  case  in  tort  for  a  breach 
of  a  warranty  of  ^oods,  the  scienter  need  not 
be  charged,  nor,  if  charged,  need  it  be  prov- 
ed.   Jiilliamson  v  Allihon,  T.  42  G.  8. 446 

10  It  is  not  necessary  to  give  a  local  descrip- 
tion to  the  nuisance  in  an  action  on  the  case 
fur  diverting  the  water  of  a  navigation; 
and  therefore  if  it  be  doubtful  whether  the 
place  where  such  navigation  is  stated  to 
lie  be  laid  in  the  declaration  as  a  venue  or 
as  local  desd'iption,  it  will  be  referred 
merely  to  venue,  and  need  not  be  proved  to 
be  at  such  place ;  but  it  is  sulficient  if  it  be 
at  any  other  place  within  the  county.  The 
Mersey  and  Ir well  J^Tavigaiion  t.  Doug- 
las, t.A2  G.  8.  660 

ADDITION. 

1  The  plointiff,  in  an  affidavit  to  hold  the  de- 
fendant to  bail,  must  give  himself  an  addi- 
tion; otherwise  the  defendant  will  be  dis- 
charged on  common  bail.  Jarrett  v.  Dil- 
lon, Mich.  41  (;eo.  8:  26 

2  The  affidavit  to  liold  to  bail  is  part  of  the 
process  to  bring  the  defendant  into  court; 
an  irregulifrity  must  be  taken  advantage 
of  in  the  first  instance,  and  is  waived  by  the 
defendant's  putting  in  bail.  Such  affida- 
vit ought  to  give  the  addition   as  well   as 


plaoe  of  abode  of  the  party  making  it. 
Dargent  v.  Vioant,  otherwise  Taylor, 
Hil.  41  Geo.  8. .  167 

ADMIRALTY. 

1  An  appointment  b^  the  Lords  of  the  Ad- 
miralty of  a  captam  in  the  navy  to  be  sec- 
ond commander  on  board  a  King's  ship  is 
valid  by  their  general  authority  to  appoint 
what  fmcen  they  think  proper  for  the  ser- 
vice, although  another  was'appomted  to  the 
first  command  on  board  the  same  ship,  and 
notice  is  only  taken  of  one  captain  in  the 
book  of  regulations  for  the  navy.  And  such 
second  captain  is  entitled  to  a  captain's 
share  of  prize  under  the  king's  proclama- 
tion.  Waterhouse  v.  King,  T.  42  G.  8. 6to 

2  The  book  of  regulations  for  the  navy,  sub- 
mitted by  the  I^rds  Commissioners  of  the 
Admiralty  to  the  King  in  council  in  1780, 
and  approved  by  his  Majesty  by  an  order 
of  council,  b  only  directory  to  the  Lords 
Commissioners. ,  i6. 

AFHDAVIT. 

Where  a  defendant  is  brought  up  to  ro^ 
ceive  judgment  after  convictron,  an  affida- 
vit by  the  prosecutor  in  aggravation,  stat- 
ing; that  a  third  ^  person,  who  refused  to 
jom  in  the  afiSdavit,  had  informed  him  that 
the  defendant  after  the  trial  had  repeated 
in  his  hearing  the  libellous  matter  for  which 
he  was  indicted,  n  not  admissible;  at 
least  not  without  stating,  that  such  third 
person  was  under  the  control  or  infineoce 
of  the  defendant.  R,  v.  Pinkerion,  B.  42 
G.  8.  497 

AFTIDAVrr  to  hold  to  Bail, 

1  In  an  affidavit  to  hold  to  bail  for  1 190Z.  1  Is. 
S(f.  it  is  not  enough  to  negative  a  tender  of 
the  said  debt  in  bank  notes;  for  non  con- 
stat but 'a  tender  in  bank  notes  was  made 
of  all  but  the  fractional  sum,  which  would 
be  sufficient  within  the  statute,  37  Geo.  8. 
c.  46.  Jennings  y.  Mitchell,  Mich.  41 
Geo.  8.  25 

2  The  plaintiff,  in  an  affidavit  to  hold  the 
defendant  to  bail,  must  five  himself  an  ad- 
dition, otherwise  the  defendant  will  be  dis- 
charged on^ommon  bail.  Jarrett  v.  Dil- 
lon, Mich.  41  Geo.  8.  26 

8  No  objection  can  be  made  to  the  insufli- 
ciency  of  an  affidavit  to  hold  to  bail,  in  not 
negativing  a  tender  of  the  debt  in  bank 
notes,  afler  the  bail  have  justified.  Jones 
V.  Price,  Mich.  41  Geo.  8.  65 

4  An  affidavit  to  hold  to  bail,  sworn  by  a 
clerk  in  the  chamberlain  of  Xoncto/t's  office 
as  to  the  existence  of  the  debt,  and  that  no 
tender  of  it  had  been  made  in  bank  notes  to 
the  best  of  his  knowledge  and  belief,  held 
sufficient  in  an  action  brought  by  the  cor- 
poration. 7  he  Mayor,  Ijfc,  of  London,  v. 
Dias,  Hil.  41  Geo.  8.  125 

6  The  affidavit  to  hold  to  bail  is  part  ef  the 
process  to  bring  the  defendant  into  court ; 
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any  irregalarity  in  it  mast  be  taken,  advan- 
tage of  in  the  first  instance,  and  is  waived 
by  the  defendant's  patting  in  bail.  Such 
affidavit  ought  to  give  the  addition  as  well 
as  place  of  abode  of  the  party  making  it 
Dargtntvl  Ftoani  otherwise  Taylor,  nU. 
41  Geo.  8.  167 

6  An  affidavit  to  hold  to  bail  made  by  the 
agent  of  the  plaintiflf,  expressly  negativing 
a  tender  in  bank  notes  or  the  debt  to  his 
principal,  as  well  as  to  himself,  is  safficient, 
though  the  plaintiff  himself  were  not  therein 
stated  to  reside  abroad,  jitaightv.  Keyte, 
East.  41  Geo.  8.  206 

7  Id  an  affidavit  to  hold  to  bail  for  20/.  and 
upwards,  it  is  sufficient  to  negative  a  t'.'n- 
der  of  the  said  sum  in  bank  notes;  that  hav- 
ing reference  to  the  specific  sum  sworn  to, 
which  was  such  h»  might  be  so  tendered. 
Maylin  v    Townsend,  M.  42.  G.  3.       835 

^  Where  the  principal  resides  here,  it  is  not 
sufficient  for  hb  agent  in  an  affidavit  to 
hold  to  bail  to  negative  a  tender  of  the 
debt  in  bank  notes  to  the  best  of  his  know- 
ledge and  belief;  bat  such  tender  roast  be 
positively  negatived.  Elliott  v.  Duggan, 
M.  42  G.  8.  846 

9  An  affidavit  to  hold  to  bail  for  a  certain 
sum  for  the  breach  of  an  agreement  mast 
shew  that  the  snm  is  stipulated  damages, 
and  not  merely  a  penalty.  Stating  that  the 
defendant  bound  himself  in  a  Qertain  sum 
to  perform  a  certain  agreement,  and  that 
he  had  neglected  and  refused  to  perform 
his  part,  is  not  sufficient.  Wildey  Tkorn- 
ton,  T.  42  G.  3.  620 

1^  No  counter  affidavit  can  be  received  in  B. 
R.  in  order  to  contradict  or  do  away  theeN 
feet  of  an  affidavit  to  hold  to  bail  on  the  mer- 
its. And  though  such  counter  affidavit 
might  be  received  to  shew  that  the  defend- 
ant had  been  before  holden  to  bail  for  the 
same  cause  of  action  here,  yet  it  will  not 
avail  to  shew  thit  he  was  before  so  holden  to 
bail  in  a  foreign  country ;  at  least  where  it 
did  not  distinctly  appear  that  the  defendant 
could  have  the  same  redress  and  benefit 
by  the  proceedings  abroad  as  here.  Imlay 
V.  Ellefsen,  T.  42  G.  8.  640 

H  If  a  defendant  be  holden  to  bail  under  a 
Judge's  order,  upon  an  affidavit  disclosing 
circumstances  which  shew  that  the  plain- 
titf  has  been  damnified  to  such  un  amount, 
it  is  sufficient:  though  it  improperly  state 
thitt  the  defendant  was  indebted  to  that 
amount,  and  disclose  the  special  circnm- 
stances  i6. 

AGENT. 
Bee  Assumpsit,  No.  4. 

AGREEMENT. 
See  Action  on  thk  Case.     Assump- 
sit.     Pl^EADING. 

See  Stock,  No.  I. 

1  After  a  bargain  and  SJile  of  a  stack  of  hay 

between  the  parties  on   the  spot,  evidence 

that  the  vendee  actually  sold  part  of  it  to 

another  person  (by  whom,  thoogh  againat 


the  vendee*i  approbation,  it  waa  taken 
away,)  is  safficient  to  warrant  the  joty  in 
finding  a  delivery  and  acceptance  by  the 
vendee:  thereby  taking  the  case  out  of  the 
statute  of  frauds.  Cfuiplin  v.  Rogers,  Hil. 
41  Geo.  3.  106 

2  In  an  action  for  the  non-delivery  of  malt, 
which  the  defendant  had  undertaken  to  de- 
liver on  request  at  a  certain  price,  it  is  saf- 
ficient for  the  plaintiff  in  his  declaration 
to  aver  such  request,  and  that  he  Was  ready 
and  willing  to  receive  the  malt  and  to  pay 
for  it  according  to  the  terms  of  the  sale, 
but  that  the  defendant  refused  to  deliver 
it;  without  averring  an  actual  tender  of 
the  price.  Rawson  v.  Johnson,  Hil.  41 
Geo.  8.  .  IIU 

8  In  assumpsit  for  goods  sold  and  delivered, 
defend  I  nt  pleaded  a  set  off  of  more  money 
due  to  him  from  the  plaintiff.  Replication, 
that  the  goods  were  agreed  to  be  paid  for 
in  reiidy  money,  which  replication  was  hol- 
den bad  on  demurrer,  being  no  answer  to 
the  plea.     Eland  v.  Kdrr,  feast.  41  G.  8. 

188 

AMENDMENT. 
See  Practice,  No.  7. 
Leave  given  to  amend  the  declaration  by 
entitling  it  of  the  day  on  which  it  was  actu- 
ally delivered,  instead  of  the  term  general- 
ly, in  order  to  accord  with  an  averment 
therein,  that  other  defendants  named  in  the 
writ  were  then  outlawed.  CotUanchi  v. 
Le  Ruez,  Hil.  41  Geo.  8.  79 

ANNUITY. 

1  A  memorial  under  the  annuity  act  of  a  bond 
stating  that  ^.  and  B.  severally  became 
bound  is  not  sufficient  in  law  if  the  bond 
be  joint,  as  well  as  several.  JVilley  v. 
Catvthorne,  East.  41  Geo.  8  199 

2  Where  a  former  rule  for  setting  qside  an 
annuity  was  discharged,  because  it  did  not 
appear  that  an  indorsement  [not  memorial- 
ized] containing  a  clause  of  redemptk>n 
[bearing  date  after  the  deed]  had  been 
made  prior  to  the  execution  of  it;  in  which 
case  it  could  not  be  received  in  evidence 
for  want  of  .being  stamped;  the  court  will 
not  enter  into  the  question  on  a  subsequent 
rule;  alihough  it  appear  clearly  that  the 
indorsement  was  made  before  the  deed  waa 
executed ;  and  that  such  clause  of  redemp- 
tion was  not  inserted  in  the  memorial  of 
the  annuity  enrolled  according  to  the  stat 
17  Geo.  2.  c.  26.  Schumann  v.  Weather^ 
head,  Trin.  41  G.  8.  268 

8  An  annuity  granted  in  1790,  the  grantee  of 
which  died  in  1794,  and  the  mtereat  of 
which  was  regularly  paid  till  1800  without 
objection,  shaH  not  be  impeached  for  a  sup- 
posed defect  of  consideration,  which  micht 
have  been  explained  by  the  grantee  if  liv- 
ing. And  semble,  that  an  annuity  paid 
without  objection  for  more  than  six  years 
shall  be  protected  by  analogy  to  the  stat- 
ute of  limitations  agamst  any  such  objec- 
tion dehors  the  memorial,  without  strong 
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reasons  to  the  contrary.    Ex  parte  Maz^ 
ti«//,M.  42G.  8.  872 

4  Ao  annuity  secured  on  lands  in  fee  of  equal 
annual,  value  need  not  be  registered  under 
the  Stat  17  G.  8.  26.  s.  8,  though  ih'e  an- 
nnity  were  also  secured  upon  leasehold  pro- 
perty.    Ex  parte  Michell,  H.  42  G.  8.  887 

5  A  memorial  of  an  annuity,  stating  the  whole 
consideration  to  have  been  paid  in  money, 
is  good;  though  part  of  it  were  paid  by 
means  of  a  banker's  check*  the  value  of 
which  had  been  actually  received  by  the 
rrantor  some  time  before  the  executwn  of 
tne  deeds.  ib. 

6  Where  the  memorial  of  an  annuity  register- 
ed under  the  statute  7  G.  8.  c.  26,  stated 
that  "  the  bond,  warrant  of  attorney,  inden- 
ture and  deed  poll,  given  to  secure  the  an- 
nuity, were  witnessed  by  four  persona," 
that  must  be  taken  to  mean  that  each  of 
them  were  so  witnessed ;  and  therefore  if 
it  appear  by  the  answer  on  oath  of  the  as- 
signee of  the  grantee,  that  three  of  the  in- 
struments were  attested  by  tu^  persons  on- 
ly, the  court  on  application,  though  at  the 
distance  of  near  twenty  }  ears,  and  after  the 
principal  parties  and  witnesses  to  the 
transaction  are  dead,  will  set  aside  the  war* 
rant  of  attorney ;  the  merits  of  such  objec- 
tion not  depending  on  testimony  lost  by  the 
delay.     Ex  parte  Mackreth,  T.  42  G.  3. 

590 

7  Where  a  rule  nisi  is  obtained  in  B.  B.  for 
setting  askle  an  annuity,  the  several  ob- 
jections thereto  intended  to  be  insisted  on 
by  counsel  at  the  time  of  making  such  rule 
absolute  must  be  stated  in  the  said  rule  ni- 
si    Begula  generalU,  T.  42  G.  3.      698 

APfEAL. 

See  OvKRssERs  of  the  Poor,  No.  2. 
By  s.  19.  of  Stat.  18  G.  3.  c.  78,  where  an 
order  of  justices  has  been  made  for  stop- 
ping up  a  road  an  appeal  is  given  to  the  par- 
ty grieved  by  any  •*  such  order  or  proceed- 
ing, &c.  at  the  next  quarter  gessions  after 
such  order  made  or  proceeding  hadf  &c.'* 
held  that  at  all  events  an  appeal  to  the  ses- 
sions next  after  the  actual  oh ttruction  of  the 
road  was  too  late:  the  party  having  had  suf- 
ficient notice  of  the  order  in  time  to  have 
appealed  to  a  preceding  sesnions,  before 
which  time  the  surveyors  of  the  highways 
had  begun  to  stop  up  the  road.  12.  v.  The 
Justices  of  Pembrokeshire,  H.  42  G.  3. 431 

APPOINTMENT. 
See  PbWER. 

APPRENTICE. 
See  Settlement   by  Apprentice- 
ship. 

ASSUMPSIT. 

See  Bills  of  Exchange,  No.  8,  4,  6. 

Insurance,  No.  1. 

1  A  captian  of  a  troop,  during  the  time  of  his 

absence,  and   while   another  officer  is  in 

the  actual  command  of  it,  by  whom  the  or- 


ders for  Bobtistence  are  issued,  and  the 
subsistence  money  is  received  from  gov- 
ernment, is  not  liable  to  pay  for  subsis- 
tence furnished  to  the  men,  thou|b  such 
captain  was  still  entitled  to  a  profit  upon 
the  sum  issued  on  that  account,  and  the 
troop  still  continued  under  his  military  or- 
ders.   MyrtU  V.  Beaver,  Hil.  41.  Geo.  8. 

80 

2  Where  money  was  lent  bythe  ptaintiiTto 
the  defendant,  for  which  a  note  was  given 
on  a  wrong  stamp;  plaintiff,  on  parol  proof 
of  such  consideratkin,  may  recover  on  the 
money  counts.  2\te  Vi  Jones,  Sittings 
at  IVestttiinster  1788,  cor.  Lord  ITenyon. 

44 

8  An  action  upon  promises  lies  by  a  ship  own- 
er to  recover  from  the  owner  of  the  cargo 
his  proportion  of  general  averoge  loss  in- 
curred by  sacrificing  the  tackle  belonging 
to  a  ship  for  an  unusual  purpose,  or  on  an 
extraordinary  occasion  of  danger,  for  the 
benefit  of  the  whole  concern.  Birkeley  v. 
Pre8frrare,}\.  4\  G.  S.  118 

4  Jl.  and  B.  merchants  abroad,  ship  tobacco 
for  Liverpool,  consigned  to  •^.  hinisolf  there 
to  whose  order  the  bills  of  lading  are  made: 
ono  of  these  bills  is  sent  inclosed  in  a  letter 
from  the  shippers  to  C.  at  Liverpool,  advis- 
ing him  of  such  consignment  to  Jl.,  and  that 
A.  intended  to  proceed  to  Liverpool,  but  io 
case  be  should  not  arrive  in  time  desiring 
C.  to  do  the  best  for  them.  The  tobacco, 
having  arrived  in  a  damaged  state  before 
jf .,  is  required  to  be  landed,  and  is  depoyit- 
ed  in  the  king'6  warehouse  pursuant  to  the 

'  statute;  and  afterwards  C.  acting  as  agent 
for  A.  within  the  knowledge  of  the  captain, 
makes  an  entry  of  it  in  his  own  name  in  the 
custom-house  to  avoid  seizure:  Held,  that 
this  was  not  such  an  acceptance  of  the  car- 
go by  C.  as  would  make  him  liable  to  the 
captain  for  the  freight.  Ward  v.  Felton^ 
T.  41  G.  8.  248 

5  The  captain  of  a  troop  for  which  forage  is 
furnished,  by  the  orders  of  a  clerk  ap- 
pointed by  such  captain,  is  not  liable  in  an 
action  for  money  had  and  received  for  Kocb 
forage,  though  present  with  the  troop  at 
the  time;  it  not  appearing  that  he  had  re- 
ceived any  money  for  this  purpose  from  the 
paymaster,  to  whom  it  is  issued  by  govern- 
ment, and  upon  whom  the  captain  is  enti- 
tled to  draw  for  a  certain  sum  regulut<^ 
by  the  returns  of  the  preceding  month. 
Ricey,  Chute,  T.  41  Geo.  8.  281 

6  A  liter,  if  he  had  in  effect  received  the  mo- 
ney.    Rice  V.  Everitt,  T.  41  G.  8.       288 

7  A  seaman  having  contntcted  to  go  a  voyiige 
from  A.  to  B  and  back  again,  with  u  stipu- 
lation that  he  should  not  be  entitled  to  his 
wages  till  the  end  of  the  voyage,  cannot 
mamtatn'  a  general  indebitatus  assumpsit 
to  recover  his  wages  pro  rata  as  far  as  B,; 
though  he  were  there  wrongfully  di^mrssed 
by  the  defendant,  the  captain ;  but  hi^  re- 
medy is  either  for  the  breach  of  tb«  spe- 
cial contract,  or  for  such  tortious  act  of  the 
captain's  whereby^  he  was  prevented  from 
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earning  bi«  wages.    Huile  ▼.  HnghimaUt 
H.  42  G.  3.  401 

8  Upon  a  sale  of  bops  bv  tbe  sample,  with  a 
warranty  that  tbe  balk  of  the  commodit/ 
answeied  tbe  sample,  tbe  law  does  notraise 
an  implied  warranty  that  the  commodity 
should  be  merchantable,  tboogh  a  fair  mer- 
chantable price  were  given ;  and  therefore 
if  there  be  a  latent  defect  then  existing  in 
it,  nnknown  to  the  seller,  and  withoat  frand 
on  his  part,  (bat  arising  from  the  fraud  of 
the  grower  from  whom  he  purchased,)  socb 
seller  is  not  answerable,  though  the  goods 
tnrned  oat  to  be  unmerchantable.  Par" 
kinson  v.  Lee,  E.  42  G.  8.  477 

9  The  plaintiff,  a  broker,  haTing  a  lien  on 
certain  policies  of  insarance  effected  for  his 
principal,  for  whom  he  had  given  his  ac- 
ceptances, the  defendant  promised  that  he 
would  provide  for  the  payment  of  those  ac- 
ceptances as  they  became  due,  upon  tbe 
plaintiflr*s  giving  ap  to  him  such  policies 
m  order  that  he  might  collect  for  the  prin- 
cipal the  money  due  thereon  from  the  un- 
derwriters, which  was  accordingly  done, 
and  the  money  was  afterwards  received  by 
the  defendant;  held,  that  this  was  not  a 
promise  for  the  debt  or  default  of  another 
within  the  statute  of  frauds;  and  that  the 
plaintiff  might  -recover  against  the  defend- 
ant as  well  for  the  breach  of  agreement  in 
not  providing  for  the  payment  of  the  accep- 
tances, as  also  upon  a  count  for  money  had 
and  received.  Caailing  v  Auberi,  E.  42 
G.  8.  482 

10  Money  paid  by  one  with  full  knowledge,  or 
the  means  of  such  knowledge  in  his  lunds, 
of  all  the  circqmstances,  cannot  be  recover- 
ed back  again  on  account  of  such  payment 
having  been  made  under  an  ignorance  of  the 
law.     Bilbie  v.  Luailey,  T.  42  G.  8.   547 

11  Qu.  where  such  payment  made  under  an 
nncertainty  of  the  tacts,  Ckatfield  v.  Pax- 
ton,  M.  39  G.  8.  cited.  ib, 

12  The  law  will  not  raise  an  implied  promise 
in  tbe  parish  where  a  pauper  is  settled  to 
reimburse  the  money  laid  out  by  another 
parish,  in  which  he  happened  to  be,  in  pro- 
vidiqg  necessary  medical  assistance  for 
him.     Aikitu  v.  Banwell,  T.  42  G.  3.  564 

ATTORNEY. 

1  An  attorney  has  a  lien  upon  a  sum  awarded 
in  favour  of  bis  client,  as  well  as  recover- 
ed by  judgment:  and  if  after  notice  to  the 
defendant  the  latter  pay  it  over  to  the 
plaintiff;  the  plaintiff's  attorney  may  com- 
pel a  repayment  of  it  to  himself;  and  he 
shall  not  be  prejudiced  by  a  collusive  re- 
lease from  tbe  plaintiff  to  the  defendant 
Ormerod  v.  Taie,  £.  41  G.  8.  228 

2  One  who  executes  a  deed  for  another,  under 
a  power  of  attorney,  must  execute  jt  in  the 
name  of  his  principal;  but  if  that  be  done, 
it  matters  not  in  what  form'  of  words  such 
execution  is  denoted  by  tbe  signature  of 
the  names:  as  if  opposite  the  seal  be  writ- 
ten *'  for  /.  ^.**  (the  principal,) "  M.  fV," 


(the  attorney,)  {L.8,)  TVUki  and  ano^^er 
V.  Back,  H.  42  G.  8.  899 

Attorney,   Warrant  of,  to  eonfeta  judg- 

nunt, 

Set  Paactice,  No.  20,  21. 

AVERAGE  (GENERAL.) 
An  action  upon  promises  lies  by  a  ship 
owner  to  recover  from  the  owner  of  the  car- 
^0  his  proportion  of  general  average  loss 
mcurred  by  sacrificing  the  tackle  belon^ng 
to  a  ship  for  an  unusual  purpose,  or  on  an 
extraordinary  occasion  of  danger »  for  the 
benefit  of  the  whole  concern.  Birkley  v. 
Prugrave,  HU.  41  G.  8.  118 

AWARD. 
See  Li«N,  No.  8. 

1  Application  to  set  aside  awards,  though 
for  objections  appearing  on  the  face  of 
them,  must  be  made  wiSiin  the  time  limit- 
ed by  the  9  and  10  W.  3.  c.  15.  Lown- 
den  v.  Lowndes,  Hil.  41  G.  8.  142 

2  Where  a  verdict  is  taken  pro  forma  at  the 
trial  for  a  certain  sum,  subject  to  the  award 
of  an  arbitrator,  the  som  afterwards  award- 
ed is  to  be  taken  as  if  it  had  been  original- 
ly found  by  the  jury;  and  the  plaintiff 
is  entitled  to  enter  up  judgment  for  the 
amount  without  first  applying  to  the  court 
for  leave  so  to  do.  Lee  v.  Lingard,  E.  42 
G.  8.  200 

BAIL. 

1  In  scire  facias  on  tbe  recoj^nizance  of  bail, 
and  scire  feci  returned,  it  is  sufficient  to  fix 
the  bail  if  they  were  summoned  before  the 
rising  of  the  court  on  the  return  day.  But 
the>  court  will  stay  proceedings  against 
both  the  bail,  on  p.iy  ment  of  the  sum  sworn 
to  and  costs,  although  less  than  the  dama- 
ges recovered,  or  tlutn  the  sum  named  in 
Uie  process.  Clarke  v.  Bradthaw,  M.  41 
G.  8.  67 

Tramel  v.  Rivaz,  T.   16  G.  8.  8.  P.  there 
cited.  59 

2  The  scire  facias  against  bail  must  lie  four 
days  in  the  office,  as  well  where  scire  feci  is 
returned  as  nihil.  fVillianu  v.  Mason, 
M.  4  G.  2.  cited  ib.  68 

8  Where  the  defendant  was  sued  by  original 
in  London,  the  scire  facias  against  the  bail 
must  be  sued  there  also:  and  it  does  not 
help  the  plaintiff  who  sued  out  the  scire  fa- 
cias in  Middlesex,  that  bail  bad  by  mistake 
been  put  in  there.  Harris  and  Another 
V.  Caloert  and  Another,  T.  41  G.  8.    292 

4  If  the  defendant's  attorney  or  his  clerk  be 
put  in  as  bail,  tbe  plaintiff  must  except  to 
the  bail,  and  cannot  proceed  a^  if  the  matter 
were  a  nullity.  B.  v.  The  Sheriff  of  Sur- 
ry, H.  42  G.  8,  and  Foxall  v.  Bowerman, 
ib.  417 

6  An  omission  in  the  ac  etiam  part  of  the 
writ  of  the  sum  for  which  the  defendant  is 
arrested  on  bailable  process  is  irregular, 
and   be  cannot  be  bolden  to  special  bail 
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thereon.     Daviaon  v.  Frott,  E.  42  G.  8. 

47S 

6  Bail  in  error  are  not  required  by  ttat.  3.  J. 
1.  c.  8,  on  error  brought  on  a  judgment  by 
defaulr  in  debt  on  a  count  for  a  promiaaorj 
note,  any  more  than  on  connti  for  goo<M 
sold  and  delivered,  and  on  sn  account  stat- 
ed; though  if  there  were  one  count,  on 
which  juc^ment  was  entered  up,  for  which 
bail  in  error  were  not  required,  it  seems 
sufficient  to  excuse  the  piaintiff  in  error. 
Trier  v.  Bridgman,  E.  42  G.  3.  498 

7  A  writ  of  error,  though  not  returned,  is  of 
itMlf  a  supersedeas;  and  may  be  pleoded 
by  the  bail  to  have  bean  issued  ana  allow- 
ed after  the  issuing  and  before  the  return 
of  the  ca.  sa.  sgainst  the  principal,  so  as  to 
avoid  the  proceedmgs  against  them  in  scire 
facias  upon  the  recognizance  of  bail  prose- 
cuted aAer  a  return  by  the  sheriff  of  non 
est  inventus  made  pending  such  writ  of  er- 
ror. •  Sampton  \,  Brown,  T.  42  G.  8.  583 

BAII^BOND. 

After  a  party  arrested  on  civil  process  has 
been  discharged  on  giving  a  bail-bond  to^ 
the  sheriff  foi  his  uppearance  at  the  return 
of  the  writ,  it  is  optional  in  the  sheriff 
whether  he  will  accept  the  surrender  of  the 
party  in  discbarge  of  the  bail-bond  before 
the  return  of  the  writ:  and  therefore 
though  notice  of  snch  surrender  were  given 
to  tM  sheriff  and  the  gaoler  in  whose  cus- 
tody the  party  then  was  at  the  snit  of  an- 
other; after  which  the  gaoler  let  the  par- 
ty oot  of  enstody;  yet  held  that  the  gaoler 
was  not  liable  upon  his  bond  of  indemnity 
to  the  sheriff  as  for  an  escape  in  the  former 
snit;  for  the  party  wns  oot  legally  in  the 
enstody  of  the  sheriff  or  his  gaoler  merely 
by  virtue  of  such  notice  or  surrender. 
Hamilton  v.  Wilson,  E.  41  G.  8.        192 

BANKRUPT. 

1  A  dischaVge  nnder  a  commission  of  bank- 
rupt in  a  rareign  Oonntry  is  no  bar  to  an  ac- 
tion for  debt,  arising  here,  against  the 
bankrupt  by  a  creditor,  a  subject  of  this 
conntry.     Smith  v.  Buchanan,  M.  41 G.  8 

'19 

2  Monev  paid  by  one  partner  to  another  be- 
fore the  bankruptcy  of  the  latter,  for  the 
purpose  of  being  paid  over  as  his  liquklated 
share  of  a  debt  to  their  joint  creditor,  if  it 
be  not  so  applied  is  proveable  as  a  debt  nn- 
der the  commission  of  the  bankrupt  part- 
ner; although  the  solvent  partner  were  not 
called  upon  to  repay  the  debt  to  the  joint 
creditor  till  after  the  bankruptcy  of  the 
other.  But  the  solvent  partner  may  recov- 
er from  the  bankrupt  his  share  of  snch  debt 
10  paid  afiet  the  bankruptcy  to  the  joint 
creditor,  notwithstandhig  the  trankmpt  has 
obtained  bis  certificate.  Wrighi  v.  Hunter, 
M.  41  G.  8.  26 

8  A,  engages  as  a  partner  in  a  particular 
transaction  with  B.  C.  and  D.  who  were  be- 
fore partners;  B.  C.  and  Z).  become  bank- 
rapts,  after  which  A.  pays  a  debt  due  from 


himself  and  then  to  a  joint  creditor;  held 
that  these  three  partners  constitoted  but 
one  debtor  to  A.  and  he  might  recover  from 
B.  the  proportion  of  B.  C,  and  JD.  towarde 
the  joint  debt,  B.  not  having  pleaded  in 
abatement.  ib, 

4  A  bill  of  exchange  payable  to  A.  or  order, 
which  was  legal  in  its  inception,  was  bv 
him  indorsed  to  B.  for  an  nsnrious  consid* 
oration,  who  passed  it  to  a  third  person  for 
a  valuable  consideration,  without  notice  of 
the  nsnry  by  whom  it  was  paid  to  ^.*«  ae- 
signees  after  his  bankruptcy,  in  satisfaction 
of  a  debt  owing  to  the  bainkmpt's  estate; 
held  that  the  indorsement  of  A.  to  B,  on 
an  nsorions  account  did  not  avoid  the  bill 
in  the  hands  of  an  innocent  holder,  by  vir- 
tue of  the  statnle  of  usury,  and  that  B.'s 
assignees,  being  clothed  with  the  rights  of 
such  innocent  indorsee,  were  entitled  to 
hold  the  bill  against  A,  though  as  between 
A,  and  B.  the  security  was  void.  Parr 
V.  Eliason,  M.  41  G.  8.  60 

5  An  agreement  on  discounting  a  bill,  that 
the  plaintiff  should  take  in  part  payment 
another  bill  which  had  time  to  run  at  cash, 
although  the  full  discount  was  taken,  is 
usurious.  ib. 

6  After  an  act  of  bankruptcy  committed  by 
one  of  two  partners,  joint  effects  are  sent 
away,  which  come  to  the  defendant's 
hands;  then  the  following  partner  dies, 
leaving  the  defendant  his  executor;  and 
afterwards  a  commission  of  bankrupt  is  ta- 
ken out  against  the  surviving  partner,  and 
hb  estate  assigned  to  the  plainttSs;  held 
that  they  are  tenants  in  common  with  the 
solvent  partner,  and  after  his  decease  with 
his  representatives,  by  relation  of  law  (Wim 
the  act  of  bankruptcy,  and  cannot  therefore 
maintain  trover  against  the  defendant 
claimmg  nnder  such  solvent  partner. 
Smith  V.  Stoefcs,  E.  41  G.  8.  188 

7  After  an  act  of  bankruptcy  committed  by 
one  partner  the  other  delivers  goods  oT 
their  joint  property  to  a  creditor  for  a  joint 
debt,  and  dies;  afterwards  a  commission 

'  issues  against  the  surviving  partner;  held 
that  the  creditor,  by  virtue  of  snch  delive- 
ry by  the  solvent  partner,  became  tenant  in 
common  of  the  goods  with  the  assignees  of 
the  bankrupt,  by  relation  from  the  act  of 
bankruptcy,  which  was  in  the  lifetime  of 
the  solvent  partner,  and  consequently  that 
the  assignees  cannot  maintain  trover 
against  such  creditor.  Smith  v.  Oriell, 
E.  41  G.  8.  185 

8  A.  desires  leave  to  place  certain  lon^  bills 
in  B,*s  bands  and  to  be  allowed  permission 
to  draw,  without  renewals,  bills  of  shorter 
dates,  and  desires  B.  to  calculate  the  sum 
to  be  drawn  for,  allowing  commission; 
and  the  long  bills  indorsed  by  A.  are  incloe- 
ed  to  S.  in  the  same  letter.  B.  answers 
that  agreeable  to  A,*$  wishes,  he  had  dis- 
counted the  bills,  and  then  specifies  the 
amount  to  be  drawn  for.  This  transaction 
is  not  an  exchange  or  sale  of  bills  upon  db- 
count,  but  a  deposit  of  the  long  bilb,  on 
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GondkioB  of  being  aUowad  to  draw  shorter 
bills;  and  B».  having  aoceptad  A,*i  bills, 
and  sach  acceptances  being  disbonoared 
in  connequenceof  S.'s  bankraptcy,  and  the 
long  bills  having  remained  in  specie  in 
B.^$  handfl  at  toe  tinse  of  his  bankrupt- 
cy, and  B.'s  assignees  having  afterwards 
received  the  valoe  of  them  A.  naay  recover 
the  amoant  froos  them  as  money  had  and 
received  to  his  use.  Park$  v.  Elia$on, 
Trin.  41  Geo.  3.  266 

9  A  trader  orders  bags  of  wool  of  deiendants 
(merchants)  in  Deetmber,  which  are  deliv- 
ered on  the  19th  of  Fibrttary  following; 
and  by  the  course  of  dealing  the  trader  has 
the  option  of  returning  the  wool  for  which 
he  has  no  call,  though  previously  ordered. 
The  trader  being  from  home  when  the 
bags  were  delivered,  on  his  return  the  same 
day  gives  directions  "not  to  have  them 
opeuMl  or  entered  in  his  books,  but  only 
weighed  off  to  see  that  they  agreed  with 
the  invoice;  he  being  then  in  embarrsssed 
eircomatances,  and  intending  not  lo  take 
them  into  the  account  oi  his  stock  if  in  the 
event  he  found  himself  unable  to  pursue 
his  business.  Afterwards,  on  the  4th  and 
6th.  of  .UarcA,  being  then  avowedly  insol- 
vent, he  returns  the  bags  with  f  letter  to 
the  merchants,  declaring  his  situation,  and 
hoping  they  will  have  no  objection  to  take 
back  the  wool,  and  requesting  the  favor  of 
a  line  of  approbation  thereof;  which  letter 
is  received  and  the  approbation  given  after 
an  act  of  bankruptcy  committed  on  the 
same  day  the  letter  was  sent.  Held  that 
by   the  trader  keeping  powessioq  of  the 

Kods  so  long,  bis  option  (which  ought  to 
ve  been  exercised  on  the  receipt  of  them) 
was  gone;  and  that  being  in  a  state  of  in- 
solvency and  on  the  eve  of  bankruptcy,  he 
could  not  exercise  the  power  of  restoring 
the  goods  to  the  vendors,  though  without 
any  fraudulent  concert  with  them;  but 
that  the  trader's  assignees  are  entitled  to 
the  property.    JVeate  v.  Ball,  M.  42  G.  8. 

887 

10  If  a  trader  bcome  a  bankrupt  between  the 
time  of  executing  a  bill  of  sale  of  a  ship  at 
sea  to  the  defendant's,  and  the  time  of  the 
defendant's  complying  with  the  requisites 
of  the  registry  acts  of  the  26  G.  8.  c.  60, 
and  34  G.  3.  c.  68.  s.  16.  though  such  re- 
quisites were  completed  after  the  act  of 
bankruptcy,  and  before  the  action  brought, 
the  property  does  not  pass ;  but  the  assign- 
ees of  the  bankrupt  may  recover  the  pos- 
session of  such  ship  in  trover.  Mou  v. 
Ckarnock,  £.  42  G.  8.  616 

BARON  AND  FEME. 
8u  Will,  No  1.  2. 
A  covenant  by  a  husband  to  pay  to  trustees  a 
certain  annual  sum  b^  way  of  separate 
maintenance  for  his  wife  in  case  of  their 
future  separation,  with  the  consent  of  such 
trustees  or  their  executors,  Ace.  is  vaiki  iu 
law.  Rodney  v.  Chambtrt,  E.  42  G.  3. 468. 
Vol.  I.  77 


BILL9  OF  EXCHAN6B   aw  PRO- 
MISSORY NOTES. 
See  Witness,   No.    1.    Partsrs, 
No.  2. 

1  A  promissory  note  written  upon  a  stamp  of 
greater  value  than  the  proper  stamp  se- 

r'red  cannot  be  received  in  evidenoe, 
ugh  the  stamp  were  applicable  to  the 
same  kind  of  instrument  JParr  v.  PricM^ 
Mich.  41  Geo.  8.  48 

2  A  bill  of  exchange  payable  to  .tf.  or  order, 
which  was  legal  in  its  inoepiion,  was  by 
him  indorsed  to  JB.  for  an  usurious  consicf- 
eration,  who  passed  it  to  a  third  poison  for 
a  valuable  consideration,  without  notice  of 
the  usury,  by  whom  it  was  paid  to  i9.'t  as- 
signees, after  his  bankruptcy,  in  satisfac- 
tion of  a  debt  owing  to  the  bankrupt's  ee- 
tate;  held  that  the  iodorsemettt  of  if.  to  B* 
on  an  osurbus  account  did  not  avoiji  the 
bill  in  the  hands  of  aft  innocent  holder,  by 
virtue  of  the  statute  of  usury  ;  and  that 
JB.'s  assignees,  being  clothed  with  the  righCf 
of  such  innocent  indorsee,  were  entitleid  to 
hold  the  bill  against  wf .  thoi^  as  betwoen 
A.  and  B.  the  security  was  yoid.  Parr 
V.  Elioiorif  Mich.  41  Geo.  3.  60 

26.  An  agreement  on  discounting  a  bill,  that 
the  party  should  take  in  part  payment  ano- 
ther bill  which  had  time  to  run  as  cash, 
although  the  foU  discount  was  taken,  is 
usurious.  ,ib, 

8  A  mere  promise  by  a  debtor  to  his  creditor, 
that  if  he  would  draw  a  bill  upon  him  at  a 
certain  date  for  the  amount  of  his  denied, 
he  should  then  have  the  money  and  would 
pay  it,  does  not  amount  in  law  to  an  ac- 
ceptance of  the  bill  when  drawn;  and  an 
indorsee  for  a  valuable  consideration,  be- 
tween whom  and  the  drawee  no  common i- 
catk>o  passed  at  the  time  of  his  taking  the 
bill,  can  neither  recover  upon  the  count  as 
for  an  acceptance,  nor  on  the  genemi  counts 
as  for  money  had  and  received,  &c.  John* 
90n  V.  Collitu,  Mich.  41  Geo.  3.  48 

4  But  when  plaintiff  had  lent  money  to  the 
defendant,  for  which  he  took  a  promissory 
note  on  a  wrong  stamp,  held,  he  might 
give  parol  evidence  of  the  consideration  to 
enable  him  to  recover  on  the  money  counts. 
2)fte  V.  Jones,  tUtingt  at  IVeHmineUr^ 
1786,  cor.  Lord  Kenyon,  44 

6  Though  a  note  were  given  to  a  married  wo- 
man, knowing  her  to  be  such,  with  intent 

,  that  she  should  indorse  it  to  the  plaintiff  in 
payment  of  a  debt  which  she  owed  him  in 
the  course  of  earring  on  a  trade  in  her  own 
name  by  the  consent  of  her  husband),  yet 
the  property  in  the  note  vested  in  the  hus- 
band by  the  delivery  to  the  wife,  and  no 
mterest  passed  by  har  indorsement  to  the 
plaintiff;  neither  can  the  plaintiff  reeover 
upon  the  money  counts  under  such  circum- 
stances. Barlow  v.  Bishop,  East  41 
Geo  8.  214 

6  A  dmft  on  a  banker,  postdated,  and  deliv- 
ered before  the  day  of  the  date,  though  not 
intended  to  be  used  till  that  day,  requires 
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to  be  itamped,  hj  the  ttat  8t  Geo.  S.  e. 
25.   Mien  v.  Keeves,  East.  41  Gea  S.  216 

BOND. 

In  an  action  oir  a  jadgment  recovered  on  a 

t>ODd,ifitere«t  may  be  recovered  in  dama- 

gee  beyond  the  penalty  of  the  bond.    JP- 

Clure  V.  J>unkin,  Eaot.  41  Geo.  3.        ib. 

BRIBERY. 
5Sm  Indictxsnt,  No.  8. 

BRIDGE. 

1  The  county  or  riding  is  liable  to  the  repair 
of  a  bridge  bnilt  by  tmsteea  under  a  turn- 
pike act ;  there  i)eing  no  special  provbion 
for  exonerating  them  from  the  common 
law  liability,  or  transferring  it  to  others  ; 
thongh  the  traatees  were  enabled  to  raise 
tolls  for  the  support  of  the  roads.  J?,  v. 
The  InhabitanU  of  the  West  Riding  of 
Yorkshire,  E.  42  G.  3.  490 

2  If  a  bridge  be  of  public  utility,  and  used 
by  the  public,  the  public  must  repair  it, 
thongh  built  by  an  individual :  aliter,  if 
bnilt  by  him  ibr  his  own  benefit,  and  so 
continued,  without  public  utility,  though 
used  by  the  public,  ib.  490 

8  A  bridge  built  in  a  public  way  without  pub- 
lic ntilitv  is  mdictable  ai  a  nuisance  ;  and 
so  it  is  if  bnilt  nolourably  in  an  imperfect 
or  inconvenient  manner,  with  a  view  to 
throw  the  onus  of  rebuilding  or  repairing  it 
immediately  on  the  county,     ib.  490 

4  Where  to  an  indictment  agarniit  a  Riding 
for  not  reppiring  a  public  carriage  bridge, 
the  plea  alleged  that  certain  townships  md 
immemorially  used  to  repair  the  said 
bridge  ;  evidence  that  the  townships  had 
enlarged  the  bridge  to  a  carriage  bridge, 
which  they  had  before  been  bound  to  repair 
as  a  foot  bridge,  will  not  support  the  plea. 
Mich.  28.  G.  8.  ib.  495 

B  Where  townships  have  so  enlarged  a  bridge 

which  they  were  beft>re  bound  to  repair  as 

'  a  foot  biidge,  they  shall  still  be  liable  pro 

faU.  ib.  ib, 

6  Where  an  mdividuaj  buHds  a  bridge  which 
he  dedicates  to  the  public;  by  whom  n  is 
need,  the  county  are  bound  to  repair  it.  t^. 

7  The  county  is  liable  to  repair  a  bridge  built 
in  the  highway  and  useid  by  the  public 
above  forty  years,  though  originally  erected 
for  the  convenience  of  an  individual.  K. 
V.  The  Inhabitants  of  ttte  County  of  Gla-. 
morgan;  cor.  Lord  Kenyan  C.  J.  at 
Hereford  in  176S.  496 

"  BROKER. 

See  LxEN ,  No  6. 

Where  an  English  subject,  in  time  of  war, 
who  had  received  orders  to  effect  an  in- 
surance for  a  neutral  foreigner,  opened  the 
policy  with  his  usual  bnScer,  in  his  own 
name,  but  informing  him  at  the  same  time 
that  the  property  was  neutral;  this  is  a 
sufficient  indication  to  the  broker  that  the 

'  party. acted  as  agent,  and  not  on  his  own 
account ;  and  therefore  the  broker  has  bo 


lien  on  the  policy  lo  effected  for  his  general 
balance  against  such  agent,  as  between 
such  broker  and  the  principal.  Maanss  v. 
Hender$on,Hi\.  41  Geo.  8;  169 

CANDLES. 

See  Exciss. 

CARRIER. 
The  defendant  a  common  carrier  te  and 
from  B.  through  W.  to  R.  employs  distinct 
boats  to  carry  to  and  from  B,  to  R.  and  to 
and  from  B.  to  W.  which  pass  on  different 
days.  The  plaintiff*  knowing  this,  and 
having  com  at  W.  which  is  threatened  to 
be  seized  by  a  mob,  writes  to  the  defend- 
ant atB.  to  send  a  private  boat  quickly,  on 
account  of  the  state  of  the  country,  to  take 
the  corn  to  B.  to  which  the  defendant  not 
returning  any  answer,  and  plaintiff  fearing 
to  wait  till  the  day  defendant's  boat  would, 
in  the  usual  course  of  employment,  so  from 
W.  to  B.  stops  the  boat  passing  by  from  R. 
to  B.  and  without  disclosing  the  circom- 
stances  to  the  lioatnian,  prevails  on  him  to 
take  the  corn  on  board,  and  then  disfatches 
him  foiward  in  the  night,  having  privately 
sent  orders  to  open  the  lock  at  any  time 
when  he  should^  pass.  After  a  verdict  for 
the  defendant,  n^ativing  that  the  com  wae 
delivered  m  the  usual  course  of  dealing  as 
a  common'  carrier  ;  held  that  the  vei^ict 
might  be  sustained,  either  on  the  general 
ground  ef  fraud  in  the  plaintiff,  or  on  the 
circumstances  of  the  case,  furnishing  alto- 
gether evidence  of  a  tacit  stipulation  on  the 
part  of  defendant  to  do  the  best  he  conkly 
but  not  to  be  answerable  as  a  common  car- 
rier for  the  violence  of  the  mob  ;  or  beeanse 
it  did  not  appear  that  the  boatman,  whose 
ordinary  employment  was  between  R.  and 
B.  had  authority  firom  the  defendant  to  ac- 
cept the  goods  at  W.  for  B.  much  less  to 
accept  them  in  that  manner.  Edwards  and 
others  v  SherraU,  Trin.  41  G.  3.  293 

CASES  DOUBTED  or  DENIED. 
Webb  V.  Harvey,  (2  Term  Rep.  767.)  56 

CERTIORARI. 

1  The  Court  refused  a  criminal  information 
against  a  Magistrate  for  returning  to  a  writ 
of  Certiorari  a  conviction  of  a  party,  in 
another  and  more  formal  shape  than  that  in 
which  it  was  first  drawn  up,  and  of  which 
a  copy  had  been  delivered  to  the-party  con- 
victed  by  the  Magistrate's  clerk,  the  con- 
viction returned  being  warranted  by  the 
focts.     R.  V.  Barker,  Hil.  41  Geo.  8.  103. 

2  A  certiorari  to  remove  an  indictment  from 
the  sessrans  nuiy  be  sued  out  by  the  prose- 
cutor, without  giving  the  six  days  previoae 
notice  required  by  the  statute  18  Geo.  2.  c. 
18.  §  5.  in  the  case  of  removing  '*  convic- 
tions, judgments,  orders,  and  other  (sum- 
mary) proceedings."  The  effect  of  sach 
writ  is  to  remove  all  proceedings  of  the  na-^ 
ture  described  therein  which  have  taken 
place  between   the    teste  and  retnrn,  al- 
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though  the  proceediogi  origioatad  after  the 
teste.  The  Magistrates  below  are  bound 
to  obey  the  writ  oAer  prodaction  of  it,  and 
notice  to  them  in  fact  of  snch  prodaction, 
when  sitting  in  their  jodicial  capacity  ;  and 
after  that  aii  further  procedings  before  them 
on  the  matter  are  erroneous.  JL  v.  Bat' 
tama,  Hil.  41  Geo.  8.  153 

S  If  an  order  of  removal  be  confirmed  at  the 
sessions,  and  both  orders  he  removed  into 
B,  R.  by  certiorari  on  a  case  reserved,  and 
this  court  disapprove  of  the  orders,  for  want 
of  jurisdiction  of  the  removing  magistrates 
appearing  on  the  face  of  the  orignal  order  ; 
this  court  will  quash  both  orders,  without 
remitting  back  to  the  sessions  to  quash  the 
original  order,  for  the  purpose  of  enabling 
them  to  give  maintenance  according  to  stat. 
d  G.  1.  c.  7.  s.  9.  and  at  any  rate  they  will 
not  admit  an  application  for  amending  their 
judgment  for  quashing  both  orders  made  in 
the  term  subsequent  to  the  judgment  so  pro- 
nounced. R.  V.  The  InhabitanU  of  Moor 
Critchell,  H.  42  G.  8.  436 

COLLATERAL  PROMISE. 
See  Assumpsit,  No.  9. 

COMMITMENT. 
A  defendant,  being  brought  up  for  judg- 
ment after  conviction',  stands  committed, 
pending  the  consideration  of  the  judgment, 
unless  the  prosecutor  consent  !o  his  stand- 
ing out  en  bail.  R,  v.  WaddingUmt  Hil. 
41  G.  8.  94 

COMMONER. 
A  commoner  may  maintain  an  action  on 
the  case  for  an  injury  done  to  the  common, 
by  taking  away  from  thence  the  manure 
which  was  dropped  on  it  by  the  cattle  ; 
though  his  proportion  of  the  damage  be 
found  only  to  the  amount  of  a  farthing  ; 
at  least  the  smallneas  of  the  damage  found 
is  no  ground  for  a  nonsuit.  Pindar  v. 
JVadtViOrth,  H,  42  G.  8.  406 

CONDITION  PRECEDENT. 
See  Agreement,  No.  2.    Covsnant, 

No.  8. 

CONSIGNOR  AHD  CONSIGNEE. 
See  Stoppin o  in  transitu     Lxsxr. 

CONTINUANCE  DAY. 
See  PiiACTicx,  No.  10. 

CONTRACT. 
See.PLEADiMO,  No.  8,  9. 

CONVEYANCE. 
See  Insolvent  Debtor,  No.  2. 

CONVICTION. 
1  The  Court  refused  a  criminal  informatiou 
acainst  a  Magistrate  for  returning  to  a  writ 
of  Certiorari,  a  conviction  of  a  party  in  an- 
other and  more  formal  shape  than  that  in 
which  it  was  first  drawn  up,  and  of  which 
a  copy  had  been  delivered  to  the  party 


convicted  by  the  Magiatnte*«  clerk,  the 
conviction  returned  being  warranted  by  the 
facts.    R.  v.  Barker,  Hil.  41  G.  8.      108 

2  Where  an  act  gives  power  to  a  Mairistrate 
on  a  summary  conviction  to  award  ue  rsa- 
sonable  charges  of  taking  a  distress,  he 
must  ascertain  the  amount  in  the  convic- 
tion ;  and  an  adjudication  that  the  defend- 
ed shall  pay  the  reaeonable  charges  of  the 
levy  is  bad.  R.  v.  Symonds^  Hil.  41 
G.  8.  104 

3  A  conviction  on  the  stat.  5'G.  8.  c.  14.  for 
fishing  without  consent  of  the  owner,  **  in 
"  part  of  a  certain  stream  which  runneth 
*'  between  B.  in  the  parish  of  JS.,  in  the 
"  county  of  W.  and  C.  in  the  same  parish 
"  and  county,*'  quashed,  because  it  dkl 
not  appear  that  the  intermediate  course  of 
the  stream  between  the  two  termtni  in 
which  the  offence  wa^  alleged  to  be  com- 
mitted was  in  the  county  of  TV.  and  within 
the  jurisdiction  of  the  convicting  Magistrate. 
R  V.  Edtoard*y  H.  41  G.  3.  148 

4  If  a  conviction  before  a  justice  of  Peace  on 
the  game  Jaws  state  that  the  defendant  was 
present  at  the  time  when  the  information 
was  read  and  the  witnesses  examined,  and 
that,  when  called  on'  for  his  defence,  he 
produced  no  evkleoce,  and  did  not  require 
any  farther  time ;  that  is  sufficient,  with- 
out stating  that  he  was  previously  summon- 
sed  to  answer^  tfc.    Rex  v.  Stone^  Trin. 

.41  G.  8.  809 

6  Qtt.  Whether  it  be  necessary  for  the  pros- 
ecutor to  negative  by  evidence,  as  well  as 
in  the  infornuition,  the  qualifications  of  the 
defendant  to  kill  came  ? — and  Qu.  Wheth- 
er the  negative  of  such  qualifications  most 
be  repeated  in  the  adjudicatory  part  of  the 
conviction,  or  whether  it  be  not  sufficient 
to  convict  the  defendant  of  the  offence 
aforesaid^  referring  to  the  previous  part  of 
the  conviction,  which  sets  forth  the  infor- 
mation in  which  such  qualifications  were 
specifically  negatived.  Rex  v.  Stone, 
Trin.  41  G.  8.  ib, 

6  A  conviction  wherein  the  informatwn  does 
not  negative  the  defendant's  qualificatMns 
set  forth  in  the  statute  22  &  28  Car.  2  it 
bad.     Rex  v.  Jarvis,  H.  80  G.  2  cited.  811 

7  Whether  the  conviction  shouM  not  state 
expressly  that  the  evidence  was  given  in 
the  defendant's  presence.  Dub.  per  Lord 
Eenyon  in  R,y,  Stone.Ttin.  41  G.  8.  812 

8  If  the  convicting  magistrate  give  a  proper 
date  to  the  time  of  the  conviction  upon  the 
face  of  it,  and  sfterwarda  add  an  impossi- 
ble date  to  the  time  when  he  set  his  hand 
and  seal  to  the  conviction  (being  heforethe 
offence  committed),  the  latter  may  be  re- 
jected aa  surplusage.  R.  v,  Pieton,  H. 
42.  G  8.  428 

9  It  is  enough  that  the  conviction  sets  forth 
that  the  witness  was  examined  on  oath, 
without  stating  that  the  magistrate  had  an- 

.    thority  to  administer  the  oath.  ib. 

COPYHOLD. 
1  A  covenant  to  surrender  a  copyhold  to  a 
purchaser,  and  to  make  and  do  all  acts. 


•B 


INDEX. 


«  deeds,  ft  e.  Ibr  die  perftet  ranrenderiiig  end 
U&hnog  the  premwee  at  the  eoets  and 
eharges  of  the  ieller,  it  not  broken  by  non- 
piycneiit  of  the  fine  to  the  Lord  on  the  ad- 
miMifoB  of  the  porehaeer ;  for  the  title  m 
perfected  by  the  adimttanee  of  the  tenant, 
and  the  fine  w  not  doe  till  after  the  adaait- 
IttM.    Orakam  t.  Sim;  Trin.  41  Geo.  8. 

806 

COFJTRIGHT. 

1  An  action  Ilee  to  recover  damages  "  fi>r  pi» 
ratine  the  new  oorrectiena  and  additiona  to 
an  old  work."  Oary  ▼.  Longman  and 
Rh$,  East  41  O.  8.  180 

i  No  each  action  lies  for  pabliihing  tea 
charta  on  an  improTed  and  more  oaefal 
principle,  with  material  correctiona,  thoogh 
many  of  the  lines  were  copied  from  old 
charts.  SayrM  ▼.  Moon  tUHngt  after 
HH  88  G.  8.  181 

8  Bet  the  actkm  lies  for  a  aerrile  imitation 
of  parts  of  a  book  of  chronology,  thoagh 
other  parte  of  the  book  were  different 
J9r.  TnuUr  v.  Murray,  ntiingt  after 
Mieh.  88  G.  8.  182 

CORPORATION. 

Sa  Qvo  Warranto — Information  in 
nature  of. 

1  If  it  appear  with  sofficient  certainty  to  the 
€onrt,  that  a  person  has  been  elected  May- 
or of  a  borough  on  the  days  appointed  ^y 
the  nsage,  who  is  not  qualified  to  accept 
the  office,  by  reason  of  his  not  having  pre- 
▼moal^  taken  the  sacrament  within  the 
time  limited  by  law,  they  will  grant  a  man- 
damns  to  the  electon  Uy  procMd  to  a  new 
election  under  the  stat  11  Geo.  1.  c.  4.  § 
8.  as  if  no  election  had  in  fact  been  made. 
Bex  ▼.  Corp^ation  of  Bedford^  Mich.  41 
Geo.  8.  58 

8  An  action  does  not  lie  against  individuals 
for  acta  erroneously  done  by  them  in  a  cor- 
porate capacity,  from  which  detriment  hap- 
pens to  the  plaintiiT,  at  least  not  without 
proof  of  malice.  Bmrman  v.  Tappenden, 
Trin.  41  G.  8.  871 

•  Where  A  power  of  creating  freemen  ia 
shewn  to  have  been  once  vested  in  the  bo- 
dy at  laige  of  a  prescriptive  corporation,  the 
exercise  of  it  cannot  be  snstaioed  in  a  se- 
lect part  of  the  same  corporation  continued 
by  cnarten  under  other  names  of  incorpo> 
ratk>n  ;  there  bemg  no  express  grant  of 
Such  a  power  to  the  select  body  by  any 
auch  charters,  nor  even  any  by-law  to  that 
effect;  even  supposing  such  a  power  could 
be  transferred  by  a  by-law  from  the  whole 
to  S  part  of  the  same  corporatron  ;  although 
it  be  stated  in  the  plea  and  admitted  by  the 
demurrer,  that  the  same  power  which  was 
immemorially  exercised  by  the  whole  body 
down  to  the  period  of  the  granting  and  ac- 
ceptance of  the  charteis  of  Jamet  1.  and 
CKarlu  2.  had  been  since  tfaoee  charten, 
&c.  continually  exercised  by  the  select  bo- 
dy in  questkm  ;  and  although  auch  charten 
contained  aoonfimiatkm  ofall  former  priv- 
iUgsfe,  8tc.  voder  whativ^  names  ef  ineor- 


porstk>8  therscofiire  enjoyed.    Has  v.  BM- 
land,  M.  48  G.  8.  £68 

COSTS. 

1  After  a  venire  de  novo  "awarded  upon  an 
imperftict  speckl  verilict,  and  a  new  trial 
granted  after  a  verdict  for  the  plaintiff  on 
the  second  trial,  and  the  jury  find  a^aio  for 
the  plaintiff^  on  the  third  trial,  he  is  only 
entitlefl  to  the  costs  of  the  hiSt  trial,  unleis 
it  be  otherwise  expressed  in  the  rule  crant^ 
ing  the  new  trial.  Bird  v.  Apfitlon^ 
Mich.  41  G.  8.  68 

2  Where  ki  treapaSs  qnere  d.  fir.  the  defend- 
ant pleads  not  guiltv,  and  a  jnstificaikin  of 
a  right  of  way,  anci  the  plaintiff  traversee 
the  right  of  way,  and  new  assigns  extra  vi- 
am  ;  and  there  is  a  verdict,  for  ;he  plaintiff 
with  Is.  damages  on  the  new  sssignment, 
and  for  the  defondant  on  the  justification  ; 
the  plaintiff  is  entitled  40  foil  costs,  deduct- 
ing the  defendant's  costs  on  the  issue  found 
for  him.  •  Martin  v.  VaUance,  £ast  41 
G.  8.  176 

8  To  a  plea  of  set-off  of  a  sum  due  under  a 
recognizance',  and  also  of  another  anm  up- 
on a  aimple  contract,  it  seems  that  a  repli- 
tion,  protesting  tliat  the  plaintiff  did  not 
acknowledge,  lie.  and  then  pleading  that 
he  waa  not  indebted  in  manner  and  form 
as  the  defendant  had  in  pleading  alleged, 
and  concluding  to  the  country,  is  bad  ;  m- 
asmuch  as  it  refen  matter  of  record  to  the 
cognizance  of  a  ja^y.  But  as  it  was  a  aham 
plea,  the  plaintiff  bad  leave  to  amend  with- 
out payment  of  costs  Solomons  v.  Lyon^ 
East  41  G.  8.  186 

4  If  one  of  the  plaintlfis  reside  within  reach 
of  the  process  of  the  Court,  security  will 
■ot  be  required  for  the  costs,  thoogh  the 
other  plaintiff  he  a  foreigner  residing 
abroad,  and  thoogh  the  firet  mentioned 
plaintiff  be  a  bankrupt  in  execntkNi  for 
detit.    M^Connil  v.   VarleU  if  al.  East. 

41  G.  8.  214 
0  An  attorney  has  a  lien  upon  a  sum  award- 
ed in  favour  of  his  client,  ss  well  as  iCre- 
covered  by  judgment ;  and  if  after  notice 
to  the  defendant  the  latter  pay  it  over 
to  the  plaintiff,  the  plaintiff  *a  attorney  may 
compel  a  repeyment  of  it  to  himself ;  and 

s  he  shall  not  be  prejudiced  by  a  collusive 
release  firom  the  plaintiff  to  the  defendant. 
Ormerady,  Tate,  East  41  G.  S.         227 

6  Where  an  inaafficient  answer  is  given  to  a 
role  nisi  for  a  mandamas  to  a  corporatioii 
to  restores  freeman  improperly  disfranchis- 
ed, in  consequence  of  which  a  peremptory 
mandamus  issues  to  restore  him,  no  costs 
are  recoverable  by  stat.  9Ann.  c.  20.  Har- 
man  v.  Tappenden,  Trin.  41  G.  8.        271 

7  The  party  succeeding  is  not  entitled  to  the 
costs  of  examining  witnesses  on  interroga- 
tories, or  taking  office  copiea  of  deposi- 
tions: but  each  party  applying  pays  his 
own  expence  unless  it  be  otherwise  express 
ed  in  the  rule.     Stephene  v.    CricfUon,  E. 

42  G.  8.  462 

8  Where  the  plaintifik  sued  as  executors  io 
ifteVeiUint  against  the  lessor  of  their  testa- 
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lor.for  not  providing  timber  ftrtho  repair 
of  ihe  demited  pfemiees,  open  a  deownd 
made  by  the  plaintifTa  after  the  death  of 
their  testator  ;  held  that  they  were  not  lia- 
ble to  pay  the  eoato  of  a  judgment  aa  in 
caie  of  a  aonaoit ;  inaflmneh  aa  thongh  the 
breach  happened  in  their  own  time,  they 
could  only  declare  aa  exeoutora  npon  thie 
eontraet  mtde  with  their  teatator.  Cooke 
▼.  XMCoa,  E.  41  O.  a.  614 

COURT  LEET. 

Su  CvtToic  OR  JtrkonB:  No.  1. 

Qvo  WjLMkAWto  No.  5. 

COURTS  MARTIAL 
Coarta  martial  are  boand  by  the  aame  rules 
of  evidence  aa  the  courts  of  common  law  ; 
and  their  general  proceedings,  where  not 
otherwise  regulated  by  act  of  parliament, 
most  follow  the  same  course.  The  case  of 
the  mutineera  of  the  Bounty t  ship  of  his 
Majesty  (cited)  169 

Mr.  Strut  ford' 9  cam,  ib, 

COVENANT. 

1  A  covenant  to  end  with  jS.,  his  executors, 
administrators  and  assigns,  and  to  and  with 
B*  and  his  assigns,  to  pay  an  ai>nnity  to 
A. J  his  executors,  lie.  during  B.*o  life,  b 
a  joint  covenant  to  jf.  and  .0.,  in  which 
they  have  a  joint  legal  interest,  although 
the  benefit  be  for  Ji,  only  ;  and  therefore 
on  the  death  of  Ji,  the  right  of  action  sur- 
vives to  £.,  and  A,*s  administrator  cannot 
sue  on  the  covenant.  Anderton  v.  >MaT' 
iindaU,T,A\  O.  8.  244 

2  A  grant  by  lessees  fur  lives  of  all  their  e«- 
taie,  right,  title,  interul,  ike.  in  the 
premims,  to  one  and  his  executors,  haben- 
dum to  him  and  his  executors  for  99  yeare, 
if  the  lives  should  so  long  exist,  in  ae  lara^e, 
ample,  and  beneficial  way,  ifc.  as  the 
grantors,  their  keire,  Sfc  held,  ia  no  as- 
signmeiit  of  the  freehold,  end  consequently 
not  of  the  whole  interest  of  the  grantors  in 
their  lease  ;  and  therefore  the  reveraioners 
(the  lives  being  expired  within  the  term) 
cannot  maintain  covenant  against  the  un- 
der-leaaee  for  not  delivering  up  the  premi- 
ses  in  good  repair.  Karl  of  Derby  v. 
Tay/or,  T.  41  G.  8.  246 

3  A,  covenants  that  he  will  on  or  before  a 
certain  day  convey  to  2^  by  euch  convey- 
ance at  B.*9  counsel  should  advise,  all  the 
ground  before  conveyed  to  him  by  C;  in 
consideration  of  which  B.  covenants  to  pay 
a  certain  sum,  and  reserve  certain  rents, 
4'C.  to  A,,  and  to  lay  out  a  certain  sum  on 
the  premises  ;  held,  that  A.  oaunot  main- 
tain covenant  againat  B.  without  avnrring 
anch  a  conveyance,  or  a  readiness  to  con- 
vey to  B,  on  or  before  the  day  all  the  land, 
but  that  B  prevented  htm  by  some  act  or 
neglect  of  his.  And  it  is  not  sufficient  to 
maintain  covenant  to  shew  that  after  the 
day  B,  accepted  a  conveyance  of  gronnd 
rents  in  lien  of  part  of  the  land,  and  ac- 
cepted that  and  the  eonveyanee  of  the  oth- 


er  pari  in  lien  of  the  eonvnyanee  covenant- 
ed to  be  made  by  A. :  for  this  is  a  sob- 
stitution  of  a  difierent  agreement  by  parol, 
to  which  the  covenant  does  not  apply. 
.Heurd  v.  fVatta,  T.  41  G.  8.  800 

4  A  eoivenant  to  aurrender  a  copyhold  to  a 
purchaser,  and  to  make  and  do  all  acts, 
deeds,  8tc.  for  the  perfect  surrendering  and 
assuring  the  premises  st  the  costs  and 
ehargea  of  the  seller,  is  not  broken  b  v  non- 
payment of  the  fine  to  the  lord  on  the  ad- 
mission of  the  purchaser  ;  for  the  title  is 
perfected  by  the  adiAittance  of  the  tenant, 
and  the  fine  is  not  due  till  after  the  admit- 
tance.    Oraham  v.  Sime,T,  41  G.  8.  806 

ft  A  covenant  by  a  husband  to  pay  to  truateea 
a  certain  annual  sum,  by  way  of  separate 
maintenance,  for  his  wire,  in  case  of  their 
future  separation  with  the  consent  of  such 
trustees  or  their  executors,  &c.  is  valid 
in  law.    Rodney  V,  Chambers,  £.  42  G.  8. 

468 

V  An  action  of  covenant  lies  againat  the  as- 
signee of  a  leaaee  of  an  estate  for  a  part  of 
the  rent ;  as  in  such  case  the  action  b 
brought  on  a  real  contract  in  respect  of  the 
land,  and  not  on  a  personal  contract :  and 
in  case  of  eviction  the  rent  may  be  appor- 
tioned, as  in  debt  or  replevin.  Alitor  in 
covenant  against  the  lessee  himself,  who  b 
Ibble  on  hb  personal  contract.  Stevenson 
V.  Lambard,  T.  42  G.  8.  611 

CROSS  REMAINDERS. 
See  Dbvisk,  No.  8.  8,  9. 
Cross  remaindera  cannot  be  implied  in  a 
deed  ;  and  can  only  be  raised  by  proper 
words  of  limitation  :  however  plainly  ex- 
pressed the  intention  of  the  parties  may  be. 
Under  a  limitation  in  a  marriage  eettle- 
ment,  to  the  use  of  all  and  evesy  the  daugh- 
ter and  daughters  of,  ^e.  to  be  begotten, 
share  and  share  alike,  equally  to  be  divid- 
ed between  them,  and  of  the  heirs  of  the 
body  and  bodies  of  all  and  every  such 
daughter  and  daoghters  ;  and  for  default 
of  such  issue,  to  the  right  heirs,  ^r.  h«ld 
that  there  were  no  croas  remainders  be- 
tween the  daughters  or  their  issue.  Doe 
V.   lVor$ley,  £.  41  G.  S.  207 

CUSTOM. 

A  custom  to  swear  the  jurors   at  one  court 

leet,  to  inquire,  and  to  refurn  their  present- 

menta  at   the  next   court,  b  bad  in  law. 

Davidson  v.  Moscrop,  M.  42  G.  8.       869 

DEED. 

See  Cross  Rem AiifDXRs,  No.  1.  Insol- 
vent Debtor,  No.  2. 
1  One  who  executes  a  deed  for  another  un- 
der a  power  of  attorney  must  execute  it  in 
the  name  of  hb  principal ;  but  if  that  be 
done,  it  matters  not  in  what  form  of  words 
such  execution  b  denoted  by  the  signature 
of  the  names  :  as  if  opposite  the  seal  be 
written  "  for  /  B."  (the  principal),  •*  Jif. 
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IF."  (the  attorney),  (  "Z.  «.'»)    Wilk9 
and  Another  v.  Back,  H.  42  6.  3.      899 

2  Where  in  an  action  on  a  bond,  evidence 
waa  offered  that  diligent  enquiry  bad  been 
made  after  one  of  the  anbaeiibuig  witnea- 
aea  at  the  placea  of  reaidence  of  the  obli- 
gora  and  obligee,  and  that  no  accoont  could 
be  obtained  of  aoch  a  person,  who  he  waa, 
where  he  lived,  or  any  circamstance  relat- 
ing to  him  ;  held  sufficient  to  let  in  firoof 
of  the  hhnd  of  the  other  anbacribing  wit- 
neaa,  who  had  since  become  intereated  aa 
administratrix  to  the  obligee,  and  was  a 
plaintiff  on  the  record.  Cunliffe  v.  Srf" 
ton,  H  42  G.  S.  418 

3  If  a  subscribing  witneas  to  a  deed  be 
abroad,  out  of  we  jurisdiction  of  the  court, 
and  not  amenable  to  the  procesa  at  the 
time  of  the  trial,  evidence  of  his  haod- 
writiog  is  admissible  ;  though  it  do  not  ap- 
pear whether  he  be  domiciled  or  settled 
abroad.  Prince  v.  Btackburn,  H.  42 
G.  3.  448 

DELIVERY  OF  GOODS. 

See  Evidence,  No.  3.    Stopping  in 

trannlu, 

DEPOSIT. 
^.  desires  leave  to  place  certain  Ipng  billa 
in  ^.*<  hands,  and  to  be  allowed  permia- 
aion  to  draw  without  renewal  billa  of  shorts 
er  dates,  and'  desires  B.  to  calculate  the 
snm  to  be  drawn  for,  allowing  commia- 
aion  :  and  the  long  bills  indorsed  by  A.  are 
inclosed  to  B.  in  the  aame  letter.  B.  an- 
swers that  agreeable  to  A.' 8  wishea  he  had 
discounted  the  bills,  and  then  specifies  the 
amount  to  be  drawn  for.  This  transaction 
is  not  an  exchange  or  sale  of  bills  upon 
discount,  but  a  deposit  of  the  long  bills  on 
condition  of  being  allowed  to  draw  shorter 
bills  :  and  B.  having  accepted  jf .'«  billa, 
nndsuch  acceptances  being  dishonoured  in 
conaecjuence  of  B.^s  bankruptcy,  and  the 
Ibug  bills  having  remained  in  specie  in  B^s 
hands  at  the  time  of  his  bankruptcy,  and 
B,^i  assignees  having  afterwards  received 
the  value  of  them  ;  A,  may  recover  the 
amount  from  them  aa  money  had  and  re- 
ceived to  his  use.  Parke  v.  Eliaton  and 
others,  T.  41  G.  3.  266 

DEVISE. 
See  Will.  Limitation. 
1  E.  C.  by  hb  will,  after  making  aeveral  pe- 
cuniary bequests,  devised  to  A,  W.  the  in- 
come of  a  certnin  cottage  and  her  living  in 
it  if  she  thoaght  proper  ;  and  to  E.  W.  the 
half  of  a  certain  estate  ;  and  all  the  rest 
and  residue  of  his  goods,  ^-c.  and  also  his 
lands,  4-c.  be  gave  to  his  wife  for  life,  with 
power  "  to  give  what  she  thought  proper 
"  of  her  taid  ^ecW  to  her  sisters  the  said 
A.  and  E.  TV.  for  their  livea:  and  after  the 
death  of  his  wife  and  her  two  sisters  he 
gave  all  his  lands,  ^c.  to  his  heir  at  law. 
Held  that  the  widow  had  power  to  deviae 
to  her  sisters  the  real  as  well  as    peraonal 


estate  before  bequeathed  to  her  by  her  hus- 
band ;  and  A.  IV,  having  died  before  the 
widow,  that  the  latier  might  among  the 
reet  bequeath  the  cottage,  in  which  A,  W. 
had  a  life  interest,  to  her  other  aisier  E. 
TV,  Doe  d.  ChiUoUy.  White,  M.  41 
G.  3.  82 

2  A,  devised  a  revertionary  eatate  to  S.  T, 
and  A,  L,  aa  tenants  in  common  in  fee  ; 
and  in  caae  both  or  either  of  them  shoold 
happen  to  die  in  the  lifetime  of  T.  H,  (who 
had  an  eatate  for  life  in  the  premises),  tbea 
the  share  or  ahares  of  her  on  them  ao  dying 
to  go  **  onto  all  and  every  aoch  child  and 
'*  children,  grandchild  and  grandchildren, 
**  of  the  said  S.  T.  and  A,  L,  reapective- 
"  ly,  aa  should  be  living  at  the  time  of  her 
**  or  their  deceaae,  and  to  the  issue  of  aoch 
"of  them  as  should  be  then  dead,  and 
**  have  left  iaaue,  and  to  his,  her,  and  their 
"  respective  heirs,  aa  tenants  in  common  : 
**  yet,  nevertheless,  so  as  all  the  descend- 
**  of  the  said  S.  T.  should  together  be  en- 
**  titled  only  to  one  moietyofthe  said  premi- 
'*  ses,  and  all  the  deecendants  of  the  said 
**  A,  L.  should  together  be  entitled  to  no 
"  more  than  the  other  moiety  thereof ;  and 
"  that  none  of  auch  descendants,  either  of 
'*  S,  T,  or  A.  L,  ahould  be  entitled  to  anj 
'*  greater  or  other  share  of  the  said  respec- 
**  tive  moieties  of  the  said  respective 
"  premises,  than  his,  her,  or  their  father  or 
*'  mother  would  have  been  entitled  to,  hT 
**  living  ;**  under  this  devise  the  grandchil- 
dren of  S,  T.  and  A.  X.,  though  in  ease 
at  the  date  of  the  will,  can  only  take  per 
stripes,  and  not  per  capita,  in  substitution 
of  such  of  their  parents  respectively  aa 
happened  to  be  dead  at  the  determination 
of  T,  H.*i  life  eatate.  Legard  v,  Ba-^ 
toorth,  M.  41  G.  3.  73 

3  A  devise  of  a  measuage  and  land  to  B.  C. 
for  the  term  only  of  his  natural  life,  and  af- 
ter his  decease  to  the  issue  of  the  said  B,  C, 
as  tenants  in  common ;  but  in  caae  the  said 
R,  C,  shall  die  without  leaving  issue,  then 
a  devise  of  the  same  to  £.  ^.  in  fee;  gives 
to  R.  C.  an  eatate  tail  in  order  to  effectuate 
the  general  intent.  And  crosa  remainders 
cannot  be  implied  between  the  issue  of  12. 
C.    Doe  d.  Cock  v.  Cooper,  H,  41  G.  3. 

122. 

4  Under  a  deviae  to  A.  of  all  the  testator's 
whole  estate  and  effects,  real  and  personal, 
&c.  '*  who  ahall  hold,  and  enjoy  the  same 
"  as  a  place  of  inheritance  to  her  and  her 
**  children,  or  her  issue  for  ever.  And  if 
**  it  should  hsppen  that  A,  should  die,  leav- 
'*  ing  no  child  or  children,  or  A,*8  children 
**  should  die  without  ^ue,"  then  over; 
held,  that  A.  took  an  eatate  tail.  TVood  ^ 
ux.  V.  Baron,  H.  41  G.  3.  136 

6  Under  a  devise  to  A.  for  her  natural  life, 
without  impeachment  of  waste,  remainder 
to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  the  A«irt  male  of  the  body 
of  A.  to  be  begotten,  aeverally,  successive- 
ly, and  in  remainder  one  after  another,  ac- 
cording to  seniority,  ifc.  the  elder  of  tnch 
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■oub  and  the  heirs  male  of  his  body  being 
always  preferred  before  the  yoongef'  of 
sficA  son  and  8on$t  and  the  heirs  male 
of  their  bodies;  and  in  defanlt  uf  snch  is- 
sue, to  the  daughter  and  daughters  of  the 
body  of  Ji.  as  tenants  in  common  in  tail, 
remainder  over;  held  A.  only  took  an  es- 
tate for  life,  and  that  the  words  heirs  male 
of  her  body  were  explained  by  the  sobstf- 
qnent  words  to  mean  first  and  other  sons. 
Doe  d.  Svfeet  v.  Herring,  H.  41  G.  8.  18? 

6  The  words  heirs  male  of  the  body  may  be 
construed  to  be  words  of  purchase,  if  they 
are  clearly  so  intended  to  be.  ib. 

7  Under  a  devise  of  **  a  messuage  or  tene- 
'    "  ment,  buildings,  lands,  or  premises,  now 

**  in  my  own  possession;  and  all  other  my 
**  real  €s/a/€' whatsoever,  in  M,  or  in  any 
**  other  place,"  ^c.  to  A.  for  life;  and  after 
her  decease  a  devbe  of**  tlie  said  messuage 
'*  or  tenement,  buildings,  lands,  and  pre- 
**mises,"  to  B,  in  fee;  held,  that  the  word 
premises,  used  in  the  devise  to  B.,  carried 
all  that  was  before  given  to  A.,  and  was  not 
confined  to  the  premises  in  the  testator's 
own  possession;  and  consequently  that  a 
reversion  in  fee  of  another  messuage,  to 
which  the  tentator  was  entitled  after  the 
determination  of  a  life  in  being,  in  whose 
possession  it  was  outstanding  during  his 
lifetime,  passed  to  the  devisee  in  remain- 
der.    Doe  V.  Meakin,  E.  41  G.  3.        225 

S  Under  a  limitation  (aAer  estates  for  life  to 
A.  and  B. )  of**  all  and  every  the  said  prem- 
'*  ises  to  all  and  every  the  younger  chil- 
**  dren  of  B.  begotten  or  to  be  begotten,  if 
"  more  than  one  equally  to  be  divided 
**  amongst  them,  and  to  the  heirs  of  their 
'*  respective  body  and  bodies  as  tenants  in 
"  common,  &c.  and  if  only  one  child,  then 
**  to  such  only  child,  and  to  the  heirs  of  his 
'*  or  her  body  issuing;  and /or  want  of  such 
**  issue,**  (a  devise  of )  the  said  premises  to 
**  C,  J>r.  &c.  (with  several  limitations 
**  over);"  **and  for  want  of  such  issue," 
then  the  testator  divided  tfie  said  premises 
between  several  branches  of  his  family. 
Held  that  cross  remainders  were  to  be  im- 
plied between  the  younger  children  of  B. 
from  the  apparent  mtention  of  the  testator 
from  the  whole  of  the  will,  notwithstanding 
the  use  of  the  word  respective  in  such  de- 
vise.     Watson  V.  Foxon,  M.  42  G.  8.  360 

9  A  devise  by  A  (having  8  sons  and  7  daagh- 
ters)  to  his  sons  in  succession  for  life,  re- 
mainder to  the  heirs  male  of  their  bodies,  re- 
mainder to  the  heirs  female  of  their  bodies, 
remainder  to  all  and  every  his  daughter  and 
daughters  (if  two  or  more)  as  tenants  in 
common,  and  to  the  heirs  of  her  and  their 
bodies,  remainder  to  the  heirs  of  the  de- 
visor's brother;  gives  cross  remainders  to 
the  daughters.  Between  more  than  two 
the  presumption  is  against  cross  remain- 
ders; but  this  may  be  controlled  by  u  plain 
intention  to  the  contrary.  Doe  v.  Burville, 
£.  18  (}.  3  cited  ib.  355 

\0  A.  gave  by  will  his  tenant-right  which  he 
held  by  lease  to  A.  L  bui  not  to  dispose  of  or 


Sill  it:  and  if  he  refused  to  dwell  there,  or 
keep  it  in  his  own  possession,  then  that  /.  /. 
should  have  his  tenant-right  of  the  farm. 
A.  I,  having  borrowed  money  left  the  title 
deeds  with,  his  creditor  as  a  security,  and 
confessed  a  judgment  to  secure  the  money ; 
and  having  also  given  a  judgment  to  anoth- 
er creditor  who  issued  an  execution  against 
him,  the  sheriff  sold  the  lease  to  the  credi- 
tor with  whom  the  deeds  were  deposited, 
he  paying  the  debt  of  the  plaintiff  in  the 
execution:  and  A.  J.  having  left  the  prem- 
ises and  ceased  to  dwell  there  on  the  day  of 
the  execution,  before  the  sberifT  entered; 
held  that  /.  7.  the  remainderman  was  enti- 
tled to  enter,  the  estate  of  A.  I.  having  de- 
termined by  such  his  acts.  Doe  d.  Ibbotson 
^.  Hawke,  T.  42  G.  3.  558 

DISTRESS. 
Trespass  lies  against  a  landlord,'  who  on 
making  a  distress  for  rent  turned  the  plab- 
tiff  *s  family  out  of  possession,  and  kept 
the  premises  on  which  he  had  impounded 
the  distress.  EUierton  v.  Popplewell,  H. 
4!  G.  8.  82 

EJECTMEiNT. 

1  Ejectment  will  not  lie  for  a  messuage  and 
tenement.     Doe  v.  Plowman,  E.  41  G.  8. 

219 

2  A  landlord  gave  a  notice  to  quit  different 
parts  of  a  farm  at  difl^erent  times,  which 
the  tenant  neglected  to  do  in  part,  in  con- 
sequence of  which  the  landlord  commenc- 
ed an  ejectment;  and  before  the  last  pe- 
riod mentioned  in  the  notice  was  expired, 
the  landlord,  fearing  that  the  witness  by 
whom  he  was  to  prove  the  notice  would 
die,  gave  another  notice  to  quit  at  the  res- 
pective times  in  the  following  year,  but 
continued  to  proceed  with  his  ejectment; 
held  the  second  notice  was  no  waiver  of 
the  first.     Doe  v.   Williams,  H.  42  G.  8. 

/  442 

8  Where  a  defendant  in  ejectment  held  as  to 
the  arable  lands  from  Candlemas,  and  as  to 
the  test  of  the  farm  from  May-day,  the  rent 
being  payable  at  Michaelmas  and  Lady- 
day,  and  notice  to  quit  was  given  6  months 
before  May-day,  but  not  6  months  be- 
fore Candlemas;  Lord  Kenyan,  ai  Staf- 
ford sum.  as*  1788,  nonsuited  the  plaintiff. 
Qu€ere,  Whether  the  notice  to  quit  were 
given  half  a  year  befo.e  Lady-day  ?     Doe 

d.  Ld,  Grey  de   Wilton,  v. ,  cited  in 

Doe  V.  Calvert.  509 

4  A  rector  may  recover  in  ejectment  against 
his  lessee  on  the  ground  of  the  leHse  of  the 
rectory  being  avoided  on  account  of  his  own 
non-residence,  by  force  of  ihestat.  18  Eliz. 
c.  20,  and  th^  lease  to  the  defendant  descri- 
bing him  as  doctor  in  divinity  produced  by 
him  at  the  trial  in  support  of  his  title,  is 
prima  fiicie  evidence  of  his  being  such  as 
he  is  therein  described  to  be,  so  as  also  to 
avoid  the  lease  under  the  stat.  31  H .  8.  c. 
13.  s.  3.  Progmorton  d.  Fleming  v.  Scott, 
T.  42  G.  3.  546 
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ELECTION. 
See  CoKPOAATioir,  No.  K 

ELY,  hU  cf,  JurUdiHion, 
Set  JuRisDiCTioif ,  No.  2. 

ENGROSSING. 
Set  FoRaaTAi.i.iiro. 

ERROR,  WRIT  OF. 
8e€  pRACTics,  No.  18. 

ESCAPE. 
See  SHXRirr,  No.  I. 

EVIDENCE 
8e»  RacTOR,  No.  1.    Wat,  No.  I,  2. 

1  The  Mamination  of  a  aoldier  tonchmg  hia 
■ettleraent,  which  is  made  evidence  by  the 
matiDy  act,  roost  be  aotbenticated  before 
it  can  be  received  in  evideDce  and  does  not 
prove  itself  prima  facie,  tboagh  the  paper 
appear  to  be  in  the  form  prescribed  by  the 
ttatate.  Rex  v.  Inhabitants  of  BUton  with 
Harrowgate,  M.  41  G.  8.  82 

2  Semble  the  band  writing  of  the  magistrates 
signing  the  examination  ought  at  least  to 
be  proved.  ib, 

8  Where  goods  are  ponderoas  and  incapable 
of  bemg  banded  over  by  actual  delivery,  it 
may  be  done  by  that  which  is  tantamount, 
as  by  delivering  the  key  of  a  warehouse  in 
which  they  are.  Therefore,  after  a  bargain 
and  sale  of  a  stack  of  hay  between  the  par- 
ties on  the  spot,  evidence  that  the  vendee 
actually  sold,  part  of  it  to  another  person, 
by  whom,  though  against  the  vendee '•  ap- 
probation, it  was  taken  away,  is  sufficient 
to  warrant  the  jury  in  finding  a  delivery  to 
and  acceptance  by  the  vendee;  thereby 
taking  the  case  out  of  the  stat.  of  frauds. 
Chaplin  t.  Rogers,  H.  41  G.  8.  105 

4  Where  a  public  statute  for  erecting  a  court 
of  inferior  jurisdiction,  enacts  that'*  no  ac- 
'*  tion  forv  any  debt  not  amounting  to  40s. 
"  and  recoverable  by  that  act  shall  be 
**  brought  against  any  person  residing  witb- 
**  in  the  jurudiction,"  4"^.  such  statute  is  a 
defence  upon  the  general  issue  to  a  party 
bringing  himself  within  it»  who  is  sued  in 
the  superior  courts.  Parker  v.  Elding^ 
E.  41  G.  8.  177 

5  A  verdict  against  one  defendant  in  trespass 
upon  an  issue  of  a  justification  of  a  public 
right  of  way,  negativing  such  right,  is  evi- 
dence in  trespass  for  breaking  and  entering 
the  same  close  against  another  defendant, 
who  justified  under  the  same  right.  And  the 
latter  cannot  shew  that  such  verdict  was  en- 
tered upon  that  particular  plea  by  mistake 
of  the  officer,  there  havinc  been  no  evi- 
dence given  on  either  side  iu  respect  of 
that  issue  on  the  former  trial;  the  record 
being  conclusive  as  to  the  fatt  of  such  a 
finding,  though  not  as  to  the  tiuth  of  it  be- 
tween other  parties.  Reed  v.  Jackson,  £. 
41  G.  8.  179 

6  Reputation  would  be  evidence  as  to  the 
right  of  way  in  such  case.  ib. 


7  An  ex  parte  ozaiiuaatiao  in  wrking  of  a 
pavper,  taken  on  oath  before  two  raagia- 
tratea  for  the  purpose  of  removing  him  to 
the  plaeo  of  his  aettleoMnt,  is  not  admissi- 
ble in  evkieDce  upon  an  appeal  sgaioat  an 
order  of  reuMval,  oo  the  grounS  of  the 
paupor*s  haviog  absconded  between  the  no- 
tice of  appeal  and  the  trial  of  it  before  the 
quarter  sessions;  although  the  respondents 
had  need  due  diligence,  bnt  without  effect, 
to  procure  the  attendance  of  the  pauper  as 
n  witnofs;  he  not  having  been  heard  of 
firom  the  tine  of  his  abe'M>ndkig.  Mex  v. 
J^Tuneham  Coartney^  E.  41  G.  3.  167 

8  Where  the  plaintiflT  entered  an  account  in 
writing  of  goods  and  cash  furnished  to  the 
defendant  from  time  to  time,  each  pajre  of 
which  was  authenticated  by  the  defend- 
ant's acknowledgment  in  writing  of  the  re- 
ceipt of  the.  contents;  though  auch  an  ac- 
knowledgment in  writing  cannot  be  given 
in  evidence  per  ae,  in  respect  to  the  caah 
items,  amounting  to  above  40s.  in  eacb 
page,  for  want  of  a  receipt  stamp,  yet  it  is 
competent  to  the  plaintiff  lo  prove  that  n{^ 
on  calling  over  each  article  to  the  defend- 
ant, be  i^mitted  that  he  had  received  the  . 
aame;  and  the  witness  may  refresh  his  mo- 
mory  by  referring  to  the  accounts.  Jacob 
V.  Lindsay,  E.  41  G.  8.  227 

9  A  aettlement  by  being  rated  and  paying 
rates  cannot  be  proved  by  evidence  of  pay- 
ing only,  without  the  pfoduetion  of  Ibn 
rate,  or  accounting  reasonably  for  the  non- 
produetkm  of  it;  although  the  payer  was 
both  owner  and  occupier  of  the  estate  for 
which  he  pakl  the  rate.  R.  v.  Ths  In- 
habiianU  of  Coppul.  M.  42  G.  8.         845 

10  Neither  the  hearsay  of  a  pauper  who  is 
dead,  nor  his  exparte  examination  in  wri- 
ting taken  on  oath  before  two  magistrates, 
touching  his  settlement,  ^re  inadmissible 
evidence  of  such  settlement.  R,  v.  The 
Inhabitants  of  Ferry  Frystone,  M.  42  G. 
8.  64.  And  JL  v.  The  Inhabitants  of 
Chadderlon,  M.  42  G.  a  846 

11  So  an  ex  parte  examination  of  a  pauper 
touching  his  settlement  cannot  be  received 
in  evidence  of  anch  aettlement,  though  he 
be  dead  R,  v.  The  InhabUants  of  Aber^ 
gwilly,  M.  42  G.  8r  86!l 

12  The  payment  of  money  into  court,  upon  a 
count  stating  a  special  contract,  is  an  ad- 
missran  of  such  contract,  and  narrowa  the 
inquiry  to  the  quantum  of  damages  sustain- 
ed by  the  breach  thereof  Therefore  if  the 
plaintiff  declare  aa  upon  a  general  under- 
taking by  the  defendant  to  carry  gtK>ds  for 
hire,  on  which  the  defendant  pays  52.  into 
court,  the  latter  cannot  give  in  evidence 
that  the  contract  was  that  be  should  not  be 
answerable  for  gooda  lost  to  a  greater  value 
than  5i.  unless  entered  and  paid  for  accord- 
ingly: though  if  no  money  had  beeen  paid 
into  court,  the  plaintiff  must  have  been 
nonsuited  on  such  evklence.  Yate  v.  Wil^ 
Ian,  M.  42  G.  8.  and  Figott  v.  Dunn,  E. 
86  G.  8.  cited  ib.  392 

18  Where,  in  an  action  on  a  bond,  evidence 
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was  oiTered  that  diligent  inqairy  had  been 
made  after  one  of  toe  lobscribing  witnea- 
ses  at  the  plncea  of  residence  of  the  obli- 
cora  and  obligee,  and  that  no  account  cooJd 
be  obtained  of  anch  a  person,  who  he  was, 
where  he  lived,  or  anv  circnrostance  relat- 
im;  to  him;  held  safficient  to  let  in  proof 
or  the  hand- writing  of  the  other  sobsori- 
bing  witness,  who  had  sincd  become  inter- 
ested as  administratrix  to  the  obligee,  and 
was  a  plaintiff  on  the  record.  Cnnliffe  ▼. 
Sefton^  H.  42  Gl  8.  418 

14  If  a  subscribing  witness  to  a  deed   be 
*  abroad,  oot  of  the  jurisdiction  of  the  court, 

and  not  amenable  to  its  process  at  the  time 
of  the  trial,  evidence  of  his  hand-writing  is 
admissable;  though  it  do  not  appear  wheth- 
er he   be  domiciled    or  settled    abroad 
Pnnce  v   Blackburn^  H.  42  G.  2         448 

15  Where  the  isisae  is  on  the  life  or  death  of 
a  person  once  existing,  the  proof-  lies  on  the 
party  asserting  the  death.  Wilton  v. 
Hodget,  E.  42  G.  3.  476 

16  Where  a  defendant  is  brought  up  to  receive 
judgment  after  conviction,  an  affidavit  by 
the  prosecutor  in  aggravation,  stating  that 
a  third  person  who  refused  to  join  in  the 
affidavit  had  informed  him  that  the  defend- 
ant after  the  trial  had  repeated  in  hia  hear- 
ing the  libellous  matter  for  which  he  was 
indicted,  is  not  admissible;  at  least  not 
without  swearing  that  such  third  person 
was  under  the  control  or  in^uence  of  the 
defendant    R.  v/  Pinkerion,  £.  42  G.  8. 

497 

17  Where  the  stat.  7  &  8  W.  3.  c.  30.  s.  24, 
enables  the  commissioners  of  excise  to  sum- 
mon witnesses  before  them  upon  a  charge 
exhibited  against  another  for  an  offence 
against  the  excise  laws,  and  an  information 
in  a  collateral  proceeding  recited  such  sum- 
mons to  have  been  duly  made;  proof  of  a 
printed  summons  distributed  and  issued  in 
blank  by  order  of  the  commissioners  to 
their  «gents,  and  afterwards  filled  np  by 
one  of  them  without  any  special  directions 
from  the  board,  is  sufficient;  although  not 
signed  by  anjr  of  the  commissioners,  nor  is- 
sued in  their  individual  names;  such  hav- 
ing been  the  constant  osace  in  that  respect 
since  the  introdnotion  of  the  excise.  A*  v. 
SUoenton,  E.  42  G.  8;  499 

18  In  an  action  on  the  case  in  tort  for  a  breach 
of  a  warranty  of  |Oods,  the  scUnUr  need  not 
be  charged,  nor  if  charged  need  it  be  prov- 
ed.   WiUiatM  V.  Allison,  T.  42  G.  3.  687 

EXAMINATION. 

8U  EVIDKNCX,  No.  5. 

EXCISE 
1  The  Stat.  26  G.  8.  c.  77.  s  18.  which  enacts 
thit-  no  person  shall  prosecute  "  any  ac- 
"  tion,  bill,  plaint,  or  information,  in  any 
"  of  the  Kints^B  courU,*'  for  the  recovery  of 
any  excise  penalty,  8ic.  unless  prosecuted 
by  the  Attorney  General  or  some  revenue 
officer,  is  confined  to  the  superior  courts  of 
record;  and  thwrefore  an  iniferoiation  for  a 
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penalty  for  removing  wax  candles  fiom  the 
placo  of  manufactory  before  the  duty  paid 
(by  a.  10.  of  the  same  statute,)  may  be 
prosecuted  before  the  commissioners  of  ex- 
cise by  one  not  sTerred  to  be  such  officer. 
R.  V.  SUvtnlon,  E.  42  G.  3.  499 

2  And  the  information  stating  in  effect  thai 
the  candles  were  home-made  candles  seems 
to  be  sufficient,  without  expressly  naming 
them  British  candles  :  the  words  of  the 
act'beins  *'  British  spirits,  soap,  and  can- 
dles ;*'  though  supposing  this  would  have 
been  a  ^und  for  error  or  appeal  in  the 
original  mformalion,  it  is  no  objection  to  an 
infirmation  in  a  collateral  proceeding  for 
conspiring  to  prevent  the  examination  of  a 
witness  before  the  commissbners  of  ex- 
pise  on  such  prior  mformation,  which  it 
only  stated  by  way  of  recital  in  the  infor- 
mation for  the  conspiracy.  ib. 

3  The  same  answer  applies  to  an  uncertainty 
(if  any)  in  the  phaige  of  the  first  informa- 
tion recited  ;  in  negativing  the  excuse  of  a 
prior  condemnation  as  well  as  prior  pay- 
ment of  the  duty  before  removal  ;  though 
that  seems  proper  enough.  tb, 

4  So  the  issuing  of  process  against  the  origi- 
nal defendant,  or  the  joining  issue  on  toe 
information  recited,  b  immaterial  as  to  the 
chai^ng  the  offence  of  the  subsequent  oon- 
spinicy.  t6. 

6  Neither  is  it  necessary,  at  least  in  such  col- 
lateral proceeding,  to  recite  that  the  origi- 
nal information  was  prosecuted,  before  the 
commissioners  by  name,  though  it  be  not 
averred  to  have  been  before  three  or  more 
of  them,  according  to  stat.  1  G.  2.  stat 
2.  c.  16.  is, 

6  NeKher  is  it  necessary  in  reciting  each  pri- 
or information,  averred  to  have  been  made 
within  three  months  after  the  offence  com- 
mitted, according  to  stat.  1  W.  &  M.  c. 
54.  s.  13,  also  to  aver  .notice  thereof  to  the 
original  defendant  within  a  weeic,  as  is 
directed  to  be  given  by  the  same  atat- 
ute.  '         <^. 

7  Where  tho  stat  7  &  8  W.  8.  c.  3U.  s.  24, 
enables  the  .commissioneis  of  excise  to 
summon  witnesses  before'  them,  upon  a 
chafge  exhibited  against  another  for  an  of- 
fence against  the  excise  laws,  and  an  in- 
formation in  a  collateral  proceeding  recited 
anch  summons  to  have  been  duly  made  ; 
proof  of  a  printed  summons  distributed  and 
issued  in  blank  by  order  of  the  commis- 
sioners to  their  agents,  and  afterwardafih- 
led  up  by  one  of  them  without  any  special 
directions  from  the  board,  is  sufficient,  al- 
though not  signed  by  any  of  the  commis- 
si6ners,  nor  issued  in  their  individual 
names ;  such  havug  been  the  constant 
usage  in  that  respect  since  the  introduction 
of  the  excise.  ^. 

EXECUTION. 
1  Process  sued  out  by  the  crown  against  a 
defendant  to  recover  penalties,  upon  which 
judgment  for  the  crown  is  afterwards  ob- 
tained,   entitles   the  kuig*s  exeention  to 
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1MT6  pnonty  within  the  itst.  8S  ti6D.  8.  o. 

'  99.  t.  %4,  before  the  execution  of  a  snbject, 
whose  execDtion  had  issaed  ancf  been  com- 

'mtoced  on'a  Jadcment  recovered  against 
the  tomb  defendant  prior  to  the  krn;;*s 
jndgmeot,  btrt  sobsequent  to  the  com- 
henceroent  of  the  kins's '  proeesi :  the 
icing's  writ  of  execution  having  been  de- 
livered to  the  sherifl^  before  the  actnal  sale 
of  the  defendant's  goods  under  the  plain- 
tiff's execution.  Butler  v.  Butler,  H.  41 
G.  8.  171 

Attorney-General  v.  Aldersey,  M.  1786, 
.8.  P.  ib. 

t  A  defendant  cannot  be  taken  Hi  execution 
iufiee  on  the  same  iadgment,  though  he 

'were  discharged  the  first  lime  bj  the  plain- 
tiff's (Consent  upon  an  express  undertaking 
that  he  should  be  liable  to  be  taken  in  exe- 
cution again  if  he  failed  to  comply  with 
the  terms  agreed  on,  which  he  did.  Blacks 
turn  V.  Stupaft.H.  42  G.  S.  445 

Executors. 

I8ee  Costs,  No.  8. 

FALSE  REPRESENTATION. 
See  Action  on  the  Casijc,  No.  1. 

FALSE  REPRESENTATION  OFCREDIT. 
.  See  Action  .ON  the  Case,  No.  I. 

FEME  COVERT,  ' 
5«  WiLt.  No.  1,2. 

1  The  court  will  discharge  a  feme  covert  on 
common  bail,  though  at  the  time  of  the 
credit  given  to  her  by  the  plaintiff,  she  mis- 
takenly informed  him  that  her  husband 
was  dead  ;  there  being  no  fraud  intended. 
Pitt  V.  Jliompsortf  M.  41  G.  3.  24 

2  So  where  the  plamtiff  at  the  time  of  the 
credit  siven  to  the  defendant  knew  that 
she  had  a  husband  living  abroad,  though 
sepal ated  from  him  by  consent.  March 
T.  Capelli,  H.  89  G.  8.  25 

8  Though  a  note  were  given  to  a  married 
woman,  knowing  her  to  be  such,  with  in- 
tent that  she  should  indorse  it  to  the  plain- 
tiff in  payment  of  a  debt  which  ^he  owed , 
him,  (in  the  course  of  carrying  on  a  trade 
in  her  own  name  by  the  consent  of  her  hus- 
band,) yet  the  property  in  the  note  vested 
in  the  husband  by  the  delivery  to  the  wife, 
and  no  interest  passed  by  her  indorsement 
to  the  plriintiff ;  neither  can  the  plaintiff 
recover  upon  the  money  counts  tinder  such 
circa mstances.  Barlow  t.  Biehop,  E.  41 
G.  8.  214 

nNE. 

One  tenant  in  common  levying  a  fine  of  the 
whole,  and  taking  the  rents  and  profits  af- 
terwards without  account  for  nearly  five 
years  is  no  evidence  from  whence  the  jury 
should  be  directed  (against  the  justice  of 
the  case)  to  find  an  ouster  of  his  companion 
at  the  time  of  the  fine  levied  ;  and.  conse- 
quently the  latter  may  maintain  ejectment 
wiiboot  oiaku^  ao  actnal  antry.  Peaceable 


d,  Bornhlower  v.  Btad  and  Another^  T. 

41  G.  8.  27T 

FISHERY. 
See  Conviction,  No.  S. 

FOREIGN  COURTS. 
See  Prize,  No.  L 
Id  justifying  a  trespass  under  the  process  of 
a  foreign  court,  it  seems  that  the  plea 
shonld  be  formed  in  analogy  to  similar  jus- 
tifications under  the  process  of  our  inferior 
courts  :  but  at  any  rate  a  plea  which  only 
states  that  the  coart  abroad  was  governed 
by  foreign  laws,  that  the  property  seised 
was  within  its  juri8di6tion,  that  ceruin  le- 
gal proceedings  were  had,  according  to 
such  foreign  laws,  against  the  property  in 
>  question  in  such  couft,  having  competent 
jurisdiction  in  that  behnlf,  et  taiitur  pro- 
cesteunit  ^c,  that  the  defendant  was  ordered 
by  the  said  <!ourt,  having  competent  aa- 
thoritv  in  that  behalf  to  seise  the  property, 
H  bad  ;  being  too  general  ;  and  not  giving 
the  plaintiff  notice  whether  the  defendant 
justified  as  an  officer  of -the  eoart,  on  party 
to  the  cause  ;  or  of  what  nature  the  eharse 
was,  or  by  whom  instituted,  or  what  the 
order  of  aeizure  was,  whether  abeolate  or 
^uOQsque,  ficc.  CoUelt  ▼.  Lord  fWA,  E. 

42  G.  8.  45a 

FOREIGN  LAWS. 
•Sm  Bankrupt,  No.  1. 

FORESTALLING,  ENGROSSING, ^c. 

The  following  were  declared  to  be  oflencea 
at  common  law,  and  not  done  away  by  tbe 
repeal  of  the  stat.  5  &  6  Ed.  H  c.  14. 

1  Spreading  ramours  with  intent  to  enhance 
the  price  of  hops,  in  the  hearing  of  hop 
planters,  dealers,  and  others  that  the  stock 
of  hops  was  nearly  exhausted,  and  that 
there  would  be  a  scarcity  of  hops,  &c. 
with  intent  to  induce  them  not  (o  bring 
their  hops  to  market  for  sale  for  a  long 
time,  and  thereby  greatly  to  enhance  the 
price.     R,  ▼.  Waddington,   H.  41.  G.  8. 

84 

2  Spreading  such  rumoara  generally,  with 
intent  to  enhance  the  price  of  hops.        ib. 

8  Endeavouring  to  enhance  the  price  by  per- 
suading divers  dealers,  &c.  not  to  take 
their  hops  to  market,  and  to  abstain  from 
sellkig  for  a  long  tirne.  ^  ib, 

4  Engrossing  large .  quantities  of  hops,  by 
buying  from  many  pitrticular  persons  by 
name,  certam  quantities,  with  intent  to  re- 
sell the  same  for  an  onreasonable  profit, 
and  thereby  to  enhance  the  price.  i6. 

6  Ad  idem,  stating  the  particular  contracts. 

tb. 

6  Getting  into  his  hands  laige  quantities,  by 
contracting  with  various  persons  for  tbe 
piirchave,  with  intent  to  prevent  the  same 
being  brought  to  market,  and  to  re-sell  at 
an  unreasonable  profit,  and  thereby  greatly 
to  enhance  the  price.  ib. 

7  Baying  large  quantitiet  with  like  iotaot  id. 
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8  Buying  laige  qnantitieB  with  intont  torM«ll 
at  exorbitHDt  profii,  &c  84 

9  UnlHwfQlly  engrossing,  by  buying  large 
quantities  with  liice  intent  JR.  v.  Wad- 
dingion,  H.  41  G.  3.  itK 

16  Engros!ting  hops  of  divers  peraona  by 
name,  with  intontto  re-«eil  at  an  anreaaon- 
able  profit,  and  thereby  enhance  the  price. 
R  ¥.  WaddUf^on,  H.  41  G  8.  94 

11  Engroaiiinc  hops  then  growing,  by  fore- 
band  bargains,  with  like  intent.  ih. 

12  Baying  large  qtiintitiec*  of  hops  of  divers 
persons  mentioned,  with  intent  to  prevent 
their  being  brooght  td  market,  and  to  re- 
•ell  theiD  at  an  nnreaaonahla  profit  and 
thereby  enhance  the  price,  ih,  84 

13  Buying  all  the  growth  of  liops  in  aevenil 
pariiihes  by  forehand  bargains  with  the  like 
intent.  ib, 

14  Buying  hops  of  divers  persons- with,  intent 
to  re-sofl  at  an  Dnieaaoniihle  profit,  and 
thereby  enhance  the  price,  ih.  ih. 

16  Baying  all  the  growth  of  hopa  on  certain 
lands  in  certtin  pitrishes,  by  forehand  bar- 
gains with  intent  to  sell  at  an  anreasoneble 
price  and  to  enhance  the  price.  id. 

16  EnJeavouring  to  enhance  the  price  of 
hops,  by  persuading  hop  owners  not  to  sell, 
&G.  .ih, 

17  Engrossing,  by  buyins  lar^ge  quantities  of 
persons  unknown,  with  intent  to  resell  nt 
an  exorbitant  profit,  ice  ih, 

18  Baying  largo  quaniiiies  with  like  intent  ib. 

19  Buying  hops  then  growing,  with  intent  to 
re-sell  at  an  exorbitant  price  and  lucre. 
Rex  v.  JVad'linfton,  Ilil.  41  Geo.  3.     84 

20  To  forestall  any  commodity,  which  is  be- 
come a  common  victual  and  necessary  of 
life,  or  need  as  an  ingredient  in  the  making 
or  preservation  |of  any  victual,  though'  not 
formerly  used  or  considered  as  sacb,  is  an 
offence  at  common  law.  ih. 

21  Indictment  for  engrossing  a  great  quan- 
tity of  fiik,  gU9tt  and  ducks,  held  bad, 
without  specifying  the  quantity  of  each. 
A.  V.  aUb^ri^  Trui,  41  Geo.  8.  284 

FORFEITURE. 
Ji.  gave  by  will  his  tenant-right  which  he 
held  by  lease  to  A.  I.  hui  not  U>  dit/fou  of 
Of  $eWil ;  and  if  he  rtfuied  to  dwell  thtre^ 
or  keep  it  in  his  own  possession,  then  that 
J.  J.  should  have  his  tenant-right  of  the 
farm.  A.  I.  having  borrowed  money,  left 
the  title  deeds  with  ^ts  creditor  as  a  secu- 
rity, and  confessed  a  judgment  to  secore 
the  inonoy;  and  having  also  ^iven  a  judg- 
ment to  another  creditor  who  issued  an  ex- 
ecution against  him,  the  sheriff  sdld  the 
lease  to  the  creditor  with  whom  the  deeds ' 
were  deposited,  he  paying  the  debt  of  the 
plaintiff  in  the  execution  :.and  A.  L  hav- 
ing left  tha  premises  and  ceased  to  dwell 
there  on  the  day  of  the  execution,  before 
the  ahtiriff  entered  ;  held  that  J.  I.  the  re- 
mainderman was  entitled  to  enter,  the  es- 
tate oi  A.  I.  having  determined  bv  such  his 
acu.  i>osd.  IbboUon  v.  Bavom,  T.  42 
G.  8.  .  5M 


FORGERY. 

1  The  sessions  have  no  jurisdiction  ovor  the 
offence  of  forgery  at  common  law,  nor  can 
they  take  cogniztince  of  it  as  a  cheat  12. 
V.  Micnk  Gibbs,  Hil.  41  Geo.  3.  97 

2  Therefore,  they  cannot  hold  cogniianoi  of 
an  indictment  charging  that  the  defendant 

•  being  a  person  assessed  to  certain  dpties 
granted  upon  ihcome,  by  eertain  Cookims- 
sioners,  and  under  preieneii  of  being  ag- 
grieved, having  appealed  to  eertain  other 
Uommissioners,  and  contriving  and  intend- 
ing to  deceive  the  said  CommiMioners,  end 
.10  induce  them  to  believe  that  the  particu- 
lars oThis  income  delivered  in,  and  the  de- 
ductions claimed  by  him  to  be  allowed,  had 
been  inquired  into,  examined,  and  approved 
by  one  Richard  Else,  then  being  clerk.to 

•  the  first  mentioned  Commisaiooers,  and 
with  a  fraudulent  intnat  to  give  effect,  to  his 
appeal  and  to  evade  the  duty,  at.  the  bpt* 
tom  of  a  paper  purporting  to  be  a  schedule 
of  the  defendant's  incopie,  did  forge,  &c. 
the  letters  R.  J5.  purportinf^  to  be  the  ini- 
tials of  the  said  clerk,  and  did  exhibit  to  the 
Commissionera  of  Appeal  the  said  paper, 
&c.  against  the  peace,,  Siz,  ib,' 

8  Indictment  charging  that  defendant  having 
in  his  possession  a  bill  of  exchange,  jM^r- 
portingXo  be  directed  to  one  /.  £i«g,  by 
the  name  and  description  of  /.  Ming,  forg- 
ed the  acceptance  of  the  said  /  King, 
&c.  is  bad  ;  because  purport  means  «vhat 
appears  on  the  face  of  the  insirument»  and 
the  bill  did  not  purport  U>  bo  drawn  on  /. 
Kins:.  R.  v.  Readings  O,  &  1793y  100 
R.  V.  GilchrUt,  O.  B.  1795,  S.  P.     ib. 

4  So  where  the  indictment  charged  that  the 
bill  purported  to  be  directed  to  Richard 
Down,  Henry  Tlu>rntpn,  John  Freer,  and 
John  Cornwall,  jnn.  by  the  name  and  do* 
scription  of  Messrs.  Down^  T'Aornton  ^ 
Co.  R.  V.  Edsall,  Southampton  8p.  Ass. 
1798.  .    ib. 

5  An  indictment  for  forgery  must  set  out  the 
forged  instrument  in  words  and  figures.  R. 
V.  J<a<o/i,  Northumberland  Sum.  Ass. 
1792.  ib. 

6  But  upon  an  indfctment  for  pnblisbiqg  a 
forged  receipt  for  money,  with  the  name 
Stephen  Withers,  &c.  for  the  snm  of  U. 
4s.  it  waa  holden  sufficient  to  set  forth  only 
the  receipt  itself  as  follows  :  '<  18th  March 
**  1773.  Received  the  contents  above,  by 
'*me  Stepften  IVithers;**  without  setting 
forth  the  account  itself  to  which  such  re- 
ceipt referred,  and  at  the  foot  of  which  it 
was  subscribed  ;  that  acOount  being  only 
evklence  to  make  out  the  charge.  M*  v. 
Testick,  Bodmin,  Sum.  Ass.  1774.  ik. 

100 
FRAUDii— STATUTE  OF. 
See  Assumpsit,  No.  9. 
The  plaintiff,  a  broker,  having  a  lien  on  eer- 
tain policies  of  insurance  effected  for  his 
principal,  lor  whom  he  had  given  hit  ac- 
ceptances, the  defendant  promised  that  ho 
would  provkle  for  the  payment  of  those  ao- 
ceptanoes  as  they  beenme  dae»  opon  the 
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pltintiff*!  giviiig  up  to  him  rach  polieies, 
m  order  that  be  might  collect  for  the  prio- 
cipal  the  money  doe  thereon  from  the  on- 
derwriters  ;  which  was  accordingly  done, 
^  and  the  monej  was  afterwards  received  bj 
the  defendant :  held  that  this  was  not  a 
promise  for  the  debt  Dr  defaolt  of  another 
within  the  statute  of  frauds  :  and  that  the 
)»laioti(r  might  recover  aipinst  the  defend- 
ant as  well  for  the  breaoh  of  agreement  in 
not  providing  (or  the  payment  of  the  ac- 
ceptances, as  also  Qpon  a  coont  for  money 
bfid  and  received,  &e.  Castling  v.  jfu- 
bert,  E.  42  G.  8.  482 

FREIGHT. 
A.  and  B.  merchants  abroad,  ship  tobacco 
foe  Liverpool,  consigned  to  A.  himself 
there,  to  whose  order  the  bills  of  lading  are 
inade.  One  of  these  bills  is  sent  inclosed 
in  a  letter  from  theshippera  to  C,  at  Xa'ver- 
pool,  advising  him  of  such  consignment  to 
A.  and  that  A.  intended  to  proceed  to  LiV" 
erpodl  ;  hot  in  case  he  sboold  not  arrive 
in  time,  desiring  C  to  do  the  best  for 
thom.  The.  tobacco  having  arrived  in  a 
damaged  state  before  A.  is  required  to  be 
landed,  and  is  deposited  in  the  King's 
vparehonse,  pareaant  to  the  statute  ;  and 
afterwards  C.  aetins  as  agent  for  A.  within' 
the  knowledge  pf  the  Captam,  makes  an 
entry  of  it  in  his  own  name  in  the  Cnstom- 
hoose,  to  avoid  seizure.  Held  that  this 
was  not  such  an  acceptance  of  the  cam 
by  C  as  would  roake^  him  liable  to  the 
Captain  for  the  freight  Ward  v.  Ftllon, 
Trio.  41  Geo.  8.  248 

GAOLER. 
S^SHXRirr,  No.  1. 

GENERAL  ISSUE. 
See  Evidence,  No.  4. 

GIBRALTAR.  * 
See  MuTiKT  Act. 

GLEBE. 
One  m  possession  of'  glebe  land  under  a 
lease  void  by  the  stat  18  Eliz.  c.  20,  by 
reason  of  the  rector's  non-residence,  may 
yet  maintain  trespaas  upon  his  possession 
against  a  wrong  doer.  Graham  v.  Peat, 
m.  41  Geo.  8.  128 


repair.     E^ 
41  Geo.  8. 


of  Derby  v. 


Taylor, 
246 


GRANT. ' 
A  grant  by  lessees  for  lives  of  all  their  ee- 
taii,  right,  title,  interett,  ^c.  in  the  prem- 
ises to  one  and  bis  executors,  habendum  to 
him  and  his  executors  for  99  years,  if  the 
lives  should  so  long  live,  in  as  large,  am- 
ple, and  beneficial  way,  &c.  as  the  grant- 
ors, their,  ^etrs,  &c.  held,  is  no  assign- 
ment of  the  freehold,  and  consequently  not 
of  the  vihole  interest  of  the  grantors  in 
theiV  lease  ;  and  therefore  the  reversioners 
(the  live«  being*  expired  within  the  term) 
cannot  maintain  covenant  against  the  under 
lessee  for  not  delivering  up  the  premises  in 


HABEAS  CORPUS,  {return  to) 

1  By  the  mutiny  act  the  King  may  make  ar- 
ticles of  waf ,  and  constitute  Courts  Mar- 
tial with  power  to  try  and  punish,  as  well 
in  Great  Britain,  ifc.  as  in  Gibraltar,  ifc 
By  a  subsequent  clause  no  soldier  shall,  by 
such  articles  of  war,  be  subjected  to  the 
punishment  of  death  or  loss  of  limb  within 
Gpeat  Britain,  ifC.  (omitting  Gibraltar) » 
lor  any  crime  not  expresned  to  be  so  pun- 
ishable by  the  act.  Then,  by  the  articles 
of  War,  persons  found' guilty  by  a  Court 
Martial  at  Gibraltar,  oC theft,  robbery,  &c 
or  of  having  used  violence,  or  committed 
any  offence  against  the  persons  or  property 
of  others,  "  shall  suffer  death,  or  such  other 
**  punishment,  according  to  the  nature  and 
**  degree  of  the  offence,  as  by  the  sentence 
«*  of  such  Court  Martial  shall  be  awarded;** 
held  that  the  Court  Martial  have.a  discre- 
tionary power  by  such  words,  and  are  not 
restricted  to  pass  such  sentence  on  a  delin- 
quent as  would  be  warranted  by  the  law  of 
England,  But  supposing  they  were,  yet 
thai  a  return  to  a  habeas  corpus,  stnting 
that  upon  a  certain  charge  exhibited  against 

'  the  defendant  before  such  a  Court,  for  cer- 
tain ofiences  alleged  to  have  been  commit- 
r  ted  by  him  at  Gibraltar,  such  proceedings 
were  had,  that  the  Court  Martial,  after 
hearing  the  charge  and  the  defence,  found 
^e  defendant  guilty  of  receiving  certain 
goods  named,  from  the  warehouse  of  W. 
(at. 6.)  knowing  them  to  be 'stolen,  m 
breach  of  the  articles  of  war,  whereupon 
they  sentenced  him  to  transportatkm  for 
fourteen  years,  is  good.  For  such  a  sen- 
tence would  be  warranted  here  by  the  stat 
4  G.  1  c.  11,  if  the  principal  were  convict- 
ed of  the  felony,  and  the  receiver  were  in- 
dicted as  accessary  after  the  fact.  JR.  v. 
Suddis,  H.  41  G.  8.  166 

2  It  seems  a  f>ufficient  return  to  a  habeas  dor- 
pus,  that  the  defendant  is  in  custody  under 
the  sentence  of  a  Court  6f  competent  juris- 
diction to  inquire  of  the  offence,  and  to 
pass  such  a  sentence,  without  setting  forth 
the  particular  circumstances  necessary  to 
warrant  such  a-.sentence.  ib, 

HIGHWAY.^ 
I  By  s.  i9,  of  Stat.  18  G.  8.  c.  78,  where  an 
order  o^  justices  has  been  made  for  stop- 
ping up  a  road  an  appeal  is  given  to  '*  the 
**  party  grieved  by  any  such  order  or  pro- 
**  cee<fing,  &c.  at  thenexf  quarter  sessions 
'*  after  such  order  made  or  proceeding 
had,**  &c  held  that  at  all  events  an  appeal 
to  the  *'  sessions  next  after  the  actual  ob^ 
**  struction  of  the  road**  vras  too  late;  the 
party  having  had  sufficienf  notice  of  the 
order  in  time  to  hsve  appealed  to  a  preced- 
ing sessions,  before  which  time  the  survey- 
ors of  the  highway  had  begun  to  stop  up 
the  road.  R.  v.  The  Justices  rf  Pem^ 
brokeshire,  H-  42  Gr8.  481 
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S  Uodertheitat.  18  G.  8.  e.  84.  ■.  88,  B.  R. 

may  apportion  the  fine  for  non-repair  of  a 
road  between  the  pariah  and  the  trosteea  of 
a  tnmpike,  though  the  indictment  were 
originally  preferred  at  the  asaizef,  and  af- 
terwards removed  thither  by  certiorari. 
M.  V.  ITie  Inhabitants  <^  Upper  Papicorih, 
T.  42  G.  8.  622 

HOPS. 
See  FoRESTALLiifO. 

HUNDRED. 

1  Where  a  mob  attacked  a  baker'f  honie, 
and  broke  the  glass  and  shutters  of  the 
windows,  and  compelled  him  to  sell  flour 
at  a  price  named  by  themselves,  below  the 
marketable  value;  held,  this  was  evidence 
for  the  jury  of  a  felonious  beginning  to -de- 
molish the  house,  Sec.  within  tne  fourth  sec- 
tion of  the  riot  act;  snd  that  the  plaintiff 
might  recover  for  the  damage  done  to  the 
house,  in  an  action  ogainst  the  hundred  od 
the  6th  section,  but  not  for  the  value  of  the 
flour  so  sold,  that  not  being  consequential 
to  the  act  of  demolition ;  nor  could  he  re- 
cover for  ihe  value  of  other  flour  taken  and 
wasted  in  another  warehouse  distinct  from 

•  his  dwelling- bouse  on  the  opposite  side  of 
the  street,  of  which  the  lock  only  was  burst; 
that  not  being  a  beginning  to  demolish,  &c. 
within  the  >« ct,  with  the  view  with  which  it 
appeared  to  be  done.  Burrows  v.  Wright, 
T.  41  G.  8.  298 

2  Where  a  mob,  after  begmning  to  demolish 
and  pull  down  a  house,  steal  flour  therein, 
or  force  the  owner  to  sell  it  at  an  under 
price,  the  value  thereof  cannot  be  recover- 
ed in  an  action  against  the  hundred  on  the 
€th  section  of  the  riot  act,  1  G.  1  stat.  2.  c. 
5,  such  stealing  and  robbery  being  substan- 
tive felonies,  and  not  ivithin  the  offence 
created  by  the  4th  section  of  the  act.  But 
floor  which  was  spoiled  or  destroved  at 
the  time  of  such  beginning  to  demolnh,  &c. 
may  be  so  recovered.  Greasley  v.  Hig- 
ginbotham,  T.  41  G.  8.  '     806 

HUSBAND  AND  WIFE. 
See  Baron  and  Fxiis. 

INDICTMENT. 

1  To  solicit  a  servant  to  steal  his  master's 
goods  is  a  misidemeanor,  though  it  be 
not  charged  in  the  indictment  that  the  ser- 
vant stole  the  goods,  nor  that  any  other  act 
was  done  except  the  soliciting  and  inci- 
ting: and  such  offence  is  indictable  at  the 
sessions,  having  a  tendency  to  a  breach  of 
the  peace.     Rex  v.  Higg'ins^  M.  42  G.  8. 

887 

2  In  an  indictmeot  on  the  st.  80  G.  2.  c.*24^ 
for  obtaining  money  on  false  pretences,  it 
is  snflicient  to  allege  that  the  defendnnt 
onlawfolly,  knowingly,  and  designedly 
pretended  so  and  so;  by  means  of  which 
said  false  pretences  he  obtained  the  money ; 
afterwards  aegatiTing  such  pretences  to 
be  true:  though  it  be  not  in  terms  alleg- 


ed that  be  falsely  pretended.  &c.  and  it 
seems  it  would  have  been  sufficient  Uf  al- 
lege that  he  obtamed  the  money  by  such 
and  such  pretences,  averring  such  preten- 
ces to  be  false.  *  Rex  v.  Atrey,  M,  42  G.' 
8.  847 

8  The  court  will  not  ({uash  a  defective  in- 
dictment on  the  motion  of  the  prosecutor 
after  plea,  pleaded  before  another  good  in- 
dictment be  found.  R.  v.  Dr,  Vl^nn,  H. 
42  G.  8.  487 

INDICTMENT.    INFORMATION. 
See  Forestalling,  &c.  Foroert. 

1  Information  granted  for  endeavouring  to 
procure  the  appointment  of  certain  persons 
to  be  overseers  of  the  poor,  with  a  view  to 
derive  a  private  advantage  to  the  party. 
R.  V.  Joliffe,  E.  82  G.  8.  (cited.)  89 

2  The  Court  refused  a  criminal  information 
against  a  Magistrate  for  returning  to  a  writ 
of  certiorari  a  conviction  of  a -party  in  an- 
other and  more  formal  shape  than  that  in 
which  it  wasfirst  drawn  up,  and  of  which  a 
copy  had  been  delivered  to  the  party  con- 
vict^ by  the  Magistrate's  clerk,  the  con- 
viction returned  being  warranted  by  the 
facts.     R,  V.  Barker,  H.  41  G-  8.         108 

8  Indictment  lies  against  one  who  was  clerk 
to  the  agent  for  French  prisoners  of  war, 
for  taking  bribes  in  order  to  procure  the 
exchange  of  some  of  them  out  of  their  turn. 
JR.  y.  Beale,  E.  88  G.  8.     (cited.)        102 

4  Indictment  for  engrossing  a  great  quantity 
offish,  geese  and  dvcks,  held  bad,  without 
specifying  the  quantity  of  each.  R,  v.  Gil- 
beriyT,  4\  G.  8.  *  284 

INSOLVENT  DEBTOR. 

1  One  who  was  arrested  at  the  suit  of  the 
plaintiff,  and  liberated  on  bail  prior  to  1st 
March  1801,  and  was  afterwards  commit- 
ted in  executbtt  at  the  suit  of  the  same 
plaintiff  before  the  passing  of  the  Insolvent 
Act  of  the  41  G.  8.  c.  70,  is  entitled  to  be 
discharged  by  the  6th  section  of  that  act  on 
the  conditions  thereby  imposed.  -  And  this 
where  he  was  so  taken  in  execution  upon  a 
judgment  confessed  for  the  amount  of  the 
costs  as  well  as  for  the  original  debt,  for 
which  he  had  been  arrested  by  writ  out 
of  an  inferior  court  brfure  the  1st  of 
March;  the  84th  section  provkling  that 
BO  person  entitled  to  the  benefit  of  the 
act  should  be  imprisoned  by  reason  of  any 
judgment  for  an?  debt,  costs,  &c.  owing  or 
growing  due  before  the  said  Isi  of  March. 
Billeit  V.  MArthy,  H.  42  G.  8.  402 

2  A  conveyance  to  a  creditor  of  an  insolvent 
debtor's  estate  by  the  clerk  of  the  peace 
( in  whom  it  is  vested  upon  the  order  for 
the  insolvent*s  discharge  by  the  stat  41  G. 
8.  c.  70.  s.  16,  until  the  subsequent  convey- 
ance to  the  creditor),  does  not  vest  the  es- 
tate in  such  creditor  by  relation,  either  to 
the  date  of  the  order  or  of  the  conveyance, 
but  only  from  the  actual  execution  of  such 
conveyance  by  the  clerk  of  the  peace. 
Therefore  such  creditor  cannot  recover  in 
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ejeotmant  apes  a  demiM  \M  bofiira  the 
ezecQtioD,  tbongh  sftar  tb«  Mlate  was  eot 
of  the  inaalTeDl  debtor,  and  the  nrder  was 
made  to  convey  the  aaoia  to  tba-  leaaor. 
*    Doe  (2.  H^oiiay  V.  3>/linf,£.  42  G.  a.  451 

mSURANCB. 
8t€  Li  Kir. 

1  Ha  premiiiiD  paid  on  an  iUagal  inaonoea 
to  cover  a  trading  with  an  enemy  cannot  bo 
recovered  back,  though  the  ondeiwriter 
cannot  be  compelled  to  make  good  the  loaa. 
Vandyck  v.  BewUi,  M.  41  G  3.  62 

2  Where  an  English  aobject  in  time  of  war 
who  had  received  orderi  to  effect  an  insor* 
ance  for  a  nentral  foreigner,  opened  the 
policy  with  his  osual  broker  in  his  own 
name,  bat  informing  him  at  the  same  time 
that  the  property  was  nevtral;  this  is  a 
sofficient  indication  to  the  broker  that  the 
party  acted  as  agent,  and  not  on  his  own 
account;  and  therefore  the  broker  bai  no 
lien  on  the  policy  so  effected  for  his  gener- 
al balance  agahist  sneh  agent,  as  between 
snoh  broker  and  the  prtncipaL-^JCaoivsj  v. 
H€tider$on,  H  41  G.  S.  169 

S  It  is  leaal  to  trade  with  the  subjects  of 'an 
enemy 'b  country  bvthe'Kiqg's  licence. 
But  if  it  be  provided  in  inch  licence,  that 
the  party  acting  under  it  shall  cive  bond 
for  the  due  exportation  to  the  places  pro- 
posed of  the  goods  intended  to  be  exported 
to  such  country,  and  they  are  exported 
without  such  bond  being  given,  such  expor- 
tation is  illegal,  and  the  owneis  cani.ot  re- 
cover on  a  policy  to  protect  the  goods. 
Vandyck  v.  IVhitmore,  E.  41  G.  8     233 

4  If  a  licence  to  export  and  deliver  goods  to 
an  enemy's  country  be  granted  for  a  limited 
time,  it  is  not  sufficient  that  the  coeds  were 
shipped  before  the  expiration  of  .the  time, 
the  ship  not  failing  till  aflerwards.  t^. 

5  Where  an  act  prohibiting  interoonrso  with 
America,  then  in  a  itate  of  rebellkin,  ena- 
bled the  British  Commanders  to  grant  li- 
cences in  a  certain  form  to  carry  provisions 
to  places  in  America  occupied  by  the  Brit- 
ish, and  a  licence  was  granted  not  follow- 
ing the  requisitions  of  the  act,  it  was  holden 
void;  and  consequently  the  trading  being 
illegal,  the  goods  iient  under  the  licence 
could  not  be  insured.  Vanharihais  v. 
Halted,  M.  31  G.  8.  238 

6  An  ossnred  upon  an  American  ship  and  car- 
go, provided  with  each  a  passport  us  is  re- 
quired by  the  treaty  between  America  and 
France,  and  with allother usual  American 
papers  and  documents,  is  entitled  to  recov- 
er against  an  underwriter  of  a  policy  on 
such  ship  and  goods,  in  case  of  a  capture  by 
a  French  privateer,  notwithstanding  a  sen- 
tence of  condemnation  of  the  same  os  law- 
ful prize  by  a  French  Court  of  Admiralty ; 
aoch  sentence  proceeding  on  the  ground  of 
a  breach  of  French  ordinances,  requiring 
certain  particulars  to  be  observed  in  respect 
of  the  ship  documents  beyond  what  was 
necessary  by  the  treaty.  Price  v.  Bell, 
T.  41  G.  8.  820 


7  QU'  Wh«tlMrif«8hipheB0lwarr«atedar 
any  paftienlar  canntry,  there  be  an  implied 
wanranty  m  a  policy  of  insnraiiee  that  she 
ahall  be  properly  documented  aooordin|  to 
the  lawa'of  that  country,  and  her  partien- 
lar  traatiea  with  foreigo  states.  Price  v. 
Bell,  T.  41  G.  8.  820 

8  On  an  insurance  on  ship  and  goods  valued 
at  so  much,  on  a  voyage  to  Africa  and  the 
West  Indies,  the  assured  is  entitled  to  re- 
cover the  whole  snm  on  a  total  loss  which 
happened  in  the  latest  period  of  the  voy- 
age; although  a  considerable  part  of  the 
estiTiated  value  cotasbted>  onginally  in 
stores  and  proviskms  for  the  purchase  and 
anstenaoce  of  alavea  during  the  voyage,  and 
the  alaves  were  brought  to  a  profitable 
market  at  the  first  place  of  the  ahip's  des- 
tinatwn,  where  ahe  arrived  a  mere  wreck, 
and  soon  aAer  foundered.  Shasoe  ▼.  Fsl^ 
ion,  M.  42  G.  8.  820 

9  Where  a  ship  insured  arrived  in  port  a 
mere  wreck,  and  waa  obliged  to  be  lashed 
to  a  hulk  to  avokl  sinking,  and  in  attempts 
ins  to  remove  her  to  the  shore  a  few  days 
alMrwards  she  sunk;  held  that  the  assured 
might  recover  as  for  a  total  loss,  though  her 
cargo  was  saved  and  brought  to  a  profitable 
market.  ib. 

10  A  de^laration-'on  a  policy  of  insnmnoe  on 
a  foreign  ahip  need  not  aver  any  intereat  in 
the  assured ;  though  there  be  no  aoch  words 
as  **  interest  or  no  interest*'  in  the  policy. 
JVantes  v.  Thompson,  £.  42  G.  8.       .609 

11  A  sentence  of  condemnation  by  a  French 
court  sitting  in  Spain,  of  a  prize  taken  by 
a  French  privateer  and  carried  in  there 
(Spain  being  then  a  belligerent  ally  of 
France  in  the  war  against  Great  BtUain) 
ii  valid ;  and  such  condemnation,  prooeedp 
ing  on  the  ground  of  the  property  being  en- 
emy's and  British,  is  conclusive  in  an  ao- 
,tion  on  a  policy  against  the  underwriter  by 
the  assured  who  had  insured  it  aa  Danish, 
which  in  fact  it  was,  Denmark  being  then 
neutral.  Oddy  v.  J9o«»//,T.  42  G.  8.    649 

12  The  profits  of  a  cargo  employed  in  trsde 
on  the  coast  of  Africa  are  an  insurable  in- 
terest   Barclay  v.  Cousins,  T.  42  G.  8. 

681 
18  So  an  insurance  on  imaginary  profit  from 
Bourdeaux  to  Hamburgh,  (which  was  ex- 
plained to  mean  the  piofit  which  a  cargo  of 
indigo  belonging  to  the  assured  would  pro- 
duce on  the  sale  thereof  at  Hamburgh,  if 
it  arrived- safe)  was  holden  good.  Hen- 
rickson  v.  Margetson,  B.  R.  Mich.  1776, 
cited  ib.  684 

14  The  rule,  by  which  to  calculate  a  partial 
loss  on  a  policy  on  goods  by  reason  of  sea- 
damage,  is  the  ditference  between  the  re- 
spective gross  proceeda  of  the  same  goods 
when  soupd  and  when  damaged,  and  not 
the  net  proceeda;  it  being  settled  that  the 
underwriter  is  not  to  bear  any  loss  from 
fluctuation  of  market  or  port  duties,  or 
charges  after  the  arrival  of  the  goods  at 
their  port  of  destination.  Johnson  v.  Shed- 
<ton,  T.  42  G.  8.  698 
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INTEREST. 

1  Ezeentbn  cannot  be  taken  out  for*  iirtereflt 
upon  a  Bam  awarded  to  be  paid  on  a  |iartic- 
alar  day,  and  for  which  aain  jad^ment  was 
entered  op.  But  it  in  the  province  of  the 
jury  (or  the  arbitrator  interpoaed  in  their 
place)  to  allow  intereat  or  not  in  the  dam- 
ages.    l>e€  V.  Lingard,  E.  41  G.  8.     200 

2  In  an  action  on  a  jadgment  recovered  on  a 
bond,  interest  may  be  recovered  in  damages 
beyond  the  penalty  of  the  bond.  ^  Clure 
V.  Dankin,  £.  41  G.  8.  216 

ISSUEr-PROOF  OF. 
Where  the  issue  is  on  the  life  or  death  of  a 
person  once  existing,  the  proof  lies  on  the 
parry  asserting  the  death.    Wilton  v.  Bod- 
get,  E.  42  G.  S.  476 

JOINDER  IN  ACTION. 
See  CoviNANT,  No.  1. 
To  *a   declaration  against  one  a pon  joint  pro- 
mises by  him  and  another,  whom  he  ^vers 
to  be  outlawed,  a  plea  of  nnl  tiel  recorid  of 
outlawry  is  in  efl'ect  a  plea  in  abatement, 
for  want  of  parlies;  and  therefore,   if  it 
conclnde  in  bar  it  is  bad  on  general  demar- 
rer,  and  the  plaintiff  is  entitled  to  j«idgiQent 
.  qnod  recuperet,  &c.      JSTowlan  y*  Geddes, 
T.  41G.8.  807 

JOINT  AND   SEVERAL  COVENANT. 
See  CovKWANT,  No.  1. 

JUDGMENT. 
See  Award,  No.  2. 

1  To  a  plea  in  abatement  of  misaomer  of 
plaintiff,  replication  that  the  plaintiff  was 
known  as  well  by  the  one  name  as  the  other: 
upon  demurrer  over-ruled,  there  must  be 
judgment  of  respondeas  ouster,  and  not 
qnod  recuperet.  Bowen  v,  Shapcati,  T.  41 
G.  8.  265 

2  To  a  declaration  against  one  upon  joint  pro- 
mises by  hi  (II  and  another,  whom  he  avers 
to  be  outlawed,  a  plea  of  nul  tiel  record  of 
outlawry  is  in  effect  a  plea  in  abatement, 
for  want  of  parties;  «imI  therefore,  if  it  con- 
clnde in  bar,  it  is  bad  on  general  demurrer, 
and  the  plaintiff  is  entitled  to  jadgment 
qnod  recuperet,  &c.  J>f\nolan.y.  Geddet, 
T.  41  G.  8.      .  807 

JURISDICTION. 
See  Excise. 
1  A  certiorari  to  remove  an  indictment  from 
the  sessbns  may  be  »ued  out  by  the  prose- 
cutor, without  giving  the  six  days  pravioas 
notice  required  by  the  stat  IS  Geo.  2,  c.  18 
§  6,  in  the  case  of  removing  "  convictions, 
judgments,  orders,  and  other  summary  pro- 
ceedings.**   The  effect  of  such  writ  is  to 
remove  all  proceedings  of  the  nature  de- 
scribed therein  which  nave  taken  place  be- 
tween the  teste  and  return,  although  the  ^ 
proceedings  originated  after  the  teste.  The ' 
Magistrates  below  are  bound  to  obey  the 
writ  aAer  productieo  of  it,  and  notice  to 
theuDi  in  (act  of  taoh  prodactioa  when  sitting 


in  their  judicial  capacity,  and  after  that  all 
farther  proceedings  before  them  on  the  mat- 
ter are  erroneooa.  R.  v.  JBattatnt,  H.  41 
G.  8.  *  168 

2  Where  a  public  statute  for  erecting  a  Court 
of  Inferior  Jurisdiction  enacts  that  **  no  ac- 
'*  tioo  for  any  debt  not  igaaounting  to  40s. 
**  and  recoverable  by  that  act  shall  be 
"  brought  agvinst  any  person  residing  with- 
**  in  the  jnrudiction,*'  Ike,  such  statute  is  a 
defence  upon  the  general  issue  to  a  party 
bringing  himself  within  it,  who  is  sued  in 
the  superior  Courts.  Parker  v.  Elding, 
E.  41  G.  3.  177 

8  Where  two  counties  have  been  mentioned 
in  the  antecedent  part  of  an  order  of  remo- 
val, the  justices  making  the  order  must  state 
themselves  to  be  juatices  of  the  proper 
county;  and  it  is  not  enough  to  describe 
themselves  justices  of  the  peace  in  and  for 
the  taid  county ,  although  the  proper  county 
were  named  in  the  margin,  and  were  also 
named  hist  before  such  description  of  the 
justices.  M.  V.  The  Inhabitanit  of  Moor' 
Critchell,  M.  42  G.  3.  364 

4  By  6.  1.  of  the  stat.  89  and  40  G.  8.  c.  164, 
the  jurisdiction  of  the  Court  of  Reouests  in 
London  is  enlarged  from  debts  of  40s.  to 
6/.  from  the  80th  September  1800  :  and  by 
a.  12,  if  any  action  thall  be  comnunced  in 
«ny  other  court  to  recover  any  debt  not  ex- 
ceeding 5i.  within  thejnr'isdiction,the  plain- 
tiff shall  not  recover  any  costs,  &c. :  held 
that  the  words  "  thall  be  comnunced** 
must  by  necessary  construction  be  restrain- 
ed to  the  date  of  the  30th  Sep'ember^  and 
not  to  the  passing  of  the  act,  which  was  on 
the  9th  of  July  preceding.  Whiiborn  v. 
Eoant,  M.  42  G.  8.  896 

5  Afler  an  appointmeht  of  four  overseers  for 
a  parish  by  the  magistrates  at  one  meet- 
ing, they  are  fuocti  otficio,  and  no  other 
magistrates  can  discharge  one  of  the  per- 
sons so  appointed,  though  by  his  desire,  and 
appoint  another  ;  but  the  party  must  ap- 
peal to  the  sessions  to  get  his  discharge. 
R.  V.  The  Inhabitants  of  Great  Marlow, 
H.  42  G.  3.  446 

6  Semble,  the  magistrates  making  the  ap- 
pointment must  be  together  at  the  time.  (b. 

JURORS. 
A  custom  to  swear  the  jurors  at  one  court 
leet  to  inquire,  and  return  their  present- 
ments at  the  next  court,  is  bad   in  law. 
Davidton  t.  Moscrop,  M.  42  G.  8.      869 

KEELMAN. 
See  Prbssibto. 

LANDLORD  AND  TENANT. 
See  DxsiREss,  No.  I.  Covsnawt, 
No.  6,  6,  or  Rent. 
To  trespass  for  breaking  and  entering,  &c. 
and  pulling  down  and  taking  away  certain 
buildings,  tkc.  The  defoimant  as  to  the 
breaking  and  entering  suffered  judgment  by 
default,  and  pleaded  not  guilty  as  to  the 
rest.    Held  that  such  plea  was  sBStaiaed 
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by  thewing  that  the  building  taken  away, 
which  waa  of  wood,  waa  erected  by  him 
as  tenant  of  the  premises  on  a  fonndatioQ 
of  brick  for  the  porpose  of  carrring  on  his 
trade,  and  that  he  still  continaed  in  posses- 
sion of  the  premises  at  the  time  when,  &c. 
though  the  term  was  then  expired.  Pen- 
ton  V.  Robafi,  M.  42  G.  8.  874 

LARCENY  AND  ROBBERY. 

1  Where  a  mob  attacked  a  baker's  house, 
and  broke  the  glass  and  shotters  of  the 
windows,  and  compelled  him  to  sell  floor 
at  a  price  named  by  themselves,  below  the 
marketable  value  ;  held,  this  was  evidence 
for  the  jury  of  a  felonious  beginning  to  do^ 
molish  the  hoase,  &c.  within  the  4th  sec- 
tion of  the  riot  act  ;  and  that  the  plaintiff 
might  recover  for  the  damage  doqe  to  the 
house,  in  an  action  against  the  hundred,  on 
the  6thaection.  but  not  for  the  value  of  the 
flour  so  sold  ;  that  not  being  consequential 
to  the  act  of  demolition  nor  could  be  recov- 
er for  the  value  of  other  .flour  taken  and 
wasted  in  another  warehouse  distinct  from 
his  dwelling-house  on  the  opposite  side  of 
the  street,  of  which  the  lock  only  was 
burst;  that  not  being  a  beginning  to  de- 
molish, &c.  within  the  act,  with  the  view 
with  which  it  appeared  to  have  been  done. 
Burrows  v.  Wright  and  Jinothtr,  T,  41 
G.  8.  298 

2  Where  a  mob  after  beginning  to  demol'isb 
and  pull  down  a  house,  steal  flour  therein, 
or  force  the  owner  to  sell  it  an  under  price, 
the  va4ue  thereof  cannot  be  recovered  in  an 
action  against  the  hundred,  on  the  tith  sec- 
tion of  the  riot  act,  1  Geo.  1 .  st.  2.  c.  5,  such 
stealing  and  robbery  being  substantive  felo- 
nies, and  not  within  the  offence  created  by 
the  4th  section  of  the  act.  But  flour  which 
was  spoiled  or  destroyed  at  the  time  of 
snch  beginning  to  demolish,  dec.  may  be 
so  recovered.  Greaseley  v.  Higginbotham, 
T.  41  G.  S.  808 

LEASE. 
Ste  FORFXITURB,  No.   1. 

1  A  grant  by  lessees  for  lives  of  all  their  €s- 
laie,  righi,  title,  inttretl,  &c.  in  the  prem- 
ises to  one  and  his  executors,  habendum  to 
him  and  his  executors,  for  99  years,  if  the 
lives  should  so  long  live  t'n  as  large,  ample, 
and  beneficial  way,  &c.  as  the  grantors, 
their  A«»rt,  &c.  held,  is  no  assignment  of 
the  freehold,  and  consequently  not  of  the 
whole  interest  of  the  grantors  in  their  lease; 
and  therefore  the*  reversioners,  (the  lives 
being .  expired  within  the  term)  cannot 
maintain  covenant  against  the  under  lessee 
for  not  delivering  up  the  premises  in  sood 
repair.  Earl  of  Derby  v.  Taylor,  T.  41 
G.  8.  246 

2  Under  a  power  in  a  will  to  lease  in  posses- 
sion and  not  in  reversion,  a  lease  for  years 
executed  the  29th  March  to  the  then  tenant 
in  possession,  habendum  as  to  the  arable 
from  the  iSth  February  preceding,  and  as 
to  the  pasture  from  the  6th  April  then  n£xt^ 


8ic. under  a  ymrly  rent  payable  quarterly  on 
I9th  /itiy,l(Hh  October,  10th  January,  and 
lOtb  Jtpril,  is  void  for  the  whole;  though 
such  lease  wei«  according  to  the  custom  of 
the  country,  and  the  same  had  been  before 
granted  by  the  person  creating  the  power. 
Doe  d.  Jtllan  v.  Calvert,  E.  42  G.  8.  606 

LECTURER. 
See  MAiTDAicns,  No.  8. 

LIBEL. 

See  SL.ANPX.R. 
After  judgment  on  the  defendant  for  a  libel, 
the  court  refused  to  make  an  order  on  the 
prosecutor  to  deposit  the  original  libellous 
papers  with  the  officer  of  the  court  JR.  v. 
Color,  T.  42  G.  8.  498 

UCENCE. 
8e§  Trading  with  ExfxifT. 

LIEN. 

1  One  who  has  a  lien  on  goods  in  his  posses- 
sion, if  he  afterwards  deliver  them  to  a 
ship  carrier  to  be  conveyed  on  account  and 
at  the  risk  of  his  principal,  though  un- 
known to  the  carrier,  cannot  recover  his 
lien  by  stopping  the  goods  in  transitu,  and. 
procuring  them  to  be  re-delivered  to  him 
by  virtue x>f  a  bill  of  lading  signed  by  the 
carrier  in  the  course  of  his  voyage.  Swut 
V.  Pym,  M.  41  G.  8.  18 

2  Where  an  Enslitih  subject  in  time  of  war, 
who  had  received  orders  to  effect  an  insur- 
ance for  a  neutral  foreigner,  opened  the 
policy  with  his  usual  broker  in  his   own 

^  name,  but  informing  him  at  the  same  time, 
that  the  property  was  neutral;  thia  is  a 
snfficientindication  to  the  broker  that  the 
party  acted  as  agent,  and  not  on  hb  own 
account,  and  therefore  the  broker  has  no 
lien  on  the  poliey  so  effected  for  his  general 
balance  against  snch  agent,  as  between 
snch  broker  and  the  principal.  Maanss  v. 
Henderson,  Hc41  G.  8. 

8  An  attorney  has  a  lien  upon  a  sum  awarded 
in  favour  of  his  client,  as  well  as  if  recover- 
ed by  judgment :  and  if  after  notice  to  the 
defendant  the  latter  pay  it  over  to  the  plain- 
tiff;  the  plaintiff's  attorney  may  compel  a 
re-payment  of  it  to  himself;  and  he  shall 
not  be  prejudiced  by  a  collusive  release 
from  the  plaintiff  to  the  defendant.  Or- 
merod  v.  TaU,  E.  41  G.  8.  227 

4  Quare,  Whether  a  captain  of  a  ship  parts 
with  his  lien  on  goods  for  his  freight  by  de- 
positing them  in  the  king's  warelK>ose,  pui^ 
snant  to  the  requisitions  of  an  act  of  par- 
liament?    Ward  r.  Fulton,  T.  41  G.  S. 

248 

6  A  principal  gives  notice  to  bis  factor  of  an 
intended  consiffnment  of  a  ship  to  him  for 
the  purpose  of  sale,  and  in  consequence 
drifw  bills  on  him,  which  the  factor  ac- 

^  cepts  ;  and  then  the  principal  dies,  and  his 
executors  direct  the  captain  of  the  ship  to 
follow  bis  former  orders ;  who  thereupon 
delivers  the  ship  into  the  possession  of  the 
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factor,  who  Mils  the  nine :  held  that  the 
factor  haa  a  lien  upon  the  proceeda,  aa  well 
for  the  amount  of  mone^  disbursed  by  him 
for  the  necessary  ose  ofthe  ship  on  its  arri- 
val, and  for  the  acceptances  by  hitn  actnal- 
ly  pnid,  as  for  the  ainoant  of  his  ootstand- 
ing  acceptances  not  then  doe.  Hammonds 
V.  Barclay,  H.  42  G  8.  488 

6  The  assignee  of  a  policy  of  insurance  on 
goods,  who  became  such  hy  the  indorse- 
ment to  him  of  the  bill  of  lading  of  the 
goods  by  tho  consignor  after  he  had  direc- 
ted his  correspondent  to  make  tho  insur- 
ance, takes  it  subject  to  the  lien  of  the  cor- 
respondent of  the  consignor  for  bis  general 
balance ;  and  can  only  claim,  subject  to 
that  lien,  the  mone^  received  on  snch  poli- 
cy by  the  broker,  m  whose  hands  it  was 
deposited  for  that  purpose  by  the  corres- 
pondent. But  the  broker  has  no  snb-lien 
on  the  policy  for  the  general  balance  of  his 
own  account  with  soch  correspondent,  if  he 
knew  at  the  time  that  the  policy  was  effect- 
ed for  another  person.  Man  v.  Shifner, 
T.  42  G.  8.  .  672 

LIME-WORKS. 
See  Pooi^  Ratb,  No.  1. 

1  Cross-remainders  cannot  be  implied  in  a 
deed  ;  and  can  only  be  raised  bj^  proper 
words  of  limitation ;  however  plainly  ex- 
pressed the  intention  of  the  parties  may  be. 
Under  a  limitation  in  a  marriage  settlement 
to  the  ose  of  all  and  every  the  daughter 
and  daughters  of,  &c.  to  be  begotten,  snare 
and  share  alike,  equally  to  be  divided  be- 
tween ihem,  and  of  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  daochter 
and  daughters  ;  and  fqr  defaolt  of  aocb  is- 
sue to  the  right  heirs,  &c.  held,  that  there 
were  no  cross-remaindecs  between  the 
daughters  or  their  issoe.  Doe  v.  fVoreley, 
East  41  Geo.  8.  207 

^  A  power  of  appointment  under  a  marriage- 
settlement,  unto  artd  among  all  or  any  the 
child  or  children  of  the  marriage,  for  such 
estates  ssthe  husband  and  wife,  or  t/is  eur^ 
vivor  of  them,  should  from  timo  to  time, 
either  with  or  without  power  of  revocation, 
direct,  limit  or  appoint,  may  be  executed 
by  the  survivor,  after  a  joint  appointment, 
reserving  to  them  and  the  survivor  a  power 
of  revocation  and  appointment  But  under 
snch  power,  if  the  second  appointment  be 
Co  the  daughter  of  the  marriage  for  life,  re- 
mainder 10  the  eldest  son  for  life,  remain- 
der to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  Brst  and  other 
eons  in  tail,  &c.  remainder  to  the  daugh- 
ter in  fee ;  all  the  limitations  aabae- 
qnent  to  that  to  the  eldest  son  for  life 
are  vokl,  as  being  an  excesa  beyond  the 
power  ;  and  the  ultimate  remainder  de- 
pendant upon  snch  intermediate  limitations, 
though  made  in  favour  of  one  of  the  ob- 
jecta  of  the  power,  is  also  void  ;  and  shall 
not  be  accelerated  by  the.  event  of  such 
void  intermediate  limiutions  not  having 
Vol.  I.  79 


taken  effect,  for  want  of  issue  male  of  the 
eldeat  son,  &c.  to  whom  the  appointment 
was  made  For  an  appointment  not  good 
in  its  creation,  will  not  become  so  by  attb- 
aeqnent  circnmstancea.  And  auch  an  ap- 
pointment being  by  deed,  cannot  be  con- 
strued cypres,  so  as  to  give  the  sons  estates 
tnil,  aa  perhaps  might  have  been  the  oaae 
if  the  appointment  had  been  by  will. 
BrudenelU  v.  Elwet,  East.  41  Geo.  8.  219 
8  Tb^re  ipsy  be  a  limitation  to  one  nnbom 
for  life  only,  but  not  to  the  iasne  of  such  an 
one  for  life.  '  ib.  228 

LIMITATION  OF  ACTION. 
Where  the' commander  of  one  of  tho  King*B 
armed  vessels  seized  a  veasel  and  cargo  at 
sea,  and  brought  them  into  the  next  port 
on  suspicion  of  smuggling,  and  after  pro- 
cess in  the  Exchequer  the  owner  obtained 
an  order  for  re-delivery,  under  which  h0 
obtained  only  part  of  the  goods  from  the 
defendant ;  the  owner  cannot  maintain 
trover  (or  the  remainder  if  the  action  were 
brought  afUr  three  montkefrom  the  origin 
nal  teizure,  though  tnihin  thru  monthe 
from  the  otcier  for  the  re-4elivery,  SauU" 
dere  v.  Saundifrt,  E.  42  G.  8.  460 

MANDABfUa 

1  If  it  appear  with  sufficient  certainty  to  the 
court,  that  a  person  has  been  elected  mayor 
of  a  borough  on  the  day  appointed  bv  the 
usage,  who  is  not  qualified*  to  accept  the  of- 
fice, by  reason  of  his  not  having  previoualj 
taken  the  sacrament  within  the  time  limit- 
ed by  law,  they  wUl  grant  a  mandamns  to 
the  electors  to  procoM  to  a  new  election 
under  the  stat  1 1  Geo.  1  o.  4.  s.  2.  aa  if  no 
electk>n  had  in  fact  been  made.  Rex  v. 
The  Corporation  of  Bedford,  Bfich.  41 
Geo.  8.  68 

2  Though  by  the  stat  9  Ann.  c.  20.  s.  2:  the 
prosecutor  of  a  mandamus  to  which  there 
IS  a  return,  and  iasne  taken  on  the  facta 
therein,  had  an  option  to  try  the  queotum 
in  the  same  country  in  which  he  might  have 
brouaht  an  action  lor  a  false  return  ;  yet  if 
alf  the  material  facts  are  alleged  in  one 
country,  and  issue  taken  thereon  there,  he 
cannot  iasue  the  venire  facias  into  another 
country,  though  he  might  originally  have 
alleged  the  facts  there,  and  have  there 
brought  his  action  for  a  false  returiL  Res 
V.  The  Mayor  if  e.  of  JVetocaetle,  Mich. 
41  Geo.  3.  ^  70 

8  The  stat  85  Geo.  8  c.  101.  s.  2.  after  ena- 
bling justices  to  suspend  orders  of  removal 
of  poor  persons,  and  to  order  the  charm 
thereby  incurred  to  be  defrayed  by  the 
pauper's  parish,  and  to  direct  the  chargee 
to  be  levied  by  warrant  of  distress,  enacts, 
that  if  the  parties  apinat  whom  it  is  issned 
are  out  or  the  jurisdictwn  of  the  justice 
granting  the  warrant,  it  shall  be  indorsed 
D^  some  other  justice  within  whose  juris- 
diction they  are :  this  is  peremptory  upon 
the  latter  upon  reqneat  mad^  Rex  v. 
Kynoiion,  Mieh.  41  Geo.  8.  172 
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4  Where  the  fttber  and  mni  were  removed 
from  A,  to  B.  by  two  several  orders  of  re 
ttioyal  ;  and  the  parisb-officers  of  A.  and 
B.  screed  that  tbe  removal  of  the  son 
■hoold  follow  that  of  tbe  faiher,  without 
the  expence  of  a  separate  appeal  ;  m  con- 
sequence of  which  an  appeal  was  only  en- 
tered against  the  order  removing  the  father; 
Und  nfter  tbe  sessions  had  determined  that 
tbe  fafher  was  settled  in  A.^  and  bad  qaasb- 
ed  that  order,  A.  refased  to  take  back  the 
eon  ;  B.  R.  granted  a  mandamus  to  the 
sessions  to  receiva  and  determine  the  ap- 
peal against  the  order  removing  the  son, 
thoflgh  at  a  subsequent  sessions  to  that  hol- 
den  next  afWr  the  order  of  removal  made  ; 
the  appeal  being  directed  to  be  entered 
nunc  pro  tunc  with  proper  continuances. 
R%x  V.  Tht  Juttiees  of  IViUihire,  Trin. 
41  Geo.  8.  828 

6  A  mandamns  was  granted  to  the  sessions 
to  reeelve  an  appeal  which  was^  presented 
dnriag  the  nezr  sessions  after  an  order  of 
removal  made,  •though  not  presented  till 
after  the  day  on  which,  by  the  practice  of 
that  sessions,  appeals  were  requred  to  be 
entered. '  Bexy.  J%e  Justieu  of  Leicester , 
East  23  Geo.  9.  n.  830 

6  Upon  an  information  in  nature  of  quo  war- 
ranto against  one  for  claiaiing  the  office  of 
alderman,  if  he  disclaim,  and  judgment 
of  ouster  be*  given  sgninst  him,  be  is 'con- 
cluded from  shewing  to  a  second  informa- 
tion for  exercising  the  same  office,  that  he 
was  duly  elected  before  sueh  fifst  informa- 
tion end  judgment  of  ouster,  and  that  he 

^  was  afterwards  sworn  in  by  virtue  of  a  per- 

•  emptory  mandamns  from  this  court     J2.v. 

Clarke,  M.  42  G.  8.  368 

7  A  mandamus  to  swear  one  into  aft  office 
confers  no  tHle  in  itself  to  such  office.  lb. 
and  R,  v.  The  Burgeaes  of  Trvrd,  85  G. 
3  cited  t6.  372 

8  Where  no  immemorial  custom  appeared  to 
appomt  a  lecturer  in  a  parish  church,  and 
on  tbe  contrary  it  appeared  that  the  lec- 
tnreshlp'wns  fennded  in  1658,  when  the 
episcopal  constitution  waa  suspended,  and 
consequently  there  could  not  be  the  joint 
assent  of  tbe  bishop,  the  rector,  and  the  vi- 
car to  tbe  endowment;  a  mandamus  to  the 
bisbopno  licence  a  lecturer,  without  the  as- 
-urU  of  the  vicar,  was  denied ;  though  it  ap- 
peared that  tbe  lectureship  was  originally 
endowed  by  the  rector  with  an  annual  sti- 
pend, payable  out  of  the  impropriate  recto- 
ry, and  wat  several  lecturers  hud  from  time 
to  lime  been  accepted  by  the  bishops  and 
vicars  for  the  time  being.  R,  v.  Thi  Bish- 
op of  Bxet^,  T.  42  6.  8.  644 

MASTER  AWD  SERVANT. 
A  master  is '  not  liable  in  trespass  for  tbe 
wilful  act  of  his  servant,  as  by  drivinjr  bis 
'master's  carriage  against  another,  done 
without  the  direction  or  assent  of  the  roas- 
ter. But  he  is  liable  to  answer  for  any  dam- 
age arinnji  to  another  from  tbe  negligence 
•r  nnakllfnlneat  of  hie  servant  acting  m  his 


employ.    JPManusr.  Crickett^UGch.  41 
Geo.  8.  67 

MILITARY  OFFICER. 

1  A  captain  of  a  troop,  dnring  the  time  of 
his  absence,  and  while  another  is  in  the 
actual  command  of  h,  by  whom  tbe  or- 
ders for  subsistence  are  issued,  and  the 
subsistence  money  is  received  from  go- 
vernment, is  not  liable  to  pay  for  subsis- 
tence iiiroished  to  tbe  men,  though  such 
captain  was  still  entitled  to  a  proSt  upon 
the  sum  issued  on  that  account,  and  tbe 
troop  still  continued  under  his  military  or- 
ders.    Myrtle  v.  Beaver ,  Hil.  41  Geo.  8. 
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2  The  captain  of  a  troop  for  whicb  forage  is 
furnished,  by  the  orders  of  a  clerk  ap- 
pointed by  such  captain,  is  not  liable  in  an 
action  for  money  had  and  received  for  such 
forage,  though  present  with  the  troop  at 
the  time;  it  not  appealing  that  he  had  re- 
ceived any  money  for  this  purpose  from  tbe 
paymaster,  to  whom  it  is  isaued  by  govern- 
ment, and  upon  whom  tbe  captatn  is  enti- 
tled to  draw  for  a  certain  sum  regulated 
by  tbe  returns  of  the  preceding  month. 
Rice  V.  Chute,  T.  41  G.  3.  281 

8  Aliter,  if  he  bad  in  effect  received  the  mo- 
ney.    Rice  V.  Eueritt,  T.  41  G.  8.      288 

MISDEMEANOR. 
See  IiroiCTMEVT,  No.  56. 

MONOPOLY. 
See  Forestalling-. 

MUTINY-ACT. 

See  SxTTLCMENT. — Evidence,  No.  1. 
By  the  mutiny-act  tbe  king  may  make 
articles  of  war  and  conatttute  couru 
martial  with  power  to  try  and  punish  as 
well  in  GretU  Britain^  ^c.  as  in  Gibral- 
tar,-  {^  c.  By  a  subsequent  clause  no  sol- 
dier shall  by  such  articles  of  war  be  sub- 
jected 10  tbe  punishment  of  death  or  less  of 
limb  whbin  Great  Britain,  &c.  (omitting 
-  Gihr altar,)  for  any  crime  not  expressed  to 
be  so  punishable  by  the  act  Then  by  the 
articles  of  war  persons  found  guilty  by  a 
court  martial  uXGibraltar  of  theft,  r<rf>bery, 
^c.  or  of  having  used  violence,  or  commit^ 
ted  any  offence  against  the  persons  or 
property  of  others,  **  shall  suffer  death  or 
**  such  other  punishment,  according  to  the 
**  nature  and  degree  qfthe  offence,  as  by  tbe 
**  sentence  of  such  court-martial  shall  be 
awarded;*'  held  thfttthe court-nianial  have 
discretionary  power  by  such  words,  and  are 
not  restricted  to  pass  such  sentence  on  a  de- 
linquent as  wouM  be  warranted  by  tbe  law 
of  England  But  so  pposing  they  were,  ^'et 
that  a  return  to  a  habeas  corpus,  stating 

-  that  upon  a  certain  charge  exhibited  against 
the  defendant  before  such  a  court,  for  cer- 
tain offences  alleged  to  have  been  commit- 
ted by  him  at  Gibraltar,  such  proceedings 
were  had  that  the  court-marliai,  after  hear- 
ing tbe  charge  and  tbe  defence,  found  the 
dwendaot  guilty  of  receiving  certain  goods 
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named » from  tb«  wsrebome  of  IK.  (at  6.) 
knowing  I  hem  to  be  stolen,  in  breach  of  tbe 
articles  uf  war,  whereupon  they  sentenced 
him  to  transportation  for  14  years,  is  good. 
For  Sttcb  a  sentence  would  be  warrnnted 
here  by  the  stat.  4  G  1.  c  1 1 ,  if  tbe  princi- 
pal were  convicted  of  tbe  felony,  and  tbe 
receiver  were  indicted  as  accessary  after 
the  fact.     Rex  v.  SudUii,  H.  41  G.  3. 166 

NAVY. 
Stt  Admiaaltt. 

NON-RESIDENCE. 
See  R BATOR. 

NOTICE  TO  QUIT. 
See  Ejeotmbmt,  No.  2. 

NUISANCE. 
See  Actio  NT  on  the  Cask,  No.  10. 
A  bridge  boilt  in  a  pablio  way  without 
public  utility  is  indictable  as  a  nuisance; 
and  so  it  is  if  boilt  colourable  in  an  intper- 
fect  or  inconvenient  manner,  with  a  view  to 
throw  the  onus  of  rebuilding  or  repairing  it 
immediately  on  the  county.  Jt.  v.  The  /n- 
habitanU  of  the  West  Riding  of  York- 
•hire,  E.  42  G.  8.  490 

OFFICE. 
A  bond  given  by  a  schoolmaster  of  an  an- 
cient public  school,  who  had  a  frnebold  in 
his  office,  to  resign  at  the  request  of  his 
patron,  is  ^ood  at  law;  bat  equity  will  re- 
strain any  improper  use  of  it  by  tbe  patron. 
Legh  V.  Lewis,  E.  41  G.  3.  195 

ORDER  OF  JUSTICES. 
Sw  Way,  No.  1. 

OUSTER— JUDGMENT  OF 

See  Quo  Warranto,  N6.  8. 

OVERSEER  OF  THE  POOR. 

1  An  appointment  of  one  overseer  alone  for  a 
township  is  bad  in  law;  the  stat.  13  &  14 
Car.  2.  c.  12,  requiring  at  least  two;  and  a 
certificate,  granted  by  such  overseer  is  void, 
and  gives  no  security  to  the  certificated 
parish  against  the  gaining  of  a  settlement 
there  t>y  the  party  named  therein;  such 
certificate  not  being  made  pursuant  to  tbe 
stot.  8  &  9  W.  3.  c.  80,  which  requires  it  to 
be  made  **  by  the  churchwardens  and  over- 
seers, or  tbe  major  part,  or  by  the  overaert 
where  there  are  no  churchwardens.  R.  v. 
The  Inhabiianlt  of  Clifton,  H.  42  G.  3. 
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2  After  an  appointment  of  four  overseers  for 
a  parish  by  tbe  magistrates  at  one  meeting, 
they  are  luncti  officio;  and  no  other  ma- 
gistmtescan  afterwards,  upon  tbe  claim  of 
one  of  the  persons  so  appointed  to  be  ex- 
empted, appoint  another  in  hb  place;  but 
the  panv  must  appeal  to  the  sessions  to 
get  his  discharge.  R.  v.  The  InhabitanU 
of  Great  Marlow,  H.  42  G.  3.  446 

8  And  this  objection  to  the  second  appoint- 


ment may  be  disclosed  to  this  fpnii  on  «C- 
davit,  upon  the  removal  of  the  appointment 
hither  by,  certiorari,  who  will  thereupon 
quash  the  same.  ib, 

3  Semble  also,  that  the  roagistratet  making 
the  appointment  must  be  together  at  the 
time  the  act  isdone.  i6. 

PARTNERS. 

1  Money  paid  by  one  partner  to  another  6<- 
fore  the  baokrnptc^  of  the  latter,  for  the 

purpose  of  being  paid  over  as  his  liquidated 
share  of  a  debt  to  their  joint  creditor,  if  it 
be  not  so  applied,  is  proveable  as  a  debt  un- 
der the  commission  of  the  bankrupt  part- 
ner; although  the.  solvent  partner  were 
not  called  upon  to  repay  the  debt  to  the 
joint  creditor  till  after  the  bankruptcy  of 
the  other.  But  tbe  solvent  partner  may 
reoover  from  the  bankrupt  his  share  of  anch 
dubt  so  paid,  after  the  bankruptcy,  to  the 
joint  creditor,  notwithstanding  the  bank- 
rupt has  obtained  his  certificate..  fVrigfU 
v.  Hunter,  M.  41  G.  3.  26 

2  jS,  engages  as  a  partner  in  a  particular 
transaction  with  B.,C.,  and  i>.,who  were 
before  partners;  £.,  C.,and  £>,  become 
bankrupts,  after  which  A.  pays  a  debt  due 
from  himself. and  them  to  a  joint  creditor; 
held  that  these  three  partners  constituted 
but  one  debtor  to  wS.,  and  that  he  might  re- 
cover from  B.  the  proportion  of  R.,  C,  and 
D.  towards  the  joint  debt;  B,  not  having 
pleaded  in  abatement.  ib, 

3  Two  (of  three  partners,  who  had  contract- 
ed a  debt  prior  to  the  admission  of  the 
third  partner  into  the  firm,  cannot  bind 
him  without  his  assent  by  accepting  a  bill 
drawn  by  the  creditor  in  their  joint  names: 
but  such  security  is  fraudulent  and  void  as 
against  the  third  partner,  and  cannot  be 
recovered  in  an  action  against  tbe  three, 
wherein  one  only  of  the  original  partner* 
pleaded  to  tbe  action.  Shirreff  v.  JVilket. 
M.  41  G.  3.  1 

4  Vide  Gregeon  v.  Button  and  another^  B. 
R.  £.  22  i;.  3;  and  Marsh  v.  Vantom- 
mer  and  a/iother,  Guildhall,  M.  1786. 
(cited)  ib,  49 

5  After  an  act  of  bankruptcy  committed  by 
one  of  two  partners,  join:  efiocts  ore  aent 
away,  which  come  to  the  defendant's  hands; 
then  the  solvent  .partner  dies,  leaving  the 
defendant  his  executor;  afterwards  a  com- 
mission of  bankrupt  is  taken  ou^  against 
tbe  surviving  partner,  and  his  estate  assign- 
ed to  the  plain tifis:  held  that  they  are  ten- 
ant in  common  with  the  solvent  p-irtner, 
aqd  after  his  decease,  with  his  representa- 
tives, by  relation  of.  law  from  tbe  act  of 
bankruptcy,  and  cannot  thereft)re  mainiam 
trover  against  the  defendant  claiming  un- 
der such  solvent  partner.  Smith  v.  Stokes, 
£.  41  G.  3.  89 

6  After  an  act  of  bankruptcy  cpmmitted  by 
one  partner,  the  other  delivera  goods  of 
their  joint  property  to  a  creditor  for  a  joint 
debt,  and  dies;  and  afterwards  a  commis- 
sion issues  against  the  surviving  partner, 
lield  that  the  creditor,  by  virtne  of  inch 
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4  MHitfre  the  ftther  and  Hon  were  removed 
firo'in  A.  to  J9.  by  two  federal  orders  of  re 
noyal  ;  and  the  parinh-oificeri  of  A.  and 
B.  agreed  that  the  removal  of  the  eon 
■hoold  follow  that  of  the  father,  without 
the  expence  o  f  a  separate  appeal  ;  in  con- 
aequenee  of  which  an  appeal  was  only  en- 
tered against  the  order  removing  the  father; 
fend  aAer  the  sessions  had  determined  that 
the  father  was  settled  in  A.,  and  had  qaash- 
ed  that  order,  A.  refosed  to  take  back  the 
eon  ;  B.  R.  granted  a  mandamus  to  the 
aessioos  to  receive  and  determine  the  ap- 
peal against  the  order  removing  the  son, 
thodgh  at  a  subsequent  sessions  to  that  hol- 
den  next  after  the  order  of  removal  made  ; 
the  appeal  being  directed  to  be  entered 
nunc  pro  tunc  with  proper  contmuances. 
Rtx  V.  The  Jiutieet  of  IViUBhire,  Trin. 
41  Geo.  8.  328 

6  A  mandamiiB  was  granted  to  the  sessions 
to  receive  an  appeal  which  was  presented 
during  the  nezr  sessions  after  an  order  of 
temoval  made,  'though  not  presented  till 
after  the  day  on  which,  by  the  practice  of 
that  sessions,  appeals  were  requred  to  be 
entered. '  Rex  v.  TTu  Justiee9  of  Leicester , 
East  28  Geo.  8.  n.  880 

6  Upon  an  information  in  nature  of  quo  war- 
ranto against  one  for  clsiming  the  office  of 
alderman,  if  he  disclaim,  and  judgment 
of  ouster  be-  given  against  him,  he  is 'con- 
cluded from  shewing  to  a  second  informa- 
tion for  exercising  the  same  office,  that  he 
was  duly  elected  before  sneh  first  informa- 
tion ^nd  judgment  of  ouster,  and  that  he 

,  was  afterwards  sworn  in  by  virtoe  of  ft  per- 

•  emptory  mandamus  from  this  court     R.y. 

Clarke,  M.  42  G.  8.  868 

7  A  mandamus  to  swear  one  into  all  office 
confers  no  tHle  in  itself  to  such  office.  lb, 
and  R.  v.  Tke  Burgesies  of  Trvrd,  85  G. 
8  cited  ib,  372 

8  Where  no  immemorial  custom  sppeared  to 
appoint  a  lecturer  in  a  parish  church,  and 
on  the  contrary  it  appeared  that  the  lec- 
tureship'was  rounded  in  1668,  when  the 
episcopal  coostiiutwn  waa  suspended,  sod 
consequently  there  could  not  be  the  joint 
assent  of  the  bishop,  the  rector,  and  the  vi- 
car to  the  endowment;  a-  mandamus  to  the 
bishopno  licence  a  lecturer,  without  the  as- 
•uM  of  the  vicar,  was  denied ;  though  it  ap- 
peared that  the  lectureship  was  originally 
endowed  by  the  rector  with  an  annual  sti- 
pend, payable  out  of  the  impropriate  recto- 
ry, and  that  several  lecturers  had  from  time 
to  time  been  accepted  by  the  bishops  and 
▼icars  for  the  time  being.  R,  ▼.  The  Bieh- 
op  of  Exeter^  T.  42  G.  3.  544 

MASTER  AND  SERVANT. 
A  master  is  not  liable  in  trespass  for  the 
wilful  act  of  his  servant,  as  by  driving  his 
'  master's  carriage  against  another,  done 
without  the  direction  or  assent  of  the  mas- 
ter. But  he  is  liable  to  answer  for  any  dam- 
age arising  to  another  from  the  negligence 
or  unaktllnlBeas  of  hie  servant  acting  m  bis 


employ.  JTManue  r.  Crickett,  Micb.  41 
Geo.  8.  67 

MILITARY  OFFICER. 

1  A  captain  of  a  troop,  dnring  the  time  of 
his  absence,  and  while  another  is  in  tbe 
actual  command  of  it,  by  whom  the  or- 
ders for  subsistence  are  issaed,  and  tbe 
subsistence  money  is  received  from  go- 
vernment, is  not  liable  to  pay  for  subsis- 
tence furnished  to  the  men,  though  such 
captain  was  still  entitled  to  a  profit  opoo 
the  sum  issued  on  that  account,  and  the 
troop  still  continued  under  bis  military  or- 
ders.    Myrtle  v.  Beaver,  Hil.  41  Geo.  3. 
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2  The  captain  of  a  troop  for  which  forage  ie 
furnished,  by  the  orders  of  a  clerk  ap- 
pointed by  such  captain,  is  not  liable  in  an 
action  for  money  had  and' received  for  such 
forage,  though  present  with  tbe  troop  at 
the  time;  it  not  appealing  that  he  had  re- 
ceived any  money  fur  this  purpose  from  the 
paymaster,  to  whom  it  is  issued  by  govern- 
ment, and  upon  whom  the  captain  is  enti- 
tled to  draw  for  a  certain  sum  regulated 
by  the  returns  of  the  preceding  month. 
Rice  V.  Chute,  T.  41  G.  3.  281 

8  Aliter,  if  be  hnd  in  efiect  received  the  mo- 
ney,    ^tce  V.  Eceritt,  T.  41  G.  3.      288 

MISDEMEANOR. 
8u  Indictment,  No.  56. 

MONOPOLY. 
See  Forestalling. 

MUTINY-ACT. 

See    SETTL.BMENT. EviDBlfCE,    No.     1. 

By  the  mutiny-act  the  king  may  make 
articles  of  war  and  constitute  courts 
martial  with  power  to  try  and  punish  as 
well  in  Great  Britain^  Ij^c.  as  in  Oibral- 
tiir,  Kc  By  a  subseqiient  clause  no  sol- 
dier shall  by  such  articles  of  war  be  sub- 
jected to  the  punishment  of  death  or  loss  of 
limb  within  Great  Britain,  &c.  (omitting 
Gibraltar,)  for  any  crime  not  ezproMed  to 
be  so  punishable  by  the  act  Then  by  the 
articles  of  wsr  persons  found  guilty  by  a 
court  martial  nlGibraltar  of  theft,  robbery, 
Ijrc.  07'  of  having  used  violence,  or  commit- 
ted any  offence  against  tke  persons  or 
property  of  others,  **  shall  suffer  death  or 
**  such  other  punishment,  according  to  the 
**  nature  and  degree  qfthe  offence,  as  by  tbe 
**  sentence  of  such  court-martial  shall  be 
awardMi  ;*'  held  that  the  court-manial  have 
discretionary  power  by  such  words,  and  are 
not  restricted  to  pass  such  sentence  on  a  de- 
linquent as  wouki  be  warranted  by  the  law 
of  England  But  sopposing  they  were,  yet 
that  a  return  to  a  habeas  corpus,  stating 
that  upon  a  certain  charge  exhibited  against 
tbe  defendant  before  such  a.  court,  for  cer- 
tain offences  alleged  to  have  been  commit- 
ted by  him  at  Gibraltar,  such  proceedings 
were  had  that  tbe  court-marliat  after  hear- 
ing the  charge  and  the  defence,  found  the 
dwendant  guilty  of  reoeiving  certain  goods 
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earned,  from  the  warehoaee  of  IK  (at  6.) 
knowing  ihem  to  be  stolen,  in  breach  of  the 
on  ides  of  war,  whereupon  they  sentenced 
him  to  tranaportatioo  for  14  years,  is  good. 
For  such  a  sentence  would  be  warrnnted 
liere  by  the  stat.  4  G  1.  c  1 1 ,  if  the  princi- 
pal were  convicted  of  the  felony,  and  the 
receiver  were  indicted  as  accessary  after 
the  fact     Rex  v.  SuddU,  H.  41  G.  3. 166 

NAVY. 

StfC  A  DM  I A  ALT  r. 

NON-RESIDENCE. 
See  R BATOR. 

NOTICE  TO  QUIT. 
See  Ejeotmcmt,  No.  2. 

NUISANCE. 
See  Actio ir  oif  the  Casb,  No.  10. 
A  bridge  bailt  in  a  public  way  without 
public  utility  is  indictable  as  a  nuisance; 
and  so  it  is  if  built  colourable  in  an  imper- 
fect or  inconvenient  manner,  wiih  a  view  to 
throw  the  onus  of  rebuilding  or  repairing  it 
immediately  on  the  county.  Jt.  v.  The  In^ 
habitanU  of  Vie  West  Riding  of  York- 
thire,  E.  42  G.  8.  490 

OFFICE. 
A  bond  given  by  a  schoolmaster  of  an  ao- 
cient  public  school,  who  had  a  freehold  in 
his  office,  to  resign  at  the  request  of  his 
patron,  is  good  at  law;  but  equity  will  re- 
strain any  improper  use  of  it  by  the  patron. 
Legh  V.  LewU,  E.  41  G.  3.  195 

ORDER  OF  JUSTICES- 
See  Way,  No.  1. 

OUSTER--JUDGMENT  OF 
See  Qi70  Warranto,  N6.  8. 

OVERSEER  OF  THE  POOR. 

1  An  appointment  of  one  overseer  alone  for  a 
township  b  bad  in  law;  the  stat.  18  &  14 
Car.  2.  c.  12,  requiring  at  least  two;  and  a 
ceriificate.  granted  by  such  overseer  is  void, 
and  gives  no  security  to  the  certificated 
parish  against  the  gaining  of  a  settlement 
there  t>y  the  party  named  therein;  such 
certificate  not  being  made  pursuant  to  the 
stat.  8  &  9  W.  3.  c.  80,  which  requires  it  to 
be  made  **  by  the  churchwardens  and  over- 
seers, or  the  major  part,  or  by  the  overeeert 
where  there  are  no  churchwardens.  R.  v. 
The  Inhabitants  of  Clijtouy  H.  42  G.  8. 
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2  After  an  appointment  of  four  overseers  for 
a  parish  by  the  magistrates  at  one  meeting, 
they  are  functi  officio;  and  no  other  ma- 
gistnites  can  afterwards,  upon  the  claim  of 
one  of  the  persons  so  appointed  to  be  ex- 
empted, appoint  another  in  his  place;  but 
the  party  must  appeal  to  the  sessions  to 
get  his  dischiirge.  R.  v.  The  InhabitanU 
of  Great  Marlow,  H.  42  G.  8.  446 

8  And  this  objection  to  the  second  appoint- 


ment may  be  disdoeed  to  this  fpait  on  iJi- 
davit,  upon  the  removal  of  the  appointment 
hither  by ,  certiorari,  who  will  thereupon 
quash  the  same.  ib, 

8  Semble  also,  that  the  magistrate*  makiog 
the  appointment  must  be  together  at  the 
time  the  act  is-done.  id, 

PARTNERS. 

1  Money  paid  by  one  partner  to  another  be- 
fore the  bankruptcy  of  the  latter,  for  the 

purpose  of  being  paid  over  as  his  liquidated 
share  of  a  debt  to  their  joint  creditor,  if  it 
be  not  so  applied,  is  proveable  as  a  debt  un- 
der the  commission  of  the  bankrupt  part- 
ner; although  the  solvent  partner  were 
not  called  upon  to  repay  the  debt  to  the 
joint  creditor  till  after  the  bankruptcy  of 
the  other.  But  the  solvent  partner  may 
reoever  from  the  bankrupt  his  share  of  snch 
dobt  so  paid,  after  the  bankruptcy,  to  the 
joint  creditor,  notwithstanding  the  bank- 
rapt  has  obtained  his  certificate.  Wright 
v.  Hunter,  M.  41  G.  3.  26 

2  dtf.  engages  as  a  partner  in  a  particular 
transaction  with  B.,C.,  and  i>.,who  were 
before  partners;  JB.,  C.  and  J),  become 
bankrupts,  after  which  Ji.  pays  a  debt  doe 
from  himself. and  them  to  a  joint  creditor; 
held  that  these  three  partners  constituted 
but  one  debtor  to  Ji. ,  and  that  he  might  re- 
cover from  B.  the  proportion  of  ^.,  C,  and 
D,  towards  the  joint  debt;  B.  not  having 
pleaded  in  abatement  i^. 

8  Two  (of  three  p.vtners,  who  had  contract- 
ed a  debt  prior  to  the  admisskw  of  the 
third  partner  into  the  firm,  cannot  bind 
him  without  his  assent  by  accepting  n  bill 
drawn  by  the  creditor  in  their  joint  names: 
but  such  security  is  fraudulent  and  void  as 
against  the  third  partner,  and  cannot  be 
recovered  in  an  action  against  the  three, 
wherein  one  only  of  the  original  partners 
pleaded  to  the  action.  Shirreffy,  Wilkee. 
M.  41G.  3.  1 

4  Vide  Gregson  v.  Button  and  another,  B, 
i2.  E.  22  ta.  8;  and  Marsh  v.  Fa/isom- 
mer  and  another,  Guildhall,  M.  1786. 
(cited)  ib,  49 

5  After  an  act  of  bankruptcy  committed  by 
one  of  two  partners,  joint  effects  ore  sent 
away,  which  come  to  the  defendant's  hands; 
then  the  solvent  .partner  dies.  leaving  the 
defendant  his  executor;  afterwards  a  com- 
mission of  bankrupt  is  taken  ou^  against 
the  surviving  partner,  and  his  estate  assign* 
ed  to  the  plaiotifis:  held  that  they  are  ten- 
ant in  common  with  the  solvent  pirtner, 
and  after  his  decease,  with  his  represeota* 
lives,  by  relation  of.  law  from  the  act  of 
bankruptcy,  and  cannot  therefore  maintain 
trover  agaiost  the  defendant  claiming  un- 
der such  solvent  partner.  Smith  v.  Slokes^ 
£.  41  G.  8.  89 

6  A  ft  or  an  act  of  bankruptcy  C9mmitted  by 
one  partner,  the  other  delivers  goods  of 
their  joint  property  to  a  creditor  for  a  joint 
debt,  and  dies;  and  afterwards  a  commis- 
sion issues  against  the  surviving  partner, 
lield  that  the  creditor,  by  virtae  of  inch 
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d^Hrrnqr  bf  the  lolTeiit  partner,  became 
tenant  in  common  of  the  goods  with  the  at- 
■ipieea  of  the  bantoTLpt  by  relation  fnim 
t(M  act  of  bankruptcy  which  was  -in  the  life- 
time of  the  aolvent  partner;  and  come- 
qaently  that  the  Assigneea  cannot  maintain 
trover  ajaiost  aocb  eredilor.  Smith  ▼. 
Oriill,  E.  41  G.  8.  186 

PATRON. 
Set  RxBioiTA'tioN  Bond,  No.  2. 

PAYMENT  OF  MONEY  INTO  COURT. 

The  payment  of  money  into  court  npoo  a 
coant  stating  a  special  contract  is  an  ad- 
miasion  of  anch  contract,  and  narrows  the 
inqoiry  to  the  qaantum  of  damages  aos- 
tained  by  the  breach  thereof.  Therefore  if 
the  plaintiff  declare  as  upon  a  general  un- 
'  dertHking  by  the  defendunt  to  carry  goods 
for  hire,  on  which  the  defendant  pays  6/. 
into  conrt,  the  latter  cannot  give  in  evi- 
dence that  the  contract  was  that  he  should 
not  be  answerable  for  goods  lost  to  a  great- 
er value  than  bi.  unless  entered  and  paid 
lor  accordingly:  though  if  no  money  had 
been  paid  into  court,  the  plaintiff  must 
have  been  nonsuited  on  such  evidence. 
•  Yate  T.  fVUlany  M.  42  G.  3,  and  PiggoU 
T.  2>«fifi,  £.  86  G.  8,  cited  i6.  892 

PENAL  ACTIONS. 

1  In  an  aetbn  on  a  penal  statute,  the  decla- 
ration must  allege  the  fact  to  be  done  eon» 
iraformam  ttatuti  ttatutorum,  as  the  case 
may  be:  stating  that  by  force  of  the  s/af- 
vU  an  actkm  accrued,  &c.  is  not  auilrcient, 
where  the  penalty  is  given  by  one  statute, 
and  the  right  pf  action  to  ^  the  informer  is 
given  by  another,  Lee  v.  Clarke^  E.  42 
G.  8.  486 

2  Semble,  where  the  record  was  enthled  gen- 
erally of  Hil.  41  G  3,  and  the  fact  was  laid 
under  a  viz,  on  21st  of  January  1801, 
whereas  the  return  of  the  capias  must  have 
been  at  latest  en  20tb  January,  and  so  the 
suit  appeared  to  be  commenced  before  the  * 
cause  of  action,  contrary  to  the  averment 
in  the  declaration ;  such  repugnan<^  is  no 
ground  of  error.  >ib,  486 

8  Semble,  if  a  statute  give  an  action  within 
aiz  months  a fier  the  fact  commttted,  (by 
which  must  be  understood  lunar  months,) 
and  the  declaration  aver  ^uch  fact  within 
aiz  calendar  months  before,  it  is  no  error; 
as  it  will  be  presumed  that  the  fact  was 
proved  within  due  time,  notwithstanding 
such  irrelevant  allegation^     /6.  486 

4  Semble,  that  9.  declarntion  for  a  penalty  on 
killing  game  brought  for  the  whole  penalty 
on  tfie  Stat.  2  G.  8,  c.  19,  s.  5,  and  prior 
statntei  need  '  not  allege  the  fact  to  have 
been  committed  within  two  terms  before  the 
action  commenced,  according  to  stat.  26  G. 
2,  the  Stat.  2  G.  8,  having  allowed  six 
months.     lb.  486 

6  The  Stat.  87  G.  8,  c.  90.  a.  26,  requiring  a 
proctor  to  take  out  a  certi6cate  for  practismg 
under  a  certain  penalty,  gives  no  action  to 


a  common  informer  fbr  the  recovery  of  ic; 
the  6th  sect,  of  that  act  incorporating  the 
power  of  suing,  &c  given  by  former  stat- 
vtes,  only  referring  to  penalties  in  respect 
of  duties  ereatttd  by  prior  sections  of  that 
act.      Barnard  if,  Gottling,  T.  42  G.  8. 

698 

6  It  seems,  that  two  proctors  may  be  sued  to- 
gether for  not  obtaining  and  entering  their 
certificates,  and  that  one  may  be  acquitted 
and  the  other  convicted.     lb.  698 

7  A  joint  action  may  be  maintained  against 
several  to  recover  a  penalty  upon  the  gnmo 
laws.  Hardyman  v.  Whitaker,  M.  22  G. 
2,  cited  ib.  695 

PLEADING. 
See  Eiciss.  SsT-OFr.  Wat.  No.  2,  8. 

1  Leave  given  to  amend  the  declaration  bj 
entiilioe  it  of  the  day  on  which  it  was  ac- 
tually delivered,  instead  of  the  term  gen- 
erally, in  order  to  accord  with  an  avecment 
therein,  that  other  defendants  named  in  the 
writ  were  then  outlawed.  Couianche  v. 
Le  Euez,  H.  41  G.  8.  79 

8  In  an  action  for  the  non-delivery  of  mah, 
which  the  defendant  had  undertaken  10  de- 
liver on  request  at  a  certain  price,  it  is  aaf^ 
ficient  for  the  plaintiff  in  hin  declaration  to 
aver  such  request,  add  that  be  was  ready 
and  willing  to  receive  the  malt,  and  to  pay 
for  it  according  to  the  terms  of  the  sale* 
but  that  the  defendant  refused  to  de- 
liver it;  without  averring  an  actual  tender 
of  the  price.  Rawton  v.  Johnson ,  H.  41 
G.  8.  110 

8  In  trespass  for  taking  and  driving  the  plain- 
tiff 's  cattle,  to  which  there  was  a  justifica- 
tion, that  the  defendant  was  lawfully  poe^ 
eeued  of  a  certt^in  close,  and  that  he  took 
the  cattle  there  damage  feasant;  the  plain- 
tiff may  specially  reply  title  in  imother,  by 
whose  command  he  entered,  &c.  and  it 
does  not  vitiate  the  replication  that  it  un- 
necessarily proceeded  farther  to  kive  col- 
our to  the  defendant.  Taylor  v.  EaUwood^ 
H.  41  G.  3.  114 

4  To  a  plea  of  set-off  of  a  sum  due  under  a 
recognizance,  and  also  of  another  sum  up- 
on a  simple  contrsct,  it  seems  that  a  repli- 
cation, protesting  that  the  plaintiff  dki  not 
acknowledge,  &c.  and  then  pleading  that 
he  was  not  inlebted  in  manner  and  form  aa 
the  defendant  had  in  pleadingjalleged,  and 
concluding  to  the  country,  is  bad;  inas- 
much as  it  refers  matter  of  record  to  the 
eogniziince  of  a  jury.  But  as  it  was  a  sham 
plea,  the  plaintiff  had  leave  to  amend  with- 
out payment  of  costs.  Solomone  v.  Lyon^ 
E.  41G.  8.  186 

6  To  a  plea  in  abatement  of  misnomer  of 
plaintiff,  repliciition  that  the  plaintiff  waa 
known  as  well  by  the  one  name  as  the  oth- 
er: upon  demurrer  overruled,  there  must  be 
judgment  of  respondeas  ouster,  and  not 
qucKl  recupereL  JBowen  v.  Shapeoit,  T. 
41  G.  3.  266 

6  In  an  action  against  a  returning  officer  for 
refusing  a  vote  at  an  election  of  membera 
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to  Mrv«  in  Parliamnnt,  malice  mMt  be  pro- 
ved as  well  as  laid.  SemUe  that  charging 
that  the  defendant  knowing,  &e.  and 
torongfully  intending  to  deprive  plaintiff, 
&c.  hindered  him /rum  giving  his  vole,  &c. 
ia  a  Bofficient  allegation  of  malice.  Drewe 
V.  Coulton,  Launetston  Sp.  anizes,  1787. 
(cited)    n.  274 

7  To  a  declaration  sgainat  one  upon  joint 
proffiisea  by  him  and  another  whom  he 
avers  to  be  ontlawed,  a  plea  ofnnl  tiel  re- 
cord of  outlawry  ia  in  effect  a  plea  in  abate- 
ment, for  want  of  parties;  and  therefore  if 
it  conclude  in  bar,  it  is  bad  on  general  de- 
murrer, and  the  plaintiff  is  entitled  to  judg- 
ment quod  recuperet,  &c.  JVowlan  v. 
Gtf(/(/M,  T.  41  G.  8.  307 

8  Upon  breach  of  a  contract  for  the  purchase 
of  100  bags  of  wheat,  40  or  ftO  of  which 
were  to  be  delivered  on  one  mai^ket  day, 
and  the  remainder  on  the  next  market  day, 
the  plaintiff  cannot  deelnre  as  upon  an  ab- 
solute contract  for  the  delivery  of  the  40 
bags  on  the  first  day,  &c.  though  40  bags 
were  then  in  fact  delivered ;  but  the  con- 
tract must  be  stated  in  the  alternative,  ac- 
cording to  the  original  terms  of  it.  Penny 
V.  PorUr,  M.  42  G.  8.  886 

9  The  same  where  the  contract  was  to  deliv- 
er goods  within  14  days  or  as  soon  as  a  cer- 
tain vessel  arrived.  SItiyman  v.  Saunders^ 
E.  1783,  cited  886 

10  In  an  indictment  on  the  stat.  SO  G.  2,  e. 
24,  for  obtaining  money  on  false  pretences, 
it  is  sufficient  to  allege  that  the  defendant 
unlawfully,  knowingly,  and  designedly  pre- 
tended so  and  so,  by  means  of  which  said 
false  pretences  he  obtained  the  money;  af- 
terwards negativing  such  pretences  to  be 
true;  though  it  be  not  in  term:*  alleged  that 
he  falsely  pretended,  £ic.  and  it  see/ns  it 
would  have  been  sufficient  to  allege  that  he 
obtained  the  money  by  such  and  such  pre- 

e  tences,  averring  such  pretences  to  be  false.. 
Rex  V.  Jirey,  M.  42  G.  8.  347 

11  In  justifying  a  trespass  under  the  process 
of  a  foreign  court,  it  seems  that  the  plea 
should  be  formed  in  analogy  to  similar  jus- 
tifications under  the  process  of  our  inferior 
courts.  But  at  any  rate  a  plea  which  only 
states  that  the  court  abroad  was  governed 
by  foreign  laws,  that  the  property  seised 
was  within  its  jurisdictio'u,  that  certain  le- 
gal  proceedings  were   had,   according  to 

*  such  foreign  laws,  against  the  property  in 
question  in  such  court,  having  competent 
jurisdiction  in  that  beltalf,  ettaliter  proces-' 
sum,  4rc*  that  the  defendant  was  ordered 
by  the  said  court,  having  competent  au- 
thority in  that  behalf,  to  seize  the  property, 
is  bad:  being  too  general;  and  not  giving 
the  plaintiff  notice  whether  the  defendant 
justified  as  an  officer  of  the  court,  or  party 
to  the  cause;  or  of  what  nature  the  charge 
was,  or  by  whom  instituted,  or  what  the 
order  of  seizure  was,  whether  absolute  or 
quoiugue^  Stc.  Cotlett  v.  Ld,  Keith,  £. 
42  G.  3  453 

12  In  an  action  on  a  penal  statute  the  declar- 


ation most  allege  the  fact  to  be  done  con- 
tra formam  staiuti,  or  stattUorum,  as  the 
case  may  be:  stating  that  by  force  of  the 
etatiUe  an  action  accrued,  ^c.  is  not  suffi- 
cient, where  the  penalty  is  given  by  one 
statute,  and  the  right  of  actbn  to  the  in- 
former is  given  by  another.  Lee  v.  Clarke, 
E.  42  G  3.  486 

13  Semble,  where  the  record   was  entitled 

{generally  of  Hil.  41  G.  8,  and  the  fact  was 
aid  under  a  viz.  on  21st  January,  1801, 
whereas  the  return  of  the  capias  must  have 
been  at  latest  on  20th  of  January,  and  so 
the  suit  appeared  to  be  commenced  before 
the  cause  of  action,  contrary  to  the  aver- 
ment in  the  declaration;  such  repugnancy 
is  no  ground  of  error.     lb.  486 

14  Semble,  if  a  statute  give  an  action  within 
six  months  after  the  fact  committed,  (by 
which  must  be  understood  lunar  months,) 
and  the  declaration  aver  such  fact  within 
six  calendar  months  before,  it  is  no  error; 
as  it  will  he  presumed  that  the  fact  was 
proveii  within  due  time,  notwithstanding 
such  irrelevant  allegation.     lb,  486 

15  Semble,  that  a  declaration  fur  a  penalty  on 
killing  game  brought  for  the  whole  penalty 
on  the  Stat.  2  G.  3,  C..19,  s.  5,  and  prior 
statutes,  need  not  allege  the  fact  to  have 
been  committed  within  two  terms  before  the 
action  commenced,  according  to  stat.  26  G. 
2,  c.  2,  the  stat.  2  G.  3,  having  allowed  six 
months.     lb,  4S6 

16  1  The  stat.  26  G.  3,  c,  77,  s.  13,  which 
enacts  that  no  person  shall  prosecute  **  any 
**  action,  bill,  plaint,  or  information  in  any 
**  of  the  King's  couru"  fur  the  recovery  of 
any  excise  penalty,  &.c,  unless  prosecuted 
by  the  Attorney  General  or  some  revenue 
officer,  is  confined  to  the  superior  courts  of 
record;  and  therefore  an  inlurmatiun  for  a 
penalty  for  lemov'ing  wax  candles  from  the 
place  of  manufactory  before  the  duty  4>aid 
(by  s.  10,  of  the  samesUtute)  may  be  proa- 
ecu  ted  before  the  commissioners  of  excise 
by  one  not  averred  to  be  such  officer.— 2. 
And  the  information  stating  in  efiect  that 
the  candles  were  home-inade  candles, 
seems  to  be  sufficient  without  expressly 
naming  them  Britisli  candles;  the  words 
of  the  act  being  **  British  spirits,  soap,  and 
candles:*'  though  supposing  this  would  have 
been  a  ground  fur  error  or  appeal   in   the 

.  original  information,  it  is  no  objection  to  an 
infurmation  in  a  collateral  proceeding  for 
conspiring  to  prevent  the  examination  of  a 
witness  before  the  commissioners  of  excise 
on  such  prior  information,  which  is  only 
stated  by  way  of  recital  in  the  information 
for  the  conspiracy.— ^3.  The  same  answer 
applies  to  an  uncertainty  (if  any)  in  the 
charge  of  the  first  information  recited;  in 
negativing  the  excuse  of  a  prior  condemna- 
tion, as  well  as  the  prior  payment  of  the 
duty  before  removal;  though  that  seems 
proper  enough. — 4.  So  the  isnuing  of  pro- 
cess agamst  the  original  defendant,  or  the 
joining  idsue  on  the  infurmation  recited,  ia 
immaterial  as  to  the  charging  the  offence 
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of  the  flobteqMDt  oontpintey.— 6  NaillMr 
it  it  neceflMry,  at  least  In  sach  ooHateral 
proceedings  lo  recite  that  the  original  in- 
formatioD  was  proaecoted  before  the  com- 
roiMionera  by  name,  thoagh  it  be  not  a?er- 
red  to  have  been  before  three  or  more  of 
tbem,  according  to  atat.  1  G.  2,  at.  2,  c 
16. — 6.  Neither  is  it  necessary  in  reciting 
aoch  prior  infornnation  averred  to  have  been 
made  within  three  months  after  the  offence 
committed,  according  to  stat.  1  W.  Ac  M. 
c.  64,  s.  IS,  also  to  aver  notice  thereof  to 
the  original  defendant  within  a  week,  aa  is 
directed  to  be  given  by  the  same  statnte. — 

7.  Where  the  stat.  7  and  8  W.-«,  o.  30,  a. 
24,  eoables  the  commissioners  of  excise  to 
sammoQ  witnesses  before  them,  upon  a 
chaige  exhibited  againat  another  for  an  of- 
fence against  the  excise  laws,  and  an  infor- 
mation in  a  coliateral  proceeding  recited 
aoch  sntBnions  to  have  been  duly  made; 
proof -of  a  printed  sommons  distributed  and 
lasoed  in  blank  by  order  of  the  commis- 
sioners to  then  agento,  and  afterwards  fill- 
ed up  by  one  of  them  without  any  special 
directions  from  the  board  is  sotficient,  al- 
though not  signed  by  any  of  the  commis- 
sioners, nor  issued  in  their  individual 
names;  such'  having  been  the  constant 
usage  in  that  respect  since  the  introduction 
of  the  excise.      M,  v.  Sttvenion,  £.  42  G. 

8.  499 

17  A  declaration  on  a  policy  of  insurance  on 
a  foreign  ship  need  not  aver  anyinterest 
in  (he  assured;  thou;;h  there  be  no  such 
words  as  *'  interest  or  no  interest"  in  the 
policy.     JVantetv,  Thompson,  E.  42  G  3. 

509 

18  In  a  country  cause,  if  the  defuodaot  put 
in  special  bail  in  time,  be  may  plead  in 
abatement,  though  the  bail  be  not  perfected 
till  after  the  four  days,  if  they  be  ultimate- 
ly perfected  wilhin  the  time  allowed  by  the 
practice  of  the  court.  DimsdaU  v.  jy^el- 
soa,  £.42  G.  8.  519 

19  In  a  justification  of  slander,  that  the  de- 
fendant named  the  original  author  of  it  at 
the  time,  it  is  nut  sutiicient  to  allege  that 
th^  original  slanderer  OMd  such  and  such 
wordit  or  to  thai  effect:  although  in  the  libel 
declared  on  the  defendant  stated  ihat  an- 
other had  spoken  the  same  slanderoiia 
words  of  the  plaintiff,  or  words  to  that  tf- 
feci  ;  but  the  defeadunt  must  give  the  very 

words  used,  though  it  be  only  necessary  to 
prove  aame  mHierial  part  of  them.  Maxt- 
land  V.  GoUney,  T.  42  G.  3,  528 

20  Qtt.  Whether  a  defendant  can  by  naming 
the  original  author  justify  the  publishing  in 
writing  slanderoua  words  spoken  by  such 
other,  especially  after  knowing  that  they 
were  unfounded  ?  id. 

21  in  an  action  on  the  case  in  tort  for  a  breach 
of  warranty  of  goods,  the  scienter  need 
not  be  charged,  nor  if  charged  need  it  be 
proved.  WiUiamson  v.  JlUison,  T.  42 
G.  3.  537 

22  It  is  not  necessary  to  give  a  local  dercrip- 
tion  to  the  nuisance  iu  ua  action  for  diveru 


iog  the  water  of  a  aavigatmn;  and  there- 
fore if  it  be  doubtful  whether  the  place 
where  such  navig.tiion  is  stiited  to  lie  be 
laid  in  the  decbration  as  a  venae  or  as  lo- 
cal deaeripiioo,  it  will  be  referred-  merely 
to  venue,  and  need  not  be  proved  to  be  at 
such  place;  but  it  is  suiiicient  if  it  be  at 
any  other  place  within  the  county.  Com- 
pany of  Proprieiors  of  the  Mersey  and 
IrweU  Mivigaiioa  v.  Douglas,  T.  42  G. 
S.  560 

23  If  in  an  actKHi  on  the  case  for  a  nuisance 
in  erecting  a  weir,  it  be  described  in  the 
declaration  to  be  at  H.  and  be  proved  to  be 
at  a  k)wer  part  of  the  same  water  called  T. , 
the  variance  is  fatal.  Shawe  v.  fVingley, 
York  sum.  ass.  1790,  cor  Wilson,  J.  cited 
ib.  561 

24  The  Stat  17  G.  3,  c  90  s.  6,  requiring  a 
proctor  to  take  oat  a  certificate  for  practis- 
log  under  a  eertnin  penalty,  gives  no  action 
to  a  common  informer  for  the  recovery  of 
it;  the  6ih  seetkin  of  that  act  incorporating 
the  power  of  suing,  &e  given  by  former 
statutes,  only  referrinff  to  penalties  in 
respect  of  duties  created  by  prior  sections 
of  that  act  Barnard  v.  GosUing,  T.  42 
G.  3.  693 

25  It  seems  that  two  proctors  may  be  sued 
together  fdr  not  obtaining  and  entering  their 
certificates;  and  that  one  may  be  acquitted 
and  the  other  convicted.  ib. 

26  A  joint  action  may  be  maintained  against 
several  to  recover  a  penalty  upon  the  game 
laws.  Hardyman  v.  Whiiaker,  M.  22  G. 
3,  cited  ib.  595 

PIRATING. 
See  Copyright. 

POOR. 
StB  Assumpsit,  No.  12.    Oversecbs 
or  THE  Poor.   Rbmotal,  Order  of. 

REMOVAL. 
The  sut  35  G.  3,  c.  101,  §  4.  which  provides 
that  after  the  passing  of  the  act,  no  person 
wito  shall  come  into  any  parish  shall  gnin  a 
settlement  by  being  rated  to  any  tenement 
under  10/.  a-yoar  value,  extends  to  persons 
who  were  in  the  paririh  at  the  time  of  the 
passing  of  the  act.  R.  v.  The  InhatitanU 
of  Islington,  H.  41  G.  3.  145 

POOR  RATE. 

1  Lime  works  are  rateable  in  the  hands  of  the 
occupier,  though  there  be  risk  and  expenco 
in  th»  working,  and  the  profits  be  uncertain. 
R.  V.  The  Churchwardens,  ^c.  of  Alter- 
bury,  T.  41  G.  3.  261 

2  The  objects  of  a  charitable  foundation  in 
the  actual  occupatron  of  the  alms-house  and 
lands  for  their  own  benefit  in  the  manner 
prescribed  by  the  rules  of  the  institution, 
and  liable  to  be  discharged  for  any  breach 
of  such  rules,  are  rateable  in  respect  of  such 
occupation.  R,  v.  Munday  and  others, 
Trin.  41  Geo.  3.  284 

3  A  Slai$-work  (or,  as  improperly  called,  a 
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•late  mttt««)  m  imtMble  to  the  poor.  JI.  ▼. 
The  InhabUanU  of  Woodland^  H.  42  G. 
8.  409 

POOR— RATE  IN  AID. 
An  order  for  taiing  one  pari«h  id  aid  of  an- 
other under  the  stat.  43  Eiiz.  c.  2,  a.  3, 
held  well;  although- the  two  pariahea,  to- 
gether with  others,  were  incorporated  for 
the  maintenance  of  their  poor,  with  fixed 
qaotaa  of  contribution  between  each  other, 
under  ppecial  officem,  who  were  empower- 
ed to  purchase  land  for  the  erection  of  poor- 
bouees  and  for  a  barial  ground;  there  being 
B  proviso  in  the  act  in  general  terma,  that 
nothing  therein  contained  should  extend  to 
repeal  or  lessen  the  powerof  justices  of  the 
peace  '*  to  tax  parinkes  in  aid  of  others 
by  virtue  of  the  statute  43  Eliz  ae  folly  as 
if  this  act  had  not  been  made."  12.  v. 
The  Inhabitants  of  St,  HeUn^  Worcester, 
T.  42  G.  3.  524 

POWER. 

1  A  power  of  appointment  under  a  marriage 
settlement  unto  and  among  all  or  any  the 
child  or  children  of  the  marriage,  for  such 
estatea  as  the  husband  and  wife,  or  the 
survivor  of  them,  should  from  ti  i>e  to  time, 
either  with  or  without  power  of  revoca- 
tion, direct,  limit,  or  appoint,  may  be 
executed  by  tbe  survivor,  after  a  joint 
appointment,  reserving  to  them  and  the 
furvivor  a  power  of  revocation  and  ap- 
pointment. But  under  such  power,  if  the 
second  appointment  be  :o  the  daughter  of 
the  marriage  for  life,  remainder  to  the  eld- 
est son  for  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to 
the  first  and  other  sons  in  tail  >  &c.  remaind- 
er to  the  daughter  in  fee;  all  the  limita- 
tions snbseqaetit  to  thsit  to  the  eldest  son 
for  life  are  void,  as  being  an  excess 
beyond  the  power;  and  the  ultimate  re- 
mainder dependant  upon  such  intermedi- 
ate limitations,  though  made  in  favour  of 
one  of  the  objects  of  the  power,  is  also 
void,  and  shall  not  be  accelerated  by  the 
event  rf  such  void  intermediate  limitations 
not  having  taken  etfect,  for  want  of  issue 
msde  of  the  eldest  son,  &c.  to  whom  the 
appointment  was  mnde.  For  an  appoint- 
ment not  good  in  its  creation  will-  not  be- 
come so  by  snbsequent  circumstances  :  and 
such  an  appointment  being  by  deed  cannot 
be  construed  cypres,  so  as  to  give  the  sons 
estates  tail,  as  perhaps  might  have  been 
the  case  if  the  appointment  had  been  by 
will.  BriKlenell  v.  El  wet.  East.  41  Geo. 
3.  219 

2  Under  a  power  in  a  will  to  lease  in  pos- 
session end  not  in  reversion,  a  leaae  for 
years  executed  tbe  29th  of  March  to  the 
then  tenant  in  poasesstion,  habendum  as  to 
tbe  arable  from  the  I3lh  of  February  pre- 
ceding, and  as  to  the  pasture  from  the  5th 
of  April,  then  next,  &c.  utfder  a  yearly 
rent  payable  quarterly,  on  the  10th  July, 
10th  of"^  October,  10th  of  January,  and 
10th  of  April,  is  void   for  the  whole  ; 


though  snch  leaae  were  according  to  the 
custom  of  the  country,  and  the  same  had 
been  before  granted  by  tbe  person  creating 
the  power.  Doe  d,  Allan  v,  Calvert^  E. 
42  G.  3.  506 

PRACTICE 

See  Addition,  No.    1;     Amendment. 

.Costs.   Prisoner. 

1  The  Court  will  discharge  a  feme  covert  on 
copimon  bail,  though  at  the  time  of  the 
credit  given  to  her  by  the  plaintiff,  she  mis- 
takenly informed  him  that  her  husband  was 
dead  ;  there  being  no  fraud  intended.  Pitt 
V.  Thompson,  Mich.  41  Geo.  3.  24 
So  where  the  pluiutifi*  knew  that  the  de- 
fendant liad  a  husband  living  abroad, 
though  under  terms  of  separation  from 
him.    March  v.  Capelli,  Hil.  39  Geo.  3. 

25 

2  A  prisoner  who  is  supersedeable,  for  want 
of  filing  a  bill  against  him  in  time,  waives 
tbe  irregularity  by  afterwards  pleading. 
Pearson  v.  Eawlings,  M.  41  G.  3.         53 

8  No  objection  can  be  made  to  t,he  insuffi- 
ciency of  an  affidavit  to  hold  to  bail  in  not 
negativing  a  tender  of  tbe  debt  in  bank 
Tiotes,  aAer  the  bail  have  justified.  Jones 
V.  Price,  M.  41  G.  3.  65 

4  Regulation  concerning  the  time  fbr  delive- 
ring paper  books  in  cases  entered  for  ar- 
gument ;  those  entered  for  Friday  to  be 
delivered  to  the  Judges  on  the  Tuesday 
preceding,  and  ihose  entered  for  Tuesday 
on  the  Saturday  preceding ;  with  such 
marginal  notes  as  are  directed  by  rule  of 
Hil.  36  Geo.  3.  Reg.  Gen.  Trin  40  Geo. 
3.  78 

5  Service  of  rules,  &.c.  after  10  o'clock  at 
night,  shall  not  bo  valid.  Reg.  Gen.  Mich. 
41  Geo.  3.  78 

6  Where  plaintiflT  withdraws  his  record  after 
entering  it  for  trial,  the  defendant  may  have 
judgment  as  in  case  of  nonsuit.  Burton 
V.  Harrison,  Hil.  41  Geo.  3.  174 

7  Where  a  sham  plea  was  put  in  to  which 
the  plaintiff  in  reply  pleaded  ill,  he  had 
leave  to  amend  without  payment  of  costs. 
Solomons  v.  Lyon,  E.  41  G.  3.  186 

8  After  party  arrested  oh  civil  process  has 
been  discharged  on  giving  a  bail  bond  to 
the  Sheriti'  fur  his  appearance  at  the  return 
.of  the  writ,  it  is  opiional  in  the  Sheriff 
whether  he  wiH  accept  ihe  surrender  of  the 
party  in  discharge  of  the  bail  bond  before 
tbe   return  of   the   writ  ;     and   therefore 

'  though  notice  of  such  surrender  were  giv- 
en to  the  Sherifi'  and  the  g.ioler  in  whose 
custody  the  party  then  was  at  tbe  suit  of 
another ;  after  which  the  gaoler  let  the 
party  out  of  custody  ;  yet  held  that  the 
gaoler  was  not  liable  upon  his  bond  of  in- 
demnity to  tbe  Sheriff,  as  for  an  escape  in 
tbe  former  suit ;  for  the  party  was  not  le- 
gally in  the  custody  of  the  Sheriff  or  his 
gaoler  merely  by  virtue  of  such  notice  of 
surrender.  Hamilton  v.  Wilson,  £.41  G.  3. 

192 

9  Where  a  verdict  is  taken  pro  forma  at  the 
trial,  for  a  certain    sum,  subject  to  the 


ess 
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award  of  an  arbitrator,  the  aom  afiarwardf 
aworded  is  to  ba  token  aa  if  it  hud  been 
oririnallj  found  by  the  jury  ;  and  the  plain- 
tiff ifl  entitled  to  enter  up  jodgment  for  the 
amount,  without  firat  applying  to  the  Court 
for  leave  ao  to  do.  Ltt  ▼.  Lingard,  E. 
41  G.  3.  200 

9  b  But  the  defendant  agninat  whom  eieea- 
tion  b  taken  out  is  not  liable  to  p^y  iotor- 
eat  on  the  mm  awarded  ;  that  being  in  the 
province  of  the  nrbitrator  (or  a  jury)  to  al- 
low or  not  in  the  ditrnagei.  ib. 

9  e.  Nor  is  the  defendant  liable  to  pay  the 
9heriflr*s  poundage,  or  other  fees  and  coats 
of  the  levy.  ib. 

10  If  the  ptaintifTs  attorney  aign  jodgment, 
and  file  the  coTimittitur  piece  with  the 
clerk  of  the  judgments  within  the  second 
term  aAer  trial  had  and  veidict  obtained 
against  a  prisoner ,that  is  a  sufficient  charg- 
ing him  in  execution  within  two  termtt 
pursnant  to  the  rule  of  Court  of  Hilary, 
26  Geo.  8.  though  the  final  judgment  and 
the  coromittur  be  not  entered  of  record  by 
the  officer  of  tho  Court  till  the  continuance 
day  after  such  second  term  ;  provided  such 
entries  be  then  completed.  Pearton  v. 
Bawlingn,  E.  41  G.  8.  202 

11  Filing  and  entiy  of  committitnr  againat 
prisoners.  E.  41  G.  8.  8u  Prisoner, 
No.  4.  204 

12  Where  a  defendant,  under  an  order  to 
plead  issoably,  pots  in  a  sham  demurrer  to 
some  of  the  counts  in  the  declaration,  and 
pleads  issuably  as  to  the  reat,  the  plainttflT 
may  consider  the  whole  as  a  nullity,  and 
sign  judgment  as  for  want  of  a  plea.  Cu- 
ming V.  Sharland,  E.  41  G.  8.  204 

18  Nio  roles  entered  in  the  peremptory  paper 
shall  be  enlarged  during  the  term,  or  pot 
oflT  from  the  appointed  day,  by  the  consent 
of  counsel,  or  the  attorn ies,  without  leave 
of  the  Court.     Reg.  Gen.  E.  41  G.  8.  248 

14  AAer  conviction  on  a  criminal  information, 
to  which  objoctions  were  taken,  the  defen- 
dant must  stapd  committed  pending  the 
consideration  of  the  jodgment,  unless  the 
prosecutor  expressly  consent  to  his  standing 
out  on  bail.  R,  v.  IVaddington,  H.  41 
G.  8.  84 

15  An  affidavit  of  excuse,  however  slight,  for 
not  proceeding  to  trial,  is  sufficient  to  dis- 
charge a  rule  for  judgment  as  in  case  of  a 
nonsuit,  in  a  qui  tarn  as  well  as  any  other 
action.     Stone  v.  Farey^T,  41  G.  3.  270 

16  Where  the  defendant  was  sued  by  origi- 
nal in  London,  the  scire  facias  against  the 
bail  most  bo  sued  there  also  :  and  it  does 
not  holp  the  plaintiff  who  sued  out  the 
scire  facias  in  Middlesex,  that  bail  had  by 
mistake  been  put  in  there.  HarriM  and 
another  v.  Calvert  and  another,  T.  41  G. 
8.  292 

17  Where  a  plaintiff  has  closed  his  ease  in 
evidence  at  the  trial,  and  the  defendant 
has  entered  on  his  defence,  it  is  discretion- 
ary in  the  Judge  whether  he  will  let  the 
plaintiflT  into  other  evidence  on  a  collatoral 
point  which  was  net  in  controversy  between 


the  parties,  in  order  to  carry  a  ▼•rdict 
against  the  merits  of  the  principal  qnestion. 
Eiwardt  ▼.  Sherrat,  T.  41  G.  8.        298 

18  A  writ  of  error  allowed  is  a  supersedeas 
in  law  to  all  further  proceedings  in  the 
Coort  bebw;  and  therefore  proceedinga 
were  set  aside  with  costs  .for  irregularity 
where  the  ea.  sa.  being  retamable  on  a  day 
aAer  the  alk>wance  of  the  writ  waa  retom- 
ed  after  notice  of  aoch  allowance  -on  lh« 
same  day,  and  aci.  fa.  afterwards  token  oat 
against  the  bail.  Miller  v.  JVkwbald,  T. 
41  G.  8.  819 

19  Where  a  defendant  reaiding  in  town  at  the 
issuing  of  the  writ  changea  hb  reakienoe 
permanently  to  the  country,  at  the  die* 
tonce  of  above  40  miles  from  town,  before 
the  deliverer  of  the  issue,  be  is  entitled  to 

14  days  notice  of  trial.  Spencer  v.  Hall, 
T.  41  G  8.  831 

20  No  jodgmeot  ahall  be  entered  up  nnder  a 
warrant  of  attorney  to  confess  jodgment 
without  such  warrant  being  delivered  to 
and  filed  by  the  clerk  of  the  dockets.  Reg. 
Gen.  M.  42  G.  8.  89tf 

21  Every  attorney  of  B.  B.  who  ahall  pre- 
pare any  such  warrant  of  attorney,  which 

15  to  be  subject  to  any  defeazance,  ahall 
cause  such  defeasance,  or  a  roemerandaoi 
in  writing  of  the  sobsUoca  and  effect 
thereof,  to  be  written  on  the  same.         i6. 

22  If  the  defendant's  attorney  or  his  clerk  be 
pot  in  as  bail,  the  plaintiff  ranst  except  to 
the  b.iil,  and  cannot  proceed  aa  if  the  mat- 
ter were  a  nullity.  R,  v.  ThM  Sheriff  of 
Surrey,  H  42  G.  8.  417 

28  A  defendant  in  a  crown  prosecution  can- 
not carry  down  the  nisi  priua  record  to 
trial  by  proviso.  B,  v.  Macleod,  H.  42  G. 
3.  426 

24  If  an  order  of  removal  be  confirmed  at  the 
aeaslons,  and  both  orders  be  afterwarda  re- 
moved into  B.  B.  by  certiorari  on  a  case 
reserved,  and  B,  B*  disapprove  of  the  or^ 
dors,  for  want  of  jurisdiction  of  the  remov- 
ing magistrates  appearing  on  tho  face  of  the 
original  order;  B.  B.  will  quash  both  the 
orders  without  remitting  the  matter  back  to 
the  sessions  to  qnash  the  original  order,  for 
the  purpooe  of  enabling  them  to  give  main- 
tenance according  to  stat.  9  G.  1 ,  c.  7,  s.  9. 
And  at  any  rate  the?  will  not  admit  an  ap- 
plication for  amending  their  judgment  for 
qnasbing  both  orders  mnde  in  the  term  sob- 
sequent  to  the  judgment  so  pronounced. 
B,  v.  The  InhabiUntM  of  Moor  CrUchdU 
H.  42  G.  8.  436 

25  All  double  pleas  mnst  be  filed,  and  not 
merely  delivered  to  the  plaintiff 's  attorney; 
though  two  pleas  be  pleuded,  which  separ- 
ately need  only  have  been  delivered.  Har- 
rieon  v.  Franco^  H.  42  G.  3.  487 

26  The  court  will  not  qnash  a  defective  in- 
dictment on  the  motion  of  the  prosecutor 
after  plea  pleaded,  befoie  another  good  in- 
dictment be  found.  12.  v.  Dr,  }Vynn,  H. 
42  G.  8.  487 

27  A  rule  to  bring  in  the  body,  tested  on  the 
day  of  the  retnra  by  the  sheriff  of  cepi  cor- 
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|Mif ,  tiiough  iMaed  afterwards  in  the  VHca- 
tioD,  if  irregolar.  /lex  t.  l%e  Sheriff  of 
London,  H.  42  G.  8.  444 

18  A  defendant  cannot  be  taken  in  eieeation 
twice  on  the  aame  judgment,  thoogh  he 
were  diacharged  the  firat  tiaie  by  the  plain- 
tifTa  eonaent,  opon  an  expreaa  nndertakmg 
that  he  should  be  liable  to  be  taken  in  exe- 
cotion  again,  if  he  failed  to  comply  with  the 
terms  agreed  on.  Blackburn  t.  Stupartt 
H.  4£  G.  8.  445 

29  An  oniiaawn  in  the  ae  etiam  part  of  the 
writ  of  the  anm  for  whkh  the  defendant  is 
arrested  on  bailable  proceaa  ia  irregolar, 
and  he  cannot  be  holden  to  special  hail 
thereon.    Davuon  t.  Frott,  E.  42  G.  8. 

478 

80  An  objection  to  a  aeeond  appointment  of 
overseers  of  the  poor  for  want  of  jarisdio- 
tkm  in  the  mngistratea  may  be  diaeloaed  to 
B.  R.  on  affidavit  upon  the  removal  of  the 
appointment  thither  by  certwrari.  R,  v. 
die  InhabitanU  tf  Oreai  Marlow^  H.  42 
6. 8.  446 

81  Where  a  defendant  ia  broaght  np  to  re- 
ceive jodgment  after  convwtk>n,  an  affida- 
vit by  the  proaecator  in  aggravation,  atating 
that  a  third  person,  who  refused  to  join  in 
the  affidavit,  had  informed  him  that  the 
defendant  after  the  trial  had  repeated  in 
hie  hearing  the  Kbellona  matter  for  which 
he  was  indicted,  is  not  admisaible  ;  at  least 
without  swearing  that  such  third  person  was 
under  the  control  or  influence  of  the  de- 
fendant.     R,  T.   Pinkerton,  E.  42  G.  8. 

497 

82  After  judgment  on  the  defendant  for  a  li- 
bel, the  court  refnaed  to  noake  an  order  on 
the  proaecutor  to  depoait  the  orkinal  libel- 
lous papera  with  the  officer  oi  the  court 
R,  V.  Caior,  E.  42  G.  8.  498 

88  In  a  country  cauae,  if  the  defendant  put  in 
special  bail  m  ttme,  lie  may  plead  in  abate- 
ment, though  the  liail  be  not  perfected  till 
after  the  four  days,  if  they  be  ultimately 
perfected  within  the  time  alk)wed  by  the 
practice  of  the  court  Dimtdalt  v.  JS/UU 
son,  £.  42  G.  8.  519 

84  The  court  directed  the  aheriif  to  refund 
his  ponndsM  whwh  he  had  retained  out  of 
money  levied  upon  an  attachment  for  non- 
payment of  money  ;  there  bemg  no  prao- 
tioe  to  warrant  it  ;  and  referred  nim  to  his 
action  if  he  were  sappoaed  to  have  a  right 
to  it  under  the  aUt  28  H.  6.  c.  9.  jR.  v. 
Palmer,  T.  42  G.  8.  521 

85  A  writ  of  error  allowed,  though  not  re- 
turned, b  in  itself  a  superaedeea  ;  and  DMy 
be  pleaded  by  the  hail  to  have  been  iaaued 
and  allowed  after  the  issuing  and  before  the 
return  of  the  ca.  aa.  against  the  principal,  ao 
as  to  avoid  proceedings  against  them  in 
acire  facias  upon  the  recocnizanoe  of  hail 
proaecuted  after  a  return  by  the  aheriff  of 
oon  est  mventus  made  penduur  aueh  writ 
of  error.    Samwon  v  Brown^  T.  42  G.  3. 

588 

86  Where  amie  ntri  ia  obtained  m  B.  R.  for 
thepnrpoee  of  aettinf  taide  an  aanuity. 
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the  several  objeetiona  thereto  intended  to 
be  insisted  on  by  counsel  at  the  time  of 
making  such  rule  abaoluie  shall  be  stated 
in  the  said  rule  nisi.  Regula  generalUt 
T.  42  G.  8.  598 

PREMIUM. 
89i  Ihsurancb,  No.  1. 

PREROGATIVE. 
Process  sued  out  by  the  Crown  againata 
defendant  to  recover  penaltiea,  upon  which 
judgment  for  the  Crown  is  afterwarda  ob- 
tained, entitlea  the  King's  executkm  to 
have  priority  within  the  stat  88  Hen.  8.  c 
89.  §  74,  before  the  execution  of  a  aubjeet, 
whose  execution  had  iaaued  and  been  com- 
menced on  a  judgment  recovered  againat 
the  aame  defendant,  prk>r  to  the  king*a 
jadgment,  but  anbae<^Bent  to  the  com* 
mencement  of  the  kmg*s  process :  the 
king*s  writ  of  execution  having  tieen  de- 
livered to  the  sheriff  before  the  actual  aale 
of  the  defendant *a  gooda  under  I  he  plain- 
tiff's execution.  ButUr  v.  Builer,  H.  41 
G.  8.  171 

AUorney   Oentral  v.  Jlderaiy,  M.  1786, 
8.  P.  ib.  172 

PRESCRIPTION. 
Si€  Wat,  No.  2. 

PRESSING. 
A  keelman  employed  in  navigating  down  the 
river  Tyne  to  the  port  of  SkieltU,  at  the 
mouth  of  that  river,  ia  liable  to  be  imprea- 
aed,  and  cannot  afterwarda  bring  himaelf 
within  the  protection  of  the  18  Geo.  2.  c 
17,  a.  2,  exempting  every  person,  not  hav- 
ing before  uMdike  Mia,  who  shall  bind  him- 
self apprentice  to  aerve  at  aea,  from  b^mg 
impreased  for  three  years  from  auch  buid- 
ing.    Ex  parU  SofUy,  E  41  G.  8.      229 

PRINCIPAL  AND  FACTOR. 
A  principal  gave  notice  to  his  factor  of  an  in- 
tended eonaignment  of  a  ahip  to  him  for 
the  porpoae  of  aale,  and  in  conaequenee 
drew  bills  on  him,  which  the  factor  accep- 
ted ;  and  the  principal  died  ;  and  hia  ex- 
e«utora  directed  the  eaptam  of  the  ahip  to 
follow  hia  former  orders  ;  who  thereupon 
delivered  the  ship  into  the  poeaeaaion  of 
the  factor,  who  aold  the  aame  :  held  that 
the  factor  baa  a  lien  upon  the  prooceeds, 
aa  well  for  the  amount  of  money  diaborsed 
by  him  for  the  neeeaaary  uae  of  the  ahip  on 
ita  arrival,  and  for  the  acceptances  by  oim 
actually  pak),  as  for  the  amoant  of  hia  out- 
atanding  acceptancea  not  ihen  due.  JSaai- 
mondt  V.  Barclay,  H.  42  G.  8.  488 

PRISONER. 

1  A  priaoner  who  ia  auperaedeable,  for  want 
of  filing  a  bill  againat  him  in  time,  waivea 
the  irregulArity  by  aftervrarda  pleading. 
Piareon  v.  Mawlinp,  M.  41  G.  8.        58 

2  The  rule  of  court  of  the  4  G.  2.  reqoiriqg 
an  attorney  to  bf  preatnt  en  behalf  of  a 
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priMner  at  the  tima  of  hit  •leovtiof  a 
warrant  of  attomej  to  oonfata  jodgment, 
does  not  applj  to  a  case  where  the  partj 
WRfl  in  castody  at  the  time  at  the  sqU  of  a 
third  pefMML  Smith  t.  Burlion^  H.  41 
G.  8.  127 

S  If  the  plaintiff*a  attorney  stgn  jadj^ment, 
and  file  the  comroittitur  pteoe  with  the 
clerk  of  the  jodj^menti  within  the  tecoDd 
term  after  trial  had  and  vefdiet  obtained 
against  a  prisoner,  that  is  a  aaliicieot  ckar^ 
ging  kirn  in  execution  vnthin  two  UrmM, 
porsnant  to  the  mle  of  eonrt  of  Hilary ^ 
26  G.  S.,  though  the  final  judgment  and  the 
committitnr  be  not  entered  of  reeord  by 
the  officer  of  the  ooort  till  the  continuance 
day  aAer  soch  second  term  ;  provided  snch 
entries  be  then  completed.  Pearton  ▼. 
Rawlingn,  E.  41  G.  8.  202 

4  Every  committitnr  on  a  judgment  against 
a  prisoner  shall  be  filed  with  the  clerk  of 
the  docquets  on  or  before  the  last  day  of 
the  term,  in  which  the  prisoner  is  charged 
in  ezecutioii :  and  the  clerk  shall  enter  the 
committitnr  on  the  judgment  roll  within 
four  days  next  after  the  end  of  such  term-, 
exclusive  of  the  last  day  of  the  term  ;  un- 
less the  last  of  such  four  days  be  Sunday, 
and  then  within  five  days,  ^c,  and  in  de- 
fault thereof  the  prisoner  shall  be  discharg- 
ed.   Reg.  Gen.  £.  41  G.  8.  2U4 

PRIZE. 

1  Bentenee  of  cendeninatioo  of  a  prize  taken 
by  a  French  privateer  and  carried  into 
Spain  by  a  French  court  aitting  there 
( Spain  being  then  a  belligerent  ally  of 
France  in  the  war  againet  Greai  Britain) 
is  valid  ;  and  such  condemoatMm  proceed- 
ing on  the  ground  of  the  property  being 
enemy*9  and  BrUish,  is  conclusive  in  an 
action  on  a  policy  against  the  underwriter 
by  the  assured,  wbonad  insured  it  as  Dan^ 
i$h  ;  which  in  fact  it  was,  Denmark  bemg 
then  neutral.  Oddy  v  Bomll,  T.  42  G. 
8.  649 

2  An  appointment  by  the  Lords  of  the  Ad- 
miralty of  a  captain  in  the  navy  to  beueond 
commander  on  board  a  King's  ship  is  valkl 
by  their  general  authority,  to  appoint  what 
officers  they  think  proper  for  the  service  ; 
although  another  wos  appointed  to  the  firet 
command  on  board  the  same  ship,  and  no- 
tice is  only  taken  of  one  captain  in  the  book 
of  regolatiooa  for  the  navy.  And  snch  uc- 
ond  captain  is  entitled  to  a  captain's  share 
of  piize  under  the  king's  prochiiaation. 
fVaterhouee  v.  King,  T.  42  G.  8.        665 

PROCTORS. 
See  Pbnai.  Action,  No.  6,  6. 

PROHIBITION. 
;9fe  Wiu.,  No.  1,  2. 


PILOMOTIONS,  &c 
See  P.  460. 


PBOMOnCN^S  AHD  RESIGNATIONS. 

WIZ.LXAM  Mackwo&tk  P&axd,  Eaq. 
called  Serjeant  176 

Lord  Ei.Doy  resigned  the  Chief  Jneticeship 
of  the  Court  of  C.  B.  and  appointed  Lord 
High  Chancelbr :  vice  Lord  Loughbo- 
rough,  who  reeigned,  and  waa  created  Earl 
of  Roe%lyn.  176 

Sir  RicHAmD  Pkppee  A&dxv,  Knt  re- 
signed the  Rolls,  and  waa  appointed  Lord 
Chief  Justice  of  C.  B.  and  created  a  Peer 
by  the  title  of  Lord  Alvauley,  176 

Sir  JoHK  MiTFOBD,  Knt.  resignee  the  office 
of  hisMajestv's  Attomey-Geneml,  and  was 
elected  Speaker  of  the  Hooae  of  Commona. 

176 

Edward  Law,  Esq.  appointed  Attorney- 
General  and  Knighted.  176 

Sir  WiLi^AM  Grant,  Knt,  resigned  the 
office  of  his  Majesty'sSolicitor  General,  and 
was  appointed  Master  of  the  Roils.        176 

The  Honorable  Spbnckr  Psrcxtai.  ap- 
pointed Soticitor-General  176 

aUO  WARRANTO, 

Information  in  JSTaiure  of. 
Sh  Corporation. 

1  It  is  no  objection  to  relators  applying  for  a 

Jruo  warranto  information  against  the  de- 
endant  for  exercising  the  office  of  an  alder- 
man (his  election  to  which  they  had  oppoa- 
ed,)  that  they  afterwards  made  no  opposi- 
tion to  his  elecik>n  to  the  principal  office  of 
magiatracy,  (to  which  the  other  waa  a  ne- 
cessary qualification;)  or  that  they  after- 
wards attended  at  and  concurred  in  corpo- 
rate meeting*  whereat  he  presided  or 
whereat  he  attended  in  his  official  charac- 
ter ;  soch  application  beii^  made  within 
the  time  limited  by  law,  viz.  in  4  years  af- 
ter the  defendant's  election  aa  an  alderman. 
Eex  V.  Clark,  M.  41  G.  3.  86 

2  It  seems  that  though  such  an  information 
may  be  granted  on  the  relation  of  a  stran- 
ger to  the  corporation;  yet  he  ought  to 
make  out  a  very  strong  case  for  the  inter- 
ference of  the  court  Rex,  v.  Kemp,  H. 
29  G.  3.  88 

8  Upon  an  information  in  nature  of  quo  war- 
ranto against  one  for  claiminc  the  office  of 
alderman,  if  he  disclaim,  and  judgment  of 
ouster  be  given  against  him,  he  is  conclud- 
ed from  showing  to  a  second  information 
for  exercising  the  same  office,  that  he  was 
dnlv  elected  before  such  first  information 
and  judgment  of  ouster,  and  that  he  was 
afterwards  sworn  in  by  virtue  of  a  peremp- 
tory mandamus  from  this  court  but  teai- 
bU,  if  the  election  to  the  office  were  good* 
and  only  the  first  swearing  in  irregular,  the 
first  judgment  should  not  have  been  an  ab- 
•daie  judgment  of  ouster ;  but  either  a 
judgment  o(  capiatur  pro  fine  only,  for  the 
temporary  nsnrpatwn,  or  a  judgment  of 
QutUr  quouique,  8ic.  R,  v.  Clarke,  M.  42 
a  3.  868 

4  Where  sufficient  appears  by  the  affidavitt 
to  draw  the  merits  of  an  election  to  a  cor- 
porate office  into  qaeation,  the  court  will 
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grant  an  information  in  nature  of  a  qno  war* 
ranto  ;  though  the  fact  of  the  defendant*! 
naarpation  no  otherwise  appeared  than  by 
the  aeponentfl*  ewearing  to  their  informa- 
tion and  belief  that  the  defendant  was  ad- 
mitted a  freeman,  and  sworn  and  inrolled 
accordingly  ;  the  defendant  not  denying 
the  iact  when  called  apon  by  a  rale  to  shew 
cause.  R.  ▼.  Harwood,  H.  42  G.  8.  416 
6  Information  in  natare  of  quo  warranto  lies 
for  the  office  of  bailiff  of  a  court  leet,  being 
a  prescriptive  officer,  having  power  to  sum- 
moo  and  select  the  jury.  R.  v.  Bingham, 
£.  42  G.  8.  474 

QUI  TAM  ACTION. 
See  Practice^  No.  16. 

RATE.     RATE-POOR. 
See  Poor  Rate. 

RECTOR. 
Ste  Rksxonatiox  Bond,  No.  2. 
^  rector  may  recover  in  dectmeot  against 
his  leasee  on  the  ground  of  the  lease  of  the 
rectory  being  avoided  on  account  of  his 
own  non-residence,  by  force  of  the  stat.  18 
Eliz.  c.  20.  And  the  leuso  to  the  defend- 
ant describing  him  as  doctor  in  divinity, 
produced  by  him  at  the  trial  in  support  of 
his  title,  is  prima  facie  evidence  of  his 
being  such  as  be  is  therein  described  to  boi 
ao  as  also  to  avoid  the  lease  under  the  stat 
21  H.  8.  e.  13.  8, 8.  Frogmortond,  Flem- 
ing v.  ScoU,  T.  42  G.  8.  646 

REGISTRY. 

See  Skip. 

REGULifi  gene;rales. 

See  P.  896.  473. 

REMAINDERS. 
See  Cross-Rxmaindbrb. 

REMOVAL.  {Poor,) 
The  iUt.  86  G.  8.  c.  101.  s.  4,  which  pro- 
vides that  after  the  passing  of  the  aot|  no 
pfirson  foho  thall  come  into  any  parish  shall 
gain  a  settlement  by  being  rated  to  any 
tenement  under  10/.  a-yeur  value,  eztemto 
to  persons  who  were  in  the  parish  at  the 
time  of  the  passing  of  the  act  R,  v.  The 
InhabiianU  rf  Islington,  H.  41  G.  8.  146 

REMOVAL,  ORDER  or. 
See  Mandamus,  No.  4. 
1  The  stau  86  Geo.  8.  c.  101.  s.  2,  after  en- 
abling justices  to  suspend  orders  of  remo- 
val of  poor  persons,  and  to  order  the  char- 
gee  thereby  incurred  to  be  defrayed  by  the 
puuper*s  parish,  and  to  direct  the  charges 
to  be  levied  by  warrant  of  distress,  enacts, 
that  if  the  party  against  whom  it  is  issued 
are  out  of  the  jurisdiction  of  the  justice 
granting  the  warrant,  it  shall  be  indorsed 
by  some  other  justice  within  whose  juris- 
diction they  are:  this  is  peremptory  upon 
the  latter  upon  request  made.  Rex,  v.  Ky- 
naeton,  Mich.  41  Geo.  8.  72 


2  Where  two  counties  have  been  mentioned 
in  the  antecedent  part  of  an  order  of  re- 
moval, the  justices  makinj^  the  order  must 
state  themselves  to  be  justices  of  the  prop- 
er county;  and  it  is  not  enough  to  describe 
themselves  justices  of  the  peace  in  and  for 
the  eaid  county,  although  the  proper  coun- 
ty were  named  in  the  margin,  and  were 
also  named  last  before  such  description  of 
the  justices.  R.  v.  The  Inhabitantt  of 
Moor  CtUeheU,  M.  42  G.  8.  864 

8  If  an  order  of  removal  be  confirmed  at  the 
sesidons,  and  both  ordera  be  afterwards 
removed  into  B.  R.  by  certiorari  on  a  ease 
reserved  I  and  this  court  disapprove  of  the 
ordera,  ftir  want  of  jurisdiction  of  the  re- 
moving magistrates  appearing  on  the  face 
of  the  original  order;  this  court  will 
ouash  both  the  orders,  without  remitting 
tne  matter  back  to  the  sesarans  to  quash 
the  original  order,  for  the  purpose  of  ena- 
bling them  to  give  maintenance  according 
to  Stat  9  G.  1.  c.  7.  s.  9,  and  at  any  rate 
they  will  not  admit  an  application  for 
amending  their  judgment  for  quashing 
both  ordera  made  in  the  term  subsequent 
to  ihe  judgment  so  pronounced.  R.  v.  The 
InhabitanU  <if  Moor  CriUhell,  H.  42  G. 
8.  436 

REQUESTS^-COURT  OF. 
See  Jtr&isDxcTioN,  No.  4. 

RENT* 
An  action  of  covenant  lies  against  the  aaaign- 
ee  of  a  lessee  of  an  estate  for  a'  (lart  of 
the  rent ;  as  in  such  case  the  action  is 
brought  on  a  real  contract  in  the  respect  of 
the  land,  and  not  on  a  personal  contract 
And  in  ease  of  eviction  the  rent  may  be 
apportioned,  as  in  debt  or  replevin.  Aliter^ 
in  covenant  against  the  leasee  himself,  who 
is  liable  on  his  personal  contract  Steventon 
T.  Lumbard,  T.  42  G.  &  696 

RESIGNATION  BOND. 

1  A  bond  given  by  a  schoolmaster  of  an  an- 
eient  public  school,  who  had  a  freehold  in 
hii  office,  to  resign  at  the  request  of  his 
patron,  is  good  at  law  ;  but  equity  will  re- 
atrain  any  improper  use  of  it  by  the  patron. 
Legh  V.  Lewie,  £.  41  G.  8.  196 

2  Held  by  B.  R.  that  the  ordinary  of  the  dio- 
cese may  not  refuse  to  admit  a  clerk  to  a 
rectory  to  which  he  was  preeented,  because 
he  had  given  a  general  bond  to  resign  upon 
the  request  of  his  patron  :  but  this  judg- 
ment was  reveraed  in  Dom.  Proc  Biehop 
tf  London  v.  Ffyche,  M.  28  G.  8.       289 

RETURNING  OFHCER. 
In  an  actkm  against  a  returning  officer  for 
refusing  a  vote  at  an  electbn  of  membera 
to  serve  in  Parliament,  malice  must  be 
proved  as  well  as  laid.  Sentblo  that 
charging  that  the  defendant  knowing,  liic. 
and  wTongfally  intending,  ^c.  to  deprive 
plaintiflT,  &c.  hindered  him  from  giving  hii 
vote,  &c.  is  a  sufficient  allegation  of  mal- 
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REVENUE  OFnCERS. 
Where  the  eomimindsr  of  om  of  the  King's 
armed  ven^ls  Mixed  a  vMfel  and  cargo  at 
aea,  and  broogbt  them  in  the  next  port  on 
aaapicioB  of  smoggling  ;  and  after  process 
in  the  Exchequer  the  owner  obtnined  an 
order  for  re-deliYery,  under  which  he  ob- 
tained only  part  of  the  goods  from  the  de- 
fendant :  the  owner  esnnot  maintain  tro- 
▼er  for  the  remainder,  if  the  adieu  loerc 
bromght  «/Ur  tkrei  monthMfram  Uu  origin' 
iml  fft  sure,  though  within  l/brst  wtonthi 
from  ih9  ordtrfor  the  re'deliverif.  Ateun- 
ders  T.  Saunders,  £.  4S  G.  8.  ,  450 

ROBBERY. 
Su  La&csitt  and  Robbbrt. 

SACRAMENT. 
8§i  Corporation,  No.  1. 

SCHOOLMASTER. 
Mm  RBaxoNATiON  Bond,  No.  1. 

SEAMEN. 
Sm  Pressing. 

SERVANT. 
Ate  Master. 

SESSIONS. 

tfst  Otbrsbbr  or  thb  Poor,  No.  8. 
Mandamus,  No.  4,  6. 

1  The  sessiens  have  no  jarisdistioo  over  the 
offence  of  forgery  st  common  law,  nor  can 
they  take  cognizance  of  it  aa  of  a  cheat. 
Rexr.  6iMt,H.  41G  8.  97 

8  Bnt  it  waa  not  denied  that  they  bed  jnris- 
dictien  over  cheats  in  general,  and  in  Rex 
V.  Braynef  Bl.  12  0.  1,  and  Rex  v.  BmU, 
£.  88  G.  8  the  conrt  of  B.  R.  gave  judg- 
ment as  for  a  cheat  or  indictmenta  respec- 
tively removed  from  the  sessbns  by  certi- 
orari. t6. 

8  To  solicit  a  servant  to  ateal  his  maater'a 
goods  is  a  misdemeanour,  thongh  it  he  not 
charged  in  the  indictment  that  the  servant 
stole  the  goods,  nor  that  any  other  net  was 
done  except  the  eolieiting  and  inciting. 
And  such  offence  is  indictable  at  the  seo- 
aione,  having  a  tendency  to  a  breach  of  the 
penoe.    Jt.  v  J»/r^iff«,  M.  42  6.  8.     887 

SESSIONS— ORDERS. 

See  Practice,  No.  5.  24.  or  Removal, 

Orders  or,  No  2. 

SET-OFF. 
1  In  assnmpait  for  goods  sold  snd  delivered, 
defendant  pleaded  a  set-off  of  more  money 
due  to  him  from  the  plaintiff.  Replication, 
that  the  goods  were  agreed  to  be  paid  for 
in  ready  money :  which  replication  was 
holden  bad  on  demarrer,  bein£  no  answer 
to  the  plea.    JSland  v.  Xdrr,  £.  41  G.  8. 
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SETTLEMENT. 
See  Evidence,  No.  II. 

SETTLEMENT— EVIDENCE. 

1  The  examination  of  a  soldier  teaching  his 
settlement,  which  is  made  evidence  by  the 
roatiny  act,  mnst  be  aothenticated  before 
it  can  be  received  in  evidence,  and  does  not 
prove  itself  prima  facie,  tboagh  the  paper 
appear  to  be  in  the  form  subscribed  by  the 
statute.  Rex  v.  The  Jnkabiiante  of  Mil- 
ton with  HarrowgaU,  M.  41  G.  8.         82 

2  An  ex  psrte  examination  in  writing  of  a 
pauper,  taken  on  oath  before  two  msgis- 
tFStes,  for  the  purpose  of  remvoing  him  to 
the  place  of  his  settlement,  is  not  admioi- 
ble  m  evidence  upon  an  appeal  Mj^insl  an 
order  of  removal,  on  the  ground  orthe  psn- 
per*s  having  absconded  between  the  notice 
of  appeal  and  the  trial  of  it  before  the 
quarter  sessions  ;  although  the  respondeoti 
bad  used  due  diligence,  bnt  without  effect, 
to  procure  the  attendance  of  the  pauper  as 
a  witness,  he  not  havinr  been    heard  of 

'  from  the  time  of  his  absconding.  Rex 
V.  JVuneham  Courtney,  E.  41  G.  8.     187 

8  A  certiBcate  directed  to  the  parish  of  J., 
or  any  other  in  C ,  will  operate  npon  de- 
livery to  the  parish  of  B.,  which  is  also  in 
C.  By  the  stat  8  8t  9  W.  8  c.  80,  sneh 
certificate  need  not  be  directed  to  any  par- 
ticular parish.  Rex  v.  LUtington,  E.  41 
6. 8.  817 
Evidence, 

4  Where  a  case  from  the  sessions  only  stated 
the  bare  fact  of  a  pauper's  having  receiv- 
ed relief  from  the  respondent's  parish,  it 
was  holden  that  this  was  not  even  prima 
fncie  evidence  of  a  settlement  there  ;  since 
he  might  have  been  relieved  as  caanal  poor, 
which  the  overeeers  were  bound  to  do  if 
wanted,  whether  the  pauper  were  settled 
there  or  not.  R,  v.  the  Inhubitanit  of 
Chadderton,  M.  42  G.  8.  846 

6  Hearsay  evidence  of  a  fact  is  not  to  be  re- 
ceived upon  a  question  of  settlement, 
though  the  party  who  gave  the  information 
respecting  her  own  settlement  were  dend. 

i6. 
8  Neither  the  hearssy  of  a  jpanper  who  b 
dead,  nor  h»  ex  parte  exanimation  in  writ- 
ing taken  on  oath  before  two  nisgistrates, 
tooching  his  settlement,  are  admissible  evi- 
dence of  such  settlement.  R,  v.  The  In- 
habitantt  of  Ftrry  /Vys/one,  M.  42  G.  8. 

858 

7  An  ex  parte  examtnntion  in  vrriting  of  a 
pauper  tooching  bis  settlement  cannot  be 
received  in  evidence  of  auch  settlement 
though  he  be  dead.  R,  v.  The  Inhabi- 
tante  of  MergwUly,  M.  42  G.  8.         866 

SETTLEMENT  by  APPRENTICESHIP. 

See  Settlement  bt  Hxriro  and  See* 
VICE,  No.  8. 

1  Where  tbe  master  of  an  appreniice  told 
him  **  that  he  had  no  farther  employment 
*'  for  him,  and  he  might  go  where  be 
**  pleased  ;*'  and  the  apprentice  hearing  of 
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another  maiter  was  going  to  him,  and  being 
met  by  his  original  master,  and  askisd 
where  be  was  goin^,  answered  that  he  was 
going  to  CT.,  to  which  the  master  replied, 
**  he  migiu  go  there  or  wtiere he  pleated;** 
held  this  was  not  sach  a  particalar  assent 
of  the  original  nsaster  to  the  service  with 
U.  as  woald  enable  the  apprentice  thereby 
to  gain  a  settlement,  thoagn  the  iodentares 
were  not  delivered  up  orcaoceiledr  R.  t. 
the  InhaHtanU  of  Creditoa,  M.  41  G.3.44 

2  An  apprentice  offered  his  master  a  guinea 
"to  let  him  ofT,**  to  which  the  master 
agreed,  and  was  also  to  give  him  a  snit  of 
clothes  when  the  guinea  was  paid,  hot  the 
indentures  were  not  delivered  up  or  can- 
celled. The  guinea  not  being  paid,  the  in- 
dentures still  subsisted  in  law,  and  a  set- 
tlement may  be  gained  by  aerving  another 
master  with  the  consent  of  the  6rst  The' 
sessions  ought  properly  to  find  the  fact  of 
such  consent,  and  not  merely  evidence  of  it: 
but  having  found  that  on  application  by  the 
apprentice  to  his  original  master  for  leave 
to  serve  one  B,  (who  would  not  take  him 
without)  the  master  said  '*  he  might  go 
"  with  all  hb  heart,  <*  and  that  it  would  be 
"  a  good  thing  for  him  to  learn  the  trade  :** 
this  was  holden  sufficient  evidence  to  war- 
rant the  eo&eluabn  of  the  aeasions,  that  the 
original  master  had  consented  to  the  par- 
ticular service.  R.  v.  Jhe  InhabUante  of 
Shebbear,  M.  41  G.  3.  61 

8  The  pauper,  an  apprentice,  being  about  to 
marry,  told  bb  master  that  he  wbbed  to 
provide  and  work  for  himself,  to  which  the 
master  consented,  and  said  he  might  do 
the  best  he  could  for  himself ;  but  nothing 
was  said  about  the  indentures,  and  ihev 
were  not  in  fact  delivered  up  or  cancelled; 
the  pauper  afterwards  engaged  to  work 
with  another  master,  who  told  the  original 
master  that  he  had  got  the  pauper  at  work, 
to  which  the  original  master  answered,  "  I 
**  am  glad  of  it,  he  was  a  bad  lad,  and  I 
"  could  make  nothing  of  him  :**  held  this 
was  not  such  a  consent  to  the  pellicular 
service  as  wouM  confer  a  settlement  in  the 
parish  where  the  pauper  then  lived  with 
the  second  master.  R.  v.  7^<  Inhabitanie 
of  Si.  Helen  Sionegnie,  H.  41  G.  8.    146 

4  A  contract  under  seal,  and  stamped,  to 
serve  another  for  three  years,  at  so  much 
per  week,  the  master  agreeing  to  learn  the 
other  a  trade,  and  the  latter  agreeing,  if  he 
lost  any  time  to  the  prejudice  of  hts  mas- 
ter, to  abate  so  much  per  day,  constitutes 
an  apprenticeship.  Aod  at  any  rate  the 
psufwr  having  served  under  it  for  more 
than  a  year  gained  a  setllement  either  as 
an  apprentice  ;  <oi  as  a  hired  servant  Rex 
T.  The  Inhabitantt  of  Rainham,  T.  41  G. 
8.  260 

6  A  master  stipulating  for  id.  out  of  every  Is. 
of  the  earnings  of  hb  apprentkse  b  no  ben- 
efit to  him  within  the  stat.  of  Anne,  for 
which  an  additional  duty  is  to  be  paid,  be- 
ing by  law  entitled  to  the  whole.    R.  v. 


Hie  Inhabitants  of  Wantage,  T.  41  G.  8. 
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SETTLEMENT— CERTII'ICATF:. 

1  A  certificate  directed  to  the  parbb  of  jf . 
or  any  other  in  C.  will  operate  upon  deliv- 
ery  to  the  parbh  of  B.  which  is  also  in  C 
By  the  sUt  8  &  9  Will.  8.  c.  30,  a  certifi- 
cate need  not  be  directed  to  any  particniar 
parbh.     R.  v.  Lillington,  E.  41  G.  3.  217 

2  An  appointment  of  one  overseer  alone  fur  a 
township  b  bad  in  law;  the  stat  13  &  14 
Car.  2.  c  12,  requiring  at  least  two;  and  a 
certificate  granted  by  such  overseer  b  void, 
aod  gives  no  security  to  the  certificated 
parish  against  the  gaining  of  a  settlement 
there  by  the  party  named  therein;  such 
certificate  not  being  made  pursoaot  to  the 
statute  8  &  9  W.  8.  c.  80,  which  requires 
it  to  be  mode  **  by  the  churchwardens  and 
**  overseers,  or  the  major  part,  nr  by  the 
**  overuer$f  where  there  are  no  chnrchwar- 
••  dena.**  R.  v.  The  InhabitanU  of  Clif- 
ton, H.  42  G.  8.  411 

8  A  person  cannot  ^in  a  settlement  by  hir- 
ing and  service  with  the  son  of  a  certificat- 
ecT  man  continuing  to  reside  in  the  certifi- 
cated parbh  with  hb  mother  after  the  fa- 
therms  death,  as  part  of  her  liimily;  though 
the  son  were  of  age,  and  carried  on  busi- 
ness for  himself;  such  circumstances  not 
amounting  to  an  emaneipation.  R,  v.  The 
JnhatUanU  of  Sowerby,  E.  42  G.  3.    460 

SETTLEMENT  by  ESTATE. 

1  A  pauper  having  a  freehold  estate  in  the 
parish  of  A,  in  the  occupation  of  a  tenant  to 
whom  he  hnd  let  it,  was  deemed  to  gain  a 
settlement  by  residirfg  thereon  40  daya 
with  the  licence  of  hb  tenant  for  making 
some  repairs;  such  residence  bein^  con- 
sidered as  equivalent  to  a  resklence  in  any 
other  part  of  the  parbh.  R  v.  The  In- 
habitanU of  Houghton  le  Sfrring,  H.  41 
G.  8.  180 

2  A  cottage  leased  for  99  years,  determina- 
ble on  lives,  purchased  by  the  pauperis 
wife  before  marriage,  was  in  the  lifetime  of 
her  firat  husband  conveyed  by  them  to  a 
trustee  in  trust  that  he  should  bv  sale  or 
mortgnEO  rabe  10/.  (for  the  benefit  of  the 
parish  hy  whom  the  family  had  been  be- 
fore relieved  to  that  amount),  interest  and 
charges,  aod  after  payment  of  the  same,  in 
trust  to  re-assign  the  premises.  The  por- 
tiee  always  continued  m  possession;  and  it 
dki  not  appear  whether  the  money  were 
ever  paid,  or  what  was  the  value  of  the  cot- 
tage. Held  that  on  the  death  of  the  first 
husband,  the  pauper  who  married  the  wid- 
ow gained  a  settlement  by  reskiing  forty 
days  in  the  cottage,  of  which  she  had  re- 
tained the  possession.  R.  v.  The  Inhabits 
ante  of  Edingion^  H.  41  G.  8.  148 

8  While  the  pauper  resided  in  the  parish  of 
B.  a  freehold  estate  descended  to  hb  wiftt 
and  her  sisters,  as  coparceners  m  the  same 
parish;  and  in  a  month  after  tlie  paaper 
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•Dd  hii  wife  contracted  to  eeU  their  ihere, 
bot  the  conveyance  was  not  actoally  ezo- 
cnted  for  more  than  forty  dayi  aAer  their 
title  accrued;  held  that  the  paoper  was 
thereby  aettted  in  B.,  althoogh  the  eatate 
during  all  the  time  was  in  the  occupation  of 
another.  R.  v.  The  Inhabitants  of  Dor- 
stone,  H.  41  G.  8.  162 

SETTLEMENT  bt  HIRING  awd  8ER. 
VICE. 

1  jf.  clubbed  with  B.  (which  signifiea  aenr- 
ing  another  for  the  parpoae  of  learning 
a  trade)  for  three  yeara,  at  a  certain  rate 
of  weekly  wages,  with  a  proviso  that  if  he 
were  prevented  from  working  by  bad 
weather,  illness,  or  want  of  employment, 
there  should  be  a  proportionable  dedne- 
tion  of  wages,  held  that  Ji.  gained  a  set- 
tlement by  serving  a  ^ear  nnder  this  hiring, 
though  occasional  deductions  on  these  ac- 
counts were  made.  R.  v.  The  Inhabitants 
ofMariham,  H.  41  G.  S.  126 

2  A  pensioner  of  the  Easi  India  Company, 
hiring  himself  as  a  servant  for  a  year,  with 
a  reservation  to  himself  of  two  days  in  each 
half  year,  when  he  might  go  for  his  pension, 
cannot  gain  a  settlement  by  service  under 
such  a  contract  R,  v.  Tkt  InhabiianU 
of  Over,  T.  41  G.  8.  291 

8  A  service  under  a  hiring  by  the  week  (the 
servant  boardin|^  and  lodging  himself), 
nothing  being  said  about  Sunday,  but  the 
servant  working  on  that  day  occasionally, 
when  asked  by  his  master,  without  addi- 
tional wages,  though  he  sometimes  receiv- 
ed victuals,  may  be  joined  with  service  un- 
der a  yearly  hiring  as  a  menial  servant,  so 
as  to  confer  a  settlement  by  hiring  and  ser- 
vice for  a  year.  R,  v.  JHu  Inhabitants  of 
SuUon,  T.  41  G.  8.  317 

4  Where  a  pauper  agreed  with  a  weaver  to 
serve  him  for  a  vear  and  a  half,  and  the  mas- 
ter was  to  teach  him  to  losave,  and  the  pau- 
per was  to  have  half  his  earnings,  and  find 
nimself  in  every  thing;  under  which  con- 
tract the  pauper  served  his  master  for 
above  a  year:  hekl  that  he  thereby  nined 
a  settlement  as  by  hiring  and  service;  it 
being  the  apparent  intention  of  the  parties 
to  create  the  relation  of  master  and  ser» 
vant,  and  not  that  of  master  and  apprentice, 
R,  V.  The  Inliabitanit  of  Eccleston,  E.  42 
C?.  8.  469 

6  A  servant  hired  for  a  year  departed  from  his 
master  some  short  time  before  the  end  of 
the  year,  on  ill  usage,  hut  received  his 
whole  yearns  wages,  and  something  over: 
held,  that  he  thereby  gained  no  settlement, 
he  having  fefosed  to  serve  out  the  year 
when  required  by  hts  master.  R,  v.  The 
InhabiianU  of  Corsham,  E.  42  G.  8.    308 

6  A  hiring  at  so  much  a  week,  meat,  drink, 
washing,  and  lodging,  and  to  part  on  a 
week's  notice  by  either  party,  will  not  war- 
rant a  conclusion  of  a  general  hiring; 
though  the  servant  continued  six  yeara  with 
the  roaster,  and  the  wages  were  raised  dur- 
ing  the  period :  and  therefore  no  settle- 
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SETTLEMENT  bt  OFFICE. 

1  The  sessions  finding  that  the  pauper  was 
legally  appointed  Governor  of  the  Work- 
boose  in  /.  at  an  annual  salary,  and  that  the 
office  of  Governor  is  a  public  annual  office, 
and  that  the  pauper  served  it  for  a  year: 
held  that  a  settlement  was  thereby  gained 
in  /.  i{«  ▼.  Inhabitants  of  IlminMter,  M. 
41  G.  8.  65 

2  A  curate  officiating  in  a  parish  for  above  a 
year,  nnder  the  bisbop^s  licence  io  perform 
the  office  of  curate,  at  a  certain  annual  sti- 
pend, is  yet  not  such  an  annual  officer  aa  is 
entitled  to  gain  a  settlement  by  virtoe  of 
the  Stat  8  W.  8.  c  11.  s.  6.  R,  v  The 
InhabitanU  of  Wantage,  M.  42  G.  8.  868 

SETTLEMENT  by  RATING,  &c 

1  The  Stat  86  Geo.  8.  c  101,  which  pro- 
vides, that  aAer  the  passing  of  the  act, 
no  person  tnAo  shall  come  into  any  par- 
ish, shall  gain  a  settlement  by  being  rated 
to  any  tenement  nnder  10/.  a-year  value, 
extends  to  persons  who  were  in  the  pariah 
at  the  time  of  the  passing  the  act  R,  v. 
Ths  InhabitanU  of  Islington,  H.  41  G.  8. 

146 

2  A  settlement  by  being  rated  and  paying 
ratea  cannot  be  proved  by  evidence  of  pay- 
ing only,  without  the  production  or  the 
rate,  or  accounting  reasonably  for  the  non- 
production  of  it;  ahbongh  the  payer  was 
both  owner  and  occupier  of  the  estate  for 
which  he  paid  the  rate.  R.  v.  The  Inhab- 
itanU of  Coppul,  M.  42  G.  8.  846 

8  An  exciseman  who  was  rated  for  his  salnry, 
which  was  in  fact  paid  by  the  collector, 
without  any  deduction  from  the  salary, 
does  not  thereby  gain  a  settlement  R,  v. 
The  InhabitanU  of  IVeobly,  Af.  42  G.  8. 

866 

SETTLEMENT  rBOX  PARENTS. 

1  A  son  of  age  and  married,  continoing  to 
live  with  his  father,  does  not  follow  a  aet- 
tlement  subsequently  aoquired  by  the  fa- 
ther in  another  parish,  to  which  the  son 
also  accompanied  him  as  part  in  fact  of  his 
household.  R  v.  The  InhabitanU  of  Ev- 
erton,  T.  41  G.  8.  267 

2  A  person  cannot  gain  a  settlement  by  hiring 
and  service  with  the  son  of  a  certificated 
naan,  continuing  to  reside  in  the  certificated 
parish  with  the  mother  ufier  his  father's 
death,  as  part  of  her  family;  though  the 
son  were  of  age  and  carrying  on  business  for 
himself;  such  circumstances  not  amounting 
to  an  emancipation.  R»  v.  The  Inhabit- 
ants of  Soioerby,  E.  42  G.  8.  460 

SETTLEMENT,  by  taking  a  Tenement 

of  10/.  a-year, 

1  The  renting  by  a  needle-maker  of  ceruin 

runners  in  another's  mill,  together  with  a 

packeting-room,  of  all  which  be  had  the 
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exclasive  use  (a  ronoer  betnt  a  piece  of 
inacbtoeiy  for  aconring  needles  screwed 
down  to  the  floor  of  the  mill),  the  whole 
bein^  of  the  annual  valne  of  aboTe  10/.  in- 
clodiog  the  separate  valae  of  the  runners, 
is  not  the  taking  of  a  ienemer,t,  whereby  a 
settlement  can  be  gained.  E.  v.  TAc  Jn- 
habUanh  of  Tardebigg,  T.  41  G.  3  258 
2  The  occupation  of  a  cottage  for  40  days, 
by  the  leave  of  the  former  tenant,  who 
then  went  out,  under  an  agreement  with 
bim  to  pay  the  same  rent  to  the  landlord 
which  he  bad  before  done»  but  without  any 
authority  from  the  landlord  (the  cottage, 
together  with  other  premises  occupied  at 
the  same  time  being  lOi.  a  tear  and  up- 
wards), was  holden  to  give  the  occupier  a 
settlement.  R.  The  lahabitanti  of  Aid- 
borough,  T.  41  G.  8.  261 


>  By  taking  a  Tenement, 


A  contract  for  a  a  eianding  place  in  ano- 
ther^t  mill  for  a  carding  machine,  (the  par- 
ty's own  property,)  which  was  fastened  to 
the  floor  and  the  roof,  for  the  purpose  of 
being  worked  by  the  steam  engine  of  the 
mill  ;  for  which  the  party  was  to  give  20/. 
a  year,  with  liberty  to  quit  on  giving  three 
months  notice,  is  not  a  taking  of  a  tene- 
ment, but  a  mere  licence  to  use  the  roa- 
ehinery  of  the  mill ;  and  therefore  no  set- 
tlement can  be  derived  under  it.  A.  v. 
2  The  Inhabitants  of  Mellor,H  42  G.  8.420 
Renting  a  dairy  ( including  the  cows  and 
their  pasture)  at  above  10/.  a  year  in  valne, 
will  not  confer  a  settlement,  if  the  annual 
value  of  the  lands  on  which  the  cows  were 
to  be  depastured  were  under  10/.  R,  v. 
The  inhabitants  of  Menworth,  U.  42  G.  8. 

425 
SH.AM  PLEA. 
See  Practice,  No.  7. 

SHERIFF. 
After  a  party  arrested  on  civil  process  has 
been  discharged,  on  giving  a  bail  bond  to 
the  SheriflT  for  bis  appoarance  at  the  return 
of  the  writ,  it  is  optional  in  the  Sherifl^ 
whether  he  will  accept  the  surrender  of  the 
party  in  discharge  of  the  bail  bond  before 
the  return  of  the  writ  ;  and  therefore, 
though  notice  of  such  surrender  were  given 
to  the  Sherifl*,  and  the  gaoler  in  whose  cus- 
tody the  party  then  was  at  the  suit  of  ano- 
ther; after  which  the  gaoler  let  the  party 
oat  of  custody;  yet  held  that  the  gaoler 
was  not  liable  upon  his  bond  of  indemnity 
to  the  Sheriff*,  as  for  an  eacape  in  the  former 
auit ;  for  the  party  was  not  legally  in  the 
custody  of  the  Sheriff  or  bis  gaoler,  merely 
by  virtue  of  such  notice  of  surrender. 
Hamilton  v.  fVileon,  E.  41  G.  8.        192 

SHERIFF'S  POUNDAGE. 
The  court  directed  the  sheriff*  to  refund  his 
poundage,  which  he  had  retained  out  of 
money  levied  upon  an  attachment  for  non- 
payment of  money  ;  there  being  no  prac- 
tice to  warrant  it;  and  referred  him  to  bis 
aetbn,  if  he  were  suppoeed  to  have  a  right 


to  it  under  the  stat.  28  H.  8.  e.  9.    R,  ▼. 
Palmer,  T.  42  G.  8.  521 

SHIP. 
See  AvKRAoc,  No.  1. 
If  a  trader  become  a  bankrupt  between  the 
time  of  executing  a  bill  of  sale  of  a  ship  at 
sea  to  the  defendant,  and  the  time  of  the 
defendant's  complying  with  the  requisites 
of  the  registry  acts  of  the  26  G.  8.  c.  60. 
and  34  G^  8.  c.  68.  s.  16.  ;  though  such  re- 
quisites were  completed  after  the  act  of 
bankruptcy,  and  before  the  action  brought, 
the  property  does  not  pass  ;  but  the  assign- 
ees of  the  bankrupt  may  recover  the  poo- 
sesswn  of  such  ship  in  trover.  Moss  t. 
Charnock,  E.  42  G.  8.  516 

SLANDER. 

1  In  a  jnsiiflcation  of  slander,  that  the  defen- 
dant named  the  original  author  of  it  at  the 
time,  it  is  not  sufficient  to  allege  that  the 
original  alanderer  used  such  and  such 
words  or  to  that  ^ect;  although  in  the  li- 
bel declared  on,  the  defendant  stated  that 
another  had  spoken  the  same  slanderona 
words  of  the  plaintiff*,  or  words  to  that 
effect ;  but  the  defendant  must  give  the  very 
words  used,  though  it  be  only  necessary  to 
prove  some  material  pact  of  them.  MaiU- 
land  V.  (Golden,  T.  42  G.  8.  528 

2  Qu.  Whether  a  defendant  can,  by  naming 
the  original  author,  justify  the  publishing  in 
toriting  slanderous  words  spoken  by  such 
other  ;  especially  after  knowing  that  they 
were  unfounded,  ib, 

SOLDIER. 

1  The  examination  of  a  soldier,  touching  his 
settlement,  which  is  made  evidence  by  the 
mutiny  act,  must  be  antheotKated  before 
it  can  be  received  in  evidence,  and  does  not 
prove  itself  prima  facie,  though  the  paper 
appear  to  be  in  the  form  prescribed  by  the 
Stat  R.  V.  The  InhabitanUof  Bilton,  M. 
41  G.  8.  28 

2  Semble  the '  band-writing  of  the  Magis- 
trates signing  the  examination  ought  at 
least  to  be  proved.  ib, 

STAMP. 

1  A  promissory  note,  written  upon  a  stamp 
of  greater  value  than  the  proper  stamp  re- 
quired, cannut  be  received  in  evidence, 
though  the  stamp  were  applicable  to  the 
same  kind  of  instmment  Farr  v.  Price, 
M.  41G.  8.  48 
But  if  there  were  a  money  consideration 
moving  between  these  partiea  for  the  note, 
parol  evklence  may  be  given  of  it,  so  as  to 
enable  thejplaintiff'  to  recover  on  the  money 
counts.  Tyte  v.  Jones,  sittings  at  West- 
minster  1788,  cor.  Xar^  JTenyon.    (cited) 

ib, 

2  A  draft  on  a  banker,  post  dated  and  deliv- 
ered before  the  day  of  the  date,  though  not 
intended  to  be  used  till  that  day,  requires 
to  be  stamped  by  the  stat  81  G.  8.  c.  25. 
Allen  T  Keevu,  £.  41  G.  8.  216 

8  Where  the  plaiittiflT  entered  an  account  in 
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writing  of  f{Oodf  and  cash  foraithed  to  the 
defondaDt  from  time  to  time,  each  page  of 
which  waa  authenticated  by  the  defendaot'a 
ackoowledgment  io  writing  of  the  receipt  of 
the  contenta ;  though  each  ackoowledc- 
nent  in  writing  cannot  be  given  io  evideode 
per  ae,  in  reapeet  to  the  caah  itema,  amount- 
ing to  above  40«.  in  each  page,  for  want  of 
a  receipt  atamp,  yet  it  ia  competent  to  the 
plaintiff  to  prove,  that  upon  callina  over 
each  article  to  the  defendant,  he  admitted 
that  he  had  received  the  aame  :  and  the 
witneaa  may  refreah  hia  memory  by  refer- 
ring to  the  account  Jacob  v.  LituUay^ 
E.  41  G.  8.  227 

4  An  indoraeroent  on  an  ananitj  deed,  con- 
taining a  elanae  of  redemption,  if  made 
■nbaequent  to  the  execution  of  it,  moat  be 
atamped,  otherwiae  it  cannot  be  received 
in  evidence.  Sehumann  v.  WuUJurheadt 
T.  41  G.  8.  268 

ft  A  maater  atipulating  for  4d.  out  of  every 
la.  of  the  eaminga  of  hia  apprentice  ia  no 
benefit  to  him  within  the  atatute  of  JSnne, 
for  which  an  additional  doty  ia  to  be  paid, 
being  by  law  entitled  to  the  whole.  R.  v. 
InhabitanU  of  Wantage,  T.  41  G.8.292 

STAMPS. 
The  proper  atamp  for  a  promiasory  note  of 
4M.  ia  li.  6d.  compoaed  of  three  different 
auma  applicable  to  different  fnnda  under 
three  acta  of  pnrliament.  But  aach  a  note 
on  a  2a.  atamp  compoaed  of  three  different 
anooa  applicable  to  the  aame  fnnda,  though 
in  larger  proportiona  to  each  than  waa  re- 
quired, waa  holden  valid.  Taylor  v. 
Hague,  T.  42  G.  8.  622 

STATUTE. 
By  a.  1.  of  itat  89  &  40  G.  8,  c.  104,  the 
joriadiction  of  the  Court  of  reaneata  in 
London  ia  enlarged  from  debta  or  40t.  to 
6/.  from  the  80th  September  1800  ;  and  by 
a.  12.,  if  any  action  ihall  be  commenced  m 
any  other  court  to  recover  anj  debt  not  ex- 
ceeding 5/.  within  tho  junadiction,  the 
plaintiff  ahall  not  recover  any  coata,  &c. 
field  that  the  worda  **  shall  be  commenced^* 
mnat  by  neceanry  conatroction  be  reatrain- 
ed  to  the  date  of  the  80th  September^  and 
not  to  the  pasaing  of  the  act,  which  waa  on 
the  9th  of  July  preceding.  IVhitborn  v. 
Etant,  M.  42  G.  8.  896 


Edward  VI. 
5.  &  6.  c.  14.  Foreatallmg. 


86  96 


STATUTES. 
Edward  8. 
1.  at.  2.  c  16.  (Jnatices  of  peace) 
t.  c.  2.  (Juatic<»8of  peace) 
18.  at.  2.  c.  2.  ( Juaticea  of  peace) 

Hen,  6. 
28.  c.  9.  (Sheriff^a  poundage) 

Henry  VIII. 

88.  c.  89.  a.  74.  Extent  Priority.  488 

21.  c.  18.  (Leaae  to  apiritual  peraon)  647 

22.  c.  6.  (Bridgea)  492 
28.  e.  16.  (Coau)  615 


889 
889 
889 


621 


El\xab€Oi. 

18.  c.  20.  Rector — RMidenee.  129 

48.  c.  2.  a.  1.  Poor  Rate.  286.  288 
18.  c  20.  (Rector*a  leaae— reaideoce)  647 

29.  e.  4.  (Sheriff 'a  poundage)  621 

48.  c.  2.  (Oveneera  of  poor)  442 

a.  8.  (Rate  in  aid)  478 

Jamti  I. 
8.  c  8.  (Bail  in  error)  586.  498 

21.  c.  16.  (Limitation)  878 

Charlee  XL 
18.  at  2.  c.  1.  Sacrament  64 

18.  &  14.  e.  11.  Ttade.  Coatoma.  286 
22  &  28.  e.  Game  Qnalification.  809.  811 
29.  c  8.  a.  17.  Stat  of  Frauda  106 

12.  c  28.  (Exciae  juriadictioo)  604 

18.  at  2  c.  2.  (Bailable  proeeaa)  478 

18.  &  14.  c.  4.  a.  19.  (Lectnrer'a  Ucenoe) 

508 
18.-  &  14.  c.  12.  (Overaeen  of  poor)  411 
16.  c.  11.  (Exciae  juriadictioo)  605 

22  &  23.  c.   9.  a.  186.  (Damagea,  &c) 

407-8 

William  and  Mary,  and  WUliawu 
8.  c.  11.  Settlement  66 

8.  &  4.  c  9.  Receivera  of  Stolen  Gooda.  168 
4.  &  6.  c.  18.  Quo  Warranto.  86 

6.  &  6.  c.  11.  Certiorari.  164-166 

7.  8l  8.  c.  7.  Falae  Return.  276-276 

8.  8t  9.  c.  80.  Settlement  Certificate  217 

»■  c.  88.  Certiorari.  164 

9.  &  10.  c.  16.  Award.  142 

I.  c.  64.  a.  18.  (Exciae  juriadietion)  499 
8.  c  1 1.  (Settlement  b/ office)     868.  889 

7.  &  8.  c.  80.  a.  24.  (Exciae  joriadiction) 

862.601 

8.  &  9.  c.  80.  (Certificate,  aettleaient;411 

461-462 

9.  &  10.  c  11.  (Certificate,  aettlement)  462 

Anhe, 

6.  c.  21.  c.  6.  Receiver  of  Gooda.         158 

8.  c.  9.  Stamp.  292 
—  c.  19.  a.  1.  Copyright  181 

9.  c  20.  a.  2.  Mandamna.  70. 272 
--c.  21  Stamp.  292 

10.  e.  16.  Bankrupt  80 
12.  c.  14.  a.  4.  (Grame  penalty)  695 
12.  at   1.  c  18.  Certificate,  aettlement) 

461-462 
12.  at  2.  e.  12.  (Cnratea'  atipend)        868 

Oeorge  I. 
I.at2.  C.5.  a.6.RiotActHaiidrad    298. 

808 
4.  c.  1 1.  Felony.  Receiver.  166 

7.  c.  81.  Bankrupt.  28 
9.  c.  7.  Poor  Workhouae.  66 

II.  c.  4.  a.  2.  Charter  Day.  Mandamoa  80 
9.  e.  7.  a.  9.  (Poor,  maintenance.)  486 
12.  c.  29.  (Bailable  proeeaa)  478 
12.  c  28.  c  28.  (Exciae  juriadietioa)    604 


INDEX, 
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Oeorg9  It. 
6*  c  19.  Certiorari 

—  c.  30.  Bankrupt. 

18.  c.  17.  fl.  2.  Fretaing. 

—  c.  18.  a.  5.  Certiorari. 
14.  e«  17.  Nonsuit 

31.  c.  11.  Apprentice. 

1.  St.  2.  c.  16.  Excise  jarisdictioa) 

B.  c.  19.  (Poor,  removal) 

17.  c  38.  a.  15.  (Poor,  overseers, 

19.  c.  37.  (Insarance) 

26.  c  2.  a.  18.  (Game  penalty) 
30.  c.  24.  (False  pretences) 


154 

28.80 

229 

163 

174 

261 

499 

364 

)       412 

885. 510 

470 

347 


George  III. 
5.  c.  lAi  Fiafaery.    Conviction.  146 

12.  c.  71.  Foreatalling,  &c.  86 
JS.  c.  78.  a.  19.  Way.                      47.  48 

17.  e.  26.  Annuity.  199.  268 

—  c.  67.  Copyright  182 

18.  c.  86.  Isle  of  Ely  Jurisdiction.  178 
22.  c.  68.  Receiver  of  Stolen  Goods.  158 
31.  e.  26.  Stamp.  44. 216 

82.  c.  58.  Qoo  Warranto.  36.  89 

83.  c.  27.  IVading  with  Enemy.  234 
34.  6.  9.  Ditto.  234 

—  c  79.  Ditto.  285 
85.  c  101.  a.  2.  Poor.    Removal.  72.  146 

87.  e.  45.  Bank  Notea.  25 

88.  c.  28.  Trading  with  Enemy.  236 

89.  e.  18.  Income  Duty.  97 
2.  c.  19  (Game  penalty)                       470 

13.  c.  78.  (Stoppmg  highway,  appeal)  481 
'  -*  c.  84.  (Highway,  apportioning  fine  )  522 

14.  0.  48.  (Insnrance)  512 
17.  c.  26.  (Annuity  act)  878.  897 
26.  c.  40.  (Revenue  ofiicert,  action)  451 
-P-  c.  60.  (Registry  of  Ships) 

—  c  77.  a.  13.  (Excise  jurisdiction) 


516 
499 
506 
451 
623 
624 


28.  c.  87.  (Revenue  officers,  action) 

81.  c.  25.  (Stamps) 

32.  c  99.  (  WorceaUr  poor  bill) 

83.  e.  66.  (Prize)  569 

84.  e.  68.  (Regiatry  of  ahipa)  616 
87.  c.  45.  (Banlc  notea)  836 

—  e.  90.  (Stamps,  proctor's  certificate) 

523.  593 

—  c.  106.  (Stamps)  529 
89  &  40.  c.  104.  (Conrt  of  Requests)  896 
41.  e.  10.  (Stamps)  528 
41.  e.  70  (Insolvent  debtor)  402 

STOCK. 

1  An  agreffment  to  pay  a  per  centageupon  the 
day  on  which  any  money  ehould  be  receiv- 
ed by  thd  defendant  threugh  the  means  of 
the  plaintiff's  information  does  not  entitle 
the  plaintiff  to  the  stipulated  reward  upon 
the  transfer  of  stock,  ui  consecjnence  of 
such  information;  although  he  might  after- 
wards reeeive  the  dividends  thereon.  Jon€$ 
V.  BHnley^  M.  41  G.  3.  17 
Qtnere  as  to  the  dividends  received  which 
were  due  at  the  time  of  the  transfer,      ib. 

2  In  eatimatingthe  measure  of  damages  in  an 
action  for  breach  of  an  engagement  to  re- 
l>laee  stock  on  a  given  day,  it  is  not 
enough  to  take  the  value  of  the  stock  on 

Vol.  I.  81 


that  day  if  it  have  rfien  in  the  mean  time; 
but  the  highest'  valne  as  it  stood  at  the 
time  of  the  trial ;  there  being  no  offer  of 
the  defendant  to  replace  it  in  the  interme- 
diate time  while  the  market  waa  rising. 
Shepherd  v.  Johnson,  H.  42  G.  3.        430 

STOPPING  IN  TRANSITU. 

1  One  who  has  a  lien  oo  goods  in  his  posses- 
sion, if  he  afterwards  deliver  them  to  a 
ship  carrier  to  be  conveyed  on  account  and 
at  ihe  risk  of  his  principal,  though  unknown 
to  the  carrier,  can>iot  recover  bis  lien  by 
stopping  the  goodd  in  transitu^  and  procur- 
ing them  to  be  re<delivered  to  him  by  vir- 
tue of  a  bill  of  lading  signed  by  the  carrier  , 
in  the  course  of  his  voyage.  Stceei  v.  JPym, 
M.  41  G.3.  18 

2  A  delivery  by  the  consignor  jof  goods  oo 
board  a  ship  chartered  by  the  consignee  is 
a  deliver?  to  him,  and  the  consignor  cannot 
afterwards  stop  them  in  transitu.  But 
where  the  delivery  was  made  on  hoard  such 
a  ship  in  Ituma,  and  by  a  law  of  that  conn* 
try,  the  owner  of  goods,  in  case  of  the  bank- 
ruptcy of  the  vemlee,  may  sue  out  process 
to  retake  his  goods  on  board  a  ship,  &c. 
and  retain  them  till  payment;  and  the  ow- 
ners hearing  of  the  insolvency  of  the  ven- 
dee, apptiea  to  the  Captain  on  board  of 
whose  ship  the  goods  had  been  delivered, 
to  sign  the  bills  of  lading  to  their  order, 
which  he  complied  with*  without  the  ne- 
cessity of  suUig  our  process:  held  that  this 
was  a  aubstantial  compliance  with  anch 
law,  and  that  the  Captain,  on  his  arrival 
here,  was  bound  to  deliver  the  goods  to  the 
order  of  the  vendors,  and  not  to  the  assign- 
ees of  the  vendee,  who  had  become  bank- 
rupt Inglie  and  othere%  assigneee  of 
Crane  v.  IJsherivood^  T.  41  G.  8.        262 

SUPERSEDEAS. 
A  writ  of  error  allowed,  though  not  returned, 
is  in  itiielf  a  supersedeas;  and  may  be 
pleaded  by  the  bail  to  have  been  issned  and 
allowed  after  the  issuing  and  before  the  re- 
turn of  the  ca.  sa.  against  the  principal,  ao 
as  to  avoid  proceedings  against  them  hi 
scire  facias  upon  the  reeocnizance  of  bail 
prosecuted  after  a  return  by  the  aheriff  of. 
non  eel  inveniue  n)ade  pending  such  writ  of 
error.     Sampeon  v.  JSroton,  T.  42  G.  8. 

588 

TENANT. 
See  Lavdlord. 
TENANT  IV  COMMON. 
See  Bankrupt,  No.  6  and  7,  or  Pakt- 

KCR,  No.  8  and  4. 
One  tenant  in  common  levying  a  fiAB  of  the 
whole,  and  taking  the  rente  lind  profits  af- 
terwards without  account  for  haarly  five 
yeara  is  no  evidence  from  whence  tm  jury 
should  be  directed  (against  the  justice  of 
the  caae)  to  find  an  ouster  of  bis  compan- 
ion at  the  time  of  the  fine  levied  ;  end  don- 
seqnently  the  hitter  may  roamtahiejectoiMt 
without  making  an  actual  entry.  Peacta^ 
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bi$  d.  Hornblower  v.  Read  and  AnoHhtr^ 
T.  41  G.  S.  277 

TRADING  WITH  ENEBfY. 
Set  Inburaptck,  No.  1. 

1  It  18  legal  to  trade  with  the  subiects  of  an 
eoemy^s  coQDtry  by  the  Ring^i  licence. 
But  if  it  be  provided  in  such  Ucence,  that 
the  party  acting  under  it  shall  give  bond 
for  the  doe  exportation  to  the  places  pro- 
posed of  the  goods  intended  to  be  exports 
ed  to  such  country,  and  they  are  exported 
without  such  bond  being  given,  such  ex- 
portation is  illegal,  and  the  owners  cannot 
recover  on  a  policy  to  protect  the  goods. 
Vandyck  t.    Whitvwre^  E.  41  G.  3.  238 

2  If  a  licence  to  export  and  deliver  goods  to 
an  enemy's  country  be  granted  for  a  limit- 
ed time,  it  is  not  sufficient  that  the  goods 
were  thipped  before  the  expiration  of  the 
time,  the  ship  not  sailing  till  aAerwards.  ib, 

S  Where  an  act  prohibiting  intercourse  with 
Jaurica,  then  in  a  state  of  rebellion,  ena- 
bled the  British  Commanders  to  grant  li- 
cences in  a  certain  form  to  carry  provisions 
to  places  in  America  occupied  by  the  Brit- 
ish, and  a  licence  was  granted  not  follow- 
ing the  requinitions  of  the  ^ct,  it  was  hold- 
en  void  ;  and  consequently  the  trading 
being  illegal,  the  goods  sent  under  the  li- 
cence could  not  be  insured.  Vanharthnls 
V.  Halbad,  M.  31  G.  238 

TRE3PASS. 
See  Way,  No.  1. 

LAJVSI.ORO  AWD  Tenant,  No.  1.  Plead- 
ing, No.  11. 

1  A  master  is  not  liable  in  trespass  for  the 
wilful  act  of  his  servant,  by  driving  his 
roaster's  carriage  against  another,  done 
without  the  direction  or  assent  of  the  mas- 
ter. But  be  is  liable  to  answer  ibr  hxxj 
damage  arising  to  another  from  the  negli- 
gence or  unskiifulness  of  his  servant  acting 
in  his  employ.  M^Manus  v.  'Crickett, 
Mich.  41  Geo.  3.  67 

2  Trespass  lies  against  a  landlord,  who,  on 
makins  a  distress  for  rent,  turned  the  plain- 
tifTs&mily  out  of  possession,  and  kept 
the  premises  on  which  he  had  impounded 
the  distress.  Eiherion  v.  Popplewell,  H. 
41  G.  3.  82 

S  The  trespass  for  taking  and  driving  the 
plaintiff's  cattle,  to  which  there  was  a  jus- 
tification that  the  defendant  was  laufidly 
possessed  of  a  certain  close,  and  that  he 
took  the  cattle  there  damage  feasant,  the 
plaintiff  may  specially  reply  title  in  anoth- 
er, by  whose  coroniand  he  entered,  &c. 
and  it  does  not  vitiate  the  replication  that 
it  unnecessarily  proceeded  farther  to  give 

.  eolour  te  the  defendant.  Taylor  v.  Eait^- 
VKXMi,  H.  41  G.  3.  114 

4  On»  in  possession  of  glebe  land  under  a 

lea4e  void  by  the   sUt.  13  Eiiz.  c.  20,  by 

reason  of  the  rector's  oon>residence,  may 

.  yet  maintain  trespass  upon  bis  possession 


ecainst  a  wrong  doer.     Grahum  v.  Peat, 
if.  41  G.  3.  128 

5  To  trespass  for  breaking  and  entering,  &e. 
and  pulling  down  and  taking  away  certain 
buildings,  &c.  The  defendant  as  to  the 
breaking  and  entering  suffered  judgment 
by  defaolt,  and  pleaded  not  guilty  as  to 
the  rest.  Held  that  such  plea  was  sus- 
tained by  shewing  that  the  building  taken 
away,  which  was  of  wood,  was  erected 
by  him  as  tenant  of  the  premises  on  a 
fonndatmn  of  brick  for  the  purpose  of  car- 
rying on  his  trade,  and  that  he  still  con- 
tinued in  possession  of  the  premises  at  the 
time  when,  though  the  term  was  then  ex- 
pired.    Penton  v.  Robart,  M.  42  G.  8. 

374 

TRIAL— BY  PROVISO. 

1  A  defendant  in  a  crown  prosecatk>n  cannot 
carry  liown  the  nisi  prius  record  to  trial 

^  by  proviso.      R,  v.  Macleod^  H.  42  G.  3. 

426 

2  General  note  on  the  trial  by  proviso.  And 
quctre  as  to  prosecntions  by  private  persons. 
lb,  427 

TROVER. 

See  Bankrupt,  No.  6  and  7»  or  Paet- 
NER,  No.  8  ond  4. 

Where  the  commander  of  one  of  the  Bjng'.s 
armed  vessels  seized  a  vessel  and  car- 
go at  sea,  and  brought  them  into  the  next 
port  on  suspicion  of  smugglmg  ;  and  after 
process  in  the  Exchequer  the  owner  ob- 
tained an  order  for  re-delivery,  under 
which  he  obtained  only  part  of  the  goods 
from  the  defendant ;  the  owner  cannot 
maintain  trover  for  the  remainder,  if  the 
action  were  brought  after  three  months 
from  the  original  seizure,  though  within 
three  months  from  the  order  for  the  re-de- 
livery. 'Saunders  v.  Saundert^  £.  42  G. 
3.  4&0 

USURY. 

1  A  bill  of  exchani^e  payable  to  jS.  or  order, 
which  was  legal  in  its  inception,  was  by 
him  indorsed  to  B-  for  an  usurious  con- 
sideration, who  passed  it  to  a  third  person 
for  a  valuable  consideiation,  without  notice 
of  the  usury,  by  whom  it  was  jmid  to  B/m 
assignees  after  his  bankruptcy,  in  satisfac- 
tion of  a  debt  owing  to  the  bankrupt's  es- 
tate :  held  that  the  indorsement  of  d^.  to 
B.  on  an  usurious  account  did  not  avoid 
the  bill  in  the  h^nds  of  an  innocent  holder 
by  virtue  of  the  statute  of  usury  :  and  that 
B.^8  assignees, ,  being  clothed  with  the 
rights  of  such  innocent  indorsee,  were  en- 
titled to  hold  the  bill  against  A.,  thougli  as 
between  A,  and  B.  the  security  was  voki. 
Parr  v.  Eliason,  M.  41*G.  3.  JBO 

2  An  agreement  on  discounting  a  hi\l,fmt 
the  party  should  take  in  part  payment 
another  bill  which  had  time  to  run  as  caah» 
although  the  full  discount  is  taken,  is  usa- 
rious.  i6. 
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9  Upon  a  coDtraet  to  forbear  600/.  for  a 
jear,  reser? ide  interest  at  the  rate  of  5/.  per 
cent,  for  whieb  a  premiam  was  paid  in  the 
first  iostaQce,  the  asmy  is  complete  apon 
the  lender's  reeeirin^.  any  part  of  the 
growing  interest  within  the  year.  TVad$ 
q.t,v.  WiUon,n.Al  G.  8.  107 

4  The  contract  may  be  laid  as  for  a  forbear* 
ance  to  JS.  alone,  who  was  the  real  debtor, 
althoogh  B.  had  joined  with  him  in  the 
secority  given  to  the  lender.  ib. 

6  U  Jt.he  indebted  to  B,  and  B,  to  C.  and 
C.  agree  for  an  nsortoas  consideration  to 
Accept  Ji.  for  his  debtor  instead  of  B.; 
this  may  be  laid  to  be  for  an  nsariona  loan 
of  so  mach  from  C,  to  Jt.  ib. 

VARIANCE. 

8u  EviDXNcx,  No.  12.  Px^xaoiko,  No. 

8,  9,  16,  22. 

VENDOR  AND  VENDEE. 
See  Stopping  in  Travsitit. 

VENIRE. 
$€$  Mandamus,  No.  2. 
Though  by  the  sut.  9  Ann.  c.  20,  §  2,  the 
prosecutor  of  a  mandamas  to  which  there 
IS  a  return,  and  issue  taken  on  the  facts 
therein,  had  an  option  lo  try  the  qoestbo 
in  the  same  county  in  which  he  might  have 
brought  an  action  for  a  false  return  ;  yet 
if  all  the  malarial  facta  are  alleged  in  one 
connty,  and  issue  takes  thereon  there,  he 
cannot  issue  the  venire  fuclas  into  another 
county,  thoogh  he  might  or^iaally  have 
allegcMl  the  fact  there,  and  have  there 
brought  his  actk>n  for  a  false  return.  Bex 
T.  r/is  Mayor  ^c.  of  Mwcattle^  Mich. 
.  41  Geo.  8.  70 

VERDICT. 

Sat  AwAmo,  No.  X 

VICTUAL. 

See  Forks TALiaNG,  No.  20. 

VERDICT. 
A  Terdiet  against  one  defendant  in  trespass 
upon  an  issue  of  a  justification  of  a 
fublic  right  of  way,  negativing  such  right, 
IS  evidence  in  trespass  for  breaking  and 
entering  the  same  close  against  another  de- 
fendant who  justified  under  th  aame  right ; 
and  the  latter  oannot  shew  that  such  ver- 
dict waa  entered  upon  that  particular  plea 
by  mistake  of  the  officer,  there  having  been 
no  evidence  given  on  either  side  in  respect 
of  that  isaoe  on  the  foimer  trial ;  the  rec- 
ord being  conclusive  aa  to  the  fact  of  such 
a  finding,  thongb  not  as  to  tbe  truth  of  k 
between  other  parties.  Reed  v.  Jackton^ 
E.  41  G.  8.  X79 

WARRANT  or  ATTORNEY. 
1  The  role  of  Court  of  the  4th  G.  2,  reouir- 
iof  an  attorney  to  be  present  on  bebalrof  a 
prisoner  at  the  time  or  bis  executing  a  war- 
rant of  attorney  to  confess  indgment,  does 
not  apply  to  a  case  where  the  party  waa  in 


cvttody  at  tbe  time  at  tbe  suit  of  a  third 
person.    Smith  v.  BurUon,  H.  41 G.  8. 127 

WARRANTY. 

1  Upon  a  sale  of  hops  by  the  sample,  with  a 
warranty  that  the  bulk  of  tbe  commodity 
answerol  the  sample,  the  Uw  does  not 
raise  an  implied  warranty  that  the  oom- 
roodity  should  be  merchantable,  thoogh  a 
fair  merchantable  price  were  given.  And 
therefore  if  there  be  a  latent  defect  then 

,  existing  in  it,  unknown  to  the  seller,  and 
without  fraud  on  his  part,  (but  arising  from 
the  fraud  of  the  grower  from  whom  he  pur- 
chased) such  seller  is  not  anawerable, 
though  the  goods  turned  out  to  be  nnmer- 
cbantable.    Parkimon  v.  Lee,  E.  42  G.  8. 

477 

2  In  an  action  on  the  case  in  tort  for  a  breach 
of  a  warranty  of  goods  sold  the  ecunter  need 
not  be  charged,  nor  if  charged  need  it  be 
proved.  WilliaBUon  ▼.  Mluon,  T.  48 
G.  8.  587 

WARRANT  OF  ATTORNEY  TO  CON- 
FESS JUDGMENT. 
See  Praci  ics.  No.  20, 21. 

WAY. 

1  An  order  made  by  Justices  of  Peace,  nnder 
the  Stat  ISih  G.  8.  c  78.  §  19,  for  stopping 
up  an  old  foot  way  and  setting  oot  a  new 
one,  must  follow  the  form  prescribed  in  the 
schedule  annexed  to  the  act,  and  set  forth 
the  Ien|th  and  breadth  of  the  new  footway, 
otherwise  it  is  no  answer  to  a  jasiification  of 
a  right  of  way  pleaded  to  an  actkin  of  trea- 
pasfl,  quare  clausum  fregit,  brought  by  the 
owner  of  the  soil  over  which  tbe  old  way 
led.  The  statute  requires  that  the  form  set 
**fortb  in  the  schedule  *<  ekall  be  used  on  all 
'*  occsMons,  with  such  additions  and  varia- 
**  tions  only  as  may  be  necessary  to  adapt 
*'  it  to  the  particular  exigency  of  the  case.*' 
Under  these  words  a  material  variance  from 
the  form  prescribed  is  fatal,  and  may  be  ta<« 
ken  advantage  of  in  a  collateral  proceed- 
ing.    Davison  v.  Gill,  M.  41  G.  &        47 

2  A  claim  of  a  prescriptive  right  of  way  from 
Ji.  over  the  defendant's  close  onto  2).  is 
not  supported  by  oroof  that  a  close  called 
C,  over  which  the  way  once  led,  and 
which  adjoins  to  Z>.  was  formeriy  possess 
ed  by  the  owner  of  cUmo  Ji,  and  was  by 
him  conveyed  in  fee  to  another,  without  re- 
serving the  risht  ol  way  ;  for  thereby  it 
appears  that  the  prescriptive  right  of  way 
does  not,  as  claimed,  extend  onto  JD.,  bnt 
stops  short  at  C —  Quere,  if  the  claim  had 
been  for  a  prescriptive  right  of  way  over 
the  defendant'sclose  toward*  J).  Wright 
V.  Ratiray,  E.  41  G.  8.  Ib9 

8  Bnt  where  in  trespaas  qn.  el.  ft,  the  defen- 
dant prescribed  for  an  occupation  way/roai 
his  own  close  **  unto  through  and  over"  tbe 
locue  in  quo  to  and  unto  a  certain  highway, 
&c.  inch  plea  may  be  sustained,  though  it 
appeared  that  one  out  of  several  mtervening 
cloeee  was  in  the  possession  of  the  defen* 
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daiit  fajUMM    Jackiim  ▼.  Skillih,  T.  92 
6.  $.  C.  B.  480 


WILL. 
See  DsTiax. 

1  ProbibtHoD  lies  to  the  Spiritoal  court  if  a 
•nit  be  institoted  to  obtain  a  general  pro- 
bate of  the  will  of  a  woman  made  daring 
ber  eovectare,  thouxb  uHih  her  hoffband^a 
eonaent  hmd  though  she  eurvhtd  him  ; 
fbr  he  could  not  by  any  a.«sent  of  his  enable 
her  to  dispose  by  any  will  made  during  the* 
covertore  of  propnrfy  which  she  might  ac- 
quire after  bis  death,  hot  only  of  property 
over  which  he  himself  had  a  disposing 
powers  Bcammel  t.  JVUkimon,  T.  42 
G.  8.  686 

8  Bat  a  feme  coTort  may  make  a  will  dispos* 
ing  of  property  which  she  only  has  in  antn 
droitt  as  executrix,  without  oer  husband's 
eonaeut.  ib, 

Bivocaiion, 
■  1  One  devised  bis  personal  estate  to  A,  aod 
bis  real  estate  to  B,,  and  after  A,*e  death, 
the  doTMor  ha  vine  acquired  other  real  prop- 
arty,  some  br  devise  and  some  by  pur- 
chase, he  omde  a  second  will,  disposing  by 
name  of  bia  after  scqoired  testamentary  es- 
tate to  C.  and  then  added,  "  jfs  to  the  rest 
"  pf  my  real  and  pertonal  estate,  J  intend 
"  to  ditpoee  of  it  by  a  eodieil,  hereafter  to  be 
••  made  bv  tkie  my  will.**  This  is  no  rev- 
ocation of  the  first'  will,  whether  consider- 
ing that  be  meant  to  include  the  same  pro- 
Serty  therein  devised  ;  because  K  is  a  mere 
eclaration  of  an  intent  to  dispose  of  it  in 
future  ;  and  nan  constat  that  such  disposi- 
tion would  be  inconsistent  with  the  fiist 
will :  nor  is  l|||lny  revocation,  considering 
that  he  mevnt  only  to  include  his  after-pur- 
chased property  not  before  devised,  ana  his 
personal  esute,  the  bequest  of  which  had 
lapsed  by  the  death  of  Jl.  Thomae  d. 
Jtmet  and  otkert  v.  Evane,  T.  48  G.  3.  556 
8  jS.  by  will -provided  an  annuity  fw  B,  with 
whom  he  cohabited,  and  directed  his  trna- 
tee  and  executor  out  of  his  real  estate,  in 
can  At  should  have  any  child  or  children 
by  B.,  to  raise  8000/.  to  be  raid  to  and 
amongst  hig  eaid  children^  and  devised  the 


remainder  of  bis  estate  over  to  several  of 
his  relativea.  Afterwards  be  married  B., 
and  had  several  children  by  her.  Held 
that  such  subsequent  marriage  and  btrtha 
did  not  revoke  his  will  ;  the  objects  liaviog 
been  therein  contemplated  and  provided 
for.  ITenebel  v.  Scrafton,  T.  42  G.  8.  675 
8  Qtt.  Whether  such  implied  revocations 
may  be  rebutted  by  evidence  of  parol  dec- 
clarstions  of  the  testator  made  after  the 
events  that  he  meant  his  will  toatand.    ib, 

WITNESS.      • 

1  If  several  be  charged  with  the  same  offence, 
and  no  evidence  be  given  on  the  part  of  the 
prosecutran  againat  one  of  (faenu,  he  is  enti- 
tled to  an  acquittal  before  ttie  others  are 
called  upon  for  ibeir  defence,  in  order  to 
enable  them  to  avail  themselves  of  his  tes- 
timosy.  as  a  witneas.  The  «*aae  of  the  mn- 
tineeiB  of  liis  Majesty's  ship  Bounty,  (cit- 
ed.) 159 

2  An  indorser  on  a  note,  who  has  receiv- 
ed money  from  the  drawer  to  take  it  op,  is 
a  competent  witness  foi/  the  drawer,  io  an 
action  against  him  by  tVie  indorser,  to  p|rove 
that  be  fasd  satisfied  the  note  ;  being  either 
liable  to  the  plaiatifiTon  the  note  if  the  ac- 
tion were  defeated,  or  to  the  defendant  lor 
money  had  and  received  if  the  action  suc- 
ceeded. And  his  being  also  liable  in  the 
htter  case  to  compensate  the  defendant  for 
the  costs  incurred  in  the  action  by  such- 
non-payment  makes  no  diifereoce.  Burt 
T.  JKerehaio,  T.  42  6.  8.  642 

8  A  parishioner  having  rateable  property  in 
the  parish,  but  omitted  to  be  rated  for  the 
purpose  of  making  him  a  witness  upon  a 
question  of  settlement  between  two  parishes 
is  a.  cott^etent  witness  for  the  parish  in 
which  be  is  so  liable  to  be  n$ioi.  A,  v« 
ThM  Jnhabiianti  if  Eirdford,  T.  42  G. 
8.  688 

4  So  anch  aa  one  is  a  good  witness  to  extend 
the  boundaries  of  his  parish  on  a  questioa 
of  boundary  between  two  adjoining  parish- 
es. Deacon  v.  Cookt  Taunton,  b^p.  Ass. 
1789,  cited  ib,  590 

6  AlUer^  if  he  were  actually  rated  at  the 
time.  t6. 
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